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ALABAMA. 


KroD  V.  Batbs. 

A  8TATUTB  IK  MODIFICATION  OB  DBROOATION  OF 
THB  COMMON  IJLW  will  not  be  presumed  to  alter  It  further  tban 
!■  ezpresel  J  declared. 

BXBCrTOBS  AND  ADMINISTBATOBfi— WHO  MAY  ACT. 
At  common  law,  all  peraons  except  Idiots  and  Innatlcs  were  com* 
petent  to  act  as  executors;  neither  infancy,  nonresidence,  coTertnre, 
intemperance,  Improvidence,  ignorance,  vice,  dishonesty,  nor  any 
degree  of  moral  guilt  or  delinquency,  disqualified  one  for  the  office. 

BXBCUTORS  AND  ADMINISTBATOBS--OOMPBTBNCY— 
STATUTORY  CONSTRUCTION.— A  statute,  one  seoUon  of  which 
empowers  a  court  to  appoint  as  executors  persons  named  in  a  will 
If  they  are  fit  persons,  and  a  subsequent  section  of  which  enumer- 
ates the  persons  who  are  not  deemed  fit,  vests  In  the  court  a  dis- 
cretion to  determine  the  existence  of  the  particular  causes  of  dis- 
ability enumerated,  but  does  not  vest  a  broad  discretion  to  deter- 
mine what  are  causes  of  disability, 

EXEX3UTORS  AND  ADMINISTRATORS- WHO  MAY  ACT. 
UNDBR  A  STATUTE  which  provides  that  a  probate  court  may  ap- 
point as  executors  persons  named  in  a  will  if  they  are  fit  persons, 
and  which  also  enumerates  the  causes  which  will  render  persons 
incompetent  to  act,  a  probate  court  has  no  authority  to  refuse  to 
Issue  letters  of  administration  to  a  person  because  his  Interests  are 
hostile  to  those  of  the  estate  and  the  legatees  under  the  will,  where 
such  a  cause  Is  not  one  of  the  disqualifications  enumumted  in  the 
statute. 

Onnter  ft  Onnler^  for  the  appellanta. 
Tompkms  ft  Troy,  for  the  appellee. 

«  BBICKELL,  C.  J.    Horatio  B.  Tolaiia  died  In  October, 
1897,  leaving  a  last  will  and  testament  in  which  Louis  A.  Bates 
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and  Louisa  V.  'Kiii  were  named*  as  ezecntor  and  executrix.   Af- 
ter the  probate  of  the  will  ^  Louis  A.  Bates  made  application 
for  letters  testamentary,  which  application  was  contested  by 
appellants,  Louisa  V.  Kidd  and  Louis  S.  Kidd,  heirs  at  law  of 
testator  and  legatees  under  the  will,  who  filed  objections  to  the 
issue  of  letters  testamentary  to  said  Bates,  and  asked  that  said 
application  be  refused.    The  substance  of  these  objections  ifl^ 
that  white  the  testator  was  in  a  very  weak  condition  of  body 
and  mind,  caused  by  age  and  disease,  and  was  in  the  care  and 
under  the  control  and  dominion  of  said  Bates,  who  occupied 
toward  him  the  relation  of  confidential  agent  and  companion^ 
transacting  much  of  his  business,  the  latter,  by  the  exercise  of 
fraud  and  undue  infiuence,  induced  testator  to  lend  him  at 
various  times,  without  security,  large  sums  of  money,  aggregat- 
ing more  than  one  hundred  thousand  dollars;  and  that  subse- 
quently the  said  Bates  induced  testator  to  accept  as  security 
for  sixty-four  thousand  dollars  of  said  indebtedness  a  like 
amount  of  the  bonds  of  a  Tennessee  corporation  called  the 
Tulane  Hotel  Company,  and  thereafter,  in  Spetember,  1897^ 
while  testator  was  at  said  hotel,  still  weak  in  mind  and  body,, 
and  in  the  care  of  anH  heing  nursed  by  the  said  Bates  and 
others  acting  for  him,  who  excluded  from  his  presence  hi& 
friends  and  acquaintances,  he  was  induced,  'by  the  exercise  of 
fraud  and  undue  infiuence,  to  execute  an  instrument  by  which 
said  sixty-four  thousand  dollars  of  bonds  were  donated  to  said 
Tulane  Hotel  Company,  of  which  corporation  Bates  was  the 
president,  and  the  entire  capital  stock  of  which  he  owned.    It 
is  further  averred  that  by  reason  of  the  facts  above  stated  the 
said  Bates  is  indebted  to  the  estate  in  a  sum  exceeding  one  hun- 
dred thousand  dollars,  but  that  he  denies  that  he  is  indebted  ta 
it  in  any  amount,  and  claims  that  all  th^  money  alleged  to 
have  been  loaned  to  him  was,  in  fact,  donated  to  said  Tulane 
Hotel  (Company,  by  reason  of  which  adverse  claim  the  interest 
of  Bates  is  antagonistic  and  hostile  to  that  of  the  estate  and  the 
legatees  under  the  will,  and  litigation  between  Bates  and  the 
estate  is  necessary  to  determine  the  fact  and  amount  of  said 
indebtedness,  which  litigation  would  be  embarrassed  by  the  is- 
sue of  letters  testamentary  to  the  applicant.    To  these  ob- 
jections appellee  demurred,  and  the  sustaining  of  the  demurrer 
and  issue  of  letters  to  him  are  the  only  errors  assigned. 

®*  The  first  ground  of  demurrer  is  too  general  to  be  con- 
sidered, and  the  others  present  the  single  question  whether, 
upon  an  application  for  letters  testamentary  by  the  person 
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named  as  executor  in  the  wQI^  the  court  has  authority  to 
fuse  to  iasae  the  letters  to  snch  person  for  any  other  causes 
than  those  specified  in  the  statute.  The  statutes  affecting  the 
question  presented,  as  found  in  the  code  of  1896^  are  as  fol« 
kms: 

^Sec  45.  Whenever  a  will  has  he^i  admitted  to  prdbate  in 
this  state,  the  judge  of  the  court  in  which  the  will  was  prohated 
may  issue  letters  testamentary,  according  to  the  proYisions  of 
this  chapter,  to  the  person  named  as  executors  in  such  will,  if 
they  are  fit  persons  to  serve  as  each. 

^Sec.  46.  No  person  must  be  deemed  a  fit  person  to  serve 
as  executor  who  is  under  the  age  of  twenty-one  years,  or  who 
has  been  convicted  of  an  infamous  crime,  or  who,  from  intem- 
perance, improvidence,  or  want  of  understanding,  is  incompetent 
to  discharge  the  duties  of  the  trust." 

''Sec.  48.  If  the  person  named  in  the  will  as  the  sole  executor 
is,  or  if  all  the  persons  named  therein  as  executors  ane,  from 
any  of  the  causes  enumerated  in  the  second  preceding  section, 
vniit  to  serve  as  executor  or  executors,  letters  of  administration, 
with  the  will  annexed,  may  be  granted  on  the  testator's  es- 
tate under  the  provisions  of  section  58.'' 

Section  47  prescribes  the  form  of  letters  testamentary,  and 
other  sections  of  the  chapter  provide  for  the  grant  of  letters 
of  administration  with  the  will  annexed,  in  the  event  of  th)s 
death  of  the  sole  or  surviving  executor,  or  the  renunciation  of 
the  right  to  act  by  the  person  named  in  the  will. 

The  theory  of  counsel  for  appellants  is,  that  the  words  *^ 
they  are  fit  persons  to  serve  as  such,"  contained  in  section  45, 
indicate  a  legislative  intent  to  give  a  very  broad  discretion  to 
the  court  in  determining  what  are  causes  of  disability  and  who 
are  fit  persons  to  serve  as  executors,  and  that  section  46  was 
intended  not  to  define  all  the  causes  of  disability  which  should 
authorize  the  rejection  of  persons  who  apply  for  letters,  but 
only  to  limit  this  discretion  to  the  extent  of  forbidding  the 
issue  of  letters  to  one  who  was  under  twenty-one  years  of  age, 
or  who  had  been  convicted  of  an  infamous  crime,  or  who  from 
intemperance,  improvidence,  or  want  of  understanding,  ^*  was 
incompetent  to  discharge  the  duties  of  the  trust.  If  section 
45  stood  alone,  we  would  be  inclined  to  adopt  the  construction 
contended  for,  and  to  declare  that  any  cause  which  rendered 
tlie  applicant  unfit  or  unsuitable  to  serve  as  executor  without 
detriment  to  the  estate  and  undue  advantage  to  himself  would 
justify  the  refusal  to  issile  letters  testamentary  to  him.    And 
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upon  this  t^nstmotion  we  would  haye  no  difficulty  in  deter- 
mining that  the  facts  alleged,  if  true,  render  the  applicant  for 
letters  an  nnsnitaible  person  to  discharge  the  dnties  of  the  trusty 
which  require  him  to  collect  all  the  debts  and  othier  assets  of 
the  estate  and  preserve  them  for  distribution  according  to  the 
provisions  of  the  will,  since  his  interests  are  clearly  adverse  to 
the  estate  and  antagonistic  to  the  legatees  and  devisees  and 
others  interested  therein.    The  decisions  of  the  courts  of  all 
those  states  the  statutes  of  which  vest  the  court  with  the  power 
and  discretion  to  determine  who  are  suitable  persons  to  serve 
as  lexecubors  so  hold,  and  the  correctness  of  these  decisions  can- 
not be  doubted:  Winship  v.  Bass,  IS  Mass^  199;  Drake  y.  Green, 
10  Allen,  126;  Thayer  v.  Homer,  11  Met.  110;  Kimball's  Ap- 
peal, 45  Wis.  391;  In  re  Qleason's  Estate,  17  Misc.  Bep.  510;  41 
N.  Y.  Supp.  418.    But  the  several  sections  of  the  code  referred 
to  were  adopted  at  the  same  time,  are  in  pari  materia,  and  must 
be  construed  together,  and  the  construction  of  one,  if  doubtful, 
may  be  aided  by  a  consideration  of  the  words  of,  and  the  leg- 
islative intent  indicated  by,  the  others,  and  of  the  evil  of  the 
common  law  intended  to  be  remedied.    And  a  consideration 
of  all  the  sections  and  of  the  common  laiw  relating  to  the  sub- 
ject, which  they  were  intended  to  modify,  leads  to  a  conclusion 
which  is  opposed  to  the  construction  placed  by  counsel  on 
section  45.    It  is  a  rule  of  statutory  construction  that  a  statute 
in  modification  or  derogation  of  the  common  law  will  not  be 
presumed  to  alter  it  further  than  is  expressly  declared.    The 
presumption  is,  that  the  language  and  terms  of  the  statute 
import  the  alteration  or  change  it  was  designed  to  effect,  and 
their  operation  will  not  be  enlarged  by  construction  or  intend- 
ment: Cook  V.  Meyer,  73  Ala.  583;  Webb  v.  Mullins,  78  Ala. 
113.     The  rule   of   the  common   law  was  that  all   persons 
might  be  appointed  executors  ®*  who  were  capable  of  making 
a   will,    Neither   infancy,  nonresidence,  coverture,   intemper- 
ance, improvidence,  ignorance,  vice,  dishonesty,  nor  any  degree 
of  moral  guilt  or  delinquency  disqualified  one  for  the  office. 
Idiots  and  lunatics  were  practically  the  only  classes  disquali- 
fied, and  the  rule  now  prevails  generally  that  courts  haye  no 
discretion  in  respect  to  the  issue  of  letters  to  the  persons  nom- 
inated in  the  will,  unless  such  persons  are  expressly  disqualified 
or  such  discretion  is  vested  by  law,  and  the  person  appointed 
by  tue  will  cannot  be  rejected  by  the  court  except  where  the 
law  expressly  so  provides:  1  Woemer^s  American  Law  of  Admin- 
iatration,  608  et  seq.;  Schouler  on  Executors  and  Administra- 
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tors,  sees.  32,  33;  1  Williams  on  Executors,  7th  Am.  ed.,  2«9; 
Bedfield  on  Wills,  pt.  3,  c.  2,  sec.  3;  Stewart's  Appeal,  56  Me. 
300;  Smith's  Appeal,  61  Conn.  420,  and  notes.  Treating  these 
several  sections  of  the  code  as  one  statute,  and  construing  ac- 
cordingly, they  not  only  fail  to  indicate  any  legislative  intent 
to  abrogate  this  rule  of  the  common  law  and  vest  a  broad  dis- 
cretion in  the  oonrt  to  determine  what  are  causes  of  disability, 
hut  they  show  that  such  effect  was  not  within  the  contemplation 
of  the  legislature,  and  that  the  only  discretion  intended  to  be 
conferred  was  that  to  be  exercised  in  the  determination  of  the 
existence  of  those  particular  causes  of  disability  enumerated  in 
section  46.  The  evil  of  the  common  law  intended  to  be  rem- 
edied foy  the  statute  was,  that  persons  were  permitted  to  serve 
«i  executors  who  were  clearly  unfit  to  serve  as  such  without 
undue  advantage  to  themselves  and  consequent  detriment  to  the 
estate.  The  purpose  of  the  statute  was,  therefore,  not  to  de- 
clare except  indirectly  by  the  process  of  exclusion,  who  were 
fit  and  competent  persons  to  discharge  the  duties  of  the  trust, 
since  th^  common  law  declared  all  persons  competent  except 
idiots  and  lunatics,  but  to  enumerate  the  causes  which  should 
render  persons  incompetent.  In  so  far  as  it  enumerates  causes 
of  disability  not  recognized  at  the  common  law,  it  must  be 
treated  as  exclusive,  containing  all  the  causes  which  will  author- 
ize the  rejection  of  the  persons  named  in  the  will,  and  exclud- 
ing all  others,  and  as  leaving  the  common-kw  rule  as  to  compe- 
tency and  fitness  unchanged  except  in  the  particulars  specified. 
That  this  was  the  intention  ^  of  the  legislature  is,  we  think, 
nmde  manifest  by  the  provision  of  section  48  quoted  above, 
which  authorizes  the  grant  of  letters  of  administration  with  the 
will  annexed  only  when  the  persons  named  in  the  will  as  execu- 
tors are  'Yrom  any  of  the  causes  enumerated  in  the  second  pre- 
ceding section  [section  46]  unfit  to  serve."  The  probate  court 
has,  therefore,  no  statutory  authority  to  issue  letters  of  admin- 
istration with  the  will  annexed  unless  the  person  named  as 
executor  in  the  will  was  under  twenty-one  years  of  age,  or  had 
been  convicted  of  an  infamous  crime,  or  was  incompetent  to  dis- 
charge the  duties  of  the  trust  by  reason  of  intemperance,  im- 
providence, or  want  of  understanding,  except  in  the  event  of 
the  death  of  the  executor,  or  his  renunciation  of  the  right  to 
act,  as  provided  in  sections  51  and  54.  This  failure  on  the  part 
of  the  legislature  to  confer  authority  to  grant  letters  of  admin- 
istration with  the  will  annexed,  except  in  the  cases  mentioned, 
elearly  indicates  that  no  causes  of  disability  which  could  give 
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rise  to  the  necesBity  for  the  grant  of  such  letters^  other  than 
those  enumerated  in  section  46,  were  within  the  contemplation 
of  the  legislature  when  the  act  was  adopted. 

The  question  presented  by  the  demurrer  has  been  touched 
upon  in  two  cases  considered  by  this  oourt^  but  cannot  be  said  to 
have  been  adjudicated.  In  Williams  v.  McConico,  27  Ala.  572, 
appellant  applied  for  letters  of  administration  on  the  estate  of 
her  deceased  husband,  who  had  died  intestate,  and  the  applica- 
tion was  contested  on  the  ground  of  her  unfitness.  The  evi- 
dence showed  that  she  had  been  living  apart  from  her  husband 
for  a  long  time  previously  to  his  death,  and  had  manifested 
great  animosity  toward  him,  and  that  she  '^ad  funds  in  her 
hands  belonging  to  her  minor  children  by  a  former  husband, 
of  whom  she  was  sole  guardian  when  she  married  Williams, 
which  she  would  not  deliver  up  on  settlement,  and  which  she 
would  hold  against  any  other  person  offering  to  administer.*' 
In  the  opinion,  which  does  not  discuss  the  question  at  length, 
it  was  said:  '?t  being  established  that  she  was  thie  widow,  she 
was  the  first  person  entitled  to  administer;  and,  under  the  law, 
every  person  is  a  fit  person,  unless  disqualified  by  some  one  of 
the  causes  specified  in  section  1658:  ^'^  Code  1896,  eec.  46. 
Allowing  every  legitimate  inference  in  iavor  of  the  contestants 
upon  the  evidence  offered  by  them,  it  is  clear  that  it  did  not 
establish  any  ground  of  unfitness  covered  by  the  section  of  the 
code  to  which  we  have  referred/*  In  Bingham  v.  Crenshaw,  84 
Ala.  688,  it  was  held  that  previous  intermeddling  with  the 
effects  of  the  estate  by  the  applicant  did  not,  per  ee,  disqualify 
him,  but  the  court  refused  to  decide  ''whether  there  are  dis- 
qualifications for  the  office  of  administrator  other  than  those 
enumerated  in  section  1658  of  the  code  **  (Code  1896,  sec.  46), 
and  referred  to  the  case  of  Williams  v.  McConico,  27  Ala.  572. 
Our  statute  is  a  substantial  copy  of  the  New  York  statute,  and 
is  very  similar  to  that  of  California.    In  the  latter  state,  section 

1849  of  the  Code  of  Civil  Procedure  authorizes  the  issue  of  let- 
ters testamentary  to  the  persons  named  in  the  will  as  execu- 
tors ''who  are  competent  to  discharge  the  trust,''  and  section 

1850  is  the  same  as  our  section  46,  except  that  it  adds  to  the 
causes  of  disability  therein  enumerated  incompetency  through 
want  of  integrity.  In  the  case  of  In  re  Bauquier's  Estate,  88 
Cal.  302,  the  application  for  letters  testamentary  was  con- 
tested on  the  ground  that  the  applicant  had,  by  the  exercise 
of  fraud  and  undue  influence,  induced  this  testator,  in  his  life- 
time, to  turn  over  to  him  more  than  twelve  thousand  dollars  in 
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money  and  property,  and  that  he  claimed  adversely  to  the  estate 
to  be  the  owner  of  the  money  and  property  thna  fraudulently 
obtainied.    The  court  held  that  the  statute  contained  the  only 
causes  of  disabilily  which  could  authorize  the  rejection  of  the 
applicant,  and  that  the  objections  to  the  granting  of  the  appli- 
cation must  be  such  as  to  show  that  the  applicant  was  incom- 
petent upon  some  one  of  the  grounds  specified  in  the  statute. 
In  tbe  case  of  In  re  Qleason's  Estate,  17  Misc.  Bep.  510,  41  N. 
Y.  Supp.  418,  a  petition  was  filed  for  the  removal  of  an  execu- 
tor on  the  ground  that  he  claimed  the  benefit  of  a  contract  be- 
tween himself  and  the  testator,  as  to  which  there  was  strong 
eTidence  that  the  testator  was  of  unsound  mind  at  the  time  of 
its  execution,  and  by  which  the  executor  secured  great  pecuniary 
adTEntage  to  the  detriment  of  the  estate.     The  court  held  that 
such  conduct  on  the  part  of  the  executor  did  not  render  him 
incompetent  or  disqualified  within  the  meaning  of  subdivision  1 
of  section  2685  of  the  Code  of  Civil  Procedure,  ^  which  speci- 
fies the  oauses  of  disability,  but  that  his  continuing  to  claim  the 
benefits  of  the  contract  was  ground  of  removal  under  subdivi- 
sion 2  of  said  section,  which  enumerates,  among  other  causes 
of  removal,  unfitness  for  the  due  execution  of  the  office  by 
reason  of  his  '%tving  wasted  or  improperly  applied  the  money 
or  other  assets  in  his  hands,  or  invested  money  in  securities 
unaxithorized  by  law,  •  •  .  •  or  by  reason  of  other  misconduct 
in  the  execution  of  his  office,  or  dishonesty.''    Other  decisions 
of  the  New  York  court  indicate  that  the  courts,  in  determin- 
ing what  are  grounds  for  the  refusal  to  grant  letters  testamen- 
tary or  of  administration,  must  be  governed  by  the  statute; 
Emerson  v.  Bowers,  14  N.  Y.  449;  Coope  v.  Lowerre,  1  Barb. 
Ch.   45;  Coggshall  v.   Oreen,   9   Hun,  471;  In  re  Manley's 
Estate,  12  Misc.  Rep.  472;  34  N.  Y.  Supp.  258.    See,  also.  Berry 
V.    Hamilton,  12   B.   Mon.  191,  54   Am.    Dec.  515;  Smith's 
Appeal,  61  Conn.  420.    The  statutes  of  these  states  being  so 
similar  to  ours,  the  oonatruction  placed  upon  them  is  entitled 
to  consideration  and  weight  in  construing  orur  own;  and,  as  it 
coiiKsides  with  the  result  of  our  independent  investigation  of  the 
question,  we  adopt  it  as  the  proper  construction  of  sections  45 
and  46  of  the  code  of  1896.    It  results  that  the  facts  alleged  do 
not  ehow  any  legal  cause  of  disability,  nor  any  ground  for  the 
refusal  to  issue  letters  to  appellee,  and  the  demurrer  was,  there- 
fore, properly  sustained.    Whether  the  question  of  appellee's 
liability  to  the  estate  by  reason  of  the  facts  alleged  can  be  ad* 
judicated,  notwithstanding  the  issue  of  letters  constituting  him 
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czecntor,  and^  if  80,  in  what  maimer  and  by  whom  hia  liabilitj 
can  be  enforced,  we  need  not  and  do  not  now  decide,  bnt  refer 
to  the  following  authorities  bearing  on  the  question:  McGr^or 
7.  McGregor,  35  N.  Y.  220;  Smith  v.  Lawrence,  11  Paige,  206; 
In  re  Oleason's  Estate,  17  Misc.  Rep.  510;  41  N.  Y.  Supp.  418. 
Let  the  decree  of  the  probate  court  be  afiSrmed. 


A  OHANOB  IN  THB  RULE  OF  THB  OOMMON  LAW  la  not 
presumed  from  the  enactment  of  a  statute  upon  the  same  subject* 
unless  the  statute  is  explicit  and  dear  in  that  direction:  People 
▼.  Palmer,  100  N.  Y.  110,  4  Am.  St  Rep.  423;  State  t.  Wilson,  4a 
N.  H.  415,  82  Am.  Dec.  163.  and  note. 

BXBOUTORS  AND  ADMINISTRATORS— WHO  MAY  ACT.— 
At  common  law,  all  persons  may  be  made  executors,  except  thoae 
specially  disqualified.  The  number  of  persons  so  disabled  is  so 
smaU  that  practically  it  may  be  said  that  any  person  may  be  made 
an  executor.  Any  person  named  as  executor  in  a  will  is  to  be 
deemed  competent,  unless  he  is  declared  incompetent  by  statute; 
and  it  is  the  duty  of  a  surrogate  to  grant  letters  to  every  person 
who  is  appointed  executor  in  a  wiU,  who  is  not  declared  incompe- 
tent by  statute.  He  has  no  discretion  in  the  matter,  but  must  ohej 
the  requirement  of  the  law:  Berry  v.  Hamilton,  12  B.  Mon.  li^l,  M 
Am.  Dec.  515,  and  note,  518,  510. 
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DBTINUB-SBIZURB  OF  PROPERTY.— A  PLBA  OP  JUS- 
TIFICATION under  legal  process  must  set  forth  matter  wliich,  if 
proved,  would  constitute  a  full  defense  to  the  action. 

BXBOUTION  IN  DETINUE— PROTECTION  OF  OFFICER. 
A  court  has  no  jurisdiction  to  issue  a  writ  ordering  the  seizure  of 
property  while  In  the  rightful  possession  of  one  not  a  par^  to  the 
suit,  between  whom  and  the  defendant  therein  there  is  no  privity, 
and  whose  possession  began  previously  to  the  commencement  of  the 
suit  and  continued  during  its  pendency,  and  a  sheriff  being  charged 
with  knowledge  df  such  want  of  Jurisdiction,  is  not  protected  hy 
•uch  process. 

TRESPASS— SEIZURE  OF  PROPERTY  IN  DETINUE- 
JUSTIFICATION  OF  OFFICERr-PLBADING.— In  an  action  of 
trespass  for  the  wrongful  seizure  of  property  under  a  writ  issued 
on  a  judgment  in  detinue,  a  plea  of  justification,  which  shows  that 
the  plaintiff  was  not  a  party  to  the  writ,  is  insufficient  without  an 
averment  of  facts  to  show  that  the  property  was,  notwithstanding^ 
subject  to  seizure  while  in  his  possession. 

EXECUTION  ON  PERSONAL    PROPERTY— FIXTURBB.— 

Under  a  writ  for  the  seizure  of  personal  property,  real  property 
cannot  be  seized,  and,  to  justify  the  seizure  of  a  fixture  under  such 
a  writ,  facts  must  be  averred  to  show  that  the  circumstances  of 
the  attachment  to  the  land  were  such  that,  in  law«  its  character 
as  personal  property  was  not  changed. 
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W.  S.  Oazy^  for  the  appellant. 

William  A.  Collier,  for  the  appeUeei. 

••  BRICKELL,  a  J.    AppeUanf  B  intestate,   IL  A.  Wertp 
sued  to  recover  damages  for  a  trespass  alleged  to  have  been  com* 
mitted  by  appellee  under  color  of  his  office  as  sheriff  of  Chilton 
county.    The  principal  question  presented  for  consideration  is 
whether,  under  a  writ  for  the  seizure  and  delivery  of  personal 
property,  regular  on  its  face  and  issued  by  competent  authority 
to  carry  into  effect  a  judgment  for  the  recovery  of  said  property, 
the  sheriff  is  justified  in  seizing  said  property  wherever  and 
in  whosesoever  possession  the  same  may  be  found,  notwithstand- 
ing the  person  from  whose  possession  it  is  taken  may  have  been 
rightfully  in  possession  thereof.    The  writ,  which  is  set  out  in 
the  special  pleas  justifying  the  seizure  under  legal  process,  com- 
manded the  sheriff  ^'to  seize   and   deliver  to  H.  C.  Beynolds 
[the  property  described  therein],  which  said  property  the  said 
H.  C.  Beynolds  recovered  of  Q.  G.  West,  J.  B.  Hill,  and  Thomas 
Prestridge  by  the  judgment  of  the  circuit  court  of  Chilton 
county,  Alabama,  on  the  fourteenth  day  of  May,  1890.**    The 
pleas  averred  that  the  property  described  in  the  writ  was  situ- 
ated on  the  land  described  in  the  complaint,  but  that  it  was 
not  the  property  of  the  plaintiff,  and  that  in  obedience  to  the 
mandate  of  the  writ  the  sheriff  entered  upon  said  land  and 
seized  the  property  and  delivered  it  to  H.  C.  Beynolds,  using 
no  more  force  than  was  necessary.    But  it  does  not  appear  from 
the  plea  that  the  property  described  in  the  writ  was  the  same 
M  that  described  in  the  complainit,  nor  are  any  facts  averred 
tending  to  show  that  plaintiff's  intestate  was  a  party  to  the  suit 
in  which  was  rendered  the  judgment  upon  which  said  writ  was 
issued,  or  had  any  privity  with  the  defendants  in  said  suit,  or 
that  his  possession  was  the  possession  of  said  defendants,  or  that 
he  came  into  possession  while  said  suit  was  pending,  or  that  he 
was  not  rightfully  in  possession  thereof. 

A  plea  of  justification  under  legal  process  must  set  forth  mat- 
ter which,  if  proved,  would  constitute  a  full  defense  to  the 
motion.  If  the  plaintiff  in  the  action  is  a  ^  stranger  to  the 
writ,  the  plea  should  aver  facts  to  show  that  the  property  taken 
was  the  property  of  the  defendant  in  the  process  and  was  sub- 
ject to  seizure  thereunder:  Daniel  v.  Hardwick,  88  Ala.  559. 
It  is  dear  that  the  pleas  interposed  in  this  case  were  defective 
for  the  reasons  specified  in  the  demurrer,  unless,  as  contended 
lyy  appellee,  the  writ  under  which  he  seeks  to  justify  was  such 
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as  to  authorize  him  to  seize  the  property  wherever  it  might  be 
found,  eyen  though  in  the  rightful  possession  of  a  stranger  to 
the  writ.  A  sheriff  is  undoubtedly  protected  as  to  all  acts  done 
lyy  him  in  obedience  to  the  mandate  of  a  legal  process,  regular 
on  its  faoe  and  issued  by  competent  authority.  But,  ordinarily, 
a  writ  iMied  to  cany  into  effect  the  judgment  of  a  court  nina 
only  againat  the  parties  named  therein  as  defendants,  and  is 
not  regular  on  its  face  so  far  as  concerns  strangers  not  named 
therein,  and  does  not  authorize,  and  will  not  justify,  its  execu- 
tion against  strangers  thereto:  Albright  t.  Mills,  86  Ala.  S28. 
The  writ  set  out  in  the  plea  was,  on  its  face,  but  a  apeciee  of 
execution,  authorized  by  the  statute  to  carry  into  ^ect  the 
judgment  of  the  court  in  f ayor  of  the  plaintiff  in  an  action  to 
reooyer  epecifio  personal  property,  wherein  H.  0.  BeynoMa  was 
plaintiff  and  O.  O.  Wes^  J.  B.  Hill,  and  Thomas  Prsstridge 
were  defendants,  and  was  in  the  form  prescribed  by  statute: 
Code  1896,  sees.  1483, 1880;  Code  1886,  sees.  2723,  2882.  The 
judgment  in  such  cases  is  that  the  plaintiff  haye  and  recoy^ 
of  the  defendant  the  property  sued  for,  and  the  writ  for  the 
seizure  and  ddiyery  to  the  plaintiff  of  the  property  recoyered 
should  follow  and  be  construed  according  to  the  judgment. 
The  court  from  which  the  writ  issues  has  no  jurisdiction  to 
order  the  seizure  of  the  property  while  in  the  rightful  posses- 
sion of  one  who  was  not  a  party  to  the  suit,  between  whom 
and  the  defendant  therdn  there  is  no  priyity,  and  whose  posses- 
sion began  preyiously  to  the  commencement  of  the  suit  and 
continued  during  its  pendency;  and  of  this  want  of  jurisdiction 
the  sheriff  in  whose  hands  the  writ  is  placed  for  execution  is 
charged  with  knowledge:  Albright  y.  Mills,  86  Ala.  328.  Against 
the  seizure  of  a  property  in  the  possession  of  such  person  the 
sheriff  is  not,  therefore,  protected  by  such  process.  The  writ 
corresponds  to  the  writ  of  habere  facias  possessionem,  issued  to 
carry  **  into  effect  the  judgment  of  the  court  in  fayor  of  the 
plaintiff  in  an  action  of  ejectment,  which  directs  the  sheriff  to 
deliyer  to  the  plaintiff  the  possession  of  the  lands  and  tene- 
ments described  therein'.  Such  writ,  like  the  writ  for  the  seiz- 
ure and  deliyery  of  personal  property,  does  not,  in  express  words, 
name  the  person  from  whom  the  possession  is  to  be  taken,  but 
it  is  well  settled  that  in  the  execution  of  the  writ  the  officer  is 
not  authorized  to  eject  from  the  lands  or  tenements  described 
one  who  was  not  a  party  to  the  suit,  who  had  no  priyity  with 
the  defendant  therein,  and  whose  possession  was  adyerse  to  the 
defendant  and  anterior  to  the  commencement  ol  the  suit.    If 
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ach  person  ahoxtld  be  ejected,  the  court  from  which  the  writ 
ittnad  would,  upon  proper  application,  promptly  order  a  writ  of 
x^estitatian  io  restore  to  him  the  possession  of  the  land:  Howard 
T.  Kennedy,  4  Ala.  692,  89  Am.  Dec  807;  Smith  t.  Oayle,  68 
Ala.  600.  The  same  principles  must  apply  with  respect  to  a 
writ  for  the  seimre  and  delivery  of  personal  property  issued  on 
a  judgment  rendered  in  an  action  of  detinue.  It  appears  from 
the  plea  that  plaintifTs  intestate  was  not  a  party  to  the  writ 
under  which  the  defendants  sought  to  justify  the  seizure  of  the 
property,  an  arerment  of  facts  to  show  that  the  property  was, 
notwithstanding;  subject  to  seizure  while  in  his  possession  was 
essential  to  the  sufficiency  of  the  plea,  and,  as  these  facts  were 
not  averred,  the  demurrer  should  have  been  sustained. 

The  pleaa,  as  answer  to  the  firat  count  of  the  complaint, 
which  alleged  that  the  property  seized  was  a  fixture  attadied  to 
the  landy  should  also  hate  averred  facts  to  show  fliat  the  cir- 
eumstances  under  which  it  was  attsched  to  the  land  were  such 
that,  in  law,  its  character  as  personal  property  was  not  changed. 
Under  a  writ  for  the  seizure  of  personal  property,  real  pttyperty 
cannot  be  seised.  But  this  objection  was  not  rabed  -by  the  do- 
mnirer,  and  cannot,  therefore,  be  oonsidered  in  this  court  as 
ground  for  xwersaL 

Bevened  and  remanded. 


JUSTIFICATION  OP  OFFICHfflfl  UNDISE  PBOOBBS.— Wliere 
nn  officer  takes  property  not  belonging  to  the  party  against  whom 
Hie  process  runs,  the  taking  Is  wrongful  and  the  process  affords  him 
no  protection:  Oarpenter  v.  Innes,  16  Colo.  165,  26  Am.  St  Bep.  266; 
nor  win  he  be  protected  by  an  execution  valid  on  Ks  face  If  he  has 
notice  aliunde  of  some  Jurisdictional  defect  whldi  may  render 
the  Judgment  void:  Grace  v.  MlteheU^  81  Wis.  688,  11  Am.  Bep. 
61SL  For  a  fnll  discussion  of  this  question  consult  the  mono- 
graphic note  to  Savacool  v.  Boughton,  21  Am«  Dec.  190-200;  also* 
T^ywnsley-Hyrlck  Go.  v.  FnUer,  68  Ark.  181,  41  Am.  St  Bep.  OT. 

ITXTUBSRS— DBTINUB  OB  REPLBYIN  FOIL— Detinue  does 
not  lie  for  the  recovery  of  fixtures  which  are  attadied  to  and  a  part 
of  the  realty:  HcFadden  v.  Grawford,  86  W.  Ta.  671*  82  Am.  St 
Bep.  804.  Where  things  are  afBxed  to  the  freehold,  replevin  wlU 
not  lie;  but  If  they  are  severed  after  levy,  they  become  personal 
properly  and  may  be  replevied:  Oresson  v.  Stout  IT  Johns.  118^  S 
▲m.  Doa  878. 
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as  to  authorize  him  to  seize  the  property  wherever  it  might  be 
foimd,  even  though  in  the  rightftil  possession  of  a  atranger  to 
the  writ.    A  sheriff  is  undoubtedly  protected  as  to  all  acts  done 
by  him  in  obedience  to  the  mandate  of  a  legal  procreaSy  regular 
on  its  faoe  and  iasued  by  competent  authority.    But,  ordinarily, 
a  writ  iaaned  to  cany  into  effect  the  judgment  of  a  court  runs 
only  against  the  parties  named  therein  as  defendants,  and  is 
not  regcdar  on  its  face  so  far  as  concerns  strangers  not  named 
therein,  and  does  not  authorize,  and  will  not  justify,  its  execu- 
tion against  strangers  thereto:  Albright  y.  Mills,  86  Ala.  628. 
The  writ  set  out  in  the  pl^  was,  on  its  face,  but  a  species  of 
execution,  authorized  by  the  statute  to  carry  into  effect  the 
judgment  of  the  court  in  f ayor  of  the  plaintiff  in  an  action  to 
reooTer  specific  personal  property,  wherein  H.  0.  Beynolds  was 
plaintiff  and  O.  O.  Wes^  J.  B.  Hill,  and  Thomas  Prsstridge 
were  defendants,  and  was  in  the  form  prescribed  by  statute: 
Code  1896,  sees.  1483, 1880;  Code  1886,  sees.  2723,  2882.    The 
judgment  in  such  cases  is  that  the  plaintiff  have  and  recover 
of  the  defendant  the  property  sued  for,  and  the  writ  for  the 
seizure  and  ddirery  to  the  plaintiff  of  the  property  recovered 
should  follow  and  be  construed  according  to  the   judgment. 
The  court  from  which  the  writ  issues  has  no  jurisdiction  to 
order  the  seizure  of  the  property  while  in  the  rightful  posses- 
sion of  one  who  was  not  a  party  to  the  suit,  between  whom 
and  the  defendant  therein  there  is  no  privity,  and  whose  posses- 
sion began  previously  to  the  commencement  of  the  suit  and 
continued  during  its  pendency;  and  of  this  want  of  junsdiction 
the  sheriff  in  whose  hands  the  writ  is  placed  for  execution  is 
charged  with  knowledge:  Albright  v.  Mills,  86  Ala.  328.  Against 
the  seizure  of  a  property  in  the  possession  of  such  person  the 
sheriff  is  not,  therefore,  protected  by  such  process.    The  writ 
corresponds  to  the  writ  of  habere  facias  possessionem,  issued  to 
carry  **  into  effect  the  judgment  of  the  court  in  favor  of  the 
plaintiff  in  an  action  of  ejectment,  which  directs  the  sheriff  to 
deliver  to  the  plaintiff  the  possession  of  the  lands  and  tene- 
ments described  therein'.    Such  writ,  like  the  writ  for  the  seis- 
ure  and  delivery  of  personal  property,  does  not,  in  express  words, 
name  the  person  from  whom  the  possession  is  to  be  taken,  but 
it  is  well  settled  that  in  the  execution  of  the  writ  this  officer  is 
not  authorized  to  eject  from  the  lands  or  tenements  described 
one  who  was  not  a  party  to  the  suit,  who  had  no  privity  with 
the  defendant  therein,  and  whose  possession  was  adverse  to  the 
defendant  and  anterior  to  the  commencement  ol  the  soiL    If 
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inch  penon  should  be  ejected,  the  court  from  which  the  writ 
iflBued  wonldy  upon  proper  application,  promptly  order  a  writ  of 
restitution  io  restore  to  him  the  possession  of  the  land:  Howard 
T.  Kennedy,  4  Ala.  692,  89  Am.  Dee.  807;  Smith  t.  Oayle,  68 
Ala.  600.  The  same  principles  must  apply  with  respect  to  a 
writ  for  the  seizure  and  deUvery  of  personal  property  issaed  on 
a  judgment  rendered  in  an  action  of  detinue.  It  appears  from 
the  plea  that  plaintifTs  intestate  was  not  a  party  to  the  writ 
under  which  the  defendants  sought  to  justify  the  seizure  of  the 
property,  an  ayerment  of  facts  to  show  that  the  property  was, 
notwithstanding^  subject  to  seizure  while  in  his  possession  was 
essential  to  the  sufficiency  of  the  plea,  and,  as  these  facts  were 
not  aterred,  the  demurrer  should  hare  been  sustained. 

The  pleas,  as  answer  to  the  firat  count  ol  the  complaint, 
which  alleged  that  the  property  seized  was  a  fixture  attached  to 
the  land,  should  also  hate  ayerred  facts  to  show  tiiat  the  cir- 
eomstances  under  which  it  was  attsched  to  the  land  were  such 
that,  in  law,  ita  character  as  personal  property  was  not  changed. 
Under  a  writ  for  the  eeizure  of  personal  property,  real  property 
cannot  be  seized.  But  this  objection  was  not  raised  by  the  de- 
murrer, and  cannot,  therefore^  be  oonaidexed  in  this  court  ae 
ground  for  rerersal* 

Berersed  and  remanded. 


JUSTIFICATION  OP  OFFICHfflfl  UNDISE  PBOOBBS.— Wliere 
ATI  ofDcer  takes  property  not  belonging  to  the  party  against  whom 
the  process  runs,  the  taking  la  wrongful  and  the  process  aiforda  him 
no  protection:  Oarpsfiter  ▼.  Innes,  16  Colo.  165,  26  Am.  St  Bep.  266; 
nor  wffl  he  be  protected  by  an  execution  Talld  on  Its  face  If  he  has 
notice  aliunde  of  some  Jurisdictional  defect  which  may  render 
the  Judgment  Told:  Grace  ▼.  Mitchell,  81  Wis.  688,  11  Am.  Bep. 
618.  For  a  full  discussion  of  this  question  consult  the  mono- 
graphic note  to  Saracool  ▼.  Houghton,  21  Am«  Dec.  190-200;  also, 
Tbwnsley-Myrlck  Go.  ▼.  Fuller,  68  Ark.  181,  41  Am.  St  B^.  9T. 

FIXTT7BB8— BBTINITB  OB  REPLBYIN  FOIL— Detinue  doea 
not  He  for  the  recorery  of  fixtures  which  are  attached  to  and  a  part 
of  the  realty:  McFadden  ▼.  Grawford,  86  W.  Ta.  671,  82  Am.  St 
Rep.  SM.  Where  things  are  afBxed  to  the  freehold,  repleTtn  wlU 
not  He;  but  If  they  are  seyered  after  lery,  they  become  psnonal 
property  and  may  be  repleyled:  Oresson  t.  8tout  IT  Johns.  116^  S 
▲m.  Dee  878. 
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BXSMPTION  OP  PERSONAL  PROPERTY— WAIVHB  OF— 
POWER  OP  ATTORNEY.— Where  a  statute  provides  that  one  may 
walye  his  right  of  exemption  as  to  personal  property  by  an  In- 
strument executed  by  him,  an  agent  of  such  a  person,  acting  under 
a  power  of  attorney,  to  manage  all  his  principal's  business,  cannot 
execute  a  promissory  note  in  the  name  of  his  principal,  and  in  it 
waive  his  principal's  right  of  exemptions,  where  the  power  of  at- 
torney does  not  expressly  confer  such  a  power,  though  the  note 
Itself  is  a  binding  obligation. 

Joseph  Carthel,  A.  P.  Agee,  W.  8.  Thormgton,  and  Bichard 
Fries,  for  the  appellant. 

John  B.  Enox,  for  the  appellee. 

**®  HAEALSON,  J.  A  waiver  of  exemptioiM  of  personal 
property  ''may  be  made  by  a  separate  instrument  in  writing,  sub- 
scribed by  the  party  making  the  same,  or  it  may  be  included  in 
any' bond,  bill  of  exchange,  promissory  note,  or  other  written 
contract  executed  by  him":  Code  1896,  sec.  2105.  This  pro- 
vision requires  that  the  instrument  shall  be  signed  by  the  party 
making  it.  The  intention  to  waive  should  be  clearly  expressed: 
Knox  V.  ^^  Wilson,  77  Ala.  309;  Terrell  v.  Hurst,  76  Ala.  588. 
If  it  be  conceded  that  one  may,  by  power  of  attorney,  authorize 
another  to  make  and  sign  a  note  for  him,  waiving  his  right  of 
exemption  as  to  personal  property,  the  intention  to  waive  the 
exemption  should  be  as  explicit  or  clearly  expressed  in  the 
power  for  this  purpose,  as  it  is  required  to  be  when  signed  by 
the  waivor  himself.  The  power  in  this  case  was,  '%  B.  Idpp- 
man,  do  hereby  constitute  and  appoint  Marcus  Lippman,  with 
full  power  of  substitution,  attorney  and  agent  for  me  and  in 
my  name,  place,  and  stead,  to  manage  and  transact  all  business 
appertaining  to  the  business  done  under  the  firm  name  of  B. 
Lippman,  in  Anniston,  Alabama.'^  Here  the  power  to  waivie 
the  exemption  is  not  only  not  expressed,  but  is  only  inferable 
as  arising  out  of  the  necessity  for  making  such  a  waiver  in  bor- 
rowing money  as  it  might  be  deemed  necessary  by  the  agent,  to 
successfully  carry  on  the  business.  A  waiver  of  exemption  in 
ft  note  signed  by  one  partner  in  the  name  of  the  partnership, 
even  if  deemed  by  him  to  be  necessary  to  carry  on  succeasfully 
the  partnership  business,  is  good  only  against  the  partner  sign- 
ing the  note:  Terrell  v.  Hurst,  76  Ala.  588;  Beed  Lumber  Co, 
T.  Lewis,  94  Ala.  626. 
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We  are  of  the  opinion  that  the  waiver  of  exemptions  against 
Mrs.  lippman  contained  in  the  note  signed  in  her  name  by  her 
said  agent,  was  unauthorized  under  said  power  of  attorney. 
This  was  the  only  issne  in  the  case.  That  the  note  was  other- 
wise a  binding  obligation  on  her  is  not  denied.  lit  results  that 
the  only  error  in  the  judgment  rendered  below  lies  in  the  decla- 
ration  of  a  waiver  of  exemptions  which  is  declared  in  it.  The 
error  will  he  corrected  here^  and  the  judgment  modified  by 
striking  out  the  declaration  of  ^exemption  in  question;  and,  as 
thus  corrected^  the  judgment  of  the  dty  court  is  affirmed:  Beed 
Lumber  Co.  t.  Lewis,  94  Ala.  626. 

AfiSrmed. 


BXBMPnONS—WAiyER  OF.—An  agreement  In  a  note  to  waive 
the  right  of  exemption  as  to  personal  property  is  Invalid:  Moran 
V.  Clark,  30  W.  Ya.  868,  8  Am.  St.  Rep.  06,  and  note.  Gontra,  Brown 
▼.  Leltch,  00  Ala.  81S,  81  Am.  Rep.  42. 

P0WBR8  OF  ATTORNBT  RBOffiXYB  A  8TRI0T  CONSTBUO 
TION,  and  the  authority  given  by  them  Is  never. extended  by  In- 
tendment or  construction  beyond  that  which  is  given  In  terms,  or 
absolutely  necessary  to  carry  the  authority  Into  tf ect:  Gilbert  ▼. 
How,  4&  Minn.  121,  22  Am.  St.  Rep.  724;  Oampbell  v.  Foster  Home 
AsoL,  168  Pa.  St  609,  48  AnL  St.  Rep.  818,  and  note. 


Hamilton  v.  Phillips. 

[190  ALABAMI,  177.] 

JXJD6MRNT  LIBN  —  PROPERTY  BBMOVBD  FROM 
OOtJNTY. — ^A  Judgment  lien,  though  suspended  as  to  property  re- 
moved from  the  county,  is  still  a  potential  lien,  and  may  be  effec- 
toated  as  against  ad  interim  purchasers  for  value  without  actual  no- 
tice through  an  execution  sent  to  the  county  to  which  the  property 
has  been  removed. 

JTTDOMBNT  LIEN— RIGHT  AGAINST  PURCHASER  RE- 
MOVING PROPERTY  PROM  STATE.— If  the  power  to  effectuate 
a  judgment  lien  is  lost  through  the  act  of  a  third  party  in  pur- 
chasing the  property  from  the  defendant  and  removing  It  from 
the  state,  the  Judgment  lienholder  may  recover  from  such  pur- 
chaner  to  the  extent  that  he  might  have  satlsfled  his  judgment  out 
of  the  property  if  it  had  not  been  removed,  notwithstanding  the 
purchaser  had  no  actual  notice  of  the  lien. 

JUDGMENT  LIEN  ON  MORTGAGED  PROPERTY- 
RIGHT  AGAINST  PURCHASER.— Where  mortgaged  property, 
which  has  subsequently  become  subject  to  a  judgment  lien,  is  pur- 
chased from  the  defendant  and  removed  from  the  state,  *the  judg- 
ment lienholder  may  recover  from  such  purchaser  to  the  extent 
the  value  of  the  property  removed  from  the  state  was  In  excess  of 
the  amount  due  on  the  mortgage,  although  such  purchaser  may  not 
have  had  actual  notice  of  the  judgment  lien. 
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If.  M.  Miller,  for  the  appellants. 
Dortch  &  Martin,  for  the  appellees. 

^^  MoCLELLAN,  J.  The  city  court  erred  in  orermlinjf 
the  demurrer  to  d)efendant8'  second  plea.  It  is  inunaterial 
whether  a  judgment  or  execution  lien  is  suspended  in  a  sense 
as  to  property  removed  from  the  county  or  not.  Whether  so  or 
not  it  is  still  a  potential  lien,  and  may  be  Bffectuated  as  against 
ad  interim  purchasers  for  value  without  actual  notice  through 
an  execution  sent  to  the  county  to  which  the  property  has  been 
removed:  Street  v.  Duncan,  117  Ala.  671.  And  if  the  right 
and  power  thus  to  effectuate  the  lien  is  destroyed  or  lost  through 
the  act  of  a  third  person  in  purchasing  the  property  from  the 
defendant  and  removing  it  beyond  the  limits  of  the  stsie,  dearly 
the  plaintiff  in  execution  or  registered  judgment  is  thBreby  dam* 
aged  to  the  extent  that  he  might  have  satisfied  his  execution  or 
judgment  out  of  the  property  but  for  such  removal,  and  may 
sue  such  third  party  and  recover,  notwithstanding  there  was  no 
actual  notice  of  plaintiff's  Hen.  In  such  case,  it  would  be  ob- 
viously useless  to  issue  execution  to  the  sheriff  of  the  county 
to  which  the  property  was  removed  since  it  *®*  is  no  longer 
there,  and  could  neither  be  taken  in  satisfaction  nor  further 
affected  in  respect  of  the  lien.  The  plea  in  question,  therefore, 
set  up  nothing  in  bar  of  plaintiffs'  action,  and  the  demurrer 
to  it  should  have  been  sustained. 

With  this  ptea  out  of  the  case,  the  judgment  of  the  city  courts 
trial  being  without  jury,  cannot  be  sustained  on  the  evidence. 
If  it  be  conceded  that  defendants'  mortgage  to  McBrayer  was  a 
bona  fide  and  valid  one — a  question  we  leave  to  the  city  court 
on  another  trial — ^the  plaintiffs  here  were  damaged  by  the  de- 
fendants to  the  extent  the  value  of  the  property  they  removed 
from  the  state  was  in  excess  of  the  amount  due  on  the  mort- 
gage. That  is  the  amount  plaintiffs  oould  have  realized  out 
of  the  property  by  levy  and  sale  but  for  the  conduct  of  defend- 
ants, and  they  are  entitled,  on  the  assumption  stated,  to  a  judg- 
ment for  at  least  that  sum.  That  the  property  was  worth  and 
actually  fetched  more  than  the  mortgage  debt  is  clearly  shown 
by  the  evidence.  How  much  more  the  evidence  does  not  with 
certainty  disclose;  but  plaintiffs  having  made  a  prima  facie 
ease  for  the  recovery  of  the  full  value  of  the  property,  it  was 
upon  the  defendant  to  reduce  the  recovery  by  showing  with 
certainty  how  much  of  the  value  of  the  property  was  not  di- 
verted from  the  satisfaction  of  the  judgment  lien,  but  properlj 
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went  to  the  saperior  mortgage  lien.  Failing  in  thiB,  plaintifli 
would  be  entitled  to  judgment  for  the  fnll  Talue  of  the  property, 
not  exceeding^  of  course,  the  sum  secai^  by  their  lien.  And 
so  we  might  render  judgment  here;  but,  believing  that  the  ends 
of  justice  may  be  better  subserved  by  anothier  trial  in  the  eity 
court,  we  will  remand  the  cause.    Beversed  and  remanded. 


WHERE  PEBSONAL  PROPERTT  SUBJECT  TO  A  LIEN  OP 
FIERI  FACIAS,  which  has  attached,  by  the  delivery  of  the  writ,  to 
the  sheriff,  is  removed  to  another  state  and  there  sold,  it  may.  If 
brought  back  to  this  state,  be  levied  on  and  sold  under  an  aUaa 
fieri  facias:  McMahan  v.  Green,  12  Ala.  71,  46  Am,  Dee,  242^ 


Allen  t;.  Gaylob. 

[ISO  ALABAMA,  2fiL] 

STATUTE  OF  FRAUDS— PAROL  AGREEMENT  FOB  PUB- 
CHASE  OF  INTEREST  IN  LANDS.— Where  one  loans  money  to  a 
purchaser  of  lands  who  takes  title  in  his  own  name,  nnder  an  oral 
promise  that  the  lender  should  have  an  interest  in  the  land  to  the 
extent  of  his  loan,  snch  an  agreement  is  only  for  the  purchase  of  an 
interest  In  land,  and  being  in  parol,  is  not  enforceable. 

TBU8T— RESULTING— MONET  LOANED  TO  PURCHASE 
LAND.— The  contributing  to  the  purchase  of  land  of  a  sum  of 
money  which  is  not  an  aliquot  part  of  the  whole  does  not  create  a. 
resulting  trust  in  favor  of  the  party  so  contributing. 

VENDOR'S  LIEN  —  SUBROGATION  —  PAROL  AGREE- 
MENT.—One  who  pays  off  a  vendor's  lien  on  land  at  the  request  of 
the  debtor,  upon  an  agreement  that  he  shaU  have  a  lien  for  his 
reimbursement,  is  subrogated  to  the  rights  of  the  vendor  in  respect 
of  the  lien,  though  the  agreement  nnder  which  the  purchase  money 
was  paid  rested  in  paroL 

VENDOR'S  LIEN  —  ASSIGNMENT  —  STATUTE  OF 
FRAUDS.— In  equity,  a  vendor's  lien  is  not  considered  an  Interest 
in  land,  and  may  be  assigned  In  parol,  without  offending  the  statute 
of  frauds. 

TRUST— FIDUCIARY— WHEN  NOT  CREATED.- Where  a 
purchaser  of  land  is  In  the  possession  of  the  money  of  a  third  per- 
son which  vra.s  not  loaned  or  delivered  to  him,  and  applies  It  to  tho 
payment  of  the  purchase  money  of  the  land,  a  fiduciary  trust  is  not 
created  in  favor  of  such  third  person,  since  no  fiduciiU7  relation 
exists  between  him  and  the  purchaser. 

EQUITY  PLEADING— ALTERNATIVE  GROUNDS  OF  RE- 
LIEF.—Where  the  several  grounds  of  relief  stated  in  a  bill  iik 
equity  are  alternative  statements  of  one  transaction,  each  altema-^ 
tive  must  be  sufiQcient  to  give  relief,  or  the  whole  bill  Is  bad. 

Parks  &  Son,  for  the  appellant 

Hubbard  ft  Hubbard,  for  the  appell 
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HEAD,  J.  The  bill  filed  by  the  appellee  Btates  in  tbe 
alternatiye  four  grounds  for  relief.  Stephen  Jackson  purchaaed 
a  lot  of  three  acres  of  knd  at  the  price  of  two  hundred  and 
eighty  dollars,  taking  title  to  himself,  and  lived  thereon  until 
his  death,  ^e  appellee,  Mrs.  Caylor,  in  her  first  ground^  al- 
leges that  she  kt  Jackson  have  one  hundred  dollars^  which  he 
paid  on  thie  purchase  money  of  the  lot,  at  his  request,  under 
agreement  with  him  that  she  should  haye  an  interest  in  the  lot 
to  the  extent  of  her  money  that  was  paid  for  the  same,  and  aha 
says  the  deed  should  have  been  taken  in  the  names  of  both. 

Her  second  ground  is,  that  Jackson,  being  unable  to  pay  one 
hundred  dollars  of  the  purchase  money,  applied  to  hBr  for  that 
sum  to  pay  the  same,  promising  that  she  should  be  interested 
in  the  land  to  the  extent  of  the  sum  she  might  advance  to  pay 
the  purchase  money;  that  she  paid  oft  and  discharged  one  hun- 
dred dollars  of  the  purchase  money  under  said  request,  agree- 
ment^ and  promise,  which  has  never  been  repaid  to  her,  and  that 
she  is  entitled  to  an  interest  in  the  land  to  the  extent  of  said 
sum,  or  that  she  has  a  lien  on  the  land  to  that  extent  for  the 
purpose  of  reimbursement. 

Her  third  ground  is,  that  after  Jackson  purchased,  and  paid 
one  hundred  and  eighty  dollars  of  the  purchase  money  of  the 
land,  he  became  unable  to  pay,  or  did  not  have  the  money  to 
pay,  the  balance  of  one  hundred  dollars,  and  requested  her  to 
pay  the  same,  stating  at  the  time  that  she  should  have  a  claim 
or  lien  on  the  land  for  the  same,  and  that  she  paid  the  one 
hundred  dollars  in  accordance  with  such  request. 

The  bill  states  that  all  the  foregoing  agreements,  diree- 
tions,  and  promises  were  in  parol  and  not  in  writing. 

Her  fourth  ground  is,  that  Jackson  paid  one  hundred  and 
eighty  dollars  of  the  purchase  money;  that  he  came  into  the 
possession  of  one  hundred  dollars  of  her  money,  which  was  not 
loaned  to  him  nor  delivered  to  him  by  her;  that  he  took  this 
money  and  ^'^  applied  it  to  the  payment  of  the  purchase  money 
of  the  land,  thereby  completing  the  payment  of  the  purchase 
money. 

The  administrator  and  heirs  of  Jackson  are  parties  defendant, 
and  the  prayer  is  for  a  decree  requiring  a  conveyance  to  com- 
plainant of  an  interest  in  the  land  to  the  extent  of  the  amount 
paid  by  her,  or  a  decree  holding  that  she  has  a  lien  on  the  land 
for  that  sum  with  interest,  and  that  the  land  be  sold  to  satisfy 
the  same.    Prayer  for  general  relief  is  added. 

The  respondents  demurred  to  the  bill  because  of  the  parol 
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character  of  the  alleged  agreements  sought  to  be  ezif oroed,  and 
for  mnlti&rioiiBness^  in  that  it  is  sought  to  enforce  said  express 
agreements  and  also  to  establish  an  implied  trust.  The  admin* 
istrator  demurs  separately  that  he  is  not  a  proper  party.  The 
demurrers,  which  were  to  the  whole  bill,  werb  OTcrruled  and  re- 
spondents appeaL 

The  first  and  second  grounds  are  clearly  nothing  more  than 
efforts  to  specifically  enforce  a  parol  agreement  for  the  purchase 
of  an  interest  in  land,  which  cannot  be  done  under  our  system. 
Thqr  do  not  show  resulting  trusts,  for  the  reason  that  complain- 
ant merely  contributed  a  sum  of  money  to  the  purchase,  not  be- 
ing an  aliquot  part  of  the  whole:  Bibb  t.  Hunter,  79  Ak.  351; 
10  Am.  &  Eng.  Ency.  of  Law,  16. 

The  third  shows  that  the  yendor  of  Jackson  had  a  vendor's 
lien  on  the  land  for  one  hundred  dollars,  which  complainant 
paid  off  at  the  request  of  Jackson  and  under  an  agreement  with 
him  that  she  should  have  a  daim  or  lien  on  the  land  for  her  re- 
imbursement.   This  ground  rests  upon  what  is  known  as  ''con- 
Tentional  subrogation.''    TTnd^  that  doctrine,  a  strwger  paying 
off  a  yendor's  li^i  at  the  instance  of  the  debtor,  and  upon  agree- 
ment that  he  shall  haye  a  lien  for  his  reimbursement,  stands  in 
the  shoes  of  the  vendor,  in  respect  of  the  lien.    This  subroga- 
tion is  purely  conyentional;  it  results  directly  from  the  agree- 
ment; it  is  in  effect,  though  not  in  form,  an  equitable  assign- 
ment of  the  lien  for  the  security  of  the  adyance,  as  in  McMillan 
y.  Gordon,  4  Ala.  716,  where  a  stranger  paying  off  part  of  a 
mortgage  debt  at  the  instance  of  the  mortgagor  and  upon  the 
tatter's  agreement  ***  that  a  lien  would  be  given  him  on  the 
mortgaged  premises,  and  that  he  should  be  repaid  out  of  the 
proceeds  of  the  sale,  it  was  held  that  the  payment  did  not  'ex- 
tinguish the  mortgage  debt,  and  that  the  party  paying  was  en- 
titled in  equity  to  a  pro  tanto  assignment  of  the  mortgage;  and 
this,  notwithstanding  the  agreement  was  not  in  writing.    So, 
bI&o,  in  Fuller  y.  Hollis,  57  Ala.  435,  where  the  vendee  of  land 
holding  a  bond  for  titles  procured  Hollis  to  pay  up  the  balance 
of  purchase  money  due,  agreeing  that  Hollis  should  have  a  lien 
on  the  land  and  should  take  the  deed  from  the  vendor  and  hold 
the  same  as  an  escrow  or  security  for  the  amount  so  adyanced  to 
take  up  the  note.    The  vendor  executed  the  deed  to  the  vendee, 
and  tximed  it  over  into  the  hands  of  Hollis,  who  held  it  as 
agreed.    It  was  held  that  Hollis  had  a  lien  on  the  land  for  the 
amount  paid  by  him  to  the  vendor.    In  these  cases,  though  as 
to  the  vendors  the  debts  w^re  really  paid,  yet,  by  reason  of  the 
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«gre«nentB  w&ich  were  parte  and  parcele  of  the  tranaaetioiia  and 
by  which  third  partiee  were  induced  to  make  the  pajmenta^  a^ 
principle  of  subrogation  was  applied;  or^  reaching  the  same  ra- 
snlt,  the  parties  paying  were  treated  aa  assignees  of  the  vendors' 
liens. 

There  are  many  authorities  on  this  subject  fully  recognizing^ 
this  right  of  substitution^  a  clear  insight  into  which  will  be 
found  in  24  American  and  English  Encyclopedia  of  Law,  39(V 
et  seq.^  where  adjudged  cases  are  cited  and  quoted  from. 

'^Conyentional  subrogation^  as  its  name  imports,  results  from^ 
the  agreement  of  the  parties  and  can  take  effect  only  by  agree- 
ment. The  agreement  is,  of  course,  with  the  party  to  be  subro- 
gated,  and,  it  seems,  may  be  either  by  the  debtor  or  creditor^': 
24  Am.  &  Eng.  Ency.  ojf  Law,  292,  note. 

Li  a  court  of  equity,  a  vendor's  lien  upon  land,  even  like  a 
mortgage  on  land,  is  regarded  only  as  a  security.  Neither,  in 
that  forum,  is  considered  an  interest  in  land  and  either  may  be 
assigned  in  parol,  without  offending  the  statute  of  frauds.  It  ia 
a  mere  equitable  chose  in  action,  enforceable  in  equity  by  him? 
who  is  entitled  to  receive  the  money  it  secures. 

It  must  be  admitted  that  Chapman  v.  Abrahams,  61  Ala.  108, 
very  nearly  approached^  if  it  was  not  a  case  *®®  for  the  appli- 
cation of,  the  doctrine  above  expressed,  and  in  that  it  was  held 
that  Lockhart,  whom  the  vendee  procured  to  pay  off  the  pur- 
chase money,  acquired  no  lien  by  doing  so.  The  agreement  with 
Mrs.  Chapman,  the  vendee,  and  her  husband  was  that,  if  Lock- 
hart  would  pay  the  amount  due  the  vendor,  they  would,  at  the 
time  of  the  payment,  execute  to  him,  Lockhart,  a  mortgage  on 
the  land  to  secure  it.  Lockhart  advanced  the  money  to  make 
the  payment,  but,  it  not  being  convenient  to  execute  the  mort- 
gage then,  the  matter  was  deferred  to  a  future  day.  On  mak- 
ing the  payment,  the  vendor  executed  and  delivered  a  deed  ta 
Mrs.  Chapman,  the  vendee.  The  mortgage  was  afterward  exe- 
cuted by  Mrs.  Chapman  and  her  husband  to  Lockhart  in  pursu- 
ance of  their  agreement,  who  afterward  filed  a  bill  to  enforce  it, 
claiming  also  a  vendor's  lien  and  seeking  its  enforcement.  Both 
demands  were  denied.  Stone,  J.,  said :  **The  strongest  view  of 
the  bill  which  can  be  taken — ^the  one  most  favorable  to  appellant 
— is  that  Lockhart  paid  the  money  to  Clark  [the  vendor]  for 
and  at  the  request  of  Mrs.  Chapman.  This  extinguished  the 
debt  which  Mr.  and  Mrs.  Chapman  owed,  and  created  a  new 
debt  or  legal  liability  to  Lockhart.  It  was  no  transfer  of  the 
original  demand  to  Lockhart    If  such  had  been  its  effect,  then 
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any  iebaim  whidi  Chapman  and  wife  might  hare  againat  Gladt 
ooold  hare  been  aocoeaaf  oily  urged  against  Lockhart.  Paying 
the  debt  at  i^uest,  Lockhart  became  a  new  creditor  on  a  new 
eonaiderationy  and  could  not  be  affected  by  any  infirmify  in  the 
original  consideration.  On  auch  debt  indebitatus  assampfliit 
would  lie  in  favor  of  Lockhart,  irrespective  of  the  character^ 
form,  or  validity  of  the  debt  he  had  thus  extinguished:  1  Chit- 
^8  Pleading;  100,  350.  It  did  not  transfer  the  debt  or  ven- 
dor's lien  to  Lockhart.**  There  is  cited  in  support  of  what  ia 
said,  the  cases  of  Pettus  v.  McKinney,  56  Ala.  41;  Foster  v. 
Athenaeum,  3  Ala.  302;  Dennis  v.  Williams,  40  Ala.  633;  Con- 
ner T.  Banks,  18  Ala.  42,  52  Am.  Dec.  209.  The  mortgage  was 
hdd  void  because  the  land  waa  the  stattutory  separate  estate  of 
Mra  Chapman. 

fnie  cases  cited  by  the  court  as  above  stated  are  as  follows: 
Foster  v.  Athenaeum,  3  Ala.  302,  simply  holds  that  a  surety  upon 
a  note  given  for  the  purchase  money  of  land  paying  '^^  the 
note  by  virtue  of  his  obligation  bm  a  surety  acquires  no  lien  on 
the  land  for  reimbursement.    Such,  we  believe,  is  the  generally 
received  rule.    By  becoming  surety  he  undertook  to  pay  the 
note;  his  payment  as  effecFtually  discharged  the  debt  as  if  paid 
by  the  principal.    He  was  not  brought  into  the  transaction  and 
procured  to  make  the  payment  by  the  vendee  upon  express  terms 
of  being  subrogated.    We  think  the  case  cannot  be  considered 
aa  an  authority  against  the  doctrine  of  conventional  subroga- 
tion.   Conner  v.  Banks,  18  Ala.  42,  52  Am.  Dec.  209,  does  not 
appear  to  be  in  poinL    It  merely  states  arguendo  in  support  of 
the  continuance  of  a  vendor's  Uen,  where  a  tiansferee  of  the 
original  purchase  money  note  had  taken  a  new  note,  that  the 
Hen  ia  an  inddenit  to  the  debt  and  attends  upon  it  until  the 
debt  is  paid  or  extinguished,  or  the  lien  itself  by  contract  is  de- 
stroyed.   Dennis  v.  Williams,  40  Ala.  633,  involved  no  agree- 
ment for  subrogation  in  favor  of  a  third  party  paying  the  pur- 
chase money.    The  vendee  whose  note  was  held  by  the  vendor 
for  purchase  money  sold  the  land  to  a  subpurchaser  taking  his 
note.    Subsequently,  the  vendor  surrendered  to  his  vendee  the 
tatter's  note  and  received  from  him,  in  exchange  therefor,  the 
nibvendee  s  said  note,  and  it  was  held  that  the  debt  due  the 
original  vendor  wsb  thereby  extinguished  and  with  it,  of  course, 
his  lien  as  vendor.    In  Pettus  v.  McKinney,  56  Ala.  41,  the  ven- 
dor had  obtained  a  decree  in  chancery  subjecting  the  lands  to 
sale  for  the  payment  of  the  purchase  money,  and  the  vendee  paid 
the  decree  with  money  borrowed  from  a  third  person,  giving 
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note  witb  a  mortgage  on  the  land  and  other  propnerty  to  secure 
payment  of  the  money  borrowed.  It  was  held  that  the  mort- 
gagee,  not  having  taken  an  assignment  of  the  decree,  oonld  not 
claim  to  be  subrogated  to  the  vendor's  rights  against  the  land^ 
but  thai  he  must  rely  alone  on  his  mortgage.  Subrogation  was 
attempted  by  the  mortgagee  to  avoid  a  homestead  right  subse- 
quently asserted  by  the  widow  of  the  mortgagor;  the  claim  of 
homestead  being  good  against  the  mortgage,  but  not  against  the 
asserted  vendor's  lien,  had  such  existed. 

It  seems  clear  that  neither  of  these  authorities  relied  upon  to 
support  Chapman  v.  Abrahams,  61  Ala.  108,  at  all  conflicts  with 
the  cases  of  McMillan  v.  (Jordan,  4  Ala.  716,  ""^  and  Fuller  v. 
Hollis,  57  Ala.  435.  Their  facts  do  not  bring  them  under  tto 
doctrine  of  subrogation  now  under  consideration;  and  we  can- 
not think  the  court,  in  Chapman  v.  Abrahams,  61  Ala.  108,  in- 
tended to  conflict  with  those  cases,  for  no  reference  is  made  to 
them,  and  the  judge  who  delivered  the  opinion  (Judge  Stone) 
was  also  the  author  of  the  opinion  in  Fuller  v.  HoUis,  57  Ala. 
435.  We  take  it  that  in  Chapman  v.  Abrahams,  61  Ak.  108,  the 
agreement  being  to  execute  a  mortgage  for  the  reimbursement 
of  Lockhart,  which  was  done,  the  invalidity  of  the  mortgage  by 
reason  of  the  marital  incapacity  of  Mrs.  Chapman  to  make  it 
was  no  cause  for  broadening  the  agreement  in  support  of  the 
right  of  subrogation,  even  if  an  agreement  for  subrogation  by 
a  married  woman,  in  respect  of  her  separate  estate,  were  not  it- 
self likewise  void  by  reason  of  marital  incapacity;  that  Lock- 
hart  must  rely  alone  on  the  mortgage  he  contracted  for  and 
took,  whether  valid  or  invalid,  thus  bringing  the  case  somewhat 
within  the  principle  of  Pettus  v.  McKinney,  56  Ala.  41.  We 
hold,  therefore,  that  the  third  ground  of  relief  contains  equity 
upon  sufScient  allegations. 

The  fourth  ground  seems  to  attempt  to  set  up  a  fiduciary 
trust,  but  shows  no  fiduciary  relation  whatever  between  the  par- 
ties.   It  is  wholly  bad. 

The  several  grounds  of  relief  are,  manifestly,  alternative  state- 
ments of  one  matter  or  transaction.  In  fact,  they  are  expressly 
stated  in  the  bill  so  to  be.  In  such  case,  each  alternative  must 
be  sufiicient  to  give  relief,  or  the  whole  bill  is  bad;  but  the  de- 
murrers in  the  case  do  not  raise  that  objection.  It  is  demurred 
that  the  bill  is  multifarious  in  that  it  seeks,  in  the  alternative, 
to  enforce  a  void  parol  trust  and  also  an  implied  trust  in  lands, 
and  further  that  it  seeks  to  enforce  a  verbal  mortgage  and,  in 
the  alternative,  an  implied  trust.    As  we  have  seen,  the  first  and 
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Meond  grounds  are  no  more  than  efforts  to  enforce  speeifioally 
an  agreement  for  the  purchase  of  an  interest  in  the  lot,  the  third 
is  for  subrogation  as  herein  discussed,  and  the  fourth  to  e8ta1>- 
liflh  •  fiduciary  trust.  There  ia  no  effort  to  enforce  a  parol 
mortgage  on  the  lot.  The  assignments  of  demurrer  do  not  meet 
the  case. 

*^  The  personal  rcpresentatiye  is  clearly  a  proper  party  to 
the  biU. 

The  decretal  order  oyerruling  the  demurrers  ia  affirmed,  and 
the  cauae  remanded. 


8TATDTB  OF  PRAITOS— AGRBEMBNT8  TO  PUBCHASB 
LANDS. — An  agreement  by  two  persons  to  become  Joint  purchasers 
of  certain  real  estate,  each  party  to  furnish  one-half  the  purchase 
money,  la  within  the  statute  of  frauds;  and  when,  ia  pursuance  of 
tnch  agreement,  a  purchase  is  made  in  the  name  of  one  alone,  al- 
though the  other  advances  a  part  of  the  purchase  money,  a  eon- 
tlructi?^  trust  that  can  be  enforced  is  not  created:  Oreen  t.  Drum- 
mood.  SI  Hd.  71, 1  Am.  Rep.  14. 

RBSULTING  TRUSTS.— One  buying  landa  with  t^e  money  of  an- 
other, and  taking  title  in  his  own  name,  becomea  trustee  of  a  re- 
salting  trust  in  &Tor  of  the  latter,  even  though  he  stood  in  no 
fiduciary  character  to  the  person  whose  money  has  been  used:  Beck 
V.  Uhrich,  13  Pa.  St.  636,  &3  Am.  Dec.  507. 

A  VENDOR'S  LIBN  IS  NOT  ASSIGNABLE:  Avery  ▼.  CUrk,  8T 
GaL  619,  22  Am.  St  Rep.  272,  and  note;  Hecht  v.  Spears,  27  Ark. 
228,  11  Am.  Rep.  784.  Compare  Moore  v.  Anders,  14  Ark.  628»  60 
Am.  Dec.  651,  and  note. 

YEfNDOR'S  LIS?N--SUBROGATION.~If  a  third  person  pays  a 
debt  at  tbe  debtor's  request,  npon  an  agreement  with  the  latter  that 
\i%  Shan  be  entitled  to  the  benefit  of  the  aecnrlty  h^d  by  the  creditor, 
\i%  is  entitled,  in  eqnlty,  to  be  subrogated  to  the  rights  of  the 
creditor:  Note  to  Home  Sav.  Bank  v.  Bierstadt,  61  Am,  St  Bep.  100. 


BURDBH  V.   StATB. 

(120  AhAMAUA,  tSS.) 

FORGBRT— WHAT  IS.— A  writing,  to  be  the  tnbject  of  for- 
genr,  most,  either  npon  its  face  or  by  reason  of  attendant  circnm- 
stancca^  have,  npon  the  assumption  of  its  gennineneas,  a  capacity  to 
faijiirs  or  defraud;  and  a  writing  in  the  words,"Mr.  Holmes,  Sdma, 
Ala.  Dear  Sir:  The  value  of  this  chain  la  $10.00  (Ten),"  is  not  a  for- 
Sery,  in  the  absence  of  extrinsic  facts  which,  taken  in  connection 
with  the  paper,  impart  to  it  a  capacity  to  Injnre  or  defraud. 

MaHoTjy  McLeod  &  Mallory^  for  the  appellanta. 

Gharlea  0.  Brown,  for  the  appellee 

"•  McCLEIjLAN,  C.  J.    It  may  be  that  a  writing  in  the 
following  words,  viz:  ^^Mr.  Holmes,  Selma,  Ala.    Dear  Sir:  The 
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Tahie  of  tSis  chain  is  $10.00  (Ten)''— is  the  sabject  of  forgeiy 
under  certain  circiunstaneiBS  extrinsic  to  the  paper  itself — cTen 
thia  we  do  not  decide^  howeyer — ^but  it  ia  moat  clear  that  on  its 
face  thia  writings  by  whomaoeTer  aigned  or  purporting  to  be 
aigned,  doea  not  create,  discharge,  increaae,  or  diminish  a  money 
liability,  or  tranaf  er  or  lencnmber  property,  or  release  or  impair 
an  eziating  claim  to,  or  lien  npon,  property;  and,  if  extrinsic 
facts  exist  which,  ta^en  in  connection  with  thB  paper,  impart 
to  it  a  capacity  to  injure  or  defraud,  they  ahould  haTe  been 
averred  in  the  indictment.  No  '^^  auch  facts  are  alleged  in  this 
indictment,  and,  therefore,  neither  of  its  counts  charge  any  of- 
fense: Bembert  t.  State,  53  Ak.  467,  25  Am.  Rep.  689;  Dixon 
T.  State,  81  Ala.  61;  Williams  t.  State,  90  Ah.  649. 

The  construction  put  upon  the  words  ^'or  any  instrument  or 
writings  being  or  purporting  to  be  the  wc^  of  another,''  in  aeo^ 
tion  4720  of  the  code,  would  lead  to  tEis,  that  if  a  man  aigned 
the  name  of  another  to  a  statement  that  the  earth  is  round,  or 
that  the  moon  is  made  of  green  cheese,  or  other  like  entirely  in- 
nocnoua  aaaertion,  by  meana  of  which  there  ia  no  possibility  of 
any  peraon  being  injured  or  defrauded,  he  would  be  guilty  of 
forgery.  The  statute  ia  not  open  to  such  interpretation,  WB 
think;  and  we  reiterate  with  respect  to  the  present  form  of  the 
proTision  what  haa  been  many  timea  declared  by  thia  court— a 
writing,  to  be  the  subject  of  forgery,  must^  either  upon  ita  face 
or  by  reason  of  attendant  drcumstancea  haye,  upon  the  aasumiK 
tion  of  its  genuineness,  a  capacity  to  injure  or  defraud. 

The  trial  court  lerred  in  oyerruling  the  demurrer  to  the  in- 
dictment. Voir  this  the  judgment  of  conyiction  will  be  f^ 
Yersed  and  the  cauae  will  be  remanded. 


FOTIGIDRT  CONSISTS  In  the  false  makingr  or  materially  alta^ 
IniT*  wltb  Intent  to  defraud,  of  any  writlnsr,  which,  if  genuine,  might 
apparently  be  of  legal  efficacy  or  the  foundation  of  a  legal  liability: 
People  T.  Bendlt,  Ul  GaL  274.  52  Am.  St  Rep.  180,  and  note,  ta 
the  question  of  forgery,  see  the  monographic  notes  to  Arnold  T. 
Cost,  22  Am.  Dec  806-821;  Hendricks  t.  State,  8  Am.  St  Bep.  408- 

4m 
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Mebbbll  v.  Withbbbt. 

[lao  AhAMkuA,  4ia.] 

BTAnrra  of  frauds— SALB  of  I«AND.— Wh«%  upon 
tbe  sale  of  land,  a  large  part  of  the  purchase  money  Is  paid,  and  the 
frarehaaer  la  put  In  possession,  tlie  contract  may  be  In  pacol  and  ia 
anaffected  I17  tbe  statnte  of  frands. 

8TATDTB  OF  FRATJD&-O0NTBA0T  TO  PAT  DBBT  OF 
AKOTHBB— WHAT  NOT.— Where  a  contract  Is  founded  upon  a 
distinct  consideration  and  Is  intended  to  create  a  debt  against  tbe 
fiarty  himself,  tbe  agreement  Is  not  within  tbe  statute  of  frauds* 
thou^  tbe  effect  of  tbe  payment  Is  to  pay  the  debt  of  another. 

GONTBAGTS.— THE  STATUTE  OF  FRAUDS  baa  no  appU- 
cation  to  executed,  but  to  executory,  contracts. 

AGBNCY— WHBN  AGENT  AliONE  LIABLE  ON  NOTm^ 
When  a  aale  la  made  to  one  who  Is  acting  as  agent  for  a  principal 
irho  Is  known  to  the  vendor,  and  only  the  personal  obligation  of 
the  agent  Is  taken  for  the  price  of  the  property  sold,  the  presump- 
tion arises  that  personal  credit  Is  given  to  tbe  agent  alone. 

BQXnTT  PLBADINO--WHBN  '^BILL  INSUFFIOIIBNT.— A 
bm  In  equity  Is  fatally  defective  unless  It  states  tbe  title  or  dalm  of 
the  complainant  with  such  certainty  and  clearness  that  tbe  defend- 
ant  may  be  distinctiy  Informed  of  tbe  nature  of  tbe  case  which  be 
Is  called  upon  to  meet. 

Bill  to  enforce  rendor's  lien  in  favor  of  complainant,  as  as- 
dgnee  of  a  note  given  by  W.  B.  Carter  to  the  assignor,  OrBen 
Merrell,  in  part  payment  for  lands  sold.  Merrell  sold  land  to 
Carter  as  agent  for  the  defendants  Witherby,  Stoughton,  and 
Qoodwin,  who  paid  part  cash,  and  for  the  balance  Carter  gave 
Ills  note  for  eighteen  hundred  and  forty-nine  dollars  and  sev- 
enty-five cents.  The  land  was  deeded  to  Carter  and  by  Carter 
to  Witherby,  Stoughton,  and  Qoodwin.  Complainant  recovered 
and  the  land  was  sold,  leaving  a  deficiency  of  fourteen  hundred 
and  seventy-three  dollars  and  eighty  cents,  for  which  amount 
complainant  asked  personal  judgment  against  Witherby,Stough- 
ton,  and  Goodwin.  The  agreement  for  the  purchase  of  the  land 
was  not  in  writing,  but  the  purchasers  were  placed  in  possession. 

Janms  B.  Webb,  for  the  appellant. 

'KnoXy  Bowie  &  Dixon  and  Browne  ft  Leeper,  for  the  appellees. 


HABALSON,  J.  It  is  manifest  that,  admitting  all  that 
is  stated  by  defendant,  J.  B.  Goodwin,  to  be  true,  the  averments 
of  the  bill  as  admitted  by  the  other  respondents — ^Witherby, 
Stoughton,  and  Carter,  in  their  respective  answers,  and  as  shown 
by  them,  when  examined  as  witnesses,  to  be  substantially  true — 
may  be  also  true.    As  corroborative  of  the  truth  of  the  real 
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transaction  as  it  was,  and  as  it  was  intended  to  be,  Witherby  in 
hifl  deposition  proves  and  attaches  several  letters  written  bj 
Goodwin  to  Stoughton>  and  to  Witherby  and  Stonghton.  In 
0ne,  dated  March  5,  1890,  he  says:  *1  note  yon  have  dosed  the 
trade  with  Merrell  by  paying  him  twenty-five  dollars  down,  and 
yon  are  now  having  deeds  and  records  examined.  I  would  sug- 
gest that  it  wonid  be  best  to  have  Merrell  to  deed  property  to 
Carter  (I  believe  that  is  the  name  of  the  old  gentleman  that 
did  the  bnying),  and  he  ^^^  in  turn  to  deed  it  to  ns»  Carter 
also  giving  his  notes  to  Merrell,  so  that  we  wonH  appear  in  the 
transaction  at  all.  Have  deed  from  Merrell  to  Carter  recorded 
at  Columibiana,  but  don't  record  deed  from  Carter  to  ns^  so  that 
if  we  donH  work  deal  with  our  Kansas  friend,  we  will  be  in  a 
position  to  work  it  otherwise,  and  not  appear  in  tmnsaotion,  ae 
we  could  destroy  deed  from  Carter  to  ns,  it  not  being  on  i^cord, 
and  Carter  could  then  make  deed  to  whomsQever  we  sold,  under 
which  agreement  we  could  work  to  better  advantage." 

In  another,  dated  July  21, 1890,  to  Witherby  and  Stoctghton,. 
he  requests  them  to  get  Merrell 'to  extend  note,  ''as  it  is  not 
convenient  for  me  to  pay  my  part  now'';  and  in  another,  to 
Witherby,  dated  October  22,  1890,  he  says,  ''Am  sorry  to  aay 
that  I  am  not  in  a  position  at  present  to  meet  any  part  of  the 
notes.  I  think  you  and  the  Col.  [meaning  Stoughton]  ought 
not  to  object  carrying  my  part  for  a  while,  anyway,  as  I  loaned 
you  and  him  the  money  to  join  with;  and  turn  about  is  fair 

play." 

From  all  the  evidence,  it  is  too  plain  to  admit  of  serious  dis- 
pute that  this  transaction  of  the  purchase  of  this  land  was  by 
Witherby  end  associates  on  the  one  side,  as  purchasers,  end 
Green  Merrell  on  the  other,  as  vendor  of  the  land;  that  they 
wei^  the  real  parties  to  the  transaction  from  beginning  to  end; 
that  Carter  was  simply  their  agent,  and  that  all  he  did  was  for 
them,  on  their  account,  and  in  their  interest.  They  paid  all  the 
purchase  money  that  was  paid,  and  it  was  well  understood  and 
agreed  between  them  and  Carter  and  Merrell  that  they  were  to 
pay  the  balance.  For  purposes  well  intimated  in  the  proofs. 
Carter  was  to  be  held  out  as  the  purchaser,  while  they  were  to 
remain  in  the  background  for  whatever  advantages  might  ac- 
crue to  them  from  such  a  movement.  They  are  bound  on  every 
principle  of  law  and  equity  for  the  purchase  money  remaining 
due  on  the  note  sued  on.  They  bought  the  property,  paid  a 
large  part  of  the  purchase  money,  and  were  put  in  possession  of 
the  land.    If  their  contmct  of  purchase  was  in  -paxol,  under  such 
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proof,  it  was  unaffected  by  the  statute  of  fmads:  Parrish  t. 
Steadham,  102  Ala.  615;  McMahaa  r.  Jacoway,  105  Ala.  585, 
587;  Eubank  t.  Iby  etc  Hardware  Co.,  105  Ala.  629;  A.  G. 
Bhodes  Furniture  Go.  t.  Weeden,  ^^  108  Ala.  262,  256.  If 
the  essence  of  the  original  understanding  was  to  create  a  debt 
of  their  own,  founded  sb  it  was  on  a  present  valuable  considera- 
tion, as  is  too  plain  for  dispute,  though  the  effect  of  the  pay- 
ment thereof  is  to  pay  the  debt,  alsoy  of  Carter,  the  transactioik 
is  relicTed  of  the  statute  of  frauds:  Aultman  t.  Fletcher,  110 
Ala.  452;  Coleman  v.  Hatcher,  77  Ala.  217;  Young  r.  Hawkins, 
74  Ala.  370,  373. 

MoreoTer,  the  contract  was  executed.  Nothing  remained  to 
be  done  (m  Witherby  and  associates'  part,  nor  on  the  part  of 
Herrell,  the  vendor,  or  of  Carter,  standing  in  the  place  of  the 
real  purchasers,  but  for  them  to  pay  the  balance  of  the  pur- 
chase money  as  they  had  agreed  to  do.  The  statute  of  frauds 
has  no  application  to  executed,  but  to  executory,  contracts: 
Lagerfelt  r.  McKie,  100  Ala.  430;  Gafford  ▼•  Steams,  51  Ala. 

444. 

The  statute.  Code  of  1886,  section  3605  (Code  1896,  sec.  859), 
provides  for  the  issuance  of  executions  in  all  foredoanre  suits 
and  suits  for  the  enforcement  of  equitable  liens,  of  which  char- 
acter is  a  suit  for  the  enforcement  of  vendor's  Uen. 

From  what  has  bsen  said,  it  is  manifest  that  the  ooort  erred 
in  sustaining  the  defense  set  up  by,  and  in  not  rendering  a  per- 
sonal judgment  against,  the  respondents. 

The  d^pree  of  the  court  below  will  be  reviersed,  and  this  court, 
proceeding  to  render  the  decree  that  the  court  below  should 
have  Tendered,  orders  that  judgment  be  here  entered  against 
each  of  the  defendants,  W.  B.  Carter,  Edwin  T.  Witherby, 
Homer  S.  Stoughton,  and  James  B.  Ooodwin,  for  the  sum  of 
fourteen  hundred  and  seventy-three  doUars  and  eigh^  cents, 
with  interest  from  the  seventeenth  day  of  May,  1897,  the  date 
of  the  sale  of  said  real  estate  by  the  register  and  his  report 
thereof  to  the  court  below. 

Beversed  snd  rendered. 

FEB  CUBIAM.  After  a  cai^ul  examination  of  the  original 
bin  of  complaint  filed  in  this  cause  we  have  arrived  at  the  con* 
diudon  that  its  averments  ar.e  insufficient  to  authorize  a  personal 
decree  against  the  defendants,  Witherby,  Stoughton,  and  Gk>od- 
win.  This  view,  which  we  now  take  of  the  case,  was  not  pre- 
sented upon  the  original  hearing  either  by  argument  or  by 
briefs  of  counsel  ^^  which  were  addressed  to  other  questions 
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then  considered;  and  it  is  urged  upon  hb  for  tlie  first  timB  in 
support  of  the  application  for  rehearing. 

I'rom  the  authorities  the  rule  is  dedudble  that,  whoi  a  sala 
is  made  to  one  who  is  acting  in  the  purchase  as  agent  for  a  prin- 
cipal who  is  known  to  the  vendor,  and  only  the  personal  obli- 
gation of  the  agent  is  taken  for  the  price  of  the  property  8old» 
the  prima  facie  presumption  arises  that  the  personal  credit  i* 
giren  to  the  agent  alone:  Qates  v.  Brower,  9  N.  Y.  205,  69  Am. 
Dec.  530;  Coleman  ▼.  First  Nat.  Bank  of  Elmira,  58  N.  Y.  388; 
Taintor  r.  Prendergast,  3  Hill,  72,  88  Am.  Dec.  618;  Tuthill  t. 
Wilson,  90  N.  Y.  423;  Paige  r.  Stone,  10  Met  160,  43  Am.  Dec 
420^  and  note. 

The  bill  here  states  only  enough  to  bring  the  case  within  that 
rule.  It  avers  that  the  sale  of  li^d  was  made  by  Oreen  Merrell, 
complainant's  transfemer,  to  W.  B.  Carter,  as  the  agent  of  Ed 
T.  Witherby,  Homer  B.  Stoughton,  and  James  B.  Goodwin,  and 
that  the  conveyance  was  made  by  the  vendor  to  Carter  and  that 
Carter's  note  was  taken  for  the  deferred  payment. 

A  thieory  is  advanced  in  appellant's  brief  replying  to  the  ap- 
plication for  rehearing  to  effect  that  he  is  in  equity  subrogated 
to  the  rights  of  Carter  as  against  Witherby,  Stoughton,  and 
Qoodwin  to  compel  them  to  pay  the  debt  for  which  Carter  had 
bound  himself  in  their  behalf.  The  bill  is  not  framed  to  ob- 
tain relief  in  that  aspect.  If  such  equity  exists,  it  could  be  en- 
forced only  upon  averment  of  facts  showing  the  nature  of  the 
obligation  to  Carter  resting  upon  his  principals.  The  status  of 
the  transaction  between  them  is  not  shown  by  the  bill  otherwise 
than  that  Carter  acted  for  his  principals  in  the  purchase  with 
the  understanding  that  he,  after  obtaining  title,  should  convey 
the  land  to  fhem,  and  ''that  said  W.  R  Carter  executed  his  deed 
to  said  land  to  the  said  Ed  T.  Witherby,  Homer  B.  Stoughton, 
and  James  B.  Goodwin,  but  the  date  of  said  deed  and  the  con- 
sideration therefor  are  unknown  to  oomplainant.**  It  is  alleged 
that  Witherby,  Stoughton,  and  Goodwin  made  tiiie  cash  pay- 
ment, but  it  is  not  alleged  that  they  made  any  agreement,  ex- 
press or  implied,  with  Carter  or  Green  Merrell  to  make  Ihose 
or  any  remaining  payments  for  the  land. 

^■**  The  rule  is,  as  stated  in  Duckworth  v.  Duckworth,  86 
Ala.  70,  that  'the  bill  should  state  the  title  or  daim  of  the 
complainant  with  accuracy  and  clearness,  and  with  such  cer- 
tainty that  the  defendant  may  be  distinctly  informed  of  the 
nature  of  the  case  which  he  is  called  upon  to  meet.  If  the  facts 
essential  to  the  right  of  the  complainant  are  not  clearly  and 
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unambignoiiAly  alleged,  tbe  defect  will  be  fatal;  for  no  facta  an 
pfoperlj  in  iaane,  nnleea  charged  in  the  bill,  and  no  proof  eu& 
be  made  of,  or  relief  granted  for,  facta  not  charged.** 

The  petition  for  the  personal  decree  rsf erred  to  in  appel- 
knf €  brief  does  not,  in  fact,  and  conld  not,  properly  sapply  the 
aiRennenta  necessary  to  bind  the  defendants^  Witherby,  Stongh- 
ton,  and  Goodwin. 

The  petition  for  rehearing  nrast  be  granted,  and  the  deerea 
appealed  from  will  be  here  affirmed. 


STATUTB  OF  FBAUDS-SALB  OP  LAND.— DeMvery  of  possea- 
fllon  by  a  yendor  to  his  vendee  and  a  continuation  thereof  by  the 
latter,  together  with  a  payment  of  a  considerable  part  of  the  pur- 
chase money,  take  a  parol  agreement  for  the  sale  of  land  out  of  the 
atatnte  of  frauds:  Blanchard  r.  McDougal,  6  Wis.  167,  70  Am.  Dec. 
468,  and  note.  But  payment  of  the  purchase  money  alone  Is  insuffl- 
<:ient:  Nelson  t.  Shelby  Utg.  etc^  Co.,  96  Ala.  516,  88  Am.  St.  Bep. 
116,  and  note.  See,  also,  Washington  t..  Boria,  73  Miss.  666,  56 
Am.  St  Rep.  666. 

THE  STATX7TB  OF  FRAT7DS  Is  not  applicable  to  an  executed 
aareement:  Bates  t.  Babcock,  05  Cal.  479,  29  Am.  St  Rep.  133. 

AN  AORETEMBNT  TO  ANSWER  FOR  THE  DEBT  OF  AN- 
OTHSR«  when  supported  by  a  consideration  moTing  between  the 
aewly  contracting  parties,  is  not  within  the  statute  of  frauds: 
Tindal  t.  Touchberry,  3  Strob.  177,  40  Am.  Dec.  637.  This  principle 
of  the  statute  of  frauds  is  the  subject  of  a  monographic  note  to 
Packer  y.  Benton,  95  Am.  Dec.  ^1-268. 

AGBNCT.— A  PERSON  TAKINO  AN  AGENT'S  NOTE  for  work 
performed,  with  knowledge  of  the  principal's  liability  therefor,  dis- 
charges such  liability!  Paige  t.  Stone,  10  Met.  160,  48  Am.  Dec  420. 

EQUITY  PliEADTNG.— The  rule  that  certainty  to  a  common  in- 
tent must  exist  In  pleadings  applies  as  well  In  equity  as  at  law,  the 
reason  of  the  rule  in  both  instances  being  to  inform  the  adverse 
psrty  with  sufficient  precision  of  the  charge  made  against  him,  and 
to  enable  the  court  to  pronounce  the  proper  Judgment:  Fair  t*  Facr, 
34  WuL  607,  60  Am.  Dec.  406. 
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DETINUP-LIABILITY  OF  OFFICER  WHO  FAIL8  TO 
BETURN  PROPERTY  TO  DEFENDANT.— The  duty  of  an  officer 
who  has  taken  property  into  possession  under  a  writ  of  detinue  to 
return  it  to  defendant.  If  he  gives  the  required  bond  within  five  days 
after  seizure,  or  where  such  bond  Is  not  given,  upon  failure  of 
the  plaintiff  to  give  the  bond  as  provided  by  statute,  la  imperative, 
tfid  his  failure  to  do  so  is  an  official  misfeasance^  for  the  damage* 
resulting  from  which  he  and  the  sureties  upon  his  official  bon4  ara 
Uable. 


•LI  Blrod  v.  Hammer.  [Alabama, 

DETINTD-LIABILITY  OF  OPPICDBr-DBPBNSB  OP  NO 
TITLE  IN  DEFENDANT.— In  an  action  against  an  officer  for  bU 
failure  to  retnm  to  the  defendant  property  seized  under  a  writ  of 
dednne,  the  officer  cannot  set  np  as  a  defense  to  the  actiont  or  to 
mitigation  of  damages,  that  the  defendant  did  not  own  the  prop^ty, 
or  that  he  had  only  a  qualified  interest  therein. 

DBTINUB— ACTION  AGAINST  OFFICER  FOB  FAILTJBB 
TO  RETURN  PROPERTY— PL*EADINO.— In  an  action  against  an 
officer  for  failure  to  return  to  the  defendant  in  a  detinue  suit  the 
property  seised,  an  averment  that  'the  plaintiff  tendered  a  proper 
forthcoming  bond  to  said  constable  as  proTlded  [by  statute]"  is  n 
sufficient  allegation  that  the  forthcoming  bond  was  for  the  proper 
amount,  with  sufficient  surety  and  conditioned  as  proYlded  by  the 
statute. 

DETINUE-AOTION  AGAINST  OFFICERr-PLEADING.— 
Where  a  statute  requires  an  officer  to  return  to  the  defendant  prop- 
erty seized  under  a  writ  of  detinue  if  the  plaintiff  fails  to  give 
a  forthcoming  bond  as  provided  by  statute,  such  defendant,  in  an 
action  against  the  officer  for  failing  to  return  the  property,  la 
only  required  to  aver  a  failure  of  the  plaintiff  in  the  deHnne  salt 
to  give  the  proper  forthcoming  bond,  and  need  not  aver  that  the 
defendant  himself  gave  A  bond  to  the  officer  as  required  by  statate. 

DETINUE— LIABILITY  OF  OPFICBRr-NECESSITT  OF 
DEMAND  FOR  RETURN  OF  PROPERTY.— Under  a  statute  requir- 
ing that  if  the  plaintiff  fails  to  give  a  bond  within  a  prescribed  time, 
the  property  which  has  been  seized  by  an  officer  under  a  writ  of 
detinue  must  be  returned  to  the  defendant.  It  la  not  necessary  that 
the  defendant  should  demand  of  such  officer  the  delivery  of  tho 
property,  in  order  to  render  him  liable  to  the  defendant  Cor  lila 
failure  to  return  It. 

Jones  ft  Brown,  for  tbe  appellants. 

Somerville  ft  Vemer,  for  the  appellee. 


TYSON,  J.  This  action  was  commenced  by  appeUee 
against  appellant,  who  was  a  constable,  ind  the  sureties  upon 
his  official  bond. 

^^  In  the  first  count  of  Hxe  complaint  it  is  allied  that  apon 
the  seizure  by  defendant,  under  a  writ  of  detinue,  of  one  thou- 
sand pounds  of  lint  cotton,  'Vhich  was  at  the  time  in  the  pos- 
session of  plainti£E  [appellee]  and  bona  fide  claimed  by  ham  as 
his  property,"  plaintiff,  within  fire  days  thereafter,  tendered  ^ 
proper  forthcoming  bond  to  said  constable  as  provided  by  sec- 
tion 0717  of  the  code  of  Alabama,  and  made  demand  of  said  con- 
stable to  deliver  back  to  phiintiff  the  said  cotton  seized  and  held 
as  aforesaid,  and  that  said  constable  refused,  ns^lected,  and 
failed  to  do  so/' 

The  second  count  charges  that  the  plaintiff  in  the  detinue 
suit,  one  Holman,  haying  failed  to  give  a  forthcoming  bond 
within  fiye  days  after  the  time  allowed  by  statute  to  the  de- 
fendant for  the  giyiiig  of  such  bond  had  expired^  the  constable 
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^d  fail,  neglect,  and  refuse  to  deliver  back  said  cotton  to  the 
plaintiff  in  this  action.'' 

In  an  action  for  the  recorery  of  personal  property  in  specie^ 
if  the  plaintiff  makes  the  affidavit  and  bond  required  by  the 
statute,  the  officer  executing  the  writ  is  required  to  take  the 
property  into  his  possession  unless  the  defendant  gives  a  forth- 
ooming  bond:  Code  1886,  sec.  2717;  Code  1896,  sec.  1474.    If 
the  defendant  neglects   for  five  days   to  give  such  bond,  the 
property  must  be  ddivered  to  the  plaintiff,  on  his  giving  a  forth- 
coming bond  with  sufficient  surety.    If  the  plaintiff  fail  to  give 
sach  bond  for  five  days  after  the  expiration  of  the  time  allowed 
the  defendant,  the  property  must  be  returned  to  the  defendant: 
Code  1886,  sec  2718;  Code   1896,  sec.  1475.    If  no  bond  is 
given  by  either  of  the  parties  within  the  iime  prescribed  by  the 
statute,  the  status  of  the  property  is  the  same  as  if  no  affidavit 
and  bond  had  been  made  in  the  first  instance,  and,  in  the  event 
of  a  recovery  by  plaintiff,  a  writ  may  issue  against  the  defend- 
ant for  the  seizure  and  delivery  of  the  property  to  satisfy  the 
judgment.    The  duty  of  an  officer  who  has  taken  property  into 
possession  under  a  writ  of  detinue  to  return  it  to  defendant  if 
he  gives  the  required  bond  within  five  days  after  seizure,  or, 
where  such  bond  is  not  given,  upon  failure  of  plaintiff  to  give 
the  bond  as  provided  by  the  statute,  is  imperative,  and  his  fail- 
ure to  do  so  is  an  official  misfeasance,  for  tiie  damages  resulting 
from  which  he  and  tiie  sureties  upon  his  offidal  bond  ^^^  are 
liable:  HcElhaney  v.  Gilleland,  30  Ala.  183;  Gay  v.  Burgess,  59 
Ah.  575;  Thorn  v.  Kemp,  98  Ala.  417;  Burgin  v.  Baplee,  100 
Ala.  433;  Couch  v.  Davidson,  109  Ala.  313.    When  sued  fw  the 
breach  of  such  duty,  he  cannot  set  up  in  defense  of  the  action 
or  in  mitigation  of  damages  that  the  defendant  in  the  detinue 
suit  did  not  own  the  property,  or  that  he  had  only  a  qualified 
interest  therein,  or  that  it  was  subject  to  a  mortgage.    As  said 
in  Gay  v.  Burgees,  59  Ala.  575:  ^The  duty  imposed  by  the  stat- 
ute is  plain  and  simple — ^it  is  restoration  of  possession  to    the 
defendant.    The  officer  has  no  option,  and  it  is  not  his  province 
to  inquire,  nor  has  he  authority  to  determine,  who  is  the  owner, 
whether  plaintiff  or  defendant    It  would  be  against  the  policy 
of  the  law  to  suffer  him  to  escape  the  consequences  of  the  wrong 
by  setting  up  the  title  of  the  plaintiff  in  the  action  of  detinue, 
with  which  only  his  wrong  connects  him.    If  the  defendant 
•fasU  recover  of  him  the  value  of  the  property  of  which  he  is 
not  the  real  owner,  he  has  involved  himself  in  the  Ion  bv  his 
disobedience  of  the  statute  and  a  wanton  abuse  of  tiie  authority 
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of  tlie  lair.*^    This  doetrine  is  retiBimed  in  Thorn  t.  Kemp^  9^ 
Ala.  425. 

What  has  be^i  said  above  disposes  of  the  firsts  second^  and 
third  graands  of  demurrer  to  the  first  and  second  connts  inter- 
posed by  defendant  Elrod,  which  were  properly  oTermled,  and 
also  demonstrates  that  the  rulings  of  the  conrt  npon  the  snffi* 
eiency  of  defendants'  pleas,  except  the  sixth,  woe  correct.  The 
demnrrer  to  the  first  count  on  the  ground  that  ''it  fails  to  show 
that  plaintiff  tendered  to  the  constable  a  bond  with  sufficient 
surety  in  double  the  Talire  of  the  property,  payable  to  tiie  plain- 
tiff, T.  L.  Holpian,  with  condition  that  if  the  defendant  wob 
cast  in  the  suit  he  would,  within  thirty  days  thereafter,  deliyer 
the  property  to  the  plaintiff,  T.  L.  Holman,  and  pay  all  costs 
and  damages  which  may  accrue  for  the  detenticm  thereof''  is 
substantially  in  the  words  of  the  statute  requiring  defendant  to 
tender  a  sufficient  bond  before  he  is  entitled  to  haye  the  prop- 
lerty  delivered  to  him.  The  breach  of  duty  complained  of  in 
this  count  cannot  exist  unless  there  is  a  tender  of  a  bond  of 
proper  amount,  sufficient  surety,  and  conditioned  as  provided  by 
the  statute.  Hence  the  complaint  must  aver  facts  from  ^^^ 
which  the  inference  necessarily  follows  that  a  bond  such  as  the 
statute  prescribes  was  tendered.  The  averment  is,  ''the  plain- 
tiff tendered  a  proper  forthcoming  bond  to  said  constable  as 
provided  by  seotion  2717  of  the  code  of  Alabama.''  We  think 
that  the  only  reasonable  inference  to  be  drawn  from  this  lan- 
guage is  that  defendant  not  only  tendered  a  forthcoming  bond, 
but  it  was  for  the  proper  amount,  sufficient  surety,  and  condi- 
tioned as  provided  by  the  statute.  The  demurrer  was,  there- 
fore, rightly  overruled. 

The  demurrer  to  the  second  count  on  the  ground  that  it 
failed  to  aver  that  defendant  in  the  detinue  suit  "executed,  ten- 
dered, or  delivered  to  said  constable  a  bond,  as  required  and  au- 
thorized by  section  2717  of  the  code,"  is  without  merit,  since, 
to  fix  the  liability  of,  and  show  a  cause  of  action  against,  the 
defendant,  it  was  only  necessary  to  aver  a  failure  of  the  plain- 
tiff in  the  detinue  suit  to  give  a  forthcoming  bond  within  the 
time  fixed  by  the  statute;  failing  in  this,  it  was  the  duty  of  the 
constable  to  return  the  property  to  the  defendant  in  said  suit. 
The  other  grounds  of  demurrer  to  this  count  of  the  complain- 
ant are  equally  as  untenable,  and  there  was  no  error  in  overrul- 
ing them. 

This  brings  us  to  a  consideration  of  the  sufficiency  of  the 
«xth  plea  to  the  aecond  count,  which  invokes  the  deleose  that 
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it  was  necessary  after  the  expiration  of  the  ten  days  from  date 
of  aeiznre  teat  defendant  in  the  detinue  suit  to  demand  of  the 
eonataUe  the  deliyeiy  of  the  property.  In  order  to  sustain  it» 
▼e  vQl  be  impelled  to  interpolate  into  the  statute  the  worda 
'after  demand.''  The  clause  of  the  atatate  as  written  is,  '^ 
the  plaintiff  fail  to  giye  such  bond  for  fire  days  after  the  expira- 
tion of  the  tame  allowed  the  defendant,  the  property  mnat  be 
returned  to  the  defendant.''  There  is  no  ambigoity  in  the  lan- 
guage. The  officer  must  retain  possession  for  ten  daya  after 
seizure  nnless  a  bond  is  giren  by  one  of  the  parties  to  tiie  suit, 
and  at  the  expiration  of  the  ten  days  the  atatute  commands  him 
to  return  it  to  defendant,  and  a  retention  by  him  after  that 
time  waa  without  authority,  illegal,  and  a  Tiolation  of  his  duty 
to  the  def^idant.  The  demurrer  woi  properly  sustained:  Hall 
T.  Ferryman,  42  Ala.  128. 

^7^  We  do  not  deem  it  necessary  to  further  consider  ih» 
pleading  in  the  cause,  since  there  is  no  imdence  in  the  record 
to  sustain  those  parts  of  pleas  1  and  2  remaining  after  the  mo- 
tion to  strike  was  granted  by  the  court  below,  and  the  replica* 
tion  and  rejoinder  thereto. 

The  <mly  remaining  question  to  be  determined  is  whether  the 
eridence  made  out  the  plaintiff's  case  under  either  count  of  the 
complaint.  The  proof  shows  that  on  the  fifth  day  after  the 
seizure  of  the  eotUm  the  plaintiff  in  the  detinue  suit  gaTO  a 
forthcoming  bond  signed  by  himself  alone  without  any  sureties, 
and  that  after  the. expiration  of  ten  days  from  the  date  of  the 
seizure  the  bond  was  signed  by  two  sureties.  This  waa  not  a 
compliance  with  the  stetute,  and  did  not  authorize  the  consta- 
ble to  deliver  the  property  to  the  plaintiff.  The  evidence  is 
without  dispute,  therefore,  that  a  forthcoming  bond  was  not 
given  within  such  time  as  to  deprive  the  plaintiff  in  this  action 
of  his  right  to  have  the  cotton  returned  to  hinu 

The  judgment  of  the  circuit  court  ia  affirmed. 

BBPLEVIN  HAY  BB  MAINTAINBD  AGAINST  A  SHflTSIFF 
after  It  has  become  his  duty  to  deliver  the  property  taken  by  him 
under  a  writ  of  replevin  to  one  of  the  parties  In  that  suit:  Welter  v. 
Jacohflon,  7  N.  Dak.  82,  06  Am.  8t  Bep.  682,  and  note.  As  to  when 
demand  before  suit  Is  necessary,  see  Hopklna  v.  Blahop,  01  Mich.  828, 
Am.  8t  Bep.  480,  and  note. 
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IN8UBAN0B—ABBITBATI0N— BIGHT  TO  BUB.— While  » 
proTUdon  for  arbitration  In  an  inaarance  policy  la  binding,  It  te 
collateral  to  the  contract  for  Inanrance,  and  If  It  falls  of  accomplish- 
ment without  fault  of  ihe  parties,  they  are  relegated  to  their  legal 
rights  Independent  thereof. 

INSUBANOB— WHBN  NOT  BBQXnBBD  TO  ABBITBATB.— 
After  disagreement  as  to  loss  and  a  request  by  either  party  toir 
arbitration,  both  parties  are  nnder  a  duty  to  act  In  good  faith  to 
have  the  loss  ascertained  as  provided  by  the  policy;  and  if  either 
in  bad  faith  preventa  such  ascertainment  by  refusing  to  proceed, 
or  by  luslstlng  on  the  selection  of  improper  arbitrators,  or  by  undue 
Interference  with  them  after  their  selection,  the  other  party  is 
thereby  absolved  from  further  obligation  to  arlHtrate. 

INSUBANGS^-FAILUBB  TO  ABBITBATB-BFFBOT  OF.— 
If  the  failure  to  arbitrate  Is  due  to  the  fault  of  the  insured.  It  Is  a 
defense  to  an  action  on  the  policy,  but,  if  due  to  the  f^ult  of  the 
Insurer,  the  lack  of  an  award  is  not  available  to  defeat  a  recovery. 

INSUBANOB— ABBITRATION— WHO  MAY  BB  ABBITBA- 
TOBS.— Where,  in  case  of  disagreement  as  to  los%  an  Inaurance 
policy  provides  that  the  loss  may  be  appraised  by  arbitrators,  the 
parties  are  not  bound  to  submit  to  an  appraisement  by  Interested 
or  otherwise  Incompetent  parties. 

INSUBANCB^-BYIDBNCB  OF  LOSS  WHBRB  NO  AWABD 
BY  ABB1TRAT0B8.— In  an  action  on  a  fire  Insurance  policy,  evi- 
dence as  to  loss  is  properly  admitted,  where  there  has  been  no  award 
by  arbitrators  in  accordance  with  the  terms  of  the  policy. 

INSUBANCB— BBFUSAL  TO  ABBITBATB— WHAT  NOT 
SUFFIGIBNT  BXCUSB  FOB.— A  refusal  to  allow  arbitrators  to 
proceed,  merely  alleging  that  the  umpire  and  the  appraiser  appointed 
by  the  insurer  are  interested  parties  and  employed  by  the  insurer, 
without  any  proof  of  Interest,  partiality,  or  other  Incompetence,  Is 
not  a  sufhcient  excuse  for  a  failure  to  arbitrate  as  required  by  the 
policy. 

INSURANCB-WHAT  IS  NOT  WAIVBR  OF  ABBITBA- 
TION.— Neither  the  failure  to  admit  liability  nor  the  demand  for 
arbitration  is  equivalent  to  denial  of  liability  which  amounts  to 
a  waiver  of  arbitration,  for  the  reason  that  In  case  of  such  denial 
the  dispute  is  not  about  the  amount  of  loss. 

PliEADING-^TBIKINO  OUT  8UBBBJOINDBB.— A  surre- 
joinder which  is  but  a  repetition  of  a  previous  replication  should  be 
striclien  out  on  motion. 

Alexander  T.  London,  John  London  and  B.  W.  Walkw,  for 

the  appellant. 

Lawrence  Cooper^  for  the  appellees. 

*«^  SHAEPE,  J.  This  is  an  action  upon  a  fire  insurance 
policy  issued  hy  appellant  to  the  appellee,  and  is  in  this  court 
upon  a  second  appeal.  The  main  controrersy  arises  out  of  the 
clause  therein  providing  for  arbitration  of  differences  as  to  losa^ 


Not.  1898.]  Westbkn  Amurakcb  Co.  v.  Hall.  49 

After  remandment  of  the  cause,  there  remained  in  the  reeord 
besides  the  general  issne,  '^  which  is  numbered  1,  the  special 
pleas  numbered  respeciiYely  2,  Z,  4,  and  6,  the  sixth  having  been 
withdrawn. 

Flea  No.  9  sets  out  the  clause  in  question,  and  ^rers  in  sab- 
stance  that  differences,  arose  as  to  the  iosB,  that  defendant  re- 
quested that  an  appraisement  be  had  as  provided  by  the  policy, 
and  that  plaintiffs  refused  to  have  the  loss  so  ascertained,  where- 
fore the  action  was  not  maintainalble. 

Flea  No.  3  aTers  a  further  stipulation  in  the  policy  to  the  ef- 
fect that  the  loss  should  not  be  payable  until  sixty  days  after  its 
ascertainment  by  such  appraisement,  and  that,  though  the  ap- 
praisement was  required  by  defendant,  no  award  as  to  the  Ion 
had  been  made  or  furnished  to  defendant. 

Flea  No.  4  avers  a  further  proyision  of  the  policy  to  effect 
thai  no  suit  thereon  should  be  maintainable  until  after  com- 
pliance with  such  provision  for  appraisement,  and  that  plain- 
tiffs refused,  after  demand,  to  have  the  loss  so  ascertained. 

Flea  No.  5  sets  up  substantially  that  after  appraisers  had  been 
selected  and  had  begun  to  act,  plaintiffs  induced  the  one  selected 
by  them  to  infuse  to  act,  and  refused  inepection  of  the  damaged 
property  to  the  other  appraiser  and  the  umpire^  so  disabling 
them  to  appraise  the  loss. 

The  demurrers  were  again  interposed  to  these  pleas  and 
overruled.  Flaintiffs  replied  generally,  and  flled  ten  replica^ 
tions  to  each  of  the  special  pleas,  designating  them  by  letters 
from  a  to  j  consecutively,  and  demurrers  were  sustained  to  all 
excepting  e,  g,  h,  i,  and  j,  as  to  each  of  which  demurrers  were 
overruled.  Bejoinders,  general  and  special,  were  flled,  upon 
which  the  plaintiffs  surrejoined.  The  sufficiency  of  the  pleas 
is  not  a  question  before  us,  the  assignments  of  error  being  upon 
the  rulings  upon  demurrers  to  replications  and  upon  subsequent 
proceedings.  The  replications  to  which  the  assignments  of  er- 
ror relate  each  set  up,  in  avoidance  of  the  pleas,  fault  and  mis- 
conduct on  the  part  of  appellant  respecting  the  matter  of  arbi- 
tration. As  the  application  of  the  proof  to  the  general  issues 
formed  thereon  must  determine  the  result  of  this  appeal,  it  is 
well  to  notice  them  *"*  particularly.  Replication  e,  after  set- 
ting out  the  stipulation  in  question,  avers  that  the  '^said  de- 
fendant wholly  failed  and  refused  to  comply  with  its  obligation 
oontained  in  said  stipulation  in  said  policy.**  Replication  g 
avers  that  upon  appellee's  demaod  for  such  arlntration  ''said  de« 
fendant  failed  and  refused  to  select  a  competent  and  disintei^ 
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eeted  appraiser  as  by  said  policy  provided.''  Hie  substaace  of 
replicationB  h  and  i  is  the  selection  by  appellant  of  a  partial  and 
interested  appraiser  to  act  in  the  arbitration;  and  replication  j. 
sets  up  an  attempted  arbitration  wherein  appellant  se- 
lected an  interested  appraiser,  which  fact  of  interest  was  un- 
known to  plaintiffs,  and  a  refusal  to  act  with  him  on  the  part 
of  the  appraiser  selected  by  appellee  after  learning  of  such  in- 
terest. 

By  the  opinion  rendered  upon  the  former  appeal  to  which  we- 
now  adhere^  the  stipulation  in  question  was  held  valid  and  bind- 
ing upon  the  parties:  Western  Assur.  Co.  v.  Hall,  112  Ala.  318. 
The  provision  for  arbitration  is  collateral  to  the  contract  for  in- 
surance; and  if  it  fails  of  accomplishment  without  fault  of  par- 
ties, they  are  relegated  to  their  legal  rights  independent  thereof: 
Pretzfelder  v.  Merchants'  Ins.  Co.,  116  N.  C.  491;  Braddy  v.  New 
York  etc.  Ins.  Co.,  116  N.  C.  364;  Insurance  Co.  v.  Hocldng,  115- 
Pa.  St.  416.  After  disagreement  as  to  the  loss  and  a  request 
by  either  party  for  arbitration,  both  parties  were  under  the- 
duty  to  act  in  good  faith  to  have  the  loss  ascertained  as  provided 
by  the  policy;  and  if  either  in  lyid  faith  prevented  such  ascer- 
tainment by  refusing  to  proceed,  or  by  insisting  on  the  selec- 
tion of  improper  arbitrators,  or  by  undue  interference  with  them 
after  their  selection,  the  other  party  is  thereby  absolved  from 
further  obligation  to  arbitrate:  Caledonian  Ins.  Oo.  v.  Traub, 
83  Md.  524;  Uhrig  v.  Williamsburg  City  Fire  Ins.  Co.,  101  N. 
Y.  862;  Aetna  Pire  Ins.  Co.  v.  Stevens,  48  111.  31;  Joyce  on  In- 
surance, sec.  3262;  May  on  Insurance,  496  D;  Biddle  on  Insur- 
ance, sec.  1172.  If  such  fault  be  attributable  to  the  insured,, 
it  is  a  defense  to  the  action  on  the  policy,  but  if  to  the  insurer, 
the  lack  of  an  award  is  not  available  to  defeat  a  recovery.  Tested 
by  these  principles  the  replications  in  question  were  each  suffi- 
cient, and  the  demurrers  thereto  were  properly  overruled. 

•*•  Appelletes'  rights  could  not  be  defeated  by  the  act  of  ap- 
pellant in  wholly  refusing  to  comply  with  the  obligation  aa 
averred  in  replication  e;  nor  is  that  averment  open  to  the  ob- 
jection of  generality,  since  the  fact  of  wholly  refusing  is  issuable 
and  is  the  vital  part  of  the  averment. 

By  the  terms  of  the  policy,  appellees  were  not  bound  to  sub- 
mit to  an  appraisement  by  interested  or  otherwise  incompetent 
persons,  since  they  do  not  fulfill  the  requirements  of  the  policy: 
Biddle  on  Insurance,  sec.  1172;  Joyce  on  Insurance,  sec.  3242; 
Aetna  Rre  Ins.  Co.  v.  Stevens,  48  111.  31. 

On  the  trial,  it  was  shown  by  the  proof  that  the  fire  occurred 
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cu  Jazmaiy  31,  1894^  resalldng  in  damage  to  part  and  tfa»  total 
loflB  of  another  part  of  the  property  insured.  Plaintifb  and 
Adama,  the  company's  adjuster,  disagreed  as  to  the  loss^  and 
on  Febroaiy  21,  1894,  entered  into  an  agreem^it  whereby  La 
Ooste  was  selected  by  appellant  and  White  was  selected  by  ap* 
pellees  to  ascertain  the  loss  as  provided  by  the  policy.  Theee 
appraisers  selected  Myers  as  umpire,  and  proceeded  on  the  next 
day  to  examine  the  property  and  estimate  the  damage.  After 
working  an  hour  or  two  they  disagreed,  and  White  thereafter 
refused  to  ad  further.  On  the  following  day.  La  Coste  and 
Myers  oame  to  the  factory  containing  the  property  and  de- 
manded admittance,  which  was  refused  by  the  plaintiffs.  Plain- 
tiffs notified  Adams  of  White's  refusal  to  act,  and  the  corres- 
pondence appearing  in  the  record  was  had,  and  from  that  it 
appears  that  on  March  16th  Adams  demanded  of  plaintiffs  that 
they  haye  White  meet  La  Coste  and  Myers  on  the  next  day  to 
proceed  with  the  appraisement,  to  which  plaintiffs  replied  on 
the  same  day  to  the  effect  that  White  refused  to  act  with  La 
Coste  and  Myers,  and  that  they  were  unable  to  coerce  his  prea- 
ence,  and  also  objecting  to  La  Coste  and  Myers  serving  as  ap- 
praisers, on  the  ground  that  their  views  were  known,  and  that 
La  Coste  was  not  disinterested,  and  that  he  and  Myers  had  been 
employed  and  paid  by  the  insurance  company,  and  proposing 
to  submit  the  matter  ^%  any  two  gentlemen  of  the  country  who 
bave  no  interest  in  the  case.''  On  April  22, 1894,  Adams  wrote 
plaintiffs  demanding  that  the  appraisers  and  umpire,  or  any  two 
of  them,  be  allowed  admittance  '^^  to  the  factory  and  to  make 
Ihe  award.  To  this  plaintiffs  replied  on  May  3,  1894,  by  letter, 
stating  again  White's  refusal,  and  objecting  to  La  Coste  and 
Myers  proceeding  alone,  professing  willingness  to  arbitrate  un- 
der the  teims  of  the  policy,  and  propoeing  the  selection  of  new 
arbitrators  and  expressing  belief  that  the  company  wotild  not' 
object  to  ''our  proposition  to  select  any  two  reputable  dtizena 
of  Huntsville  or  Madison  county.** 

The  loss  under  the  policy  was  five  hundred  and  sixty-six  do!- 
IflTB  and  eighty  cents.  There  having  been  no  award,  the  evi- 
dence as  to  loss  was  properly  admitted  under  the  issues  tried. 

Ordinarily,  the  question  of  the  breach  of  the  arbitration 
clause  is  for  the  jury.  The  evidence  here,  however,  is  with- 
out conflict,  and  the  question  of  its  effect  is  raised  by  the  as- 
signments of  error  upon  the  giving  of  the  general  affirmative 
charge  for  the  plaintiffs,  and  refusal  of  a  similar  charge  asked 
by  defendant.  Such  effect  must  be  judged  of  in  view  of  the 
iflsues  formed  by  the  pleadings. 
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It  win  be  noticed  that  the  third  plea  stops  short  of  ayerrinj; 
any  act  or  conduct  on  the  part  of  appellee  operating  to  prevent 
the  arbitration;  merely  averring  in  that  respect  that  no  award 
had  been  received  by  or  famished  to  appellant.  TTndBr  a  fa> 
miliar  mle,  the  defendant  sncceeds  if  any  plea  interposed  to  the 
whole  oomplaint  is  established  by  the  proof,  unless  matter  be 
replied  and  proven  in  avoidance.  While  such  matter  is  hero 
replied  to  plea  8,  the  replications  are  unsupported  by  proof. 
It  appears  therefrom  as  an  xmdisputed  fact  that  appellant  did 
not  wholly  refuse  to  arbitrate^  but,  on  the  contrary,  that  bj 
agreement  of  both  parties  an  arbitration  was  actually  entered 
upon  and  continued  until  White  refused  to  act  further.  Neither 
is  there  any  proof  of  interest,  partiality,  or  other  incompetency 
on  the  part  of  La  Coste.  Mere  recitals  contained  in  letters 
written  by  the  appellees  are  not  proof  of  such  facta.  In  such 
state  of  the  pleading  and  proof  the  appellant  was  entitted  to  a 
verdict,  and  there  was  error  in  refusing  the  charge  so  affirming 
asked  by  appellant,  as  well  as  in  giving  the  opposite  charge  for 
the  plaintiffs.  Charges  2  and  3  given  at  request  of  appelleea 
were  likewise  erroneous  in  the  principles  asserted.  Neitiier  the 
failure  to  admit  liability  noor  the  demand  for  arbitration  ia 
equivalent  to  a  "^  denial  of  liability  which,  as  is  generally 
held,  amounts  to  a  waiver  of  arbitration,  for  the  reason  that 
in  case  of  such  denial  the  dispute  is  not  about  the  amount  of 
loss:  Biddle  on  Insurance,  sec.  1175;  May  on  Insurance,  496; 
Bailey  v.  Aetna  Ins.  Co.,  77  Wis.  386;  Phoenix  Ins.  Co.  r. 
Badger,  53  Wis.  283. 

Surrejoinder  b  was  but  a  repetition  of  what  had  been  averred 
in  replication  g,  and  the  motion  to  strike  it  out  should  have 
been  granted:  Hightower  v.  Ogletree,  114  Ala.  94. 

For  the  errors  mentioned  the  cause  must  be  reversed  and 
remanded.  If  upon  another  trial  the  parties  see  proper  to  em- 
ploy the  same  prolixity  of  pleading  that  appears  in  this  record, 
it  will  be  well  for  them  to  note  that  the  statement  attempting 
to  assign  generally  the  several  surrejoinders  to  rejoinders  is  so 
vague  that  no  effect  can  be  accorded  to  it.  Also,  that  the  sev- 
eral statements  assigning  replications  to  pleas  by  general  refer- 
ence thereto,  is  uncertain  in  that  it  mentions  the  ''replication" 
to  plea  2  in  the  singular,  whereas  there  are  ten  replications  to 
plea  2. 

We  have  treated  the  case  as  if  the  replications  remaining  af- 
ter demurrer  were  assigned  separately  to  the  pleas  separately,  for 
the  reason  that  they  appear  to  have  been  so  treated  bj  the 
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pcrties  in  the  dicuit  court  and  in  this  conrt;  bat  tto  reenlt 
of  the  appeal  is  not  affected  by  such  construction. 
Beveised  and  remanded. 


INSURANCE,  FIRE— ARBITRATION.— A  mere  provision  In  • 
policy  of  Insurance  for  arbitration  In  case  of  disagreement  as  to  the 
amount  of  loss  Is  an  Independent  agreement,  collateral  to  the  main 
purposes  of  the  policy.  A  breach  of  such  provision  cannot  be 
pleaded  In  bar  to  an  action  on  the  policy,  though  it  may  support  a 
separate  action:  Read  v.  State  Ins.  Ck).,  108  Iowa,  307,  M  Am.  St. 
Rep.  180;  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419,  62  Am.  St  Rep.  47. 
Where  failnre  to  arbitrate  is  chargeable  to  the  Insured,  tt  is  no 
defense  to  an  action  on  the  policy:  Savage  v.  Phoenix  Ins.  Oo.,  12 
Mont.  46S,  88  Am.  St.  Bep.  591;  Henuessy  v.  Niagara  Ins.  Oo.,  8 
Wash.  91«  40  Am.  St.  Rep.  S92;  and  this  is  true  even  though  an  offer 
to  arbitrate  Is  made  after  the  insured  brings  suit:  Stephens  v.  Union 
Assur.  Soc.,  16  Utah.  2Z,  67  Am.  St  Rep.  595.  An  action  can  be 
Dialntalned  when,  through  the  Instrumentality  or  bad  faith  of  the 
insurer,  the  arbitrators  reach  no  agreement,  or  when  an  appraiser 
chosen  by  the  Insurer  prevents  the  appointment  of  a  disinterested 
umpire:  Niagara  Ins.  Oo.  v.  Bishop,  154  111.  9,  46  Am.  St  Rep.  105. 
Wh^e  a  party,  whose  duty  it  Is  to  appoint  an  arbitrator,  faUs  to 
replace  him  on  his  failure  to  act  promptly,  the  other  party  cannot 
be  made  to  suffer  through  such  party's  inaction:  Read  v.  State  Ins. 
Co.,  103  Iowa,  807,  64  Am.  St  Rep.  180.  A  condition  providing  for 
arbitration  cannot  operate  to  deprive  the  assured  of  his  right  of 
action,  nnless  clearly  made  a  condition  precedent  to  the  existence 
of  such  right:  Grand  Rapids  Ins.  Co.  t.  Finn*  60  Ohio  St  618»  71 
Am.  St.  Riq».  786,  and  note. 
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8LSBPINO-OAR  COMPANIBS  are  not  held  to  the  responsi- 
bility of  common  carriers  and  innkeepers. 

SLEEPING-OAR  COMPANIBS-LIABILITT  FOR  THEFT.— 
A  sleeping-car  company  Is  under  a  duty  to  use  reasonable  care  to 
guard  its  passengers  from  theft,  and  it  through  want  of  such  care, 
the  personal  effects  of  a  passenger,  such  as  he  might  reasonably 
cany  with  him,  are  stolen,  the  company  is  liable. 

SLEEPING-CAR  COMPANIES-DUTY  GENERALLY.— A 
sleeping-car  company  Is  bound  to  furnish  a  passenger  with  a  berth 
for  his  accommodation,  and  to  keep  watch  and  take  reasonable  cars 
that  he  suffers  no  loss. 

SLEEPING-CAR  COMPANIES— LIABILITT  FOR  LOSS  OF 
PASSENGER'S  PERSONAL  EFFECTS.— The  Uabillty  of  a  sleep- 
ing-car company  for  the  loss  of  a  passenger's  personal  effects  does 
oot  Indnde  anything  except  the  clothing,  ornaments,  and  such  arti- 
cles as  are  usually  carried  by  travelers  in  their  hands,  together  with 
a  smn  of  money  reasonably  sufficient  for  the  expenses  of  the  Jour* 
ney  In  which  one  Is  engaged. 

SLEEPING-CAR  OOMPANIES— CARE  IN  THE  NIGHT- 
TIMB^-The  care  required  of  a  sleeping-car  company  to  secure  the 
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Mfet7  of  Its  iMitsengert  In  the  night-time  necessitates  that  th» 
watching  should  be  contlnuoiu  and  active. 

8LBBPIN6-0AR  COMPANIES— NBGLIQBNCB  OF  ONE'S 
8LBBPINO  COMPANION.-*Where  a  passenger's  property  has  be^ 
stolen  through  the  negligence  of  the  sleeping-car  company,  the  f^ct 
that  his  traveling  companion,  who  occupied  the  berth  with  him* 
was  nej^gent  in  reference  to  the  property  does  not  relieye  the  com- 
pany from  liability. 

BliBBPING-OAB  COMPANIES— PBOTBCTION  OF  PBOP- 
ronr  in  a  berth.— The  law  draws  no  distinction  as  to  pUoes  of 
safety  in  the  berth  of  a  sleeping-car,  and  property  placed  anywhere 
in  a  berth  is  entitled  to  protection. 

SLEEPING-CAB  COMPANIES— liability  FOB  LOSS  OF 
VALUABLE  RING.— A  sleeping-car  company  is  not  liable  for  the 
theft  of  a  diamond  ring  from  the  purse  of  a  sleeping  passenger, 
where,  because  of  a  loose  setting,  the  ring  was  not  in  a  condition  to 
be  worn  for  the  use,  conyenience,  or  ornament  of  the  passenger. 

SLEEPING-CAB  COMPANIES— LIABILITY  FOB  LOSS  OF 
BING.— Where  a  passenger  takes  off  at  night  a  ring  which  he  la 
accustomed  to  wear,  and  puts  it  in  a  pocket-book,  which  book  is 
stolen  from  his  berth,  this  is  not  such  contributory  negligence  aa 
to  preclude. a  recovery  against  the  company. 

CONTBIBUTOBY  NEGLIGENCE.— THE  BUBDEN  OF 
PBOOF  as  to  contributory  negligence  is  in  all  cases  on  the  defend- 
ant, unless  the  plaintiff's  own  evidence  establishes  it 

TBIAL-PBEPONDEBANCE  OF  EVIDENCE.— AN  IN- 
STBUOTION  that  the  Jury  must  find  according  to  the  preponder> 
ance  of  the  evidence  is  erroneous,  since  mere  preponderance  may 
not  convince  the  minds  of  the  jury,  and,  to  Justify  a  verdict,  the 
measure  of  proof  must  reasonably  satisfy  the  minds  of  the  Jury 
that  the  fact  exists. 

Action  against  Pullman  Palace  Car  Company  to  Teeovear  one 
hundred  and  fifty  dollars  damages  for  the  Ices  of  a  pocket-book 
containing  twenty-five  dollars  in  money  and  a  diamond  ring 
Talued  at  one  hundred  and  twenty-five  dollars.  Counts  2  and  8 
of  the  oomplaint  allege  that  plaintiff  occupied  a  berth  in  one  of 
defendant's  cars,  and,  on  retiring  at  night,  left  in  his  Test  pocket 
a  pocket-book  containing  twenty-five  dollars  in  money  and  a 
diamond  ring  valued  ai  one  hundred  and  twenty-five  dollars, 
placing  his  vest  in  the  hammock  in  the  rear  of  his  berth;  that 
in  the  morning  plaintiff  found  the  contents  of  the  pocket-book 
stolen,  which  loss  he  made  known  to  the  conductor,  all  of  which 
occurred  by  reason  of  defendant's  n^ligently  failing  to  provide 
suitable  employes  to  protect  the  plaintiff's  property.  Defend- 
ant filed  four  pleas:  1.  Of  the  general  issue;  2.  That  plaintiff 
was  negligent  in  placing  his  pocket-book  in  the  bannmock,  in- 
stead of  placing  it  under  his  pillow  or  keeping  it  near  or  on 
his  person;  3.  Plaintiff  was  negligent  in  not  properly  taking 
care  of  his  pocket-book  and  contents;  4.  Plaintiff  was  gualtj  of 
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o^gligenee  in  placmg  his  pocket-book  and  oontenti  in  a  ham* 
moek  two  feet  from  him  and  in  reach  of  others,  that  the  ham- 
mock was  an  imaaf e  place,  and  plaintiff  should  hate  placed  hia 
pocket-book  under  his  piOow  or  nearer  his  penon.  Among  d^ 
fendanfs  instructions  which  were  refused  were:  4.  That  plain- 
tiff eonld  not  recover  if  the  hammock  was  not  the  safest  place 
to  put  his  Test,  and  if  the  lose  occurred  by  reason  of  his  not 
putting  Test  in  safest  place;  19,  21,  84,  and  35,  to  the  effect  that 
the  defendant  would  not  be  Ikble  for  the  loss  of  the  diamond 
ring  if  it  was  not  in  a  condition  to  be  worn  for  the  use,  con- 
Yenienoe,  or  ornament  of  the  plaintiff  on  the  trip.  PlaintifTs 
charge  28  given  to  the  jury  was:  '^t  is  the  duty  of  a  sleeping- 
car  company  to  exercise  reasonable  diligence  in  looking  after 
the  person  and  property  of  passengers  on  its  car  while  they  are 
asleej.* 

J.  M.  Falkner,  Oeorge  W.  Jones,  and  Bay  Bushton,  for  the 
appellant. 

Browne  ft  Ceeper,  for  the  appellee. 


HABALSON,  J.  There  was  no  error  in  oyerruling  the 
demurreiB  io  the  second  and  third  counts  of  the  complaint. 
They  euf&ciently  edyiBed  defendant  of  what  the  plaintiff  com- 
plained, and  against  which  he  was  called  to  defend.  Nor  was 
there  error  in  sustaining  the  demurrers  to  defendant's  second 
and  third  pleas  of  contributory  negligence.  The  cause  was 
tried  on  iflsue  joined  on  the  plea  of  the  general  issue,  and  on 
the  fourth  plea,  to  which  a  demurrer  was  overruled. 

In  this  case  the  appellee,  plaintiff  below,  with  his  friend, 
Alcorn,  left  Longview  on  the  afternoon  of  February  20,  1896, 
to  go  on  a  journey  to  New  Orleans.  On  reaching  Montgomery, 
he  and  his  friend  went  into  a  sleeper  of  the  defendant  com- 
psny  and  paid  two  dollars  for  an  upper  berth,  for  himself  and 
Akoin.  About  9  o'clock,  the  two  retired,  Alcorn  taking  the 
back  and  plaintiff  the  front  side  of  the  berth.  The  plaintiff 
testified  that  he  placed  his  pocket-book,  which  was  a  large  one, 
<m  the  inside  of  his  vest  pocket,  and  placed  the  vest  in  a  ham- 
mock that  was  swinging  juat  above,  on  the  back  side  of  the 
berth,  and  went  to  sleep  shortly  after  retiring;  that  he  did  not 
awake  until  the  train  was  in  about  an  hour's  run  of  New  Or- 
leans, and  it  was  then  daylight;  that  Alcorn  was  up  and  dressed 
ttid  waked  him  up;  that  his  vest  was  lying  on  the  outer  edge  of 
the  berth  on  the  top  of  the  cover;  that  his  watch  was  in  the 
▼est  as  he  left  it,  but  the  pocket-book  was  gone;  that  it  contained. 
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•moDgrt  other  tlunga,  twenty-five  dollaxs  in  money  and  a  dia- 
mond ringy  worth  one  hundred  and  twenty-five  dollars,  and  the 
property  has  nevier  been  recovered.  He  testified,  on  czoaa-ex* 
amination,  that  the  letting  of  the  ring  had  been  loose  for  some 
time;  that  he  had  worn  it  ^'^  until  two  or  three  weeks  before 
going  to  New  Orleans,  and  the  stonie  being  looset,  on  the  ad- 
vice of  a  jeweler  that  it  was  nnsafe  to  wear  it,  he  had  carried 
it  for  that  length  of  time  in  his  pocket-book,  with  the  intention 
of  having  the  diamond  set  in  a  plain  gold  band. 

Alcorn  testified  for  plaintiff  that,  prior  to  starting  out  on 
thieir  journey,  the  plaintiff  had  shown  him  two  certificates  of 
deposit  on  a  bank  amounting  to  five  thousand  dollars,  and  some- 
thing wrapped  up  in  a  paper,  which  he  ssid  was  his  diamond 
ring,  and  the  setting  was  loose,  was  the  reason  he  had  wrapped 
it  up;  that  he  occupied  the  berth  with  plaintiff,  slept  on  the 
back  side  of  thie  berth  and  placed  his  coat  in  the  hammock  first; 
that  plaintiff,  when  he  got  in  the  berth,  placed  his  vest  in  the 
hammock  on  witness'  coat;  that  be  could  not  sleep  and  got  up 
about  midnight,  took  hold  of  his  coat  with  his  right  hand  and 
with  his  left  held  plaintiff's  vest  while  he  drew  out  his  own 
coat  from  the  hammock,  and  crawled  out  over  plaintiff,  who  he 
thought  was  asleep;  that  he  saw  the  porter  sitting  on  some- 
thing asleep,  but  did  not  see  the  conductor  till  the  train  whistled 
to  stop  at  Mobile,  and  from  the  time  he  got  out  of  the  berth 
until  they  got  to  Mobile,  he  walked  back  and  forth  through 
the  car,  as  there  was  no  seat  for  him  to  take,  and  aaw  no  one 
awake;  that  if  the  porter  was  awake,  he  had  his  %yes  closed; 
that  at  Mobile  he  got  out  of  the  sleeper  and  went  into  the  day 
coach,  where  he  remained  until  about  sun-up,  when  he  i^tumed 
to  the  sleeper,  and,  finding  plaintiff  asleep,  he  ait>used  him; 
saw  nothing  on  the  fioor,  nor  did  he  see  the  plaintiff's  VMt, 
but  it  was  yet  quite  dark  in  the  sleeper;  that  as  soooi  as  plain- 
tiff got  up,  he  came  forward  te  the  washroom,  where  witness 
had  gone,  and  steted  that  his  vest  had  been  rified  and  his  pocket- 
book  emptied  of  ite  contents;  that  the  loss  was  reported  te  the 
conductor,  who  caused  search  to  be  made  in  every  nook  and 
comer  without  avaiL 

The  conductor  for  defendant  testified  that,  as  soon  as  the 
porter  had  made  up  the  berths,  he  went  on  watdi  and  remained 
until  8  o'clock  in  the  morning,  and  did  not  leave  the  car  si 
all,  and  sat  and  remained  in  such  position  that  he  could  see 
down  the  aisle  the  whole  length  of  the  car;  ihat  during  his 
watch  no  one  went  '^^  about  plaintiff's  berth  or  disturbed  any- 
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thing  in  it^  and  no  one  entered  the  car  that  did  not  belong 
there;  that  about  3  o'clock  he  called  the  porter,  who  was  deep* 
ing  in  the  amoking-roain,  and,  aa  soon  aa  the  portior  came  and 
went  on  watch,  he  went  to  bed  and  slept  till  morning;  that  ha 
retired  abont  forty  minntes  before  the  train  reached  Mobile. 

The  porter  swore  that  he  was  making  ap  the  bertha  and  the 
like  till  all  the  passengers  retired^  and  the  condnctor  came  in 
and  went  on  watch,  and  he  then  went  off  and  went  to  sleeps 
till  3  o'clock  in  the  morning,  when  the  conductor  woke  him 
up  about  thirty  or  forty  minutes  before  reaching  Mobile,  and, 
as  soon  aa  he  went  on  in,  the  conductor  retired  from  watch; 
that  he  sat  at  the  end  of  the  car,  in  a  position  to  see  down 
the  aide  from  one  end  to  the  other,  and  was  engaged  in  black- 
ing the  boots  of  the  passengers;  that  he  was  continually  in  thai 
position  the  remainder  of  the  night,  with  the  exception  of  the 
time  when  the  train  stopped  at  Mobile,  when,  according  to  the 
rales,  he  went  to  the  end  of  the  car  to  receiye  paaseogers,  and 
did  not  lock  the  other  end  of  the  car,  the  rule  being  that  the 
porter  of  the  front  car  was  to  lock  his  front  door,  and  that  each 
was  to  guard  the  rear  end  of  hia  ear  and  the  front  end  of  the 
next  car,  while  the  train  waa  stopped;  that  the  porter  of  the 
front  car  was  in  his  place,  and  witness  did  not  know  or  remem- 
ber anything  about  Aloom  getting  up  out  of  his  berth  and 
gcring  to  the  day  eoaeh. 

The  rule  now  se^na  to  be  well  settled  that  deeping-car  oom- 
psnies  are  not  hdd  to  the  responsibility  of  common  carrien  and 
imikeepera.  Many  reaaona  for  thia  distinction  will  be  found 
fteted  in  the  text-books  and  deddona,  and  nowhere  more  fully, 
perhaps,  than  in  Blum  y.  Southern  Pullman  Palace  Car  Co., 
1  FHpp.  600.  See,  also,  Hutchinson  on  CarrierSy  617  d;  28 
Am.  ft  Eng.  Bney.  of  Law,  797,  where  the  authorities  may  be 
found  collated. 

In  Lewis  y.  N«w  York  etc.  Car  Co.,  U3  Mass.  267,  68  Am. 
Bep.  186,  the  rule  aa  to  the  liability  of  such  companies,  as  stated 
by  Morton,  C.  J.,  seems  to  haye  been  generally  approyed  on 
principle  and  authority.  It  is  there  said:  ''A  deeping-car  com- 
pany holds  itself  out  to  the  world  as  fumkhing  *^  safe  and 
comfortable  cars,  and,  when  it  sells  a  ticket,  it  impliedly  stipu- 
lates to  do  so.  It  inyites  passengers  to  pay  for,  and  make  use  of « 
its  cars  for  deeping,  dl  parties  knowing  that,  during  the  greater 
part  of  the  night,  the  passenger  will  be  asleep,  powerless  to 
pioteet  himself  or  to  guard  his  property.  He  cannot,  like  the 
goast  of  an  inn,  by  locking  the  door,  guard  against  danger. 
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He  has  no  right  to  take  any  such  steps  to  protect  himself  in 
a  sleeping-car,  but,  by  the  necessity  of  the  case,  is  dependent 
upon  the  owners  and  officers  of  the  car  to  guard  him  and  the 
property  he  has  with  him  from  danger  from  thieyes  or  other- 
wise. 

'fFhe  law  raises  the  duty  on  the  part  of  the  car  company 
to  afford  him  protection.  While  it  is  not  liable  as  a  cammon 
carrier  or  as  an  innkeeper,  yet  it  is  its  duty  to  use  reasonable 
care  to  guard  the  passengeis  from  theft,  and  if » through  want 
of  such  care,  the  personal  effects  of  a  passenger,  such  as  b» 
might  reasonably  cany  with  him,  are  stolen,  the  company  is 
liable  for  it.  Such  a  rule  is  required  by  public  policy,  and  by 
the  true  interests  of  both  the  passenger  and  the  car  company, 
and  the  decided  weight  of  authority  supports  it/' 

In  Blum  T.  Southern  Pac.  Co.,  1  FUpp.  500,  Brown,  J.^  in 
his  instructions  to  the  jury,  after  a  careful  statement  of  the 
liability  of  such  a  company,  concludes:  'The  substance  of  the 
law,  th)en,  is  this:  the  defendant  was  not  only  boimd  to  furnidi 
the  plaintiff  with  a  berth  for  his  accommodation,  bnt  to  keep 
watch  and  take  reasonable  care  that  he  suffered  no  loss.  If 
plaintiff's  loss  was  occasioned  by  the  want  of  such  care,  and 
his  own  negligence  did  not  contribute  to  it,  he  is  entitled  to  re- 
cover such  sum  as  you  may  deem  reasonably  necessary  for  hie 
personal  expenses,  considering  the  length  of  the  joumiey,  and 
all  other  circumstances  of  the  case'':  Woodruff  etc.  Coach  Co.  t. 
Diehl,  84  Ind.  474,  48  Am.  Bep.  102;  Illinois  Cent.  B.  B.  Co.  t. 
Handy,  63  Miss.  609,  56  Am.  Bep.  846;  Carpenter  t.  Kew  York 
etc.  R  B.  Co.,  124  N.  Y.  53,  21  Am.  St.  Rep.  644.  The  Iial)iUty 
of  the  company  in  such  cases,  it  has  also  been  held,  entirely 
consonant  with  reason,  does  not  include  anything  except  the 
clothing,  ornaments,  and  such  articles  as  are  usually  carried  by 
trayelers  in  their  hands,  together  with  a  stun  of  money  rea- 
sonably sufficient  for  the  expenses  of  the  journey  in  which  one 
is  engaged.  The  ground  upon  which  the  ^^^  principle  rests, 
so  well  stated  by  the  Mississippi  court  in  Bandy's  case  cited 
aboye,  where  the  trayeler  had  with  him  a  sum  of  money  he  was 
carrying  to  New  Orleans  to  pay  debts  with,  is,  that  '^  was  a 
much  greater  sum  than  was  necessary  for  the  payment  of  ex* 
penses  incident  to  the  journey  he  was  upon,  and  as  to  all  in 
excess  of  such  sum  there  was  no  liability  ^f  the  company,  for 
the  reason  that  as  to  such  an  amount  it  stood  in  no  contract 
relation  to  him,  owed  and  undertook  no  duty,  nor  authorized 
its  seryants  to  do  anything  in  reference  to  it/'  The  Ohio  court, 
in  a  well-considered  case  holds  that  a  railroad  company,  eyen 
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as  a  eommoii  carriar  of  paasengeis,  is  not  liable  for  the  Ion  of 
moii^  kept  in  tte  sole  custody  of  a  peaaenger,  and  which  he 
carries  without  notice  to  the  company,  for  purposes  disconnected 
with  the  expenses  of  the  journey,  notwithstanding  suoh  loss 
WIS  occasioned  by  the  negligence  of  the  defendant's  servants: 
First  Nat.  Bank  of  Greenfield  y.  Marietta  etc  B.  K  Co.,  20 
Ohio  St  259,  6  Am.  Bep.  655.  The  same  principle  would  ap- 
ply, as  stated  in  the  cases  last  cited,  in  arguendo,  as  to  small 
purcels  of  great  yalue.  On  no  good  principle  could  a  traveler 
be  allowed  to  carry  in  his  pocket  jewels  and  omsmeniB,  wholly 
disconnected  with  his  personal  attire  and  the  necessary  and 
reasonable  expenses  of  his  journey,  and  hold  a  deeping-car  com- 
pany liable  for  them  in  case  of  loss.  Such  a  liability  would  be 
entirely  foreign  to  the  ordinary  undertaking  of  the  company 
in  its  engagement  to  furnish  thie  traveler  protection,  and  reason- 
able accommodations  on  his  journey. 

From  the  foregoing,  we  may  pass  on  the  assignments  of  error 
ioaisted  on.  There  was  no  error  in  refusing  the  general  charge 
for  the  defendant,  as  from  all  the  evidence  the  jury  were  au- 
thorized to  draw  an  inference  unfavorable  to  defendant.  The 
plaintiff's  evidence  tended  to  show  th&t  the  porter  went  to 
sleep  while  on  his  watch,  and  that  of  defendant  that  he  did  uot 
sleep.  Besides,  the  porter  testified  that  he  left  the  car  at  Mo- 
bile and  went  outside  to  receive  passengers,  and  during  his  ab- 
sence it  ia  not  shown  that  anyone  was  on  watch  inside  the  car. 
This  furnished  occasion  when  the  theft  may  have  been  com- 
mitted by  some  of  the  passengers^  of  whom  there  were  many. 
The  watching  to  secure  safety  of  the  "^^  passengers  in  the 
night-time  should  be  continuous  and  active:  PxQlman  Palace 
Car  Co.  T.  Gardner  (Penn.,  Nov.  12,  1883),  16  Am.  &  Eng.  B. 
B.  Cse.   324. 

There  was  no  error  in  refusing  charge  4  for  defendant  This 
charge  was  not  within  the  plea  numbered  4  on  which  plaintiff, 
by  the  ruling  of  the  court,  was  forced  to  take  issue.  It  may 
be  difficult  for  a  passenger  to  tell  where  is  the  safest  place  in 
his  berth  to  place  his  valuables,  to  keep  them  from  being  stolen. 
The  plea  under  which  the  charge  was  requested  does  not  postu- 
late that  it  was  plaintiff's  duty  to  put  his  purse  in  the  safest 
place,  nor  could  any  such  duty  be  properly  required  of  him. 

Charges  6,  23,  and  24  were  properly  refused.  They  each  con- 
tain the  instruction  for  a  verdict  for  defendant,  if  the  loss  of 
plaintiffs  property  was  the  result  of  the  negligence  of  Alcorn, 
a  third  person,  who  happened  to  be  traveling  with  and  ahared 
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the  berth  of  ^aintiff.  From  the  evidence,  we  fail  to  see  m 
what  Alcorn  was  negligent,  and,  if  he  wae,  the  plaintiff,  eer* 
tainly,  wonld  not  be  responsible  for  it. 

Charge  9  was  an  improper  instruction.  The  porter  may  not 
haye  gone  to  sleep  after  the  train  left  Mobile,  and  it  wonld  not 
follow  he  may  not  have  been  gnilty  of  other  n^ligence,  wbkh 
the  charge  does  not  hypothesize. 

Thongh  Aleom  may  have  been  awake  nntQ  the  tmin  reached 
Mobile,  there  is  210  endence  that  he  was  on  watch,  or  ought 
to  haye  been,  to  protect  plaintiff's  property.  Nor  does  it  fol- 
low, becamse  he  walked  the  aiale  nntil  he  reached  Mobile,  that 
plahrtifl's  pnrse  could  not  haye  been  stolen.  In  walking,  hia 
back  was  tnmed  from  plaintifPs  berth  as  mndi  aa  it  wia  to- 
ward it.    Charge  17  was  properly  refnsed. 

If  there  was  no  eyidence  of  negligence  of  defendant  ahown, 
occurring  after  the  train  left  Mobile,  it  would  not  follow  that 
there  had  not  been  negligence  of  defendant,  and  that  the  prop- 
erty had  not  been  stolen,  before  it  reach^  that  point  The 
eighteenth  charge  ignores  evidence  tending  to  show  n^;I]geiiee 
of  defendant  at  Mobile,  and  before  reaching  that  pointy  on  ao- 
count  of  which  the  theft  may  haye  occurred,  and  wia  properly 
refused. 

Ghaif^  26  is  abstract  Then  is  no  eyidenoe  that  Aloom 
handled  the  yest,  as  the  charge  hypothesizea,  in  **^  such  a  man- 
ner as  to  allow  the  pocket-book  to  fall  <m  the  floor.  Aloom 
testified  that  he  took  his  ooat  out  of  the  hammock  and  left 
plaintifPs  yest,  which  contained  the  purse,  in  the  hammock. 
Plaintiff  testified  that  when  he  awoke  his  yest  was  lying  on  the 
outer  edge  on  tEe  coyer,  and  this  was  all  the  eyidence  there 
was  as  to  the  position  of  the  yest  after  the  theft  If  Alcorn's 
eyidence  is  true— 4tnd  there  is  nothing  to  the  oontraiy— 4ie 
pocket-book,  as  for  anything  he  did,  could  not  haye  fallen  out 
on  the  floor. 

Charge  27  seems  to  require  that  plaintiff  should  haye  placed 
his  yest  in  the  safest  place  in  his  berth,  and  certainly  distin- 
guishes between  places  of  safety  in  the  berth,  aasuming  that  by 
depositing  it  in  the  hammock  it  caused  the  pocket-book  to  be 
liable  to  fall  to  the  floor  or  to  some  other  more  dangerous  and 
exposed  place  by  the  act  of  Alcorn,  of  which  there  is  no  proof, 
and  makes  the  negligence  of  Alcorn  the  negligence  of  plaintiff. 
If  a  charge  as  to  such  negligence  could  lie  considered  at  all, 
it  should  haye  postulated  the  lose  as  wholly  attributable  to 
Alcorn's  negligence^  and  not  to  a  mere  liability  of  loss  arising 
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from  his  seb.  Moreover,  for  the  purposes  of  another  trial,  as 
the  cause  must  be  reversed,  it  is  well  to  add  that  the  demurrer 
to  the  fourth  plea  was,  in  our  judgment,  improperly  OTerruted, 
and  tfaski  plaintiff  was  entitled  to  the  exercise  of  proper,  rea- 
sonable care  on  the  part  of  the  company  to  prevent  the  thieft 
of  his  pocket-book,  placed  anywhere  in  his  berth.  The  law 
draws  no  distinction  as  to  places  of  safety  in  the  berth,  and,  at 
for  this,  the  hammock  must  be  regarded  as  safe  as  any  other 
place  therein  for  the  deposit  of  the  valuables  of  the  passenger 
while  askep. 

Charge  33,  without  reference  to  any  other  fault,  bases  the 
instruction  on  the  postulate  that  plaintiff  was  gailty  of  con- 
tiibutonr  negligence  alone  on  the  ground  of  his  having  placed 
his  purse  in  a  dangerous  place,  when  he  could  have  placed  it 
in  a  safer  <mie,  and  does  not  hypothesize  that  the  podcet-book 
waa  loet  on  account  of  such  contributory  negligence.  We  may 
add,  however,  as  we  have  said  in  another  connection,  it  was  en* 
titled  to  protection  anywhere  in  the  berth. 

"**  From  what  has  been  said,  it  will  appear  that  defendant's 
charges,  19,  21,  34,  and  35  should  haye  been  given.  Charge  26 
was  an  improper  instruction,  in  its  last  branch,  in  whidi  it  la 
said,  'Hi  they  [the  jury]  find  from  the  evidence  that  the  ring 
could  be  worn  in  the  usual  manner,  the  defendant  [plaintiff] 
was  guilty  of  contributory  negligence  in  not  keeping  it  on  his 
finger,  and  there  can  be  no  recovery  for  its  loss.**  The  proposi- 
tion asserted  is,  if  one  wears  a  ring,  on  a  attoper,  which  he  had 
been  accustomed  to  wearing  on  his  finger,  and"  ahould  take  it 
off  at  night,  and  put  it  in  his  pocket-book,  and  the  book  oon- 
taining  the  ring  should  be  stolen  from  his  berth,  that  this 
would  be  contributory  negligence  on  his  part,  disentitling  him 
to  reoover,  although  the  theft  occurred  from  the  negligence  of 
the  def eidani— «  proposition  finding  no  support  in  law  or  rea- 
aon. 

Charge  28  requested  by  pl&intiff  asserts,  generally,  a  correct 
principle  of  law.  If  the  defendant  apprehended  that  it  was 
mialesding  in  that  it  did  not  limit  the  duty  of  the  company  in 
the  care  to  be  taken  by  it  of  such  property,  as,  under  the  rules 
stated,  a  passenger  may  properly  carry  with  him  on  a  aleeper,  an 
explanatory  charge  should  have  been  requested  by  it. 

It  is  vrell  settled  that  the  burden  of  proof  as  to  contributory 
negligence  is  in  all  cases  on  the  defendant,  unless  the  jdsinfcifPs 
own  evidence  established  it:  Birmingham  etc.  R  B.  Co.  t.  WD- 
mer,  97  Ala.  166;  Montgomery  etc  B.  B.  Go.  t.  Chambeca^  T9 
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Ala.  338;  Kansas  Ciiy  etc.  B.  R.  Co.  v.  Crocker,  96  Ala.  428; 
McDonald  t.  Montgomery  Street  By.  Co.,  110  Ala.  161, 176, 17«. 
And,  in  dvil  cases,  as  we  have  heretofore  held,  whea  the  evi- 
dence is  equally  balanced,  the  verdict  of  the  jniy  must  b» 
against  the  party  on  whom  rests  the  bnrden  of  proof;  but  a 
charge  asserting  that  the  jury  mnst  find  according  to  the  pre- 
ponderance of  the  evidence  is  erroneous,  for  the  reason  that 
preponderance  may  not  convince  the  minds  of  the  jury.    The 
measure  or  weight  of  proof,  to  justify  a  verdict  based  upon  it 
as  to  any  material  fact  is,  that  it  shall  reasonably  convince  or 
satisfy  the  minds  of  the  jury  that  the  fact  exists:  Vandeventer 
etc.  Co.  V.  Ford,  60  Ala.  610;  Life  Assn.  t.  Neville,  72  Ala.  «» 
517;  Bowe  v.  Baber,  93  Ala.  422;  Glover  v.  Gentry,  104  Ala.  222. 
For  the  errors  indicated^  let  the  judgment  be  reversed  and  the 
cause  remanded. 


SLBBPING-OAB  CJOMPANIBS  are  not  snbject  to  the  llabfllty  «f 
common  carriers  or  of  Innkeepers:  PnUman  Palace  Oar  Co.  v.' 
Gavin,  03  Tenn.  53,  42  Am.  St  Rep.  902;  note  to  Pullman  Palace 
Car  Co.  V.  Lowe,  26  Am.  St  Kep.  832. 

SLBBPING-CAR  COMPANIES— UABILITT  FOR  PA88BIN- 
GERS'  EFFECTS.— Sleeping-car  corporations  owe  to  their  cnstom- 
ers  the  dnty  of  maintaining  a  careful  and  continuous  watch  over 
the  interior  of  the  car  while  the  berths  are  occnpled  by  sleep^v, 
and  are  liable  if  property  of  a  passenger  is  stolen  In  consequence  of 
the  failure  to  maintain  such  watch:  Pullman  Palace  Car  Oo.  v. 
Gavin,  98  Tenn.  68,  42  Am.  St.  Rep.  002;  Carpenter  v.  New  York 
etc.  R.  R.  Co.,  124  N.  T.  53,  21  Am.  St  Rep.  014.  But  this  Uabillty 
is  limited  to  the  loss  of  such  articles  as  are  usually  carried  by  a 
passenger,  and  to  such  sum  of  money  as  may  be  deemed  reasonably 
necessary  for  traveling  expenses:  Note  to  Pullman  Palace  Oar  Oo. 
V.  Pollock,  5  Am.  St  Rep.  36.  For  a  general  discussion  of  this  sub- 
ject consult  the  monographic  notes  to  Illinois  Cent.  R.  R.  Ot>.  v. 
Handy,  56  Am.  Rep.  850-852;  PaUman  Palace  Oar  Co.  v.  Lowes,  2S 
Am.  St  Rep.  331-340. 

CONTRIBUTORT  NEGLIGENCE.— THE  BURDBXN  OF  PROV- 
ING contributory  negligence  Is  in  all  cases  upon  the  defendant 
although  the  plaintiff's  evidence  sometimes  relieves  ftom  the  necea- 
sity  of  discharging  it:  Georgia  Pac.  Ry.  Co.  v.  Davis,  02  Ala.  800, 
25  Am.  St.  Rep.  47;  Alabama  etc.  R.  R.  Co.  v.  Frazier,  98  Ala.  45, 
30  Am.  St  Rep.  28.  Compare  Bartram  v.  Sharon,  71  Conn.  688,  72 
Am.  St  Rep.  225. 
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[120  ALABAMA,  ML] 

WILLS— WHO  MAY  NOT  CONTEST.— UNDBB  A  STAT- 
PTB  proYlding  that  a  will  may  be  contested  by  "any  person  Intei^ 
ested  tberelDt"  these  words  refer  to  and  include  only  snch  persons 
as  took  an  Interest  in  the  estate  under  and  by  rirtoe  of  tha  pro* 
ylsions  of  the  wilL 

BSTATES.— A  LEGAL  ESTATE  IN  EXPEGTANCT  is  • 
present  Tested  right  contingent  only  as  to  possible  future  enjoy* 
ment. 

ESTATE— WHAT  IS  NOT.— A  HEBE  EXPECTATION  that 
a  wife  will  make  a  will  in  her  husband's  favor,  or  will  neither  give 
nor  grant  the  estate  in  her  lifetime,  and  thereby  a  portion  of  aU 
will  descend  to  him,  is  without  substance  aa  a  present  right  and  in* 
capable  of  estimate  as  to  future  yalue. 

WILLS  —  WHO  MAY  CONTEST.—  THE  CBEDITOB  Of  an 
heir  Is  not  a  party  interested  in  a  will  within  the  meaning  of  a  stat^ 
ute  which  glTos  the  right  to  contest  a  will  to  *'any  person  inter* 
ested  therein." 

B.  L.  Harmon,  for  the  appellant. 

Hubbard  ft  Hubbard,  for  the  appellees^ 


TYSON,  J.  The  sole  devisee  and  legatee,  Myrtle  Stephen* 
son,  under  the  last  will  and  testament  of  her  mother,  Marj 
P.  Stephenson,  propounded  said  instrument  for  probate  in  the 
probate  court  of  Pike  county.  Appellants  filed  a  contest  seek- 
ing to  impeach  its  validity,  alleging  as  their  right  to  do  so,  in 
e£Eect,  that  they  have  a  lien  as  judgment  creditors  of  J.  T. 
Stephenson,  the  husband  of  the  testatrix,  who  is  wholly  in- 
solvent; that  by  reason  of  said  will  their  debtor  is  deprived  of 
his  distributive  share  in  the  property  of  his  wife;  that  Mary  P. 
Stephenaon  died  seised  and  possessed  of  real  and  personal  prop- 
erty, and  but  for  said  will  their  debtor's  distributive  share  in 
said  property  would  be  subject  to  the  payment  of  their  debts; 
and  tha-t,  therefore,  they  have  such  an  interest  as  that  gives 
them  the  right  to  institute  the  contest. 

Demnrrers  sufficiently  raising  the  question  of  their  right  to 
file  and  prosecute  the  contest  were  sustained  by  the  probate 
court,  and  from  this  decree  appellants  appealed.  Section  4287 
of  the  code  of  1896  (Code  1886,  sec.  1989),  provides:  "A  will, 
before  the  probate  •**  thereof,  may  be  contested  by  any  per- 
iKm  interested  therein^  or  by  any  person  who,  if  the  testator  had 
died  intestate,  would  have  been  an  heir  or  distributee  of  his 
estate  by  filing/'  etc.  It  is  very  clear  that,  unless  appellants  are 
within  that  class  of  persons  included  in  the  words  'interested 
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tttereifi,^  they  caimot  be  heard  to  oomplaiii  of  thiB  probate  of 
thewiU. 

fFhe  contention  of  appellants  is,  the  worda  '^rtereeted  there- 
in" refer  to  the  estate  of  testatrix,  and  indnde  every  penon 
baring  an  interest  in  the  property  attempted  to  be  devified  by 
the  will  or  otherwise,  and  is  not  restricted  to  those  named  in. 
the  win.  In  othier  words,  every  person  who  would  ha^e  had 
any  interest  in  the  property  of  Mrs.  Stephenson,  shotdd  she 
have  died  intestate,  are  included  in  the  words  above  italicised. 
If  the  section  of  the  code  above  quoted  did  not  contain  any 
other  provision  conferring  the  right  of  contest  upon  othera,  who 
may  not  be  designated  in  the  will,  there  might  be  s<mie  merit 
in  the  contention.  But  it  will  be  ob^rved  that  it  expressly 
names  the  class  of  persons,  tttoogh  not  named  in  the  wiU,  who 
may  contest  it.  These  persons  are  those  'Vho,  if  the  testator 
had  died  intestate,  would  have  been  an  heir  or  distribntee  of 
his  estate'^;  clearly  demonstrating  that  the  legislature  con- 
strued the  worde  ''interested  therein''  as  referring  to  and  in- 
duding  only  such  piersons  as  took  an  interest  in  the  estate  of 
testatrix  under  and  by  virtue  of  the  provisions  of  the  will. 

But  conceding  for  the  sake  of  the  argument  that  these  worde 
are  susceptible  of  the  construction  contended  for  by  appellants^ 
as  judgmient  creditors  with  a  lien  of  the  huiTband  of 
Stephenson,  have  they  such  an  interest  as  will  authorize  thi 
to  institute  and  maintain  this  contest? 

It  is  fair  to  presume,  and  indeed  it  appears  as  to  one  of  the 
appellants,  that  when  J.  T.  Stephenson  contracted  these  debts 
the  testatrix  was  in  life.  The  property  was  hers^  and  she  had 
the  absolute  right  of  disposition  over  it  up  to  the  very  moment 
of  her  death.  There  was  not  ibe  semblance  of  privity  between 
her  and  her  husband's  creditors;  she  could  make  such  disposition 
of  her  entire  estate  by  deed,  gift,  or  will  as  she  chose.  Her  hus- 
band ^^  had  only  an  expectancy,  which  might  or  might  not 
ripen  into  a  vested  interest  or  right,  dependent  upon  his  snr- 
viving  her  and  her  failure  to  dispose  of  her  property  during  her 
life  or  by  will,  to  take  effect  at  her  death.  These  expectations, 
while  they  may  have  inspired  the  hopes  of  his  creditors,  were 
not  such  an  estate  or  interest  as  they  could  tnbject  to  the  sat- 
isfaction of  their  demands.  And,  however  strong  may  have 
been  the  expectations  of  the  husband  or  those  of  his  creditors, 
hie  had  no  legal  estate  in  expectancy;  such  an  estate  is  a  present 
vested  right  contingent  only  as  to  possible  future  enjoyment* 
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A  mere  expectation  tbat  the  wife  will  make  a  wOl  in  lier  hut- 
bond's  faTor,  or  will  neither  giro  nor  grant  the  mtate  in  her 
lifetime,  and  thereby  a  portion  of  all  will  descend  to  him,  ia 
without  substance  ais  a  present  right  and  incapable  of  eatimate 
as  to  fatnre  Yalne. 

It  may  be  conceded  that  in  a  certain  sense  a  creditor  is  in- 
terested in  the  acquisition  of  property  by  hia  debtor,  for  the 
letter's  ability  to  pay  depends  upon  the  Tslne  of  his  assets 
which  the  debtor  can  appropriate  to  the  payment  of,  or  the 
creditor  can  by  legal  instromentalities  subject  to  the  satisfac- 
tion of,  his  debt.  In  this  sense,  the  creditor  is  interested  in 
the  successful  and  business  prosperity  of  his  debtor.  Eyery  en- 
terprise or  venture  engaged  in  by  him  increases  or  diminishes 
the  chances  of  the  creditor  to  have  his  debt  paid;  yet,  it  can- 
not be  seriously  contended  that  the  creditor  has  the  right  to 
institute  suits  against  the  debtors  of  his  debtor  to  enforce  the 
breaches  of  those  contracts,  or  compel  his  debtor  to  do  so,  how- 
eTer  much  the  collection  of  his  debt  may  be  prejudiced.  He  has 
in  no  sense  of  the  words  such  a  tangible  interest  aa  would  con- 
fer upon  him,  as  ''any  person  interested  tiherein,**  the  right  of 
a  suitor.  Furthermore,  if  these  creditors  have  any  standing 
as  parties  interested,  it  must  be  by  a  theoretical  substitution  to 
the  rights  of  the  husband  as  one  of  the  distributees  in  the  es- 
tate of  the  wife  had  she  died  intestate.  Assuming  that  on  a 
contest  at  the  instance  of  the  husband  the  will  could  be  set 
aside,  how  can  he  be  compelled  to  institute  or  cany  on  such  a 
contest?  If  the  wife  had  tendered  him  as  a  gift  either  land  or 
personalty,  could  his  acceptance  be  compelled,  in  the  interest  of 
creditors,  if  he  chose  to  decline  •*•  the  gift?  Both  of  these 
inquiries  must  be  answered  adyersely  to  appellants'  contention. 
And  the  fact  that  appellants  might  haye  a  lien  upon  this  prop- 
erty described  in  the  will,  in  the  eyent  the  husband  would  con- 
test it  successfully,  does  not  giye  them  the  legal  right  to  coerce 
him  to  institute  the  contest;  and  his  failure  or  refusal  cannot 
sabrogate  them  to  this  right. 

In  the  yiewB  we  have  expressed  we  are  supported  in  a  very 
able  and  elaborate  opinion  of  the  supreme  court  of  Pennsylvania 
in  the  case  of  Shepard's  Estate,  170  Pa.  St.  323.  In  that  case  a 
creditor  of  a  son  of  the  testator,  for  whom  no  provision  was 
made,  instituted  the  contest  under  the  statute  of  that  state 
requiring  thai  Whenever  a  caveat  shall  be  entered  against  the 
admission  of  any  testamentary  writing  to  probate^  and  the  per- 
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■on  entering  the  same  shall  allege  as  the  ground  thereof  any 
matter  of  fact  touching  the  yalidity  of  such  writing,  it  shall  be 
lawful  for  the  register,  at  the  request  of  any  party  interested,  to 
issue  a  precept/*  etc.  The  court  said:  ^'We  are  of  opinion  that 
the  creditor  of  an  heir  is  not  a  party  interested,  as  designated 
by  the  statute.  We  will  not  undertake,  in  the  absence  of  ex- 
press legislation,  to  giye  such  scope  to  this  language  as  daimed 
for  it;  will  not  invite  every  disappointed  creditor  of  every  heir 
to  contest  the  will  of  a  parent  who  has  attempted  to  provide 
for  those  dependent  for  subsistence  on  a  thriftless  son.  For 
no  line  can  be  drawn  which  will  limit  the  grounds  of  contest,  if 
a  creditor  of  an  heir  be  a  party  interested;  incapacity,  nndne 
influence,  as  well  as  fraud,  may  be  alleged  by  one  of  hundreds 
of  creditors;  such  an  interpretation  would  increase  indefinitely 
the  number  of  litigants;  it  would  be  in  the  power  of  anyone  ta 
tie  up  large  estates,  although  the  interest  of  the  debtor  heir 
might  be  comparatively  small.  If  the  estates  of  the  dead  are 
to  be  suhjected  to  such  perils,  the  legislature  must  open  the 
door,  and  that  by  language  of  no  doubtful  import'^  See,  also,. 
Cochran  v.  Young,  104  Pa.  St.  333;  In  re  Brown,  47  Hun,  360. 

We  have  examined  carefully  the  case  of  In  re  Langevin,  45 
Minn.  429,  relied  upon  by  appellants.  This  case  is  in  conSict 
with  what  we  have  said,  and  an  authority  •^^  for  appellants'^ 
contention.  The  judge  delivering  the  opinion  rests  the  con- 
clusion upon  the  sole  proposition  that  a  ^'judgment  creditor 
has  always  a  right  to  assail  or  defend  against  anything  which 
may  devest  his  lien,'*  that  'Hhe  right  to  resist  the  probate  is 
not  materially  different  in  principle  from  that  of  a  judgment 
creditor  to  assail  a  prior  forged  or  fraudulent  deed,  apparently 
conveying  the  lands  of  the  judgment  debtor.'*  In  the  first  of 
these  propositions,  he  sssumes  that  the!  debtor  has  such  an 
interest  in  the  property  of  the  testatrix  as  can  be  subjected  to 
the  payment  of  his  debts.  We  have  shown  this  to  be  fallacious. 
In  the  second  proposition,  his  illustration  is  not  in  point;  if  he 
had  stated  that  this  right  to  resist  the  probate  is  not  materially 
different  in  principle  from  that  of  a  judgment  creditor  to  as- 
sail a  prior  forged  or  fraudulent  deed  of  a  debtor  of  the  debtor 
of  this  judgment  creditor,  his  illustration  would  have  been 
apt;  and  doubtless  his  conclusion  would  have  been  in  harmony 
with  our  views. 

The  decree  of  the  probate  court  is  sffirmed. 
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WHiLS  —  WHO  MAY  GONTnBT.—  Under  a  itatoto  antboriiliiff 
any  penon  tntereated  In  tbe  im>tete  of  a  will  to  appoar  wltlite  flvo 
jmn  after  the  protMite  to  oonteet  the  Talidity  of  tlio  nHI,  ono  who, 
after  tlie  deatb  of  the  testator,  levied  npon  and  sold  the  intereat  of 
one  of  hfa  hefra  In  real  prop^ty,  belonglna  to  him  at  the  tlmo  of 
his  death.  Is  entltied,  aa  a  party  interested,  to  contest  soeh 
bate:  Wataoo  ▼.  Alderson.  146  Mo.  888,  60  Am.  8t  Bep.  Ofii 


OASES 
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Tbzabkaha  v.  Lbacb. 

MUKIOIPAI*  CORPORATION&-yAaATINO  BTRBBTR^ 
The  mimlripn']  anthorltles  of  a  city  or  town  have  no  inlieraBt  powv 
to  Tftcste  a  street  therelii  or  any  iMurt  tlierectf  . 

MUNICIPAL  CORPOBATIONS-VACATINO  8TBBBT8— IM- 
XUNOnON.— The  yacating  of  a  street  by  the  monlc^MU  anthorttkt 
of  a  city  or  town  may  be  enjoined  by  an  adjacent  lotowner  whoee 
property  would  thereby  be  depreciated  in  Taliie.  notwithslaiidlaff 
that  It  would  affect  many  others  in  the  same  manner. 

Dodge  ft  Johnson,  for  the  appeUanta. 

J.  D.  Cook,  for  the  appellee. 

^  BATTLE,  J.    The  city  of  Texarkana  is  divided  hj  the 

St.  Louis,  Iron  Mountain  &  Southern  Bailway  into  two  parts. 
A  part  of  the  city  lying  south  of  the  railway  is  known  as  ^Col- 
lege Hill  Addition/'  This  addition  and  the  business  part  of  the 
city,  which  lies  north  of  the  railway,  is  connected  by  a  street 
which  is  known  as  the  College  Hill  street.  It  leads  from  Broad 
street  on  the  north  across  many  tracks  of  railroad  in  the  St 
Louis,  Iron  Mountain  &  Southern  Bailway  yards  to  Dudley 
street  on  the  south.  South  of  the  railway,  and  abutting  on  Col- 
lege Hill  street,  Mrs.  Nancy  Leach  owns  four  town  lots.  The^ 
lots  are  improved,  and  one  or  more  of  them  constitute  her 
homestead.  To  obviate  the  necessity  of  crossing  so  many  rail- 
way tracks,  and  to  protect  life  and  property,  the  city  council  of 
Texarkana,  in  consideration  that  the  railway  company  would 
oj  oil  a  new  street  on  a  certain  route,  and  across  thid  railway  at  a 
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designated  point,  where  the  tracks  were  less  nnmerons  than  they 
are  at  the  crossing  of  the  College  Hill  street,  passed  an  ordinance 
hy  which  it  declared  vacated  the  said  crossing  of  the  College  Hill 
street,  and  aathorized  the  railway  company  to  dose  ^*  the 
same.  In  parsnance  of  this  ordinance,  the  railway  company 
was  proceeding  to  open  said  new  street  and  to  dose  np  said 
crossing,  when  Mrs.  Leach,  to  prevent  it,  institnted  an  acticni 
in  the  Miller  circuit  court  against  the  city  and  railway  com- 
pany,  and  sued  out  an  order  therein  prohihiting  and  restraining 
them  from  so  doing.  At  the  hearing  it  dearly  appeared  that 
the  effect  of  dosing  and  vacating  the  eame  wonld  depredftte  the 
value  of  said  town  lots  of  Mrs.  Leach  from  twenty-five  to  fifty 
per  cent,  as  well  as  the  value  of  the  town  lots  of  many  other  per- 
sons in  the  same  vidnity;  and  the  court  m^de  the  order  per- 
petual, and  the  defendants  appealed. 

Texarkana  being  a  dty  of  tiie  second  dao,  the  ordinance  of 
its  dty  coundl  is  void.  The  munidpal  authorities  of  a  dtj 
or  town  cannot  vacate  a  street  or  any  part  of  it  without  the  au- 
thority of  the  legislature.  This  power  does  not  inhers  in  a 
munidpality:  Hoboken  Land  etc.  Co.  v.  Hoboken,  86  N.  J.  L. 
540;  Polack  v.  San  Francisco  Orphan  Asyl^im,  48  Cal.  490;  8 
Dillon  on  Munidpal  Corporations,  4th  ed.,  sec.  666,  and  notes, 
^e  statutes  of  this  state  authorize  munidpal  corporations  to 
lay  off,  open,  widen,  straighten,  establish,  and  improve  streets^ 
and  keep  them  in  repair,  but  they  do  not  expresdy,  impliedly, 
nt  inddentally  confer  upon  dties  of  the  second  class  w  incor« 
porated  towns  authority  to  vacate  streets:  Sandd  and  Hill's 
Digest,  sees.  5151,  5208. 

The  vacating  and  dosing  of  the  College  Hill  street  crossing 
of  the  railway  would  be  a  public  nuisance,  and  an  injury  to  Mrs. 
Leach  specially,  notwithstanding  it  would  affect  many  others  in 
the  same  mannier,  and  her  right  to  an  injunction  to  prevent 
it  is  unquestionable:  Draper  v.  Mackey,  35  Ark.  497;  Wesson  v. 
Washburn  Iron  Co.,  13  Allen,  95,  90  Am.  Dec.  181;  Snell  v. 
Buredi,  123  BL  151;  Coming  v.  Lowerre,  6  Johns.  Ch.  489; 
Keystone  Bridge  Co.  v.  Summers,  13  W.  Va.  476;  Pettibone  v. 
Hamflton,  40  Wis.  402;  Frauds  v.  Schoellkopf,  53  N.  T.  152; 
Hamilton  v.  Whitridge,  11  Md.  128,  69  Am.  Dec.  184;  Norcross 
V.  Thoms,  61  Me.  603,  81  Am.  Dec.  688,  Milhau  v.  Sharp,  27  N, 
Y.  611,  84  Am.  Dec.  814,  321;  Brown  v.  Watson,  47  Me.  161, 
74  Ant  Dec.  482;  2  Wood  on  Nuisances,  3d  ed.,  sees.  663,  669, 
670,  672,  674,  676-680. 
Let  the  decree  of  the  Miller  circuit  court  be  affirmed. 
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MITNICIPAL  CORPORATIONS  OANNOT  YAOATB  STRBBTS 
without  the  consent  of  the  l^slstnre:  Note  to  Heinrlch  t.  St.  Louis» 
46  Am.  St  Rep.  494.  In  this  note,  pages  488-496,  the  general  sub- 
ject of  vacating  streets  Is  discussed  and  the  cases  collected:  Ses^ 
alao^  Ghlcago  t.  Bniclcj,  108  m.  106,  48  Am.  8t  B^t.  142^  and  nota. 


Gaob  V.  Hartbt. 

[«  ARKAMUi^  eS.] 

INTOXIOATINO  LIQUORS— OIYII^  lilABILCTT  OF 
8ALOON-KBBPBR.— If  money  Is  taken  from  a  person  Xxf  a  third 
psrty,  while  the  former  Is  intoxicated  and  incapacitated  on  liquor 
sold  him  In  a  saloon,  the  saloon-keeper  is  not  liable  for  the  loss, 
under  a  statute  requiring  him  to  giye  a  bond  conditioned  to  pay  all 
damages  that  may  be  occasioned  by  reason  of  liquor  sold  at  his 
saloon.  The  liquor  thus  sold  is  not  the  proximate  cause  of  the  loas» 
as  that  is  due  to  the  interyening  wrongful  act  of  a  third  person. 

Graves  &  Martin  and  M.  M.  Cohn,  for  the  sppellanta. 

Wood  ft  Henderson,  for  the  appellees. 

~  BATTLE,  J.  The  question  in  this  case  is,  Can  one  wlio 
becomes  intoxicated  upon  liquor  sold  to  him  in  a  saloon  or  drank- 
shop  by  the  keeper  thereof  or  his  agents,  and  thereby  incapaoi* 
tated  to  hold  and  take  care  of  his  money,  and  who,  while  in 
that  condition,  loses  it  by  having  it  forcibly  or  without  hie 
knowledge  or  consent  taken  from  his  pockets  by  some  person, 
maintain  an  action  against  the  keeper  and  the  sureties  on  hia 
bond  to  recover  the  money  so  taken? 

This  question  arises  under  section  4870  of  Sandel  and  Hill's 
Digest,  which  provides:  ^ach  applicant  for  a  dramshop  or 
drinking  saloon  license  •  •  •  .  shall  enter  into  bond  to  the  state 
of  Arkansas,  in  the  penal  sum  of  two  thousand  dollars^  condi- 
tioned that  such  applicant  will  pay  all  damages  ^^  that  may  be 
occasioned  by  reason  of  liquor  sold  at  his  house  of  business, 
•  •  •  «  which  bond  shall  have  two  good  securities  thereo,  to  bo 
approved  of  by  the  oourt'^;  and  under  section  487*8  which  reads 
as  follows:  ''Any  person  aggrieved  by  the  keeping  of  said  dram* 
shop  or  drinking  saloon  .  •  •  •  may  hare  an  action  on  said  bond 
against  the  principal  and  securities  for  the  recovery  thereof.'^ 

The  answer  to  the  question  obviously  depends  upon  the 
meaning  of  the  words,  '^conditioned  that  such  applicaat  will 
pay  all  damage  that  may  be  occasioned  by  reason  of  liquor  sold 
at  his  house  of  business,^'  which  are  used  in  section  4870.    They; 
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ihonld  be  construed  according  to  the  general  role  fixing  the 
limit  of  the  liability  of  parties  for  the  conseqnencea  of  their  acta 
in  other  cases^  aa  thej  in  no  way  indicate  an  intent  to  make  the 
liability  of  the  saloon-keeper  an  exception  to  sneh  rule.  Ac» 
cording  to  their  legal  effect^  they  bind  him  to  pay  all  damages 
that  may  be  the  natural  and  proximate  result  of  the  use  or  con* 
sumption  of  liquor  sold  by  him  or  his  agents  at  his  place  of  busi- 
ness. Further  than  this  the  law  doea  not  extend  the  liability 
on  his  bond  on  acconnt  of  the  sale  of  liqnor.  As  said  by  Lord 
Bacon:  '?t  were  infinite  for  the  law  to  consider  the  cause  of 
causes,  and  their  impulsion  one  of  another;  therefore  it  con- 
tenteth  itself  with  the  immediate  cause,  and  judgeth  of  acts  by 
that,  without  looking  to  any  further  degree^':  Bacon'a  Maxinn^ 
reg.  1;  Broom's  Legal  Maxims^  165. 

The  material  inquiry  in  this  case  is,  therefore,  whether  the 
use  or  consumption  of  the  liquor  sold  by  the  keeper  or  his 
agents  at  his  place  of  business  was  the  proximate  cause  of  the 
loss  of  the  money  mentioned  in  the  question  propounded. 

Li  determining  whether  an  act  of  a  defendant'  is  the  proxi- 
mate cause  of  an  injury,  the  rule  is  that  the  injury  must  be  the 
natural  and  probable  consiequence  of  the  act — such  a  conse- 
quence, under  the  surrounding  circumstances  of  the  case,  as 
might  and  ought  to  hare  been  foreseen  by  the  defendant  as 
likely  to  flow  from  his  act;  the  act  must,  in  a  natural  and  con- 
tinuoua  sequence,  unbroken  by  any  new  cause,  operate  as  an 
efl&dent  cause  of  the  injury.    If  a  third  person  interyenes  be- 
tween the  act  of  the  defendant  and  the  injury,  and  does  a  cul- 
pable act,  for  which  he  is  l^ally  responsible,  which  produces 
^  the  injury,  and  without  it  the  injury  would  not  have  oo- 
eurred,  and  the  act  of  the  defendant  furnished  merely  an  oo* 
casion  for  the  injury,  but  not  an  efficient  cause,  the  defendant 
would  not  be  liable.    For  no  one  is  responsible  for  the  inde- 
pendent wrong  of  a  responsible  person  to  whom  he  sustains  no 
relation  which  makes  him  liable  for  his  wrong  independent  of 
an  actual  participation  therein  or  connection  therewith,  as,  for 
instance,  the  master  for  the  acts  of  the  servant  in  the  scope, 
course,  or  range  of  his  employment. 

Mr.  Wharton  states  the  doctrine  in  question  and  answer  as 
follows:  '^Supposing  that,  if  it  had  not  been  for  the  interven- 
tion of  a  responsible  third  party,  the  defendants  negligence 
would  have  produced  no  damage  to  the  plaintiff,  is  the  defend* 
ant  liable  to  the  plaintiff?  This  question  must  be  answered  in 
tlie  negative;  for  the  general  reason  that  causal  connection  be* 
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tween  negligencie  and  damage  is  broken  by  the  interpoflition  <d 
independent  responsible  human  action.  I  am  neg^gent  on  a 
particular  snbject  matter  as  to  which  I  am  not  contractually 
bound.  Another  person,  moving  independently,  comes  in^  and 
either  negligently  or  maliciously  so  acts  as  to  make  my  negli- 
gence injurious  to  a  third  person.  If  so,  the  person  so  inter* 
rening  acts  as  a  nonconductor,  and  insulates  my  negligence,  so 
that  I  cannot  be  sued  for  the  mischief  which  the  person  so  in- 
tervening directly  produces.  He  is  liable  to  the  person  in- 
jured'': Wharton  on  Negligence,  sec.  134  et  seq. 

We  will  give  a  few  illustrations  of  the  rule  stated,  b^inninjf 
with  Alexander  v.  New  Castle,  115  Ind.  51,  in  which  a  town  was 
sued  for  injuries  alleged  to  have  been  caused  by  a  pit  or  exca- 
vation in  a  srtreet,  which  the  town  wrongfully  and  negligently 
suffered  and  permitted  to  remain  open  and  unindosed. .  The 
plaintiff  was  a  special  constable,  and  was  thrown  into  the  pit  by 
a  prisoner  he  had  under  arrest,  as  they  were  passing  and  oppo- 
site the  pit,  and  was  injured;  the  prisoner  escaping.  It  was 
insisted  that,  as  the  pit  or  excavation,  so  wrongfiUly  and  negli- 
gently permitted  to  remain  open  and  uninclosed,  afforded  the 
prisoner  the  opportunity  of  throwing  the  plaintiff  into  it,  as  a 
means  of  escape,  it  was,  in  legal  contemplation,  the  proximate 
cause  of  the  injuries  which  the  plaintiff  received.  But  the 
court  held  that  the  prisoner  was  ^  clearly  an  intervening  as 
well  as  an  independent  human  agency  in  the  infliction  of  the 
injuries  of  which  the  plaintiff  complained,  and  that  the  town 
was  not  liable.  In  that  case  the  pit  afforded  the  opportunity 
to  inflict  the  injury,  but  was  not  an  efSciient  cause  of  it. 

In  Vicars  v.  WUcocks,  8  East,  1,  the  plaintiff  sued  the  de- 
fendant for  slander,  which  was  uttered  in  a  conversation  with 
persons  who  were  not  his  employers,  but  was  communicated  to 
his  master,  and  attempted  to  hold  him  liable  for  the  damage 
he  suffered  by  reason  of  his  master  discharging  him,  in  conse- 
quence of  the  slander,  before  the  expiration  of  his  term  of 
service.  And  Lord  Ellenborough  said  that  the  special  damage 
must  be  the  legal  and  natural  consequence  of  the  words  spoken, 
otherwise  it  did  not  sustain  the  declaration;  and  here  it  was  an 
illegal  consequence,  a  mere  wrongful  act  of  the  master  for 
which  the  defendant  was  no  more  answerable  than  if,  in  conse- 
quence of  the  words,  other  persons  had  afterward  assembled  and 
seized  the  plaintiff,  and  thrown  him  into  a  horse  pond  by  way 
of  punishment  for  his  supposed  transgression.  And  his  lord- 
ship asked  whether  any  case  could  be  mentioned  of  an  action  of 
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thiE  aort  mifltained  by  proof  only  of  an  injury  nutained  by  the 
tortionB  act  of  a  third  person:  OafE  t.  Newark  etc.  By.  Co.,  35 
N.  J.  L.  31,  10  Am.  Sep.  206. 

In  Shugart  t.  Egan,  83  HL  56,  25  Am.  Bep.  359,  the  plain- 
tifPs  husband,  while  in  a  state  of  intoxication  caused  by  liquors 
obtained  by  bim  from  the  defendant,  insulted  or  menaced  one 
McGraw,  who  thereupon  stabbed  him,  inflicting  a  wound 
whereof  he  died  shortly  afterward.  The  court  held  that  the 
plaintiff  was  not  entitled  to  recover  under  a  statute  which  gave 
a  wife  'Vho  shall  be  injured  in  person,  property,  or  means  of 
support"  in  consequence  of  the  intoxication  of  any  person  ^a 
right  of  action  against  the  person  who  caused  the  intoxication, 
and  made  such  person  liable  for  all  damages  sustained  and  for 
exemplary  damages.'^  Mr.  Justice  Scholfield,  for  the  court, 
said:  ^t  has  also  been  held  that  the  intervention  of  the  inde- 
pendent act  of  a  third  person  between  the  wrong  complained 
of  and  the  injury  sustained,  which  was  the  direct  or  immediate 
cause  of  the  injury,  breaks  the  causal  connection;  and,  conse- 
quently, there  can,  in  such  case,  be  no  recovery  except  as  against 
&e  person  ^^  whose  immediate  agency  produced  the  injury. 
.  .  • .  Here,  the  death  not  resulting  from  intoxication  or  from 
any  disease  induced  or  aggravated  by  the  use  of  liquor,  but 
solely  from  the  direct  and  willful  act  of  McGraw,  we  have  a  case 
dearly  within  this  principle.'' 

In  the  case  before  us,  the  intervening  act  produced  the  injury 
complained  of,  and  was  the  wrongful  act  of  a  third  person  for 
whidi  he  was  legally  responsible.  The  sale  and  consumption 
of  the  liquor  may  hare  furnished  the  opportunity  or  occasion 
for  the  wrongful  act  of  the  third  person,  but  was  not  the  proxi- 
mate cause  of  the  injury.  Hence  the  saloon-keeper,  who  sold 
the  liquor  which  produced  the  intoxication,  and  the  sureties  on 
his  bond,  are  not  liable  for  damages:  Cuff  v.  Newark  etc.  Ry. 
Co.,  35  N.  J.  L.  17,  10  Am.  Rep.  205. 

The  judgment  of  the  circuit  court  is  reversed  as  to  GeorgB 
Sargianovich,  the  keeper  of  the  saloon,  and  J.  Kempner  and  D. 
Beffa,  the  sureties  on  his  bond,  and  is  afiirm^d  as  to  Vincent 
Gage. 


INTOXICATINO  LIQUORS  —  CIVIL  LIABILITY  OF  THB 
fiBLLE^— Under  a  statute  giving  wives  or  other  persons  a  right  of 
sctlon,  for  Injury  by  reason  of  the  Intoxication  of  any  person, 
against  the  seller  of  liquors,  the  Intoxicated  person  himself  has  no 
ristht  of  action  against  the  seller  for  money  stolen  from  him  when 
drank:  Brooks  v.  Co<ric,  44  Mich.  617,  88  Am.  Bep.  282;  nor  can  a 
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wife  recover  damages  from  the  seller  of  llqn<Nr  to  her  husband,  who 
becomes  Intoxicated  thereby,  and,  In  consequence  of  abnslTe  lan- 
guage, Is  killed  by  a  third  yar^;  Shugart  t.  Ugan,  8S  UL  66^  25  * 
Kep.  358^  and  note. 
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[M  AaKAMSAS,  I2tl 

USUBY— A8SIGNBB  OF  MOBTGAOB.— One  who  buys  lanA 
expressly  subject  to  an  existing  mortgage,  or  who  undertakes,  as 
part  of  the  consideration  for  the  land,  to  pay  the  debt  secured  by 
such  mortgage^  cannot  defeat  the  foreclosure  of  the  mortgage  by  a 
plea  of  usury. 

USUBY— CONSTBUCTION  OF  STATUTB.— A  person  who 
purchases  land,  and,  in  part  payment  therefor,  undertakes  to  pay 
the  debt  secured  by  an  existing  mortgage  thereon,  cannot  defeat 
a  foreclosure  of  such  mortgage  on  a  plea  of  usury,  undw  a  statute 
coDJTerring  upon  a  purchaser  of  real  estate  the  right  to  set  up  usury 
in  an  existing  mortgage  thereon  in  so  far  as  such  mortgage  Is  In 
conflict  with  his  rights. 

C.  B.  Warner,  for  this  appellants. 

T.  K  Ward,  for  the  appellee. 

^^  BATTLE,  J.  ^*0n  Jtdy  31,  1896,  appellee  filed  his 
complaint  in  this  action  against  appellants,  alleging  that  on 
February  20,  1891,  one  Watts  and  wife  made  a  mortgage  to 
Bleeeker  Luce  to  secure  the  loan  of  sixteen  hundred  dollars, 
made  by  H.  L.  Monroe,  conveying  certain  described  real  estate 
in  the  city  of  Fort  Smith,  and  that  said  Luoe  and  Monroe  in 
1891  assigned  said  debt  and  mortgage  to  appellee;  that  on 
April  5,  1893,  said  Watts  and  wife  sold  their  equity  in  sach 
property  to  said  H.  L.  Monroe,  who,  on  January  12,  1894^  sold 
and  conveyed  said  property  to  one  Vance,  who  assumed  the 
mortgage";  that  afterward,  on  the  12th  of  June,  1894,  Vance 
sold  the  real  estate  to  Edwin  Hiner,  who,  in  part  consideration 
thereof,  undertook  and  agreed  to  pay  the  debt  secured  by  the 
mortgagee  made  by  Watts  and  wife,  and  did  at  the  time  pay  all 
the  overdue  interest,  and  two  hxmdred  and  fifty  dollars  of  the 
principal  of  the  debt,  and  at  his  request  the  property  was  con- 
veyed to  his  wife,  appellant,  Martha  Hiner;  and  alleged  that 
the  principal  of  the  debt  and  two  years'  interest  thereon  were 
du>e  and  nnpaid,  and  that  Hiner  and  wife  refused  to  pay  the 
same;  and  asked  for  a  foreclosure  of  the  mortgage. 

Hiner  failed  to  answer,  but  his  wife  did,  alleging  as  her  onlv 
defense  that  the  debt  and  mortgage  were  void  for  usury,  ^^^ 
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and  that,  it  Talid  at  any  time,  they  had  been  tttiafted  and  di»- 
chaiged. 

The  facta,  aa  ahown  by  the  evidence,  were  aa  followa:    On 
the  twentieth  day  of  Febniaiy,  1891,  M.  G.  Watta  and  hia  wife 
eoBYeyed  certain  real  estate  to  Bleecker  Luce  in  tnist  to  secure 
a  loan  of  sixteen  hnndred  dollars  made  to  him  by  EEarry  L. 
Monroe,  which  was  evidenced  by  a  bond  therefor,  with  ten  cou- 
pons for  interest  attached.    In  February,  1891,  Luce  and  Mon- 
roe, for  a  Yalnable  consideration,  transferred   the  bond   and 
coupons  and  the  deed  of  trust  or  mortgage  to  appellee,  B.  W. 
Whitlow.    On  the  twelfth  day  of  January,  1894^  Monroe  3old 
and  conveyed  the  real  estate  to  one  M.  D.  Vance,  who,  as  part 
consideration  therefor,  agreed  and  undertook  to  pay  off  and 
discharge  the  deed  of  trust  or  mortgage  executed  by  Watts  and 
wife.    Afterward,  on  the  12th  of  June,  1894,  Vance  sold  the 
property  to  Edwin  Hiner,  who  caused  the  same  to  be  conveyed 
to  his  wife,  Martha  L.  Hiner,  subject  to  the  mori^gage  thereon, 
which  was  executed  by  Watts  and  wife.    The  property  sold 
was  worth  about  two  thousand  dollars,  and  the  consideration 
received  by  Vance  was  property  worth  about  one  hundbred  and 
sixty  dollars,  the  difference  between  the  value  of  that  received 
and  conveyed  being  about  the  sum  due  on  the  mortgage  debt. 
Evidence  was  adduced  at  the  hearing  tending  to  prove  that 
Hinder,  in  part  consideration  for  the  property  conveyed  to  his 
wife,  agreed  with  Vance  to  pay  off  and  discharge  the  mortgage; 
and  evidence  was  also  adduced  tending  to  prove  that  he  did  not 
enter  into  such  agreement,  but  purchased  subject  to  the  mort- 
gage.   The  amount  due  and  unpaid  on  the  debt  at  the  time  of 
the  hearing  was  sixteen  hundred  and  forty-two  dollars  and 
ninety-five  cents. 

The  court  rendered  a  decree  in  favor  of  Whitlow,  foreclos- 
ing the  mortgage,  and  a  judgment  against  Hiner  and  hia  wife 
for  costs,  and  they  appealed. 

According  to  any  view  that  can  be  taken  of  the  terms  of  the 
contract  between  M.  D.  Vance  and  Edwin  Hiner  or  Mrs.  Hiner, 
the  last  two  persons  named  will  not  be  allowed  to  set  up  usury 
to  defeat  the  foreclosure  of  the  mortgage  sued  on,  or  the  col- 
lection of  the  debt  secured  thereby,  unless  authorized  to  do  so 
by  a  statute.  If  they  purchased  the  land  expressly  subject  to 
the  mortgage,  the  land  was  as  effectually  charged  with  the  en- 
cnmbrance  of  the  mortgage  debt  as  it  would  have  been  had 
they  expressly  assumed  the  payment  of  the  debt,  or  had  exe- 
cuted ^^*  a  mortgage  to  secure  it.    The  land  became,  by  the 
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temit  of  the  contract,  the  primary  fund  for  the  discharge  of 
the  debt.  The  theory  is,  that  the  amonnt  of  the  mortgage  was 
deducted  from  the  purchase  money,  and  it  would  be  inequitable 
to  allow  them  to  take  advantage  of  the  invalidity  of  the  mort- 
gage, when  the  vendor  had  virtually  furnished  them  with  the 
means  of  discharging  it  Their  position,  in  principle,  is  in  no 
respect  different  from  what  it  would  have  been  had  their  ven- 
dor counted  out  in  cash  the  sum  specified  in  the  mortgage,  and 
placed  it  in  their  hands  as  hia  messengers,  with  directions  to 
pay  it  to  the  mortgagee  in  discharge  of  the  mortgage.  They 
cannot  any  more  defeat  the  appropriation  intended  to  be  made 
by  this  plea  of  usury  in  one  case  than  they  can  in  the  other,  and 
they  cannot  in  either:  Morris  v.  Floyd,  5  Barb.  130,  134^  135; 
Freeman  v.  Auld,  44  N.  Y.  60;  Lee  v.  Stiger,  30  N.  J.  Eq.  CIO; 
Finnell  v.  Boyd,  33  N.  J.  Eq.  190;  Hardin  v.  Hyde^  40  Barb. 
435;  1  Jones  on  Mortgages,  5th  ed.,  sees.  735,  736. 

If  Hiner  and  wife  undertook,  as  a  part  of  their  contract  with 
Vance,  to  pay  off  the  indebtedness  secured  by  the  mortgagi^ 
they  will  not  be  allowed  to  defeat  the  enforcement  of  the  mort- 
gage by  a  plea  of  usury,  unless  allowed  to  do  so  by  a  statute. 
Their  contract  was  not  usurious.  A  part  of  the  purchase 
moniey  to  be  paid  for  the  land  was  the  amount  due  on  the  mort- 
gage debt.  As  in  the  former  case,  they  purchased  only  the 
equity  of  redemption,  and  to  allow  them  to  defeat  the  mortgage 
would  enable  them  to  acquire  the  land  for  a  sum  considerably 
less  than  they  agreed  to  pay.  They  stand  in  no  better  position 
than  they  would  had  they  purchased  subject  to  the  mortgage: 
Stiger  V.  Bent,  111  HI.  328;  Log  Cabin  etc. Assn.  v.  Gross,  71 
Md.  456;  Bridge  v.  Hubbard,  15  Mass.  103,  8  Am.  Dec.  86; 
Pickett  V.  Merchants'  Nat.  Bank  of  Memphis,  82  Ark.  346,  and 
eases  cited  above. 

Can  they,  Hiner  and  wife,  defeat  the  mortgage  by  setting  up 
and  maintaining  a  plea  of  usury,  under  the  act  entitled,  ''An 
act  to  give  effect  to  the  constitutional  provisions  against  usury,'' 
approved  March  3, 1887?    That  act  provides  as  follows: 

'^Section  1.  That  every  hen  created  or  arising  by  mortgage, 
deed  of  trust,  or  otherwise,  on  real  or  personal  property,  to  se- 
cure the  payment  of  a  contract  for  a  greater  rate  of  interest 
^^^  than  ten  per  centum  per  annum,  either  directly  or  indi- 
rectly, and  every  conveyance  made  in  furtherance  of  any  anch 
lien  is  void,  and  every  such  lien  or  conveyance  may  be  can- 
celed and  annulled  at  the  suit  of  the  maker  of  such  uauri- 
ous  contract,  or  his  vendees,  assigns^  or  creditors.    The  maker 
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cf  a  usnrious  contract  may,  by  suit  in  equity  against  all  par* 
ties  aaseiting  rights  under  the  same,  have  such  contract,  and 
any  mortgage,  pledge,  or  other  lien,  or  conyeyance  executed 
to  secure  the  performance  of  the  same,  anniUled  and  can- 
celedy  and  any  property,  real  or  personal,  embraced  within 
the  terms  of  said  lien  or  conyeyance,  deliyered  up  if  in  poe- 
aession  of  any  of  the  defendants  in  the  action,  and,  if  the 
aame  be  in  the  possession  of  the  plaintiff,  proyision  shall  be 
made  in  the  decree  in  the  case,  remoying  the  doud  of  such 
usurious  lien,  and  conyeyance  made  in  furtherance  thereof, 
from  the  title  to  such  property.  And  any  person  who  may  haye 
acquired  the  title  to,  or  any  interest  in,  or  lien  upon,  such 
property  by  purchase  from  the  makers  of  such  usurious  con- 
tract, or  by  assignment  or  by  sale  under  judicial  process^  mort- 
gage, or  otherwise,  either  before  or  after  the  making  of  the 
usurious  contract,  may  bring  his  suit  in  equity  against  the  par- 
ties to  such  usurious  contract  and  anyone  claiming  title  to  such 
firtapertj  by  yirtue  of  such  usurious  contract,  or  may  interyene 
in  any  suit  brought  to  enforce  such  lien,  or  to  obtain  posses- 
sion of  such  property  under  any  title  growing  out  of  such  usu- 
rious contract,  and  shall  by  proper  decree  haye  such  mortgage, 
pledge,  or  othier  lien,  or  conyeyance  made  in  furtherance  there- 
of, canceled  and  annulled  in  so  far  as  the  same  is  in  conflict 
with  the  rights  of  the  plaintiff  in  the  action. 

^^ec.  2.  That  any  creditor  whose  debtor  has  giyen  a  lien  by 
mortgage,  pledge,  or  otherwise,  on  real  or  personal  property, 
subject  to  execution  to  secure  the  payment  of  a  usurious  con- 
tract, may  bring  his  suit  in  equity  against  the  parties  to  such 
usurious  contract,  and  recover  judgment  for  his  debt  against 
the  debtor,  and  a  decree  canceling  and  annulling  such  usurioua 
lien,  and  directing  the  sale  of  the  property  to  satisfy  the  plain- 
tiff's judgment  and  costs,  and  any  surplus  that  may  remain 
after  satisfying  the  plaintiff's  judgment  shall  be  paid  to  the 
debtor.* 

Only  four  classes  of  persons  are  allowed  by  this  act  to  insti- 
tute ^'^  an  action  to  set  aside  a  mortgage  or  deed  of  trust  on 
account  of  usury,  and  they  are  the  maker,  his  vendees,  assigns, 
or  creditors.  The  vendees  and  assigns  can  do  so  only  in  so 
far  as  it  may  be  necessary  to  protect  their  rights  in  the  prop- 
ertjt  encumbered.  The  language  of  the  act  is:  ^And  any  per- 
son who  may  have  acquii^d  the  title,  or  an  interest  in,  or  lien 
upon,  such  property  by  purchase  from  the  makers  of  such  usu- 
rious contract,  or  by  assignment  or  by  sale  under  judicial  pro* 
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Gees,  mortgage,  or  otherwise^  may  institute  salt  in  eqriitj,  •  •  • . 
and  shall  by  proper  decree  have  such  mortgage,  pledge,  or  otiier 
lien  or  conveyance  made  in  fartherance  thereof,  canceled  and 
annulled  in  so  far  as  the  same  is  in  conflict  with  the  rights  of 
the  plaintiff  in  the  action.*'  The  creditor  can  do  so  only  when 
he  recoTers  a  judgment  against  the  maker.  So  Hiner  and  wife 
cannot  defeat  the  mortgage  in  this  case  on  aioconnt  of  nsnry, 
because  they  acquired  only  the  right  to  redieem  the  property 
mortgaged — ^that  is^  that  part  of  the  estate  or  interest  in  the 
property  not  covered  by  the  mortgage;  and  for  the  further  rea- 
son that  the  mortgage  is  in  no  wise  in  conflict  with  tiieir  rights. 
The  decree  of  the  circuit  court  is,  therefore,  affirmed,  ucept 
so  much  thereof  as  is  a  judgment  against  Edwin  Hiner  for 
costs;  to  that  extent  it  is  reversed* 

Bumiy  C.  J^  absent. 


^ 


USURY.— A  purcbaser  of  real  estate  subject  to  a  uaorlous  mort* 
gage  cannot  set  up  the  usury  against  m  blU  for  foredoaure:  Ste- 
phens V.  Mulr,  8  Ind.  852,  65  Am,  Dec.  764;  Stein  v.  Indlanap<^Ll8  Kdg. 
etc.  Co.,  18  Ind.  237,  81  Am.  Dec  853;  and  this  la  true  whether  there 
is  an  express  promise  on  the  part  of  the  purchaser  to  pay  the  en- 
cumbrance or  not:  Note  to  Stein  v.  Indianapolis  Bldg.  etc  Go.,Sl  Am. 
Dec.  858.  On  the  general  subject  of  usury,  see  the  monographie 
notes  to  Davis  v.  Oarrp  66  Am.  Dec.  891-400;  Sylvester  v.  Bwaa.  81 
Am.  Dec  78d-78& 


BUSSBLL   V.   StATB. 

BIGAlfT— DBFBNSB,^The  fact  that  a  person  honestly  be- 
lieves that  he  has  been  divorced  from  his  first  wife  before  marrying 
again  is  no  defense  to  a  prosecution  for  bigamy,  but  evidence  of  such 
fact  la  admissible  in  mitigation  of  punlahment. 

Prosecution  and  conviction  of  bigamy.  Defendant  appealed. 
The  evidence  tended  to  show  thai;,  when  the  appellant  married 
the  second  time,  his  first  wife  was  living,  and  that  he  had  not 
been  divorced  from  her.  He  sought  to  diow  on  the  trial  that, 
at  the  time  of  his  second  marriage,  he  honeaUj  believed  that  he 
had  been  divorced.  The  appellant  offered  in  evidence  a  certifi- 
cate of  the  derk  of  the  circuit  court  of  the  county  of  Nevada, 
«tate  of  Arkansas,  to  the  effect  that  the  appellant  had  been 
divorced  from  his  first  wife.  He  also  offered  to  prove  that  he 
had  paid  one  Booth  for  procuring  him  such  divorce,  and  that 
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by  fraud  he  had  been  induced  to  believe  at  the  time  of  hia 
g^eoond  marriage  that  each  divorce  had  been  procured.  Tha 
trial  court  refused  to  allow  such  evidence  to  be  admitted* 

J.  E.  Cook  and  L.  A.  Byrne,  for  the  appellant. 

J.  Davis,  attorney  general,  and  C.  Jacabson,  for  the  a(ppellee» 

>»  HUGHES,  J.  Section  1480  of  Sandel  and  HiU's  Di- 
gest provides:  '^very  person  having  a  wife  or  husband  livings 
who  shall  marry  any  other  person,  whether  married  or  single^ 
except  in  the  cases  specified  in  the  next  section,  shall  be  ad- 
judged guilty  of  bigamy/' 

'^ec.  1481.  The  last  preceding  section  shall  not  extend  to 
the  following  persons  or  cases:  *®®  1,  To  any  person,  by  rea- 
son of  any  former  marriage,  whose  wife  or  husband  by  such 
marriage  shall  have  been  absent  for  five  successive  years,  with- 
out being  known  to  such  person  within  that  time  to  be  living; 
2.  To  any  person  whose  wife  or  husband  has  been  absent  from 
this  United  States  for  the  space  of  five  years;  8.  To  any  person 
whose  former  marriage  has  been  dissolved  by  a  coiirt  of 
eompetent  authority;  4.  To  any  person  whose  former  mar- 
riage has  been  pronounced  void  by  the  decree  or  sentence  of  a 
ccmt  of  competent  authority,  on  the  ground  of  the  nullity  of 
the  marriage  contract;  5.  To  any  person  by  reason  of  any  for- 
mer marriage  contract  by  sach  person,  within  the  age  of  legal 
consent,  and  which  has  been  annulled  by  a  decree  of  a  court  of 
competent  authority.'* 

Section  1482  provides:  ^  any  unmarried  person  shall 
knowingly  marry  the  husband  or  wife  of  another,  in  any  case 
in  which  said  husband  or  wife  would  be  punished  according  to 
the  forgoing  provisions,  such  person,  on  conviction,  shall  be 
sabject  to  the  mme  punishmenit  is  is  prescribed  in  cases  of 
higamy.'' 

We  find  that  the  rulings  of  the  court  were  correct  in  refus- 
ing to  allow  proof  that  the  defendant  believed  he  had  been  di- 
vorced from  his  first  wife  at  the  time  of  his  second  marriage,  as 
this  was  no  defense.  The  cases  cited  by  the  attorney  general 
in  his  brief  sustain  the  ruling  of  the  court  upon  this  question. 
I^ese  cases  are  to  the  effect  that  'Hhe  material  facts  of  the 
crime  of  bigamy  ai^  the  first  and  second  marriages,  and  the 
fact  that  the  fiiat  consort  was  alive  and  undivoroed  at  the  date 
of  the  void  marriage.  From  such  facts  a  bigamous  intent  may 
he  inferred*';  Underbill  on  Evidence,  sea  898.    That  defend- 
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ant  had  been  told  and  believed  that  his  first  marriage  was  void, 
and  acted  on  such  belief,  u  no  defense  to  a  prosecution  for  big- 
amy: State  T.  Sherwood,  68  Yt  414.  An  honest  and  reason- 
able belief  in  the  death  of  a  former  wife  ia  no  defense  to  a 
prosecution  for  bigamy:  Commonwealth  t.  Hayden,  163  Haas. 
453,  47  Am.  St.  Bep.  468.  It  ia  the  marrying  by  a  person  who 
has  a  husband  or  wife  living  that  constitutes  the  offense  under 
our  ^^^  statute,  and  the  offense  is  complete  under  the  second 
marriage:  Scoggins  y.  State,  32  Ark.  205.  Adyioe  of  counsel 
that  there  is  no  impediment  to  the  second  marriage  is  no  de- 
fense to  a  prosecution  for  bigamy:  People  t.  Weed,  29  Hun, 
628;  State  t.  Hughes,  58  Iowa,  165.  To  support  an  indlctr 
ment  for  bigamy,  it  is  sufficient  to  prove  that  defendant,  being 
at  the  time  lawfully  married  to  one  person,  has  married  another: 
Commonwealth  v.  Mash,  7  Met.  472. 

In  State  v.  Armington,  25  Minn.  29,  the  facts,  briefly  stated, 
wiere  as  follows:  Armington  was  indicted  in  Minnesota  for  big* 
amy.  He  offered  in  evidence  a  certified  copy  of  a  decree  of 
divorce  between  him  and  his  first  wife.  This  divorce  was  ob- 
tained in  Utah.  Counsel  for  the  state  objected  to  its  admis- 
sion, on  the  ground  that  at  the  time  both  parties  were  resi- 
dents of  Minnesota.  The  objection  was  sustained.  Counsel 
for  the  defendant  then  offered  to  show  by  the  paper  and  parol 
testimony  of  defendant  that,  at  the  time  of  the  second  marriage, 
he  had  this  paper  in  his  possession,  and  bislieved  the  decree  to 
be  effectual  to  make  him  a  single  man,  and  believed  himself  to 
be  such,  and  that  he  would  not  have  married  again  had  he  not 
believed  such;  and  he  had  submitted  the  paper  to  a  good  at- 
torney in  this  state,  and  had  been  advised  thai  the  paper  was 
sufficient;  and  had  married,  relying  on  such  advice  and  a  copy 
of  the  decree,  believing  that  he  had  a  right  to.  All  of  this  evi- 
dence was  excluded,  and  on  appeal  to  the  supreme  court  that 
tribunal  said:  'To  disprove  any  criminal  intent,  the  record 
was  also  offered  in  evidence,  coupled  with  an  offer  to  show  that 
the  defendant,  acting  under  the  advice  of  counsel,  believed  in 
the  validity  of  such  alleged  divorce,  and  that  he  contracted  his 

second  marriage  in  this  belief If  the  pretended  decree 

upon  which  he  relied  was  in  fact  illegal  and  void,  because  made 
by  a  court  having  no  jurisdiction,  it  afforded  him  no  protection 
against  the  consequences  of  a 'second  marriage,  whatever  may 
have  been  his  motives  or  his  belief  in  respect  to  the  validity  of 
the  decree." 
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We  think  the  evidence  offered  by  the  defendant  affecting  his 
intention  and  good  faith  in  his  second  marriage  was  competent, 
not  to  show  that  he  was  not  gnilty,  bnt  because  it  might  have 
affected  the  term  of  his  imprisonment.  Bnt  as  defendant 
*^^  was  given  the  lightest  punishment  fixed  by  the  sUtute,  its 
refnsal  is  not  reversible  error. 

Affirmed* 


BIGAMT— BBFENBB.— The  fact  that  the  defendant  had  a 
bona  fide  and  reasonable  belief,  when  contracting  the  second  mar> 
rlage,  that  his  first  wife  was  dead  does  not  entitle  him  to  acquittal: 
Commonwealth  v.  Hayden,  163  Mass.  463,  47  Am.  St.  Bep.  4^  and 
note;  neither  does  a  mistaken  belief  that  his  first  marriage  was  void: 
Medrano  v.  Stat^  82  Tex.  Or.  Bep.  214, 40  Am.  8t  Bept,  7T5»  and  note. 


Davis  v.  Wbbbbb. 

[66  AmkjlMAB,  190.) 

ATTOBNEY  AND  CLIENT— CK)NTBACT  FOB  OONTIN- 
GENT  FEE— CHAMPEBTY.— A  contract  between  an  attorney  and 
cU^it  allowing  the  former  a  contingent  Interest  In  the  subject  matter 
of  litigation  as  compensation  for  his  professional  services  Is  yalld, 
and  not  champertons,  unless  some  unfair  advantage  Is  taken  of  the 
client. 

ATTOBNEY  AND  CLIENT-VALIDITY  OF  AGBEEMENT 
OF  CLIENT  NOT  TO  SETTLE  LITIGATION.— A  provision  In  a 
contract  between  attorney  and  client  preyentlng  the  client  from 
settling  the  controversy  without  the  consent  of  the  attorney.  If  it 
furnishes  an  inducement  for  entering  Into  the  contract,  renders  the 
whole  contract  void. 

ATTOBNEY  AND  CLIENT- INTEBEST  OF  ATTOBNEY  IN 
JUDGMENT. — If  a  suit  has  progressed  to  judgment,  an  attorney 
may  establish  his  Interest  in  such  judgment  resulting  from  his  ser- 
vices, ^and  this  neither  party  to  the  litigation  can  Ignore.  They 
may  settle  if  they  wish,  but  before  there  can  be  any  satisfaction  of 
the  judgment,  the  attorney's  fee  must  be  paid. 

ATTOBNEY  AND  CLIENT— AMOUNT  OF  FEE  UNDEB 
VOID  OONTBACT.— If  a  contract  between  attorney  and  client  is 
void  because  of  a  stipulation  that  the  client  shall  not  settle  or  com- 
promise the  controversy  without  the  attorney's  consent,  the  court 
may  grant  compensation  for  the  attorney's  services  under  the  rule 
of  the  quantum  meruit,  and  may  look  to  such  contract  to  ascertain 
what  the  parties  themselves  think  such  services  are  reasonably 
worth. 

ATTOBNEY  AND  CLIENT— COMPENSATION,  HOW  DB- 
TBBMINED.— The  professional  standing  of  an  attorney,  the  amount 
of  his  professional  business,  and  the  nature  and  importance  of  the 
controversy  in  which  the  services  are  rendered,  must  all  be  con- 
sidered in  fixing  the  value  of  such  services. 

ATTOBNEY  AND  CLIENT— ATTORNEY'S  LIEN.-In  n  suit 
to  declare  and  enforce  an  attorney's  lien  for  a  fee  for  services  ren- 
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dered  in  a  certain  stilt,  on  property  which  Is  recelyed  as  a  result  of 
that  suit,  it  is  error  to  include  in  the  Judgment  a  fee  for  s^rvlcea 
rendered  in  a  different  suit 

Williams  &  Arnold^  for  the  appellant. 

S.  H.  &  A.  Ck>ckrill^  for  the  appellee. 

*«■  WOOD,  J.  This  is  a  suit  by  Webber  against  Davis  to 
recover  the  sum  of  $2^885.50  for  services^  as  an  attorney  at  law, 
under  a  certain  contract,  and  to  declare  and  enforce  a  lien  for 
such  sums  upon  certain  property.  The  contract  is  as  follows: 
'^Whereas,  by  the  judgment  of  the  Miller  county  circuit  court 
in  the  case  of  Mansur  v.  Tebbetts  Implement  Co.,  and  Harga- 
dine-McKittrick  Dry  Goods  Co.  v.  Eobert  Ellis,  in  which  N.  lu 
Davis  was  interpleader,  the  proceeds  of  the  sale  of  the  stock  of 
goods  bought  from  said  Ellis  by  said  Davis  was  adjudged  to  be 
the  property  of  N.  L.  Davis,  and  ordered  to  be  immediately 
turned  over  to  him  by  A.  S.  Blythe,  sheriff,  and  a  similar  ordei 
was  issued  by  the  Hempstead  circuit  court  on  the  other  attach- 
ments against  Ellis,  taken  to  that  county  on  a  change  of  venue; 
and  demand  having  been  made  on  said  sheriff,  and  he  failing 
to  pay  the  same,  it  becomes  necessary  to  proceed  against  him 
on  his  official  bond,  and  the  said  Davis  having  employed  the 
said  T.  E.  Webber  for  that  purpose:  Now,  therefore,  it  is 
agreed  and  understood,  by  and  between  the  said  T.  E.  Webber 
and  the  said  N.  L.  Davis,  that  T.  E.  Webber  is  to  have,  as  fees 
for  his  services  as  attorney  therein,  the  ten  per  cent  per  month 
affixed  by  the  statute  as  penalty  in  such  default,  and  that  N. 
L.  Davis  is  to  make  no  settlement  with  said  sheriff,  or  said 
bondsmen,  or  either  of  them,  without  the  assent  of  the  said  T. 
K  Webber.  In  the  event  a  proposition  of  settlement  or  com- 
promise is  su/bmitted,  either  by  the  said  sheriff  and  his  bonds- 
men, or  by  the  said  T.  E.  Webber  and  N.  L.  Davis,  or  either  of 
them,  the  same  is  not  to  be  accepted  unless  agreed  to  by  both 
T.  E.  Webber  and  N.  L.  Davis^  and  in  such  proposition,  so  mu- 
tually agreed  to,  such  allowance  shall  be  made  for  T.  E.  Web- 
ber^s  attorneys'  fees  as  may  be  agreed  ^®^  upon  by  said  Web- 
ber and  said  N.  L.  Davis,  or  else  said  proposition  shall  be  i^ 
jected.  Witness  our  hands  this  thirtieth  day  of  April,  1894^ 
to  this  agreement,  which  is  separate  and  distinct  from,  and  in 
no  wise  affects  or  impairs,  any  agreement  heretofore  entered 
into  as  to  attorneys'  fees  on  the  interpleas  filed  for  N.  L.  Davis 
in  said  ftftTisft, 

(Signed)    'TT,  L.  DAVIS, 

*^.  B.  WEBBEB.* 
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The  amount  which  the  sheriff  was  ordered  to  pay  Davis  was 
$7414.50.  .The  sheriff  failing  to  pay  said  amount  upon  the 
demand  of  Davis,  Webber  was  employed,  as  indicated  supra, 
to  proceed  against  the  sheriff  and  his  bondsmen  to  collect  the 
money.  Accordingly,  Webber,  as  attorney  for  Dayis,  instituted 
proceedings  against  the  sheriff  and  his  sureties  by  motion  for 
summary  judgment,  and  on  Septemt>er  14,  1894,  obtained  judg« 
ment  against  them  for  $7,034.50,  the  amount  sued  for,  less 
tiie  tares  which  the  sheriff  had  paid.  The  judgment  was  also 
for  interest  at  the  rate  of  six  per  cent  per  annum,  and  ten  per 
cent  per  month  penalty,  on  the  above  amoimt  from  April  23, 
1894,  until  paid.  It  was  proyided  in  the  judgment  that  the 
amount  of  principal,  interest,  and  penalty  should  not  exceed 
$10,000,  the  amount  of  the  sheriff's  bond.  The  principal,  in« 
tercsty  and  penalty  would  have  exceeded  $10,000  at  the  time 
the  judgment  was  rendered.  So  the  judgment  obtained  by  Davis 
against  the  sheriff  and  his  bondsmen  was  for  $10,000,  and  the 
amount  due  Webber  of  said  judgment  under  the  contract  with 
Davis  was  something  over  $2,800.  Webber  filed  his  lien  upon 
said  judgment  March  21,  1895.  In  April  thereafter  Davis  ac- 
cepted of  the  sheriff  and  his  sureties  certain  notes  and  real  es- 
tate in  sartisfaction  of  the  judgment  against  thenL  This  was 
done  without  the  payment  of  Webber's  fee,  and,  as  he  claims^ 
without  his  consent;  hence  this  suit. 

Several  defenses  were  presented.  The  only  ones  we  need  con« 
sider  are:  1.  That  the  contract  was  void;  2.  That  there  can  be 
DO  recovery  except  upon  a  quantum  meruit,  and,  in  that  case, 
Davis  contends,  the  decree  for  $1,997.05,  was  excessive. 

1.  Was  the  contract  void?  Long  ago  (1857)  this  court,  in  ^** 
an  elaborate  and  learned  opinion  by  Mr.  Justice  Scott,  traced 
the  origin,  and  reviewed  the  history,  of  the  law  of  maintenance 
and  champerty,  as  enaoted  into  statutes  and  declared  by  the 
courts  of  England:  Lytic  v.  State,  17  Ark.  608,  663  et  seq. 
The  conclusion  reached  was  that  such  laws  were  not  applicable 
to  contracts  between  attorney  and  client  providing  iiemuneration 
to  the  attorney  for  services  rendered  his  client  in  conducting 
litigation.  The  English  rule  avoiding  such  contracts  upon  the 
ground  of  maintenance  and  champerty  was  repudiated,  as  re- 
pugnant to  our  constitution  and  statutes,  and  the  court  showed, 
and  might  have  added,  that  such  a  rule  was  contrary  to  the  ge- 
nius of  our  institutions.  As  was  said  by  Mr.  Justice  Cobb  in 
Kewman  v.  Washington,  Mart,  ft  Y.  79:  '^t  is  consonant  with 
the  nature  of  our  institutions  that  faithful  labors  should  be 
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rewarded  by  reaaonable  remuneration^  and  he  who  works  at 
the  bar^  and  he  who  works  at  the  plane^  the  physician,  the 
farrier,  the  carpenter,  and  the  smith,  should  all  possess  an 
eqnali^  of  rights,  and  be  paid  what  they  reasonably  deserve  to 
have,  according  to  the  n&tnre  and  yalue  of  their  respectiye 
Beryices/'  And  he  continnes:  '^ere  we  have  no  separate  or- 
ders in  society,  none  of  those  ezclnsive  priyileges  which  dis- 
tinguish the  lawyer  in  England,  in  order  to  attach  him  to  the 
existing  government,  and  which  constitntes  him  a  sort  of  nobis 
in  the  land Bnt,  npon  the  whole,  a  l&wyer  in  Eng- 
land is"  as  diffex^nt  from  a  lawyer  here  as  a  man  dad  in  a  plain 
suit  of  black  or  bine— his  head  such  as  nature  made  it — is  un- 
like him  in  appearance  who  has  his  body  surrounded  vdth  a 
long  robe  and  his  head  corered  with  a  large  wig/'  As  was 
said  by  Chief  Justice  Oibson  in  Foster  t.  Jack,  4  Watts,  334: 
'The  dignity  of  the  robe,  instead  of  any  principle  of  poUcy, 
furnishes  all  the  arguments  that  can  be  brought  to  support'* 
the  English  rule:  Kennedy  t.  Broun,  7  L.  T.,  N.  S.,  626;  9  Jur., 
N.  S.,  119. 

More  than  once  since  the  decision  in  Lytle  t.  State,  17  ArL 
608,  this  court  has  recognized  the  yalidity  of  contracts  between 
attorney  and  client,  allowing  the  former  a  contingent  interest 
in  the  subject  matter  of  litigation  as  compensation  for  his  pro- 
fessional services:  Brodie  y.  Watkins,  33  Ark.  545,  34  Am.  Bep. 
49;  Jacks  v.  Thweatt,  39  Ark.  340;  Cockrill  y.  Sanders  (Ark., 
Jan.  16,  1888),  8  S.  W.  Bep.  831. 

^^^  We  are  aware  that  some  American  conrts  of  eminent  re- 
spectability have  approved  the  English  rule  concerning  such 
contracts:  Miles  y.  Collins,  1  Met.  (Ky.)  308;  Dumas  y.  Smith, 
17  Ala.  305;  Price  y.  Carney,  75  Ala.  552.  But  see  Coquillard 
y.  Bearss,  21  Ind.  479,  83  Am.  Dee.  362;  Orr  y.  Tanner,  12  B. 
I.  94.  See  Oilman  y.  Jones,  87  Ala.  702,  for  the  doctrine  now 
in  Alabama. 

But  the  modem,  and  decidedly  prevailing,  view  in  this  country 
is  in  accord  with  the  rule  adopted  by  this  court,  to  uphold 
such  contracts:  See  cases  collected  in  5  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  826,  and  in  note  to  Kennedy  y.  Broun,  9  Jur.,  N.  8., 
119;  2  Am.  Law.  Beg.  (18G2-63)  372. 

Such  contracts,  however,  should  be  characterised  bgr  th^  ut- 
most good  faith  on  the  part  of  an  attorney  toward  his  dient, 
because  of  the  confidence  reposed  in  him.  The  courts  will 
scrutinize  such  contracts  closely,  to  see  that  uberrima  fides  has 
been  preserved.    If  there  has  been  ^^suppression  or  reserve  of 
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fact  or  exaggeration  of  apprehended  difficulties,"  or  any  dream- 
stances  of  the  confidential  relationship  have  been  seized  upon 
by  the  attorney  to  consummate  an  oppressive  contract  with  the 
client,  the  courts  will  not  hesitate  to  express  their  disapproba- 
tion of  such  contracts,  and,  when  called  upon,  will  set  them 
aside  or  refuse  their  enforcement:  Ex  parte  Plitt,  2  WalL  C. 
C.  480;  Chester  County  v.  Barber,  97  Pa.  St  455;  Stewart 
V.  Houp*on  etc.  By.  Co.,  62  Tex.  248;  5  Am.  ft  Eng.  Ency.  of 
Law,  2d  ed.,  827.  This  court,  in  Jacks  v.  Thweatt,  39  Ark. 
340,  passed  upon  a  conitract  containing  a  stipulation  whereby 
the  clients  agreed  ''to  make  no  settlement  without  consulting 
their  attorneys.'*  But  the  question  as  to  whether  that  clause 
rendered  the  contract  void  was  not  raised  or  decided  in  that 
case. 

So  far  as  the  amount  of  the  fee  as  fixed  by  the  contract  is 
concerned,  there  is  nothing  in  the  record  to  show  any  unjust 
or  unfair  advantage  taken  by  Webber  of  his  client,  Davis,  in 
determining  the  amount.    At  the  time  the  contract  was  exe- 
cuted (30th  of  April,  1894),  only  seren  days  had  expired  from 
the  time  (23d  of  April,  1894)  demand  was  made  upon  the  sheriff 
for  the  money  which  he  had  been  ordered  to  pay  over  to  Davis. 
Under  the  contract  Webber  was  to  get  no  fee  unless  there  was 
a  recovery.     While  the  amount  Davis  was  to  receive  upon  re- 
covery was  fixed  and  certain,  the  amount  Webber  was  to  receivB 
^*^  was  contingent,  depending  entirely  upon  the  time  that 
elapsed  from  the  demand  until  the  amount  sued  for  was  collected. 
At  the  time  Webber  entered  into  the  contract,  neither  he  nor 
Davis  could  know  what  time  would  intervene  before  a  settle- 
ment might  be  reached.    If  the  sheriff  and  his  bondsmen  had 
settled  the  amount,  with  Webber's  consent,  in  a  few  days  after 
the  contract  between  Davis  and  Webber  was  executed,  the 
amount  of  Webber's  fee  would  have  been  very  small  as  com- 
pared with  the  amount  of  same  at  the  time  of  the  judgment. 
Davis  appears  to  have  been  well  pleased  with  the  agreement. 
He  says:  "I  told  him  [Webber]  that  if  he  would  agree  to  oollect 
the  $7,114.50  for  me,  he  could  have  any  penalty  that  might 
be  allowed;  and  if  he  would  agree  to  that,  and  agree  to  set 
Hside  all  the  money  that  was  collected  until  the  whole  amount 
of  the  principal  was  collected  for  me,  that  he  could  have  the 
wnount  that  would  be  allowed  as  a  penalty."    Witness  Smith, 
one  of  the  sheriff's  sureties,  and  who  was  acting  as  an  inter- 
i&ediary  between  the  sheriff  and  his  other  bondsmen  and  Davis^ 
to  bring  about  a  settlement  before  suit  was  instituted,  and  who 
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had  made  a  proposition  of  settlement  to  Davis^  which  Davis 
had  declined^  said  conoeming  this:  '^I  told  him  I  was  son;^  and 
that  he  wonld  regret  it  more  than  I  ever  would;  that  in  twenty- 
two  or  twenty-five  years  from  now,  when  he  hadn't  got  a  nickle 
ont  of  it»  and  a  big  lawyer's  fee  on  his  shoulders,  he  would  think 
that  Smith  was  right  once.  He  [Davis]  said:  'As  to  my  law- 
yer's fee,  Mr.  Smith,  I  have  a  contract  right  here  in  my  safe 
with  a  good  attorney  that  I  am  never  out  a  cent  attorney's  fee, 
but  I  must  have  all  of  my  money,  before  there  is  any  liability 
for  attorney's  fee.'  I  said  to  him,  Ttfr.  Davis,  you  certainly 
have  an  elegant  contract.'  He  says,  *I  think  I  have.'  *  Davis 
was  a  merchant,  a  man  of  intelligence,  and,  as  the  record 
shows,  of  considerable  experience  in  litigation,  and  in  the  mat- 
ter of  contracts  for  lawyers'  fees. 

A  contract  with  his  attorney  for  fees,  which,  as  the  witness 
reports  him,  Davis  regarded  as  "elegant"  in  the  beginning  of  his 
important  litigation,  cannot  be  avoided  for  the  reason  simply 
that,  in  the  end,  it  did  not  bring  to  him  the  results  which  he  had 
anticipated  under  it.  Yet  this  is  about  the  sum  total  of  his 
grievance,  so  far  as  we  can  see.  Therefore,  we  do  not  consider 
"^^^  what  is  said  by  the  learned  counsel  for  Davis  in  their  ex- 
cellent brief,  as  to  good  faith,  fraud,  oppression,  lextortion,  the 
''severe  relationship  of  trustee  and  cestui  que  trust,"  etc.,  and 
the  authorities  cited  on  these  subjects,  as  applicable  under  the 
facts  of  this  case.  The  facts,  as  we  view  them,  fail  to  show  anj 
abuse  whatever  of  the  confidential  relation  of  attorney  and 
client,  and,  were  this  all,  we  would  uphold  the  contract. 

But  it  is  contended  that  the  provision  in  the  contract  pre- 
venting Davis  from  settling  the  controversy  without  the  con- 
sent of  Webber  is  void.  This  contention  is  well  taken.  Such  a 
stipulation  is  against  public  policy.  **The  law,"  says  Judge  Dil- 
lon in  Ellwood  v.  Wilson,  21  Iowa,  523,  "encourages  the  amicable 
adjustment  of  disputes,  and  a  construction  of  a  contract  which 
would  operate  to  prevent  the  client  from  settling  will  not  be 
favored."  It  is  said  in  Lewis  v.  Lewis,  16  Ohio,  715,  that  "a 
contract  with  an  attorney  to  prosecute  a  suit  containing  a  stipu- 
lation that  the  party  should  not  have  the  privilege  to  settle  or 
discontinue  it  without  the  assent  of  the  attorney  would  be  so 
much  against  good  policy  that  the  court  would  not  enforce  it." 
In  North  Chicago  etc.  Ry.  v.  Ackley,  171  111.  100,  it  is  held 
"that  any  contract  whereby  a  client  is  prevented  from  settling 
or  discontinuing  his  suit  is  void,  as  such  agreement  would  foeter 
and  encourage  litigation." 
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The  impeachment  of  the  contract  nnder  consideration  is  pe- 
culiarly proper  npon  the  ground  of  public  policy,  regardless 
of  the  fairness  and  good  faith  of  the  parties  in  executing  it. 
We  would  not  call  in  question  the  good  faith  of  the  parties  to 
the  contract.  The  record  would  not  justify  our  doing  so.  Davis 
was  anxious  to  procure  the  services  of  an  attorney  to  collect 
the  money  coming  to  him  without  paying  out  any  ''ready  cash,"* 
and,  as  he  says,  he  did  not  know  whether  any  penalty  would 
be  allowed.  Webber  was  perfectly  willing  to  take  the  penalty 
for  his  fee,  and  risk  the  chance  of  recovering  it  This,  at  the 
time,  was  doubtless  considered  an  admirable  arrangement  by 
both,  and,  but  for  the  clause  prohibiting  Davis  making  a  settle- 
ment without  the  assent  of  Webber,  we  can  see  no  objection  to 
it  This  clause  was  fata]  to  the  entire  contraot  It  is  not 
severable  from  it.  It  seems  to  hare  been  an  inducement  for 
entering  upon  the  contract.  It  is  impossible  for  us  to  say  that 
'^^^  the  parties  would  have  entered  upon  the  contract  at  all 
without  this  clause.  To  approve  such  a  contract  as  a  precedent 
would  be  unprecedented.  It  is  a  wise  public  policy  to  allow 
the  parties  to  a  lawsuit,  or  to  disputes  that  have  not  even  pro- 
gressed to  the  proportion  and  dignity  of  a  lawsuit,  to  settle 
their  differences  without  hindrance  from  disinterested  parties. 
Parties  should  be  permitted  to  beg  or  buy  their  peace  at  any 
time.  It  would  be  difficult  to  estimate  the  monstrously  unjust 
consequences  that  might  result  to  parties  willing  and  ready  to 
settle  a  demand  of  this  kind,  if  it  lay  in  the  power  of  an  attor- 
ney to  impede  or  control  such  settlement,  especially  when  his 
interest  in  doing  so  was  quickened  by  the  stimulating  influence 
of  a  fee  which  was  accumulating  at  the  appalling  rate  of  $700 
per  month.  It  could  hardly  be  expected  that  such  a  condition 
would  expedite  the  litigation  or  the  settlement. 

When  a  lawsuit  has  progressed  to  judgment,  then,  of  course, 
the  attorney,  under  the  statute  (Sandel  and  Hill's  Digest,  sec. 
4223)  may  establish  his  interest  in  the  judgment  which  has  re- 
sulted from  his  services,  and  this  neither  party  to  the  litigation 
can  ignore.  Then  the  parties  may  settle  if  they  wish,  but,  be- 
fore tiiere  can  be  any  satisfaction  of  the  judgment,  the  attorney's 
fee  must  be  paid.  Before  judgment  the  attorney  can  only  trust 
to  the  integrity  and  good  sense  of  his  client  not  to  compromise 
without  advising  with  him  and  making  satisfactory  arrange- 
ments as  to  the  fee.  If  the  attorney  should  have  for  his  client 
one  who  has  neither  the  good  sense  to  consult  him  nor  the  in- 
tegrity to  pay  him,  then>  indeed,  would  he  be  unf  ortimate.    But 
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where  this  u  the  case^  generally  the  attorney^  imleas  he  ezpecta 
to  give  his  services  a  quiddam  honorahum,  well  deserves  cen- 
eure  rather  than  sympathy  for  having  such  a  dient^  and  will 
have  to  suffer  the  consequences. 

2.  While  the  contract  sued  on  is  against  public  policy,  and 
therefore  void,  yet  the  making  of  such  a  contract  is  neither 
malum  prohibitum  nor  malum  in  se.  It  is  not  even  of  quesp- 
tionable  propriety.  Therefore,  the  courts,  although  refusing 
to  enforce  such  a  contract,  will  nevertheless  grant  compensation 
for  valuable  services  rendered  under  it,  upon  the  rule  of  quantum 
meruit:  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  828,  and  authorities 
cited. 

199  rjijj^  question  as  to  the  amount  of  recovery  is  one  of  fact, 
and  one  most  difScult  to  decide,  in  view  of  the  varying  opin- 
ions of  gentlemen  distinguished  in  the  profession  as  to  the 
value  of  such  services,  and  also  the  conflicting  opinions  of  wit- 
neeares  as  to  the  value  of  the  property  accepted  by  Davis  in 
satisfaction  of  the  judgment,  aU  of  which  it  is  proper  to  con- 
sider in  fixing  the  value  of  the  service  under  a  quantum  meruit. 

The  court  may  look  to  the  contract  for  the  purpose  of  as- 
certaining what  the  parties  themselves  thought  the  services  were 
reasonably  worth,  and,  in  connection  with  the  other  evidence, 
to  determine  what  was  the  reasonable  value  of  the  servic)B  ac- 
tually rendered:  Shumate  v.  Farlow,  125  Ind.  359,  361;  La 
Du  King  Mfg.  Co.  v.  La  Du,  36  Minn.  473;  Clark  v.  QUbert, 
26  N.  Y.  279,  84  Am.  Dec.  189.  But  it  cannot  be  taken  as  the 
criterion  of  value  for  such  services:  Hollo  way  v.  Lowe,  7  Port. 
488;  Elliott  v.  McClelland,  17  Ala.  209. 

The  professional  standing  of  the  attorney,  the  amount  of 
his  professional  business,  and  the  nature  and  importance  of  the 
controversy  in  which  the  services  were  rendered,  are  all  to  be 
considered:  1  Lawson's  Bights,  Bemedies,  and  Practice,  sec.  198. 

Webber  was  "no  cheap  man**  and  "no  mean  lawyer/'  On  the 
contrary,  the  character  of  the  litigation,  which  the  record  dis- 
closes he  conducted  to  a  successful  termination,  and  the  fees 
he  demanded  and  received,  show  him  to  have  been  a  lawyer 
of  good  ability,  who  doubtless  deserved,  demanded,  and  re- 
ceived pay  commensurate  with  his  labors  and  his  talents.  Now, 
this  being  true,  what  was  the  reasonable  value  of  thB  services 
he  rendered  Davis  in  his  controversy  with  the  sheriff  and  his 
bondsmen?  It  would  serve  no  useful  purpose  to  set  out  in 
detail,  and  to  discuss  at  length,  the  evidence  (which  is  volumi- 
nous) upon  which  we  base  our  conclusions.*  A  less  intelligent 
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lawyer  than  WeblneT  must  hare  kaowii,  when  he  entered  upon 
the  contract,  that  there  would  be  bnt  little  work  and  no  dif- 
ficnlty  in  reducing  the  demand  of  Dayis  to  judgment.  All 
but  a  trifle  of  the  amount  had  been  judicially  ascertained,  and, 
from  the  lawyer's  standpoint,  it  could  have  been  but  a  simple 
and  easy  matter  to  file  the  motion  and  have  summary  judg- 
ment entered;  for,  in  the  state  of  Davis*  claim,  however  hotly 
contested,  there  could  be  absolutely  no  defense  **^  to  it.  There 
could  be  no  uncertainty  as  to  the  amount,  nor  as  to  the  result 
of  the  judgment,  as  far  as  the  principal  of  the  claim  was  con- 
cerned. The  only  uncertainty  and  contingency  whatever  re- 
lated to  the  penalty,  and  there  was  no  contingency  about  ob- 
taining judgment  for  this,  but  only  uncertainty  as  to  the  amount 
that  would  be  allowed,  depending  upon  the  time  that  would 
intervene  between  the  demand  and  the  judgment.  It  will  not 
do  to  liken  a  case  of  this  kind  to  a  stiit  for  damages  for  per- 
sonal injuiy,  or  any  other  kind  of  a  suit,  where  both  the  ques- 
tion of  obtaining  judgment  and  the  amount  thereof,  if  ob- 
tained, are  trembling  in  the  balance.  This,  in  fact,  is  a. suit 
upon  a  liquidated  demand,  where  there  was  no  issue  as  to  the 
amount  of  the  judgment,  and  no  doubt  about  obtaining  it. 
The  proof  shows  that  the  lawyer's  fee,  based  upon  the  contin- 
gency of  final  recovery,  would  be  much  less  in  the  latter  case 
than  in  the  former.  Niecessarily  so,  because  of  the  diminished 
labor  in  its  prosecution,  and  the  anxiety  as  to  the  result. 

The  paramoimt  obflrbacle  that  lay  in  Webber's  path  was  not 
the  difficulty  and  labor  of  obtaining  judgment,  but  in  collecting 
it.  But  even  this,  in  view  of  actual  results,  was  reduced  to 
the  minimum;  for  while  suits  to  recover  at  one  time  were 
thought  to  be  necessary,  and  investigations  made  and  memo- 
randa taken  for  the  preparation  of  bills  to  that  end,  as  a  mat- 
ter of  fact,  such  bills  were  never  filed,  and  there  was  no  long 
and  complicated  litigation  to  collect  what  was  finally  received. 
Now,  Webber,  under  the  quantum  meruit,  should  receive  pay 
only  for  the  services  actually  rendered.  Suits  that  were  never 
prosecuted  should  not  be  considered.  We  would  not  minimize 
the  value  of  his  excellent  labors.  His  known  ability,  persistence, 
and  vigilanee  doubtless  moved  the  sureties  of  the  sheriff  to 
make  the  offer  of  compromise,  both  before  and  after  the  suit 
was  instituted.  We  are  willing  to  concede  this.  Then  how 
does  the  case  stand?  Webber  instituted  a  suit  against  the 
sheriff  and  his  bondsmen  for  the  sum  of  $7,114.50,  and  which 
he  must  have  known  at  the  time,  unless  settled  by  them  before. 
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woTild  amount  to  $10^000^  including  interest  and  penalty^  by 
the  time  judgment  would  be  obtained.  To  this  claim,  which 
had  been  ascertained  by  the  court,  and  the  amount  of  penalty 
fixed  by  the  statute,  even  though  *^*  vigoroudy  contested, 
there  could  be  no  defense.  He  succeeded  in  obtaining  judg- 
ment for  $10,000,  and  recovered  of  the  amount  according  to 
the  estimate  of  the  property  by  the  court  below,  thie  sum  of 
$8,850.  A  majority  of  the  judges  are  of  the  opinion  that  this 
is  the  most  favorable  view  of  the  case  that  can  be  taken  for 
WebT}er;  and  it  is,  in  our  opinion,  the  correct  view.  When  80 
considered,  under  all  the  proof,  the  sum  of  $1,000  would  be  a 
reasonable  and  fair  compensation  for  all  his  s&rvices.  This 
would  give  him  ten  per  cent  of  the  amount  of  the  judgment, 
or  ten  per  cent  of  the  amount  collected,  and  $115  for  the  work 
done  in  preparing  for  suits  to  uncover,  which  would  be  ample 
to  pay  for  that. 

3.  The  court  rendered  judgment  for  $152  for  services  in  a 
different  suit.  This  is  a  suit  to  declare  and  enforce  a  lien  for  a 
fee  for  services  rendered  in  a  certain  suit,  on  property  which  was 
received  as  a  result  of  that  suit.  The  controversy  over  the  $152, 
being  about  an  entirely  different  matter,  is  in  no  way  germane  to 
this  issue,  and  should  not  have  been  considered,  and  j^odgment 
for  said  sum  was  improper  in  this  pioceeding. 

The  decree  is  therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  enter  a  decree  for  Webber  in  the  sum  of 
$1,000,  with  interest  at  six  per  cent  per  itTiTmrn  from  the  date 
of  the  acquisition  of  the  property  by  Davis,  and  to  proceed  to  en- 
force the  lien  on  the  property  mentioned  in  the  complaint,  and 
for  such  other  proceedings  as  may  be  necessaiy,  not  inconsistent 
with  this  opinion.  The  costs  of  this  court  wUl  be  paid  by  ap- 
pellee; the  cost  below  will  stand  as  adjudged  by  the  chancellor. 

Bunn,  0.  J.,  dissenting. 


IN  T;^E  CASB  of  De  Graffenreld  v.  8t  Lonis  etc.  By.  Co.,  66 
Ark.  260,  it  was  decided,  on  the  authority  of  the  principal  case,  that 
a  contract  between  attorney  and  cUent,  whereby  the  latter  conveys 
to  the  former  a  half  interest  in  any  judgment  he  may  recover  in  a 
certain  suit,  does  not  convey  any  interest  in  the  dlent's  canse  of 
action  nor  confer  upon  the  attorney  power  to  question  the  good 
faith  of  any  settlement  or  compromise  which  the  client  may  make 
of  the  litigation  before  Judgment  is  recovered. 

CHAMPERTY.— An  agreement  that  an  attorney  is  to  receive,  as 
compensation  for  his  services,  a  portion  of  the  subject  matter  of 
litigation,  is  not  champertous:  Duke  v.  Harper,  66  Mo.  51,  27  Am. 
Bep.  814.  Compare  Stanton  v.  Haskins,  1  McAr.  658,  29  Am.  Rep. 
612;  Elmore  v.  Johnson,  143  111.  513,  36  Am.  QL  Rep.  401.    Cham< 
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perty  mnd  maliitenance  are  the  subject  of  the  monographle  note  to 
Thallhlmer  ▼.  Brlnckerlioff,  15  Am.  Dec.  816-322. 

ATTOBNBT  AND  OLIBNT-FBB  UNDER  A  VOID  OONTBAOT. 
A  camiMl  does  not  forfeit  hie  right  to  full  compensation  by  enter- 
ing Into  a  contract  unenforceable  because  champertous:  Bust  T* 
Lame,  4  Li  tt  412»  14  Am.  Dec.  172. 

ATTOBNBT  AND  0LIBNT-00MPBN8ATI0N,  HOW  DBTBB- 
MINBD.— If  a  cUent  dismisses  a  suit  without  the  consent  of  his 
attorney,  the  latter  may  recoTer,  on  a  quantum  meruit,  the  reason- 
able Yslue  of  his  serrlces:  Polsley  ▼•  Anderson,  7  W.  Ya.  202,  23 
Am.  R^.  618.  In  ascertaining  the  amount  of  a  fee,  the  IpiportaDce 
and  results  of  a  case  in  which  an  attorney  is  engaged,  as  well  as  the 
actual  time  consmned  in  the  conduct  of  the  suit  must  be  considered: 
SeloTCT  ▼.  Bnrant,  64  Minn.  434,  40  Am.  St  Bep.  849;  Babbitt  ▼. 
BvmpiiB,  73  l£lch.  331,  16  AuL  St  Bep.  686;  and  see  note  thereto 
en  the  general  subject 

ATTORNBY*S  LIBN— BXTBNT  OF.—An  attorney  has  no  general 
lien  npon  an  uncollected  judgment  for  serrlces  in  other  suits,  but 
only  a  particular  lien  for  his  costs  and  compensation  in  that  partlc- 
ular  case:  Monographic  note  to  Hanna  y.  Island  Goal  Ck>.,  61  Am. 
St  Bep.  267,  269.  See  this  note,  pages  261-281,  for  an  excellent  dls- 
eossion  of  attorneys*  liens. 

ATTOBNBY'S  LIBN.-8ATI8FACTI0N  OF  A  JUDOMBNT  be- 
tween the  parties  cannot  prejudice  the  lien  of  the  attorney  for  ser- 
vices rendered  in  procuring  the  Judgment:  Note  to  Hanna  y.  Island 
Coal  Ck>.,  61  Am.  St  Bep.  262. 

ATTOBNBT  AND  CLIBNT.— AN  AOBBSMBNT  NOT  TO  OOM- 
PROMISB  gn  action,  made  by  a  client  with  his  attorney,  Is  not 
binding  on  the  former:  Note  to  Hanna  y.  Island  Ooal  Co.,  61  Am.  St 
Bep.  262i 


Williamson  v.  Lazabub. 

(«•  Al¥AIWi%  238.] 

OONYEYANGBS— CUBATIVS  AOTS.— A  conyeyance  of  a 
homestead,  Inyalid  because  defectly^y  acknowledged  by  the  wife, 
is  made  yalid  by  a  statute,  subsequently  enacted,  proyldlng  that 
conyeyances,  "the  proof  of  execution  whereof  is  insufDdent  because 
the  officer  certifying  such  execution  omitted  any  words  in  his  cer- 
tificate, or  Is  otherwise  Informal,  shall  be  as  yalld  and  binding  as 
though  the  certificate  of  acknowledgment  of  proof  of  execntton  was 
In  due  form." 

Gollms  ft  Lake  and  Steel  ft  Steel,  for  the  appellanti. 

J.  D.  Shayer,  for  the  appellee. 

'"^  BTDDICK,  J.  The  land  in  controyersy  here  was  at  one 
time  the  homestead  of  B.  H.  Flanagin.  Flanagin  sold  it  to 
Cohen,  and  his  wife  joined  in  the  execution  of  the  deed.  The 
deed  pnrporte  to  conyej  an  estate  in  fee  simple  to  Cohen,  but 
was  imraUd  by  leason  of  a  defect  in  the  acknowledgment    It 
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does  not  sliow  that  the  wife  acknowledged  the  execution  of  the 
deed,  but  only  that  she  had  signed  and  sealed  the  relinquish- 
ment of  dower.    This  deed  was  recorded  before  the  passage  of 
the  curatiye  act  of  March  11,  1891,  and  the  only  question  here 
is  whether  it  was  affected  by  such  act.    The  act  provides  that 
''all  conveyances  and  other  instruments  of  writing  which  haye 
heretofore  been  recorded  in  any  county  in  this  state  the  proof 
of  execution  whereof  is  insuflBcient  because  the  officer  certify- 
ing such  execution  omitted  any  words  in  his  certificate,  .... 
or  is  otherwise  informal,  shall  be  as  valid  and  binding  as  though 
the  certificaite  of  acknowledgment  or  proof  of  execution  was  in 
due  form.''    Appellants  contend  that  this  deed  is  void  for  fail- 
ure to  comply  with  the  law  in  reference  to  conveyances  of  home- 
steads.    They  say  that  it  is  regular  on  its  face;  that  there  is 
no  defect  or  informality  apparent;  and  that  the  curative  act 
above  quoted  does  not  apply.     But  this  argument  is  in  conflict 
with  the  decision  of  this  court  in  Johnson  v.  Parker,  51  Ark. 
419.     That  case  was  decided  by  a  divided  court,  but  after  full 
discussion.     It  construed  a  statute  from  which  the  act  in  ques- 
tion here  was  afterward  copied,  and  is,  we  think,  decisive  of 
this  case.    **The  application  of  the  statute,'*  said  Chief  Justice 
Cockrill  in  that  case,  *Tias  heretofore  been  made  only  to  ob- 
vious omissions  of  words  from  the  certificate  of  acknowledg- 
ment, and  particular  instances  of  this  nature  may  have  given 
rise  to  the  legislation  in  question;  but  the  terms  employed  are 
comprehensive,  and  enunciate  a  general  rule  applicable  to  all 
cases  in  which  the  acknowledgment  is  insufficient  to  give  full 
legal  effect  to  the  *^  terms  of  the  conveyance.**     The  terms 
of  the  deed  from  Flanagin  and  wife  to  Cohen,  if  given  full 
legal  effect,  would  vest  in  Cohen  an  estate  in  fee  to  the  lands  in 
question.    The  obvious  intent  of  the  parties,  as  shown  by  ths 
deed,  in  the  granting  clause  of  which  the  wife  joined,  was  to 
convey  such  an  estate.     The  only  reason  why  it  failed  to  in- 
vest in  Cohen  all  and  every  interest  in  the  land  held  either  by 
Flanagin  or  his  wife  was  an  insufficiency  in  the  proof  of  exe- 
cution through  the  omission  of  certain  words  from  the  acknowl- 
edgment.   But  this  defect  was  cured  by  the  statute,  and  the 
conveyance  was  thus  made  eflEectual.    The  circuit  court  was 
right  in  holding  the  deed  to  be  valid,  and,  this  being  the  only 
error  complained  of,  the  judgment  is  affirmed. 


ACKNOWLEDGMENTS  —  CURATIVE     STATUTES.  —  An     SO- 
knowledgment  of  a  release  omitting  to  state  that  the  wife  was  sepap 


Mar.  1899.]  Bakeb  v.  Allbn.  93 

rately  examined  la  made  good  by  aabeeqnent  statute:  Tate  ▼• 
fitooltxfooa,  16  Serir.  &  R.  35,  16  Am.  Dec  546,  and  note;  note  to 
Barnet  ▼.  Barnet,  16  Am.  Dee.  518-520.  Compare  Orove  t.  Todd» 
41  Md.  633,  20  Am.  Rep.  77.  See.  also,  Flnlayaon  ▼.  Peteraon*  6  N. 
Dak.  687,  57  Am.  St  Bep.  584,  and  note. 


Bakbb  V.  Allbh. 

[06  ABKAMlAB,  271.) 

WATER  AND  WATEBCOURSBE^-SURPAOH  WATBBr- 
LIABILITY  FOB  OBSTBUOTINQ.— The  right  of  a  landowner  to 
obetmct  the  natural  drainage  or  flow  of  surface  water  ia  not  abso- 
lute, and  he  to  liable  when  he  unnecessarily  injures  the  land  of  upper 
proprietom  by  the  erection  of  an  embanlcment  or  leree,  when  by 
reasonable  care  and  expense  he  might  have  avoided  such  injury. 

WATER  AND  WATERCOURSES-OBSTRUCTION  OF  SUB- 
PAGE  WATEBr-LANDLOBD  AND  TENANT.— During  the  time 
that  a  tenant  is  in  exclusive  possession  of  premises,  the  landlord  to 
not  Itoble  for  the  act  of  the  former  in  obstructing  the  natural  flow 
of  surface  water  to  the  injury  of  an  upper  proprietor,  if  such  land- 
lord neither  licensed  nor  consented  to  such  obstruction. 

WATEB  AND  WATBBCOUBSBS-OBSTBUOTINO  SUR- 
FACE WATER-PROSPECTIVE  DAMAGES.— A  leyee  composed 
of  earth,  less  than  two  feet  high,  and  only  a  few  inches  thick,  is  not 
such  an  obstruction  to  the  natural  flow  of  surface  water  as  will 
work  a  permanent  injury  to  the  land  of  an  upper  proprietor  and  Jua- 
tify  an  award  of  prospective  damages. 

0.  W.  Scarborough  and  Phillips  ft  Gampbell,  for  the  appel- 
lant 

E.  Baxter  and  C.  Coffin,  for  the  appellee. 

•"  RIDDICK,  J.  This  is  an  action  to  recorer  damages  for 
the  obatmetion  of  the  natural  flow  of  surface  water,  caused  by 
the  construction  of  a  levee  across  a  swale  or  depressioii  which 
extended  across  the  lands  of  both  plaintiff  and  defendant,  and 
along  which  the  surface  water  passed  in  times  of  rain  and  melt- 
ing snow.  These  lands,  at  rare  intervals,  were  subject  to  over- 
flow from  Wbite  river,  but  it  was  not  shown  that  the  1eve« 
caused  injury  by  holding  back  the  flood  waters  which  came 
from  the  river.  The  injury,  if  any,  arose  from  the  obstruction 
of  ordinary  surface  water  only. 

At  the  common  law,  each  proprietor  had  the  right  to  pro- 
tect his  land  against  surface  water  flowing  upon  his  aoil,  and, 
under  the  strict  rules  of  that  law,  plaintiff  would  have  no  right 
of  action.  But  this  court,  after  what  seems  to  have  been  a  full 
consideration  of  the  question,  adopted  a  rule  materially  different 
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from  that  of  the  oommoa  law.  In  the  case  of  Little  Bode  ete. 
By.  Co.  y.  Chapman,  39  Ark.  463,  43  Am.  Bep.  280,  it  held  that 
the  right  of  a  landowner  to  obstruct  the  natural  drainage  or 
flow  of  surface  waters  was  not  absolute,  and  that  if  such  pro- 
prietor unnecessarily  injure  the  land  of  upper  proprietors  by  the 
erection  of  an  embankment  or  levee,  when  by  reasonable  care 
and  expense  he  might  have  ayoided  the  injury,  he  becomes  liable 
for  damages  thus  occasioned.  The  rule,  as  declared  by  this 
court,  is  similar  to  that  followed  by  the  courts  of  several  of  the 
states.  Speaking  of  this  question.  Judge  Dillon,  of  the  su- 
preme court  of  Iowa,  said:  '^e  recognize  the  fact»  to  use  Lord 
Tenderden's  expression,  that  surface  water  or  slough  water  is 
a  common  enemy  which  each  landowner  may  reasonably  get 
rid  of  in  the  best  manner  possible;  but,  in  relieving  )n'TTt«tt>1f^  he 
must  respect  the  rights  of  his  neighbor,  and  caniiot  be  justi- 
fied by  an  act  having  the  direct  tendency  and  effect  to  make 
that  enemy  less  dangerous  to  himself  and  more  dangerous  to  his 
neighbor.  He  cannot  make  his  efiitate  more  valuable  by  an  act 
which  unnecessarily  renders  his  neighbor's  less  valuable":  Liv* 
ingston  v.  McDonald,  21  Iowa,  160,  89  Am.  Dec  563. 

The  instructions  given  by  the  circuit  judge  in  this  case  do 
not  state  the  law  oorrectly,  for  they  are  to  the  effect  that  the 
defendant  had  no  right,  xmder  any  circumstances,  to  obstruct  '^a 
natural  flow  or  drainage  of  water.''  There  is  no  pretense  or 
^^  daim  here  that  the  defendant  obstructed  a  stream  or  water- 
course. The  levee  was  constructed  across  a  slight  but  broad 
depression,  along  which  the  surface  water  was  drained  from 
lands  of  upper  proprietors.  But  the  court,  in  the  third  in- 
struction, told  the  jury  that  ''if  the  evidence  in  the  case  shows  to 
the  satisfaction  of  the  joiry  that  there  was  a  natural  flow  and 
drainage  of  water  accumulating  by  rainfall  or  otherwise  from 
the  surrounding  country,  by  which  the  water  in  its  natural  flow 
was  carried  off  from  the  lands  of  the  plaintiff  across  the  lands 
of  the  defendant,  and  that,  by  the  erection  of  the  embankment 
complained  of,  the  flow  was  prevented,  and  land  of  the  plaintiff 
caused  to  be  overflowed,  then  the  defendant  would  be  respon- 
sible in  damages  to  the  plaintiff,  to  the  extent  of  the  injury 
caused  thereby  to  his  property.*'  This  instruction  seems  to 
have  been  copied  from  one  given  by  the  circuit  judge  in  case  of 
Little  Bock  etc.  By.  Go.  v.  Chapman,  39  Ark.  463,  43  Am.  Bep. 
280.  But  this  court  said  in  that  case  that,  in  order  to  recover^ 
the  obstruction  must  be  shown  to  have  been  unnecessary,  and 
called  attention  to  the  defect  in  the  instruction.    It,  however^ 
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affimxed  the  judgment,  for  the  reason  that  there  waa  in  that 
case  a  special  finding  that  the  obstruetion  was  unnecessary. 
Now,  under  the  rule  established  in  that  case,  if  the  landowner^ 
by  the  use  of  a  ditch  or  drain,  instead  of  a  levee,  could  protect 
his  own  land  from  water,  and  avoid  injury  to  the  adjoining  pro- 
prietor, he  should  do  so.  But  he  would  not  be  required  to  go- 
to an  unreasonable  expense  to  protect  the  lands  of  the  adjoin- 
ing proprietor,  and  would  not  be  liable  for  damages  occasioned  by 
holding  back  surface  water  if  such  levee  was  the  only  practical 
method  of  protecting  his  lands  from  such  surfacie  water:  Little- 
Bock  etc.  By.  Co.  v.  Chapman,  39  Ark.  463,  43  Am.  Bep.  280. 
This  third  in9truction  seems  also  in  conflict  with  the  seventh 
and  eighth  inatructions,  which  were  too  favorable  to  defendant. 
Neither  of  these  instructions  stated  the  law  correctly,  and,  taken 
together,  tended  to  confuse  and  mislead  the  jury. 

The  landlord's  right  to  possession  being  usually  suspended 
during  the  term  of  the  lease,  his  liabilities  in  respect  to  the- 
possession  are,  as  a  general  rule,  suspended  as  soon  aa  the  ten- 
ant takes  possession.  It  follows  that,  for  a  nuisance  committed 
by  the  tenant  doiring  his  term,  the  landlord,  as  a  general  •'^ 
rule,  is  not  liable;  for  he  has  no  legal  means  of  abating  the  nui- 
sance. He  cannot  interfere  with  the  possession  of  the  tenant 
for  that  purpose,  but,  when  the  term  expires,  he  has  then  the- 
right  of  entry  and  power  to  abate  the  nuisance,  and,  if  he  faila 
to  do  so,  his  liability  commences:  Ingwersen  v.  Bankin,  47  K  J. 
L.  18,  54  Am.  Bep.  109. 

We  are  therefore  of  the  opinion  that  this  judge  should,  a» 
requested  by  defendant,  have  told  the  jury  that  if  the  defendant 
had  rented  his  land  to  Busby  during  the  year  1894,  and  had 
neither  possession  nor  control  over  the  same,  he  would  not  be  re- 
sponsible for  the  act  of  his  tenant  in  dosing  the  cut  in  the  levee 
if  he  neither  licensed  nor  consented  to  said  act.  If  Busby  waa 
the  agent  or  manager  of  defendant,  and  acting  for  him,  the 
defendant  would,  of  course,  be  responsible  for  his  acts  done 
within  the  scope  of  his  agency.  But  if  Busby  had  rented  the 
land  during  1894,  and  had  exclusive  posseesion  and  control  over 
same,  defendant  would  not  be  liable  for  his  act  in  closing  the 
levee,  unless  he  advised  or  licensed  the  same,  or  unless  he  after- 
ward renewed  the  lease  or  granted  another  lease  with  the  levee 
in  sQch  condition:  2  Wood  on  Landlord  and  Tenant,  2d  ed.,  sec. 
526;  1  Taylor  on  Landlord  and  Tenant,  8th  ed.,  sec.  175;  Haizlip 
V.  Rosenberg,  63  Ark.  430. 

The  levene  complained  of  in  this  case  was  composed  of  dirt,. 
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and  leas  than  two  feet  high^  and  only  a  few  feet  thick.  It  oould 
easily  be  cnt  and  opened  ao  as  to  allow  the  passage  of  water.  It 
was  not  a  part  of  a  railroad  bed  or  other  perman^it  stractnre. 
It  had  been  cut  and  opened  for  the  passage  of  water,  and  so  re- 
mained for  several  years  nntil  1894.  It  was  closed  by  fhe  ten- 
ant who  occupied  th^  place  for  that  year,  to  protect  the  land 
from  surface  water  during  that  year.  When  we  consider  the 
ease  with  which  this  small  embankment  could  be  opened  or 
closed,  and  also  the  purpose  of  the  tenant  in  closing  the  same, 
it  seems  clear  that  the  act  of  such  tenant  did  not  constitute  a 
permanent  injury  to  plaintiff's  land.  The  opposite  view  might 
make  the  defendant  liable  for  large  sums  in  the  way  of  proa- 
pective  damages,  even  though  there  wa«  no  intention  to  per- 
manently close  the  levee,  and  though  he  should  wish  to  remove 
the  obstruction  and  obviate  the  injury.  As  the  levee  oould 
easily  be  opened,  and  such  prospective  injury  avoided,  it  would 
*^  be  unjust,  as  well  as  unreasonable,  under  such  circum- 
stant^es,  to  presume  conclusively  that  the  nuisance  would  be 
continued,  and  the  injury  nrade  permanent:  Mitchell  v.  Darley 
Main  Colliery  Co.,  L.  B.  14  Q.  B.  Div.  125;  Ulin^  v.  New  York 
etc.  E.  R.  Co.,  101  N.  T.  98,  54  Am.  Rep.  661. 

We  think,  therefore,  as  the  comprint  alleges  the  levee  to 
have  been  erected  in  1894,  and,  as  this  action  was  commenced 
in  that  year,  the  recovery  must  be  limited  to  such  damages  as 
accrued  up  to  the  bringing  of  the  action.  We  are  therefore  of 
the  opinion  that  the  court  erred  in  his  instruction  defining  the 
measure  of  damages.  For  the  errors  indicated,  the  judgment 
is  reversed,  and  a  new  trial  granted. 

As  the  appellant  did  not  set  out  the  instructions  of  the 
court  in  his  abstract,  as  required  by  the  rule  of  this  oourt,  no 
costs  will  be  taxed  for  such  briefe. 

Chief  Justice  Bunn  and  Mr.  Justice  Battle  concur  in  the 
judgment  of  reversal. 


WATERS  AND  WATERCOURSES-SURFACE  WATERS.— The 
owner  of  the  higher  of  two  adjoining  tenements  has  an  easement  to 
have  all  waters  falling  or  accumulating  on  his  land  discharged  ov«r 
the  lower  tenement,  to  the  same  extent  as  they  would  be  discharged 
In  a  state  of  nature:  Gray  v.  McWilliams,  98  Cal.  167,  85  Am,  St. 
Rep.  163,  and  note.  The  rule  that  surface  water  is  a  common 
enemy,  and  that  an  owner  may  defend  his  premises  against  It  by 
dike  or  embankment,  without  liability  to  an  adjoining  owner.  Is  sub- 
ject to  the  qualification  that  every  proprietor  must  so  use  his  prop- 
erty as  not  unnecessarily  nor  negligently  to  injure  his  neighbor: 
Beatrice  v.  Leary,  45  Neb.  149.  50  Am.  St.  Rep.  546.  Compare  Mis- 
souri Pac.  Ry.  Co.  v.  Keys,  55  Kan.  205,  49  Am.  St.  Rep.  249;  Gaas  v. 
Dicks,  14  Wash.  75,  53  Am.  St.  Rep.  859,  and  note. 
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LANDLORD  AND  TBNANT-NUI8ANCB.-If  ft  tenant  cnatat  ft 
anlsuice  without  tba  anthorlty  of  the  landlord,  the  latter  is  not  lia- 
ble: Lnfkfn  t.  Zaoe,  157  Maea.  117,  84  Am.  St  Sep.  202,  and  noteu 
A  landlord  la  not  liable  for  a  new  nuisance  created  by  the  tenant 
during  his  tenn:  Note  to  Leonard  t.  Storer.  16  Am.  Bep.  Til 


B0UL8TON  V.  Hall. 

JUDGMBNT8  — BFFBOT  A8  BVIDBNOH  AGAINST 
nRANGBB.— A  decree  of  divorce  is  not  admissible  In  erldence 
agalnat  a  stranger  to  it,  to  show  that  the  prepertj  In  controTerty  la 
a  homestead. 

HUSBAND  AND  WIFE-B8TATBS  BY  BNTIBBTY.-If  land 
Is  fSmveyed  to  a  husband  and  wife,  they  take  an  estate  by  entirety, 
not  subject  to  dower. 

HUSBAND  AND  WIFB-TBNANT8  BY  BNTIRBTY- 
RIOHT  OF  BITHBB  TO  CONYBY.— A  husband  or  wife,  as  tenants 
of  land  by  entirety,  cannot  convey  his  or  her  Interest  so  as  to  affect 
the  right  of  surrlyonihlp  in  the  other. 

DIYOBCB-TBNANCY  BY  BNTIBBTY.— In  caae  of  dlTorce 
between  husband  and  wife  holding  land  as  tenants  by  entirety,  she 
is  entitled  to  receive  one-half  of  the  rents  of  such  land  so  long  aa 
both  liTe,  and,  upon  the  death  of  either,  the  entire  property  goes  to 
the  survivor. 

Z.  T.  Boulston,  pro  se,  for  the  appdlank 

Wood  ft  Henderson,  for  the  appellee. 


HT70HES,  J.  The  cont^tion  of  the  ftppdlant  is  thai 
the  judgment  of  the  court  should  have  been  for  him  for  an  un- 
divided one-half  interest  in  the  property,  aa  prayed  for,  and  for 
one  hundred  and  one  dollars  and  twen^-five  cents  rent,  as  per 
verdict  of  the  jury.  Appellee,  as  we  understand,  contends 
that  the  land  was  a  homestead,  and  that  Ben  Hall,  while  her 
husband,  conveyed  the  land  to  appellant,  and  that  she  did 
not  join  in  the  conveyance,  which  is  therefore  void,  and  that, 
if  not  eniitlied  to  hold  the  property  as  a  homestead,  the  court 
correctly  decreed  her  one-third  interest  for  her  natural  life 
in  the  half  of  said  property  adjudged  to  appellant,  less  said 
one-third  so  decrcded  to  her  in  lieu  of  alimony.  There  was  no 
oompetent  evidence  that  the  property  was  a  homestead.  The 
decree  of  the  chancery  court  of  Garland  county  in  case  of  Ad- 
die  Hall  T.  Ben  Hall  for  divorce  was  relied  upon  only  to  show 
that  it  was  a  homestead.  Boulston,  the  appellant,  was  not  a 
party  to  that  suit,  and  the  question  whether  the  property  was  a 
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bomestead  was  never  adjudicated  in  tHat  case  as  to  him,  and 
Eoulston,  the  appellant,  is  not  bound  by  that  decree.  That  de- 
cree was  not  evidence  in  this  case  that  said  property  was  a 
homestead,  and  the  court  below  did  not  find  that  it  was  a  home- 
stead. ^'A  judgment  is  evidence  of  nothing,  in  a  subsequent 
action  between  different  parties,  except  that  it  had  been  len- 
dered":  Thomas  v.  Hinkle,  35  Ark.  460. 

The  lot  having  been  conveyed  to  Ben  Hall  and  Addie  Hall, 
husband  and  wife,  they  took  it  as  an  estate  by  entirety,  and  it 
was  never  subject  to  dower.  If  one  dies,  the  other  takes  the 
«w*  whole:  Bobinson  v.  Eagle,  29  Ark.  202.  The  wife's  right 
to  dower  is  inchoate  till  her  husband  dies,  and  at  his  death,  in 
case  of  an  estate  by  entirety,  she  takes,  not  dower,  but  alL 
*T)ower  will  not  be  carved  out  of  an  estate  held  in  joint  ten- 
ancy; seisin  in  severalty  is  necessary  to  support  it**:  Cockrill  v. 
Armstrong,  31  Ark.  580.  And  this  is  true  as  to  an  estate  by 
entirety. 

We  suppose  the  court  below  gave  the  appellee  the  decree 
for  one-third  interest  for  her  natural  life  in  the  appellant's  half 
of  said  property,  because  it  was  adjudged  to  her  in  the  suit  of 
Addie  Hall  y.  Benjamin  Hall  in  the  Garland  chancery  court 
And  we  suppose  that  the  learned  chancellor  in  that  case 
awarded  it  to  her  under  section  2517  of  Sandel  and  Hill's  Di- 
gest,  where  it  is  provided  that  "in  every  final  judgment  for  di- 
vorce from  the  bonds  of  matrimony  granted  to  the  wife  against 
the  husband,  [the  wife]  shall  be  entitled  to  one-third  part  ot 
the  husband's  personal  property  absolutely,  and  one-third  part 
of  all  the  lands  whereof  her  husband  was  seised  of  an  estate 
of  inheritance  at  any  time  during  the  marriage  for  her  life,  un- 
less the  same  shall  have  been  so  relinquished  by  her  in  legal 
form.'*  But  the  husband,  Ben  Hall,  had  not  an  estate  of  in- 
heritance in  these  lots.  Where  land  is  conveyed  to  husband 
and  wife,  they  do  not  take  by  moieties,  but  both  are  seised  of 
the  entirety — the  whole  in  contradistinction  to  a  moiety  or  part 
only:  Bobinson  v.  Eagle,  29  Ark.  202;  2  Kent's  Commentaries, 
132;  4  Kent's  Commentaries,  414.  They  are  called  tenants  by 
entirety.  Estates  by  entirety  are  sometimes  spoken  of  as  joint 
tenancies,  but  not  with  strict  accuracy.  Like  a  joint  tenancy, 
they  possess  the  quality  of  survivorship.  Husband  and  wife  are 
but  one  person  in  law,  and  a  conveyance  to  husband  and  wife  ii^ 
in  legal  contemplation,  a  conveyance  but  to  one  person:  Shaw 
T.  Hearsey,  5  Mass.  521;  Dias  v.  Glover,  Hoff.  Ch.  71;  Doe  t. 
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Gamsoo,  1  Dana,  36;  Oibaon  t.  Zimmermaii,  12  Mo.  386,  51 
Am.  Dee.  168;  Boone's  Law  of  Beal  Property,  sec  S66. 

The  role  of  the  common  law  that  a  conyeyance  to  hnaband 
and  wife  constiiutes  them  tenants  by  the  entirety — ^the  snrviTor 
taking  the  whole  estate — ^is  not  changed  by  the  abolition  of 
joint  tenandesiy  nor  by  the  act  of  the  legislature  enabling  mar- 
ried women  to  acquire  and  hold  property  separate  from  their 
husbands:  •^  See  Marburg  t.  Cole,  49  Md.  4a2,  33  Am.  Eep. 
266;  Diver  ▼.  Diver,  66  Pa.  St.  106;  Jones  v.  Chandler,  40  Ind. 
688;  McDnff  t*  Beauchamp,  60  Miss.  631;  Gamer  t.  Jones,  62 
Mo.  68;  McCurdy  t.  Canning,  64  Pa.  St.  39;  Bennett  v.  Child, 
19  Wis,  362,  88  Am.  Dec.  692;  Hulett  v.  Mow,  67  Ind.  412,  26 
Am.  Bep.  64;  In  re  Shaver,  31  TJ.  C.  Q.  B.  606;  Bobinson  v. 
Eagle,  29  Ark.  202. 

Neither  tenant  by  entirety  can  convey  his  or  her  interest  ao 
as  to  effect  the  right  of  survivorship  in  the  other.  The  aliena- 
tion by  the  husband  of  a  moiety  will  not  defeat  the  wife's 
title  to  that  moiety  if  she  survive  him;  but,  if  he  survive,  the 
conveyance  becomes  as  effective  to  pass  the  whole  estate  as  it 
would  had  ho  been  sole  seised  at  the  time  of  the  conveyance. 
The  husband  may  do  what  he  pleases  with  the  rents  and  profits 
during  coverture,  but  he  cannot  dispose  of  any  part  of  the 
inheritance  without  his  wife's  consent:  Boone's  Law  of  Beal 
Property,  sec.  366,  and  cases  cited.  An  estate  of  inheritanco  is 
''a  species  of  freehold  estate  in  land,  otherwise  called  a  Yee,' 
where  the  tenant  is  not  only  entitled  to  enjoy  the  land  for  his 
own  life,  but  where,  after  his  death,  it  is  cast  by  the  law  upon 
the  persons  who  successfully  represent  him  in  perpetuum  in 
right  of  blood,  according  to  a  certain  established  order  of  de- 
Bcent*':  1  Stephen's  Commentaries,  218;  Coke  on  Littleton,  sec 
61;  Black's  Law  Dictionary,  436,  ^'Estate  of  Inheritance."  From 
these  definitions  it  seems  that  an  estate  held  by  entirety  cannot 
be  an  estate  of  inheritance. 

It  follows,  from  what  has  been  said,  that  the  court  erred  in 
giving  judgment  for  appellee  for  one-half  of  said  property, 
and  for  one-third  of  the  other,  as  during  the  lifetime  of  her 
husband  she  was  only  entitled  to  the  rents  of  one-half,  but  in 
case  of  the  death  of  the  husband  to  the  whole.  The  husband 
was  entitled  to  one-half  the  rents,  until  the  death  of  his  wife, 
in  which  event  he  would  be  entitled  to  the  whole  estate.  His 
vendee,  therefore,  is  entiQed  to  one-half  the  zents  while  the 
wife  of  his  vendor  lives. 
Beversed  and  remanded  for  a  new  triaL 
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A  DBCEEB  OF  DIYOBOB  IS  NOT  BTIDHNOB  In  anotlier  suit, 
ereept  In  a  case  In  which  the  same  partlea^  or  tlieir  prtvies,  are  Ilti- 
gating  in  regard  to  the  same  subject  of  contror^rsy:  Belknap  ▼• 
Stewart,  88  Neb.  804,  41  Am.  St  Bep.  729,  and  note. 

HUSBAND  AND  WIFB.— TBNANCY  BY  BNTIBBTY  Is  to  be 
presumed  when  the  grantees  are  husband  and  wlfe^  unless  fronr  the 
language  of  the  deed  it  Is  manifest  that  a  different  purpose  was  In- 
tended: Thomberg  t.  Wiggins,  1S5  Ind.  17Q,  41  Am.  St  Bep.  422, 
and  note;  and  neither  of  them,  without  the  consent  of  the  other,  can 
dispose  of  any  part  of  the  estate  so  as  to  affect  the  right  of  survivor- 
ship  of  the  other:  HUes  t.  Fisher,  144  N.  T.  806,  48  Am.  BL  B^u 
702,  and  note.  Contra,  Donegan  v.  Donegan,  108  Ala.  488,  40  Abl 
St  Bep.  58;  Boblnson,  Appellant  88  Me.  17,  61  Am.  St  B^».  807. 

DIYOBCB— TBNANGY  BY  BNTIBBTY.— Under  a  Joint  deed  to 
a  husband  and  wife,  they  take  by  entireties^  and  the  estate  thus 
created,  with  the  right  of  sunrlTorshlp,  is  not  destroyed  nor  affected 
by  dlTorce  of  the  grantees:  Appeal  of  Lewis,  85  Mich.  840,  24  Abl 
St  Bep.  94.  Contra,  Hopson  t*  FowlkeSf  Itt  Tenn.  697,  86  Am.  St 
BiQp.  120,  and  notSb 
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H0MBSTBAD8  IN  BSTATBS  BY  OUBTBSY.— The  posses 
sory  interest  of  a  tenant  by  the  curtesy  consummate  is  suffldenC  to 
support  a  claim  of  homestead. 

HOMBSTBADS-OONVBYANCB  TO  OHILDBBN— BIGHTS 
OF  CBBDIT0B8.— A  survlTing  husband,  haying  a  homestead  in  ao 
estate  by  the  curtesy,  may  conyey  such  estate  to  his  children  with- 
out Interference  by  his  creditors. 

fiOMBSTBADS-SALB-CLOUD  ON  TFTLB.— A  BSle  of  a 
homestead,  under  execution  by  the  credits:*  of  the  homesteader 
creates  a  cloud  upon  the  title,  which  may  be  remoyed  in  equity. 

HOMBSTBADS-WHBN  NOT  LOST.— If  the  association  of 
persons  constituting  the  family  is  broken  up,  whether  by  separation 
or  death  of  some  of  the  members  thereof,  or  coming  o<  age  of  the 
children,  the  right  of  the  homestead  continues  In  the  former  head  of 
the  family,  provided  he  still  resides  at  his  old  home^  and  continues 
to  occupy  it  as  his  homestead. 

HOMBSTBADS.— LBASB  OF  a  homestead  doss  not  iieosa- 

sarlly  constitute  an  abandonment  thereof, 

J.  O.  B.  SimmSy  for  the  appellants 
8.  Frauentbaly  for  the  appellees. 

"^  BTJNN,  C.  J.    This  is  a  bill  in  the  Faulkner  dianoei7 

court  by  the  appellees  againat  the  appellant  company  to  lemotv 
a  cloud  upon  plaintiffs  title  to  lots  Nos.  11,  12,  23,  and  24  in 
block  26  of  Bobinson's  plan  of  the  town  of  Conway,  Faulkner 
county^  Arkansas.  Decree  for  plaintiffs^  and  the  d^endant  ap- 
pealed to  this  court. 
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Naiciasa  Wooster  departed  this  life  on  the  25th  of  October^ 
1896,  leaving  wirviving  her  her  husband,  J.  P.  Wooeter,  Sr., 
and  her  and  his  children,  J.  P.  Wooster,  Jr.,  aged  twenty-seven 
or  twenty-eight    years,    Mrs.  Mary  Ellen  Gellenwater,    aged 
twenty-five  years,  and  Mrs.  ***  Annie  L.  Tate,  aged  twenty- 
two  years,  and  seised  of  the  lots  above  named.    For  many  years 
she  had  been  afflicted  .with*  rht^xuaatism,  and  had,  in  company 
with  her  hnsband,  made  thr^e  senreTsl  visitH'to  Hot  Springs  in 
this  state,  seeking  relief  from  the  waters- of  •tiiat  plac^,  making 
a  considerable  stay  on  each  visit,  the  first  of  whid  waA*  before* 
they  settled  npon  the  lots  in  controversy  and  occnpied  them  and 
the  bnildings  thereon  as  their  homestead,  which  was  in  1888. 
On  the  last  visit,  it  became  apparent  that  their  stay  wonld  be 
indefinitely  prolonged,  and  they  leased  their  homestead  to  one 
Hardin  for  one  year,  beginning  the  7th  of  Angost,  1896,  and  ex- 
]nring  the  7th  of  Angnst,  1897.    From  their  entrance  npon  the 
premises,  the  wife  and  husband  continued  to  claim  the  same 
as  their  homestead,  neither  of  them  having  any  other  home- 
stead, and  never  were  absent  from  the  same,  except  as  stated, 
and  therefons,  never  abandoned  the  same,  nor  did  any  act 
amounting  to  an  abandonment.    The  wife,  the  owner  of  the 
fee  in  the  homestead,  died  in  October,  1896,  and  their  said 
children  were  all  then  of  age,  and  said  lease  had  not  then  ex- 
pired; and  the  husband  and  father,  then  the  tenant  by  Hhe 
curtesy  and  otherwise  entitled  to  the  possession,  was  thus  pre- 
vented from  resuming  the  possession,  and  was  in  fact  still  fur- 
ther delayed  in  taking  possession  by  the  extreme  illness  of  the 
lessee,  Hardin,  after  the  expiration  of  the  lease. 

Soon  after  the  dea;th  of  Mrs.  Wooster,  the  defendant  com- 
pany, luiving  previously  obtained  a  judgment  against  J.  P. 
Wooster,  Sr.,  caused  execution  to  be  issued  and  levied  upon  his 
life  estate  in  the  land  in  controversy,  and  on  the  2d  of  January, 
1897,  the  same  was  sold  thereunder  to  the  defendant  company, 
and  the  sheriff  gave  to  it  his  certificate  of  sale  and  purchase, 
and  thk  certificate  constitutes  the  alleged  cloud  upon  plaintiff's 
title. 

The  plaintiffs  are  the  owners  of  the  fee  by  inheritance  from 
their  mother,  the  said  Narcissa,  and  two  of  them  of  the  pos- 
sessory right  of  their  father  by  purchase  from  him  as  evidenced 
by  deed  dated  December,  1896,  about  two  months  after  the 
death  of  the  mother,  but  after  the  levy  of  the  execution  of  de- 
fendant, as  stated  above.  The  oonsideration  of  the  deed  from 
the  father  to  the  two  children,  as  testified  by  him,  was  four  bun- 
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dred  dollan,  '^  which  he  owed  them,  the  amount  stated  in 
the  deed,  and  the  further  conaideration  that  he  waa  to  be  per- 
mitted to  share  the  use  and  occupation  of  the  home  with  them. 

The  father  and  husband  sought  in  ereiy  proper  way  to  a»- 
tert  his  homieatead  claim  against  the  execution  of  defendant,  but 
all  his  efforts  to  obtain  a  supersedeas  agyunst  it  were  of  no  ayail, 
and  he  seems  to  hare  given  up  t^e  contest  in  despair* 

The  husband,  during  th^ 'lifetime  6f  his  wife,  had  but  an 
inchoate  right  iil  t^  propeHy,  subject  to  be  dd^eated  by  the 
jmrm^'lpf  the  wife,  and  to  become  consummate,  in  case  ot  her 
'deaft  Before  his.  He  had,  howeyer,  independent  of  this,  a  joint 
homestead  right  with  his  wife  (she  assenting,  as  appears  to  have 
been  the  case),  growing  out  of  his  marital  rdationa  with  her,  aa 
against  the  rest  of  the  world:  Orr  y.  Shiaf  t,  22  Mich.  260;  Buck 
T.  Cee,  36  ArL  525. 

After  her  death,  he,  being  the  tenant  by  the  curtesy,  owned 
a  life  estate  in  the  property,  and  had  possession  through  hia 
tenant,  Hardin,  and  was  entitled  to  claim  his  interest  as  exempt 
from  execution  as  his  homestead,  since  almost  any  possessory 
interest  will  support  a  homestead  claim:  Bockafellow  t.  Peay, 

40  Ark.  69;  Sims  y.  Thompson,  39  Ark.  301;  Ward  t.  Mayfield, 

41  Ark.  94;  Bobeon  y.  Hough,  56  Ark.  621;  Thompson  t.  King; 
54  Ark.  9.  It  is  held  in  Thompson  y.  King,  54  Ark.  9,  that  the 
tenancy  by  the  curtesy  must  yield  to  the  right  of  home- 
stead in  the  minor  childiien,  but  in  this  case^  where  the  life 
tenancy  attached  on  the  death  of  the  wife,  there  were  no  minor 
children  to  claim  in  opposition  to  the  tenant  by  the  curtesy. 

The  husband  continued,  in  eyery  proper  way,  to  assert  his 
homestead  right  from  the  time  he  and  his  wife  and  family  began 
to  occupy  it  as  such  in  1888,  jointly  with  her  until  her  death, 
and  afterward  until  sold  to  his  children,  and  eVen  after  tha^ 
doubtless  to  preserve  his  reservation  testified  to  by  him.  If  this 
property  constituted  his  homestead  from  the  beginning,  he  be- 
ing then  a  citizen  of  the  state,  a  married  man  and  the  head  of  a 
family,  and  he  continued  to  assert  his  claim  to  it  as  a  home- 
stead on  all  proper  oocasions  and  in  eyery  proper  way,  as  he 
appears  to  haye  done,  and  had  neyer  abandoned  it,  as  appears 
to  be  the  case,  until  the  sale  to  his  children  as  aforesaid,  he  had 
•®^  a  right  to  claim  it  as  exempt  from  the  payment  of  his  debts, 
and  therefore  to  convey  to  his  children,  without  let  or  hin- 
drance from  his  creditors.  In  such  case,  moreoyer,  there  was 
nothing  left  in  him  upon  which  the  execution  could  be  levied, 
and  the  sale  carried  nothing  with  it.    But  the  sale  under  the 
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tneaiioii  wms  in  so  far  yoidaUe  onlj  as  to  create  a  cloud  aptm 
the  title  of  plaintiS. 

In  Stanley  t.  Snyder,  43  Ark.  429,  thk  court  aaid:  ^ThB 
eonatitutioii,  which  contains  our  homestead  law,  has  not,  in  ez* 
press  termsy  anticipated  and  proyided  for  CTery  possible  phase  of 
the  qnestioiL  It  therefore  deyolyes  upon  thB  courts  to  construe 
and  apply  the  law  to  new  cases  ss  they  arise.  Interpreting  the 
law  according  to  its  spirit,  and  following  the  current  adjudicsr 
tions,  we  hold^  though  with  some  hesitation,  that  whien  the  as- 
sociation of  persons  which  constitute  the  family  is  broken  up, 
whether  by  separation  or  the  death  of  some  of  the  members,  the 
right  of  homestead  continues  in  the  former  head  of  the  family, 
proTided  he  still  resides  at  his  old  home.** 

Now  in  the  case  at  bar,  J.  P.  Wooster,  Sr.,  was  the  former 
head  of  the  family — ^that  is,  the  head  of  the  family  before  the 
wife  died,  and  the  children  had  reach^  their  majority  and 
separated  from  the  family,  if,  in  fact,  there  was  ever  any  such 
separation.  He  was  also  in  possession  at  the  death  of  his  wife, 
through  their  tenant,  Hardin,  whose  lease  had  not  then  expired, 
and  he  still  had  title  sufficient  to  support  a  homestead  claim, 
and  the  doctrine  of  Stanley  t.  Snyder,  43  Ark.  429.— once  a 
homestead  always  a  homestead,  as  long  as  occupied  and  claimed 
as  such — we  think,  applied  to  him;  and  it  follows  that  his 
children,  jnirchasing  from  him,  took  free  from  the  daims  of 
their  fatiier's  creditors,  and  were  entitled  to  the  relief  asked. 

The  decree  is  affirmed* 

Wood^  X,  dissenting* 


H0iaBSTBAD8.-A  TENANT  BY  THB  CURTIOSY,  barliig  a  life 
estate  subject  to  leyy  and  sale  under  execution.  Is  an  ''owner''  of 
land  witbin  tbe  meaning  of  a  statute  allowing  to  ''owners^'  a  home- 
stead: Monographic  note  to  Pryor  t.  Stone,  70  Am.  Dec.  S44. 

HOMII!STBADS--FBAUDULBNT  OONyBYANCBS.-Thei«  can 
be  no  fmndnlent  alienation  of  homestead  property:  Boberts  v.  Rob* 
lnson«  49  Neb.  717,  50  Am.  St  Bep.  507,  and  note.  A  husband's 
eouTeyance  of  an  exempt  homesteaid  to  his  wife  Is  not  fraudulent 
as  to  his  creditors:  Pike  t.  Miles,  23  Wis.  164,  09  Am.  Dec.  14& 

HOMBSSTSIADS— LBASB  OF.^Homestead  rights  may  exist  In 
land  leased  or  sold  under  contract,  where  the  legal  title  remains 
in  the  vendor:  Anderson  ▼.  Gosman,  103  Iowa,  266,  64  Am.  St  Bep. 
177.    Compare  note  to  Ooff  y.  Jones,  8  Am.  St  Bep.  623. 

HOMESTBAD— WHBN  NOT  LOST.— A  homestead  right  once  ac* 
qoired  by  i^  man  as  head  of  a  family,  is  not  lost  by  the  subsequent 
death,  marriage,  or  remoyal  of  all  the  family  but  hlmaelf :  Eessler  v. 
Dranb,  52  Tex.  575.  86  Am.  Bep.  727,  and  note;  Btolta  T.  Sale,  82 
Ky.  6b  S6  Am.  St  Bep.  670,  and  note. 
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AOBUMEN   V.    BaBNBS. 
[es  ABKAMBia,  442.] 

HOMBSTBADS— EXEMPTION  OF  INSUBANCB  IfONBT.^ 
If  money  Is  loaned  with  which  to  purchase  a  homestead  and  so  used,, 
and  a  mortgage  given  to  the  lender  to  secure  its  repayment,  insur- 
ance money  due  on  a  building  constituting  part  of  the  homestead  la 
not  exempt,  in  favor  of  the  borrower,  from  s^zure  on  process  of 
garnishment  or  execution  for  the  mortgage  debt  due  the  lender. 

HOMBSTBADS  —  PUROHASB     MONEY  —  BORBOWBI> 
MONEY. — Money  borrowed  of  s^  third  person  with  which  to  par- 
chase  a  homestead,  when  It  is  understood  between  the  lender  and 
borrower  that  it  is  to  be  used  for  that  purpose,  and  It  is  so  nsed^ 
Is  purchase  money,  and  the  homestead  is  liable  therefor. 

B.  C.  Fuller,  and  Thornton  ft  Thornton,  for  the  q>pellant. 

W.  S.  Amis,  for  the  appellee. 


HUOHES,  J.  Where  money  is  loaned  with  which  ta 
purchase  a  homestead,  npon  the  understanding  that  it  will  be 
so  used,  and  it  is  so  used,  and  a  mortgage  is  given  to  the  lender 
to  secure  the  payment  of  the  money  loaned  for  that  purpose, 
if  the  building  constituting  a  part  of  the  homestead  is  insured 
for  the  benefit  of  the  owner  of  the  homestead,  and  afterward  is 
consumed  by  fire,  is  the  money  due  on  the  policy  of  insurance 
exempt  from  seizure  on  process  of  garnishment  or  execution  f<^ 
the  debt  due  the  lender? 

Article  9,  section  3,  of  the  constitution  of  1874,  provides  that 
'^he  homestead  of  any  resident  of  this  state,  who  is  married 
or  the  head  of  a  family,  shall  not  be  snibject  to  the  lien  of  any 
judgment  or  decree  of  any  court  or  to  sale  under  execution  or 
other  process  thereon,  except  such  as  may  be  rendered  for  the 
purchase  money  or  for  specific  liens.''  Acruman's  testimony 
shows  that  he  loaned  the  money  to  Barnes  to  be  used  for  tKe 
purchase  of  the  homestead  property,  and  Barnes  swears  he  used 
it  for  that  purpose.  Barnes  executed  a  mortgage  to  Acrumaa 
upon  the  same  property  to  secure  the  payment  of  the  money 
loaned  with  which  to  purchase  it.  In  some  courts  it  is  held 
that  money  loaned  to  purchase  property  cannot  be  considered 
purchase  money  as  between  the  lender  and  borrower,  but  only 
between  the  vendor  and  purchaser  of  the  property:  Heuisler  y. 
Nickum,  38  Md.  270.  But,  in  our  opinion,  the  weight  of  au- 
thority and  the  better  reason  is  that  money  borrowed  of  a  third 
person  with  which  to  purchase  a  homestead,  when  it  is  under- 
stood  between  the  lender  and  the  borrower  that  it  is  to  be  used 
for  that  purpose,  and  it  is  so  used,  is  purchase  money:  Allen  t. 
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Havlej,  66  HI.  164;  Hamrick  t.  People's  Bank,  54  Oa.  602;  Canr 
T.  Caldwell,  10  CaL  385,  70  Am.  Dec.  740;  Nichols  t.  Orer- 
acker,  16  Kan.  64.  **ThingB  bought  with  borrowed  mon^, 
borrowed  with  the  avowed  purpose  of  buying  them,  are  not  ex* 
empt  as  against  the  lender'':  Waples  on  Homesteads  and  Ex* 
emptions,  911;  Honlehan  y.  Bassler,  73  Wis.  657.  'The  home- 
stead is  liable  for  money  borrowed  to  pay  a  balance  due  on  the 
purchaae  price":  White  v.  Wheelan,  71  Ga.  533;  Middlebrooks  t. 
Warren,  59  €kL  232.  '^One  who  loans  money  to  enable  another 
to  purchase  a  homestead  cannot  be  defeated  in  collecting  it  by 
the  claim  of  homestead  immunity  upon  the  ^^  part  of  the  bor- 
rower'': Warhmund  t.  Merritt,  60  Tex.  24;  Eylar  t.  Eylar,  60 
Tex.  816. 

The  insurance  money  due  the  appellee  in  this  case  was  not 
exempt  from  the  debt  due  the  appellant  for  the  thousand  dol- 
lars loaned  him  1^  the  appellant  with  whidi  to  purchaas  the 
homestead,  for  the  loss  of  which  the  insurance  money  waa  due 
the  appellee.  The  money  loaned,  under  the  droumstances,  was 
purchase  morney,  according  to  the  authorities.  Wherefore  the 
decree  of  the  chancellor  holding  that  the  money  is  exempt  is 
erroneoos. 

The  judgment  is  reyersed,  with  directiona  to  enter  a  judg- 
ment for  the  appeUant 


HOHBSTBADS^PXJROHABB  MONBY.— Money  borrowed  to  pur- 
chase land  la  not  purchase  money  within  the  meaning  of  a  statute 
declaring  that  the  homestead  right  shall  not  be  claimed  against  a 
debt  due  for  the  purchase  money:  Byster  t.  Hatheway,  50  in.  621, 
90  Am.  Dee.  087.  This  la  tme  in  the  absence  of  an  understanding 
with  the  lender  that  the  borrowed  money  is  to  be  used  in  the  pur- 
chase of  a  homestead:  Dreese  ▼.  Myers,  62  Kan.  126, 80  Am.  St  Rep. 
336.  Compare  Ifagee  t.  Magee»  61  111.  600,  00  Am.  Dea  671,  and  ex- 
tended note. 

HOM10BTBAD&— IN8T7BANCB  MONBY  due  upon  a  policy  Issued 
on  a  homestead  Is  not  subject  to  garnishment  at  the  salt  of  a 
creditor:  Chase  t.  Swayne,  88  Tesx.  218,  68  Ani«  St  Bep.  742,  and 

BOtSb 
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State  v.  Sloan. 

(66  ARKAWah,  57&] 

OONSTITUTIONAL  LAW— NBCESSAEY  BXPBNaBS  OF 
GOVBBNMBNT.— Power  delegated  by  the  cooBtitution  to  the  le^»- 
latare  to  appropriate  money  to  defray  the  necessary  ezpenaea  of 
govemmait  carries  with  it  the  right  to  determine  what  is  a  nee- 


OONSTITUTIONAL  LAW— BNACTMBNT  OF  STATUTB- 
NBOBSSABY  BXPBNSB  OF  OOYBRNMBNT.— If  a  statute  making 
an  appropriation  for  building  a  state  capitol  recelTes  a  mere  major- 
ity of  the  votes  of  both  houses  of  the  legislature^  and  the  presiding 
officers  thereof  decide  that  the  statute  has  received  the  majority  nec- 
essary to  its  passage,  and  no  appeal  is  taken  from  that  decision, 
it  must  be  presumed  that  the  legislature  has  ratified  the  acts  of 
Its  officers,  thereby  declaring  that  the  statute  is  constitutioiially 
passed,  and  that  the  building  of  such  state  capiUH  is  a  necessary  ex- 
pense of  government 

CONSTITUTIONAL  LAW  — TITLB  OF  AOT  — UNITY  OF 
8UBJBGT— APPROPBIATIONS.—  Under  a  constitutional  provi^on 
that  no  statute  shall  relate  to  more  than  one  subject,  which  must  be 
expressed  in  its  title,  the  unity  of  the  subject  of  an  appropriation 
bill  or  statute  is  not  broken  by  appropriating  several  sums  for  spe- 
cific objects,  which  are  necessary  or  convenient,  or  tend  to  the  ac- 
complishment of  one  general  design,  notwithstanding  other  purposes 
than  the  main  design  may  be  thereby  subserved. 

CONSTITUTIONAL  LAW— APPROPRIATION  STATUTB- 
UNITY  OF  SUBJBGT.— A  statute  authorising  the  buUding  <tf  a 
state  capitol  upon  the  ground  now  occupied  by  the  state  penitentiary, 
and  making  an  appropriation  therefor,  and  also  authorising  the  peni- 
tentiary board  to  procure  new  grounds  and  build  a  new  penitentiaiy, 
and  to  pay  therefor  out  of  the  fund  at  its  disposal  at  the  time  the 
statute  is  passed,  is  valid,  and  not  unconstitutional  as  embracing 
two  subjects  of  appropriations  in  one  statute. 

J.  Dayis,  attorney  general^  and  C.  Jacobson^  for  the  appel- 
lant. 

T.  M.  Mehaffy,  J.  D.  Shacklef  ord,  and  Caimichael  &  Seawel, 
for  the  appellees. 

677  BATTLE,  J.  This  action  involves  the  constitutionality 
of  an  act  of  the  general  assembly  entitled,  ''An  act  to  provide 
for  the  erection  of  a  new  state  capitol/'  approved  April  17, 1899. 
For  the  purpose  of  erecting  and  completing  a  new  state  capitol 
building  for  the  state  of  Arkansas  at  the  city  of  little  Rock, 
in  this  state,  this  act  provides  for  the  appointment  and  organi- 
zation of  a  board  to  be  known  as  the  '^board  of  state  capitol 
commissioners,''  and,  among  other  things,  makes  it  their  duty, 
as  soon  as  practicable,  to  secure  a  suitable  set  of  plans  and 
specifications  for  the  capitol  building  to  be  erected;  and  pro« 
Tides  that  the  building  shall  be  so  planned  that  suitable  qnar- 
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ten  for  all  departmenta  of  the  ttate  gOTemmeat  will  be  pio- 
-vided  for  in  the  beet  poesible  maimer,  and  shall  be  fireproof 
and  conatructed  of  granite^  brick,  and  iron,  and  ahall  haye  a 
roof  of  either  slate  or  aheet  metal,  and  shall  be  provided  with 
pioper  heating,  lighting,  and  ventilating  apparatus  and  with 
the  most  modem  sanitary  arrangements;  and  that  thB  reason- 
able cost  of  the  bnilding  shall  not  exceed  one  million  dollars. 
The  act  further  provides  that  the  board  shall  acqnire,  in  the 
manner  moat  economical  and  most  diesirable  to  the  state,  a 
piece  of  land  suitable  to  the  mannfactnre  of  brick  and  a 
granite  qnarry  or  a  piece  of  granite  land  npon  which  a  desir- 
able  qnany  can  be  opened;  and  that  the  board  shall  appoint  a 
superintendent  of  the  granite  quarry,  who  shall  be  a  competent 
and  experienced  qnanyman  and  shall  have  a  thorough  knowl- 
edge of  stone  cutting;  and  makes  it  the  duty  of  the  state  peni- 
tentiaiy  board  to  ^tum  over''  to  the  board  of  state  capitol  com- 
missioners such  number  of  convicts  as  can  be  advantageously 
worked  upon  the  construction  of  the  capitol  building  and  the 
manufacture  of  brick  and  the  quarrying  and  cutting  of  stone 
therefor,  not  exceeding  two  hundred  in  number.  The  act 
then  makes  the  provisions  contained  in  sections  11  and  12  of 
the  act,  which  are  as  follows: 

•'^  "Sec.  11.  That,  for  the  purpose  of  carrying  out  the  pro- 
visions of  this  act  for  the  employment  of  an  architect,  superin- 
tendence, the  ^rarchase  of  toolsi,  machinery,  lands  for  the  manu- 
facture of  brick,  and  quarrying  of  stone,  or  leases  thereof,  and 
for  the  transportation  of  materials,  and  other  purposes  neces- 
sary to  the  carrying  out  of  the  provisions  of  this  act,  there  is 
hereby  appropriated  the  sum  of  fifty  thousand  ($50,000)  dol- 
lars out  of  any  moneys  in  the  state  treasury  which  may  arise 
from  the  sale  of  lands,  except  school  lands,  belonging  to  the 
state  for  the  two  (2)  years  commencing  on  the  first  day  of  April, 
1899,  and  ending  on  the  thirty-first  day  of  March,  1901,  and 
also  all  fees  paid  to  the  commissioner  of  state  lands,  and  al0O 
the  net  proceeds  of  the  labor  of  the  state  convicts  during  the 
same  period. 

*^Sec.  12.  The  new  statehouse  shall  be  located  on  the  present 
penitentiary  grounds  of  the  state.  The  board  of  penitentiary 
commissioners  is  hereby  invested  with  authority  to  abandon  the 
present  penitentiary  grounds  of  the  state,  to  turn  the  same  over 
to  the  statehouse  board  for  the  purposes  provided  in  this  act. 
The  penitentiary  board  is  authorized  to  procure  new  grounds 
at  such  place  as  they  may  select  in  Pulaski  county;  cause  new 
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bnfldings  and  walls  to  be  constructed  for  nse  as  a  penitentiaij, 
the  expenses  thereof  to  be  paid  out  of  the  fund  now  at  the 
disposal  of  said  penitentiary  board'^  Acts  1899,  p.  212. 

It  is  contended,  in  behalf  of  the  state,  that  the  act  is  nn- 
constitutional   for   two   reasons:  1.  Because   the   building  of 
a  new  state  capitol  is  not  a  necessary  expense  of  goyemment^ 
and  the  act  was  not  passed  by  a  majority  of  two-thirds  of  both 
houses  of  the  general  assembly;  and  2.  Because  the  act  em- 
braces more  than  one  subject  of  appropriation.    The  sections* 
of  the  constitution  of  which  it  is  said  to  be  in  yiolation  are  as 
follows:  '^0  state  tax  shall  be  allowed,  or  appropriation  of 
money  made,  except  to  raise  means  for  the  payment  of  the  just 
debts  of  the  state,  for  defraying  the  necessary  expense  of  goY- 
enmienty  to  sustain  common  schools,  to  repel  inyasion  and  sup- 
press insurrection,  except  by  a  majority  of  two-thirds  of  both 
houses  of  the  general  assembly/'    '^The  general  appropriation 
bill  shall  embrace  nothing  but  appropriations  for  the  ordinaiy 
expense  of  the  executire,  legislatire,  and  judicial  departmoii^ 
^'^^  of  the  state.    All  other  appropriations  shall  be  made  bj 
separate  bills,  each  embracing  but  one  subject:  Const,  art  5, 
sees.  30,  31. 

1.  There  is  nothing  in  the  constitution  of  this  state  defining 
what  is  a  necessaiy  expense  of  government,  or  denying  or  limit- 
ing the  right  of  the  legislature  to  d)etermine  the  question.  On 
the  contrary,  the  right  is  impliedly  del^ated  *to  it;  for  the 
power  to  appropriate  money  to  defray  the  necessaiy  expenses 
of  goremment  carries  with  it  the  right  to  determine  what  is 
a  necessary  expense.  Upon  this  principle,  local  and  special 
laws  have  been  upheld  by  this  court,  notwithstanding  the  consti- 
tution denies  to  the  legislature  the  power  to  pass  a  special  or 
local  law  in  any  case  where  a  general  law,  which  would  afford 
the  same  relief,  could  be  enacted;  holding  that  the  power  to 
pass  a  special  or  local  act  under  given  drcumstanoes  empowered 
it  to  determine  when  the  circumstances  existed:  Davis  v. 
Gaines,  48  Ark.  370;  Boyd  v.  Bryant,  36  Ark.  78,  87  Am.  Bep. 
6;  Carson  v.  St.  Francis  Levee  District,  59  Ark.  518;  Powell  v. 
Durden,  61  Ark.  21. 

But  how  is  it  shown  that  the  legislature  decided  that  the 
building  of  a  state  capitol  was  a  necessity  of  govemmentf 
That  question  need  not  have  been  directly  and  expressly  sub- 
mitted for  decision.  When  the  vote  of  either  house  was  taken 
for  the  purpose  of  deciding  whether  the  bill  introduced  for  the 
purpose  shoidd  be  passed,  it  was  the  duty  of  the  presiding  offi- 
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oer  to  decide  whether  it  received  the  majority  necessary  for  it 
to  become  a  law^  and  if,  a  majority  so  TOting,  he  decided  that 
it  had,  and  no  appeal  was  taken,  the  house  thereby  ratified,  ap- 
proved, and  adopted  his  decision.  When  it  had  passed  both 
houses  in  this  manner,  it  was  enrolled,  and  in  that  form  was 
signed  by  the  presiding  officer  of  each  hontfd  in  attestation  of 
the  fact  that  it  had  passed  both  houses  with  the  requisite  major- 
ity, and,  thus  attested,  was  taken  by  a  committee  to  the  goT« 
emor  for  his  approvaL  In  this  way  the  legislature  decided  that 
ii  had  passed  the  bill  by  a  constitutional  majority,  and  thereby 
that  the  building  of  a  new  capitol  waa  a  necessity  of  goTem- 
ment;  for  its  action  is  referable  only  to  the  power  under  which 
it  could  have  donstitutionally  passed  the  bill;  and  it  thereby 
*^^  accomplished  what  it  had  undertaken  to  do,  because  it  had 
the  authority. 

8.  Are  there  two  subjects  of  appropriation  in  the  aet  of 
April  17,  1899?  Similar  questions  have  arisen  under  a  dauae 
of  the  constitutions  of  many  states  which  diBclared  that  no  aet 
should  relate  to  more  than  one  subject,  and  that  should  be  ex* 
pressed  in  its  title.  Under  this  clause,  the  courts  have  uni- 
formly held  that  the  unity  of  the  subj'ect  of  an  act  was  pre- 
served, and  there  was  no  violation  of  the  constitution,  so  long 
as  the  different  parts  of  the  act  relate,  directly  or  indirectly, 
to  the  same  general  object  fairly  indicated  by  its  title;  and  that 
the  unity  of  object  must  be  looked  for  in  the  ultimate  end, 
and  not  in  the  details  or  steps  leading  to  the  end;  for  it  is 
within  the  province  of  the  legislature  to  determine  and  provide 
what  means  will  contribute  to  the  accomplishment  of  the  gen- 
eral object  of  an  act,  and  it  may  include  under  its  title  every 
means  convenient  or  niecessary  or  that  may  tend  to  carry  into 
effect  the  main  design,  without  regard  to  tiie  secondary  objects 
thereby  accomplished.  In  speaking  of  a  section  of  the  con- 
stitution of  Kentucky  which  declared,  '^o  law  enacted  by  the 
general  assembly  shall  velate  to  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title,"  the  supreme  court  of  the 
TTnited  States  said:  ^t  is  enough  if  the  law  has  but  one 
general  object,  and  that  object  is  fairly  expressed  in  its  title.** 
Judge  Cooley,  in  speaking  of  such  clauses  cr  sections,  said: 
'^The  general  purpose  of  these  provisions  is  accomplished  when 
a  law  has  but  one  general  object,  which  is  fairly  indicated 
by  its  title.  To  require  every  end  and  means  necessary  or 
convenient  for  the  accomplishment  of  this  general  object  to  be 
provided  for  by  a  separate  act  relating  to  that  alone  would  not 
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only  be  iiiiree«>nabley  but  would  render  legidation  unpoeBiblfl^: 
Fletcher  t.  Olirer^  25  Ark«  299;  Peopk  t.  MahAiiej,  13  Midu 
481,  495;  Ackley  School  Difitriet  t.  Hall,  113  U.  8.  135; 
Carter  County  t.  Sinton,  120  TJ.  &  622;  Ooolefi  Conatitar 
tional  LiinitationBy  6th  ed.,  172. 

From  the  doctrinie  of  the  oaaee  referred  to  we  deduce  by 
analogy  the  following  mle:  The  nnity  of  the  sabject  of  an  ap- 
propriation is  not  broken  by  appropriating  aeTeral  smns  for 
aeyeral  speciSo  objects,  which  are  necessary  or  oonvenient  or 
^'^^  tend  to  the  accompliiihnient  of  one  general  design,  notwith- 
standing other  purposes  than  the  main  design  may  be  thereby 
subserved.  As  an  iUustration,  suppose  the  legislature  piondes 
for  the  building  of  a  capitol  and  appropriates  a  oertain  sum  for 
the  purchase  of  the  brick  used  in  its  construction,  a  oertain  sum 
for  the  granite,  a  certain  sum  for  all  other  materials,  and  a  cer- 
tain sum  for  all  the  labor  performed  in  its  erection.  There 
would  be  but  one  subject  of  appropriation,  and  that  woidd  be 
the  construction  of  a  capitol,  and  the  sum  total  of  all  these 
appropriations  would  constitute  only  one  appropriation  made 
for  that  purpose. 

Buit  it  is  said  theit  there  ore  two  subjects  of  appropriations 
in  the  act  of  April  17,  1899,  and  they  are  a  new  capitol  and  a 
new  penitentiary.  This  statement  is  not  accurate.  This  board 
of  state  capitol  commissioners  is  not  tmlimited  in  its  power  to 
build  a  capitoL  They  are  required  to  build  it  on  the  'present 
penitentiary  grounds  of  the  state.**  They  can  build  it  in  no 
other  place.  The  subject  of  the  act  is,  then,  the  building  of  a 
siate  capitol  upon  the  ground  now  occupied  by  the  penitentiaiy. 
The  legislature  had  the  unqu^estionable  right  to  select  the  loca- 
tion and  fix  the  dimensions  of  the  ground  to  be  used  for  that 
purpose.  In  the  exercise  of  this  right,  they  set  apart  the  whole 
of  the  penitentiary  ground  for  the  site.  When  they  located  it 
as  they  did,  they  knew  that  the  destruction  of  the  present  pen- 
itentiary will  necessarily  follow,  and  that  some  place  will  be 
needed  for  the  confinement  and  safekeeping  of  conyicts  when 
they  will  not  be  lawfully  employed  outside  of  the  penitentiary 
walls.  The  laws  of  the  state  require  a  prison  to  be  maintained 
for  that  purpose.  The  penalty  for  every  felony  which  is  not 
capital  is  imprisonment  in  the  penitenitary.  They  doubtless 
foresaw  that  the  building  of  a  penitentiary  cannot  be  postponed 
until  the  building  of  a  new  capitol,  which  will  probably  occupy 
many  years,  will  be  completed.  Th^  obyiously  found  that  if 
is  necessary  to  procure  other  groimds,  and  to  build  a  new  pen- 
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itentiaiy  for  the  convicts  to  occupy  when  the  old  wfll  he  vacated, 
before  the  capitol  can  be  located  and  erected  as  they  desired  or 
intended;  that  this  is  an  obstacle  which  must  be  first  removed; 
and  that  the  necessity  of  the  state  demands  it.  To  provide  for 
this  necessity,  they  authorized  the  penitentiary  hoard  to  pro- 
cure other  grounds,  and  cause  new  buildings  and  walk  to  be 
B^  constructed  for  use  as  a  penitentiary.  This  will  be  nec- 
essary, just  as  it  is  necessary  to  clear  away  the  dense  and  heavy 
timber  and  undergrowth  that  encumber  a  lot  of  ground  before 
the  erection  of  a  building  on  the  same.  The  money  that  will 
be  expended  in  the  purchase  of  ground  and  the  building  of  a 
new  penitentiary  will  be  in  aid  and  for  the  furtherance  of  the 
main  subject  of  appropriation,  and  will  be  expended  in  replacing 
what  will  be  used  in  the  accomplishment  of  the  main  object  of 
the  act;  and  the  authority  so  to  use  it  is  equivalent  to  an 
^)propriation  of  money  to  purchase  grounds  for  the  location  of 
a  capitoL  In  fact^  every  appropriation  and  provision  in  the 
act  relates  or  contributes  to  the  accomplishment  of  its  general 
object — the  building  of  a  new  capitol  upon  the  penitentiaiy 
grounds. 

The  provisions  made  for  the  building  of  a  penitentiary  are 
peculiar.  This  act  authorizes  the  penitentiary  board  to  pay 
for  the  grounds,  buildings,  and  walls  out  of  the  fund  at  its  dis- 
posal at  the  time  the  act  was  passed.  The  money  to  be  ex- 
pended and  liabilities  to  be  incurred  are  limited  by  this  fund. 
No  other  fund  can  be  used,  the  liabilities  incurred  cannot  exceed 
it,  and  the  limits  of  expenditures  are  circumscribed  by  it.  No 
separate  appropriation,  however,  was  made,  but  the  board  was 
authorized  to  use  the  fund  already  at  its  disposal  for  other  and 
additional  purposes,  which  are  specifi:ed. 

Oiving  to  the  act  the  benefit  of  all  reasonable  doubts  as 
to  its  validity,  which  it  is  our  duty  to  do,  wa  hold  that  it  if 
constitutional. 
Decree  affirmed. 


STATUTES— UNITT  OF  STJBJBOT.— A  consUtutloiial  provision 
tbat  '^o  bUl  shall  contain  more  than  one  subject"  does  not  pro- 
bibit  comprehensive  titles:  Paxton  etc  Go.  v.  Farmers'  etc.  Co.,  45 
Neb.  884,  50  Am.  St  Bep.  R85;  State  v.  Tlbbets,  62  Neb.  228»  66  Am. 
Bt  Rep.  492,  and  note.  Though  there  Is  more  than  one  subject 
mentioned  In  an  act,  still  If  they  are  germane  or  subsidiary  to  the 
naln  subject  mentioned  In  the  title,  or  if  relative  directly  or  indl* 
vectly  to  the  main  subject,  the  act  is  constitutional:  Fahey  v.  States 
27  Tex.  App.  146,  11  Am.  St  Rep.  182;  Bobel  T.  People^  178  OL  1% 
^  Am.  Bt  Bep.  64^  and  extended  note. 
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CONSTITUTIONAL  LAW  —  LEGISLATIVE  DISCBBTION.— 
Wbere  the  constitution  provides  that  the  legislature  *'8hall  pass  do 
special  law  for  any  purpose  for  which  provision  can  be  made  bj  a 
general  law/'  the  legislature  is  the  sole  Judge  as  to  whether  pzo- 
Tision  by  a  general  law  is  possible:  State  t.  County  Court,  60  Ho. 
817,  11  Am.  Bep.  41S.  The  legislature  Is  the  sole  judge  of  tlio 
necessity  of  a  statute:  State  y.  Cami^bell,  04  N.  H.  402^  10  Am.  St. 
Eep.  419;  and  of  what  Is  a  public  purpose:  Note  to  ZMiu  t. 
10  Am.  St  Bep.  807. 


Standard  Life  and  Aooidbnt  Insubanob  Com* 

PANY  V.  Schmaltz. 

(M  ABKAMAi^  fiSBLl 

INSURANCE  —  ACCIDENT  —  DEATH  BT  AOOIDBNTAL 
ICBANS.— The  rupture  of  a  blood  yessel  in  the  stomach,  caused  by 
a  sudden  wrench  of  the  body  sustained  in  remoYing  a  heavy  cylinder- 
head  from  an  engine,  and  causing  the  death  of  the  insured,  who  was 
a  strong  and  healthy  man,  engaged  as  a  machinist  at  the  time 
the  policy  was  issued  and  also  at  the  time  of  the  accident;  Is  such 
a  death  as  will  sustain  an  action  to  recover  under  a  policy  of  !n- 
snrance  against  death  resulting  from  injuries  sustained  solely  by 
external,  violent,  and  accidental  means. 

INSURANCE— ACCIDENT— IN  JURY  FROM  LIFTING.— If  a 
person  Insured  under  an  accident  policy,  providing  that  it  shall  not 
cover  injuries  from  "lifting/'  ruptures  a  blood  vessel  of  the  stomach, 
causing  death,  by  lifting  a  heavy  cylinder-head  in  the  course  of  hli 
employmentt  a  recovery  may  be  had  under  the  policy.  If  the  appli- 
cation for  insurance  notified  the  insurer  of  the  nature  of  the  occupa- 
tloB  of  the  insured. 

INSURANCE— ACCIDENT—PROOF  OF  DEATH— WAIVER. 
If,  after  the  death  ,ot  the  insured,  the  beneficiary  notifies  the  lo- 
•arar  of  the  death  of  the  insured,  and  requests  it  to  send  her  the 
customary  blanks  for  proof  of  death,  and  the  insurer  sends  het  a 
blank  notice  of  death  to  be  filled  in,  informing  her  that  it  would 
later  send  her  others,  and  by  its  statements  and  conduct  induces  her 
to  rely  on  it  to  send  appropriate  blanks  until  the  time  for  m^iHng 
proof  of  death  has  expired,  it  cannot  take  advantage  of  its  failure  to 
do  so,  and  must  be  deemed  to  have  waived  the  proof  of  death. 

INSURANCE— ACCIDENT— EVIDENCE.— In  an  action  on  an 
accident  insurance  policy,  the  admission  of  the  testimony  of  the  de- 
cedent's physician,  detailing  a  declaration  by  the  decedent  made  to 
him  as  to  the  cause  of  injury,  and  how  it  happened.  Is  harmless  er 
ror.  If  such  evidence  merely  corroborates  facts  alleged  In  the  com- 
plaint and  undisputed  by  the  answer  or  evidence. 

EVIDENCE  TENDING  TO  PROVE  AN  UNDISPUTED 
FACT  cannot  be  prejudicial,  however  incompetent 

INSURANCE— ACCIDENT— EVIDENCE.— In  an  action  on  an 
accident  Insurance  policy,  where  death  Is  alleged  to  have  been 
caused  by  the  rupture  of  a  blood  vessel,  resulting  from  lifting  a 
heavy  cylinder-head,  it  is  proper  to  permit  a  physician,  who  has  tes- 
tified on  cross-examination  "that  it  was  not  necessary  that  thers 
should  be  an  unusual  jerk  or  slip  to  rupture  a  blood  vessel  In  the 
stomach,  but  that  it  might  be  ruptured  by  over-ezertloD,  or  by  sx* 
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lifting  In  the  nsnal  waj,"*  to  testifj,  oo  ndfrset  exanfaMtlmw 
**tliat  rach  a  rapture  wonld  more  likely  be  caued  bj  m  Jerk  er 
wroicli  of  tlie  bod/." 

H.  C.  Hjneon  and  Scott  ft  Jones,  for  tho  appellant. 

Williama  ft  Arnold,  for  the  appellee. 

BATTLE,  J.  Catherine  Schmaltz  sned  thB  Standard 
and  Accident  Insurance  Company  for  the  sun  of  two  thou- 
sand dollars,  upon  a  policy  of  insurance  against  accidents,  which 
was  executed  by  the  defendant  to  her  husband,  K  Schmalts,  in 
his  lifetime.  She  alleged  in  her  complaint  that  the  defendant 
insured  her  husband,  for  her  benefit,  against  the  loss  of  life  re- 
sulting from  bodily  injuries  caused  solely  by  external,  liolent, 
and  accidental  means;  and  that^  on  the  third  day  of  April,  1897, 
her  husband,  while  engaged  in  the  performance  of  the  duties 
incident  and  pertaining  to  his  employment  and  occupation  as  a 
machinist,  in  an  effort  to  remove  the  cylinder-head  of  an 
engine  lie  was  repairing  and  to  prevent  the  same  from  fallings 
liolently,  unexpectedly,  and  accidentally,  and  by  external 
means  wrenched  his  body  in  such  a  manner  as  to  rupture  one  of 
the  blood  vessels  of  his  stomach,  and  thereby  caused  his  death; 
and  that,  immediately  after  his  death,  ^she  gave  notice  thereof, 
and  within  the  time  prescribed  by  said  poUcy  made  out  and  for- 
warded to  said  insurance  company  proofs  of  his  death,  and  that 
she  had  in  all  other  respects  complied  with  the  provisions  and 
requirements  of  said  poUcy.'' 

The  defense  to  the  action  was  as  follows:  The  deceased  did 
not  suffer  death  from  injuries  by  external,  violent,  and  acci- 
dental means^  the  policy  having  specially  exempted  the  defend- 
ant from  liability  for  all  injuries  which  resulted  from  lifting  or 
over-exertion,  and  he  came  to  his  death  by  those  means;  and 
the  proof  of  death  had  not  been  furnished  as  required  by  the 
^licy. 

The  issues  of  &ct  weiie  tried  by  a  jury,  and  they  returned  a 
verdict  in  favor  of  the  plaintiff  for  two  thousand  dollars,  the 
amount  of  the  policy,  and  the  court  rendered  a  judgment  in  her 
favor  for  that  amount  against  the  defendant;  and  it  appealed* 

1.  The  appellant  contends  that  the  verdict  was  not  sustained 
by  aufficient  evidence.  The  undisputed  facts  are:  1.  The  ap- 
pellant insured  E.  Schmalts  for  the  benefit  of  appellee,  his 
wife,  in  the  sum  of  two  thousand  dollars  against  loss  of  life  re* 
salting  '^^  from  bodily  injuries  caused  solely  by  external,  vio« 
Isat,  and  accidental  means,  and  agreed  to  pay  that  amount  to 
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her  in  the  event  of  death  caused  by  such  means;  and  2.  The 
insured  died  within  the  term  of  his  issnrance  from  a  su^en 
and  unexpected  rupture  of  one  or  more  blood  viessels  in  the 
stomach.  But  appellant  insists  that  the  death  was  not  cttaeed 
by  external^  violent,  and  accidental  means.  Upon  this  point 
the  trial  court  instructed  the  jury  as  follows: 

''I.  If  you  find  from  thie  evidence  that  E.  Schmaltz  can^e  to 
his  death  by  violent^  external,  and  accidental  means  in  ranoving- 
this  cylinder-head  of  an  engine,  and  if  you  further  find  l^t  the 
removal  or  lifting  of  said  cylinder  was  in  the  line  of  his  ocoap&- 
tion  and  duty  as  a  machinist,  and  that  he  incurred  no  mure 
risk  or  danger  in  removing  or  lifting  said  cylinder-head  than 
was  customary  among  reasonably  prudent  machinists  in  Uie 
performance  of  like  duties,  then  you  ere  instructed  that  ihe 
removal  of  said  cylinder-head  was  not  within  the  exceptioiM  of 
the  policy. 

'^.  A  i>er8on  may  do  certain  acts,  the  result  of  which  m^ay 
produce  unforeseen  consequences,  and  may  produce  what  is 
commonly  called  accidental  death,  although  the  means  are  fOr 
actly  what  the  man  intended  to  use  and  did  use,  and  was  pre- 
pared to  use.  In  such  case  the  means  would  not  be  accidental^ 
although  the  result  might  be  accidental  In  this  case  you  are 
told  that  the  plaintifF  must  prove  by  a  preponderance  of  the 
evidence  that  the  injury  to  the  deceased  was  caused  by  exter* 
nal,  violent,  and  accidental  means,  and  it  is  not  sufficient  ihat 
she  prove  that  the  result  of  the  means  employed  by  deceased 
was  unforeseen,  xinexpeoted,  and  accidental. 

'%  If  the  jury  find  from  the  evidence  that,  in  the  removing 
of  the  cylinder-head  from  the  engine,  and  carrying  it  off  and 
putting  it  down,  deceased  acted  in  the  manner  he  intended  to 
act,  and  used  the  means  he  intended  to  use  in  the  manner  he 
intended  to  use  them,  and  in  so  doing  a  blood  vessel  was  rup- 
tured, then  you  are  told  that  the  injury  was  not  the  nesult  of 
accidental  means,  and  plaintiff  cannot  recover. 

"4.  The  jury  are  instructed  that  if  they  find  from  the  evi- 
dence that  deceased  was  removing  a  cylinder-head  from  an 
engine,  and  in  so  doing  he  used  the  ordinary  and  usual  means 
■"^^  employed  under  the  circumstances  then  existing,  and  with- 
out the  occurrence  of  any  unforeseen,  accidental,  or  involuntary 
movement  of  the  body  in  removing  said  cylinder-head,  a  blood 
vessel  was  ruptured  in  the  body  of  deceased,  then  the  cause  of 
the  injury  was  not  accidental,  and  you  are  instructed  that  the 
burden  of  proof  is  on  the  plaintiff  to  show  by  a  preponderance 
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of  the  eridenee  that  (there)  was  sach  an  unforeseen  and 
accidental  or  inyolnntary  movement  of  the  bodj^  and  that  thk 
caused  the  rapture  of  the  blood  yesseL^ 

As  the  correctness  of  these  instmctiona  is  not  qnestioDad  hj 
either  party,  we  malce  no  comment  upon  them. 

The  evidence  adduced  in  the  trial  tended  to  prove,  aahatan- 
tiallj,  the  foUowing  facts:  E.  Schmaltz,  at  the  time  he  was 
injured,  was  a  strong;  healthy,  active,  muscular  man,  weighing 
from  one  hundred  and  seventy  to  one  hundred  and  seventy-five 
poxmds.  He  had  occupied  the  position  of  railroad  machinist 
for  seven  or  eight  years;  was  employed  in  that  capacity  at  the 
time  he  was  insured,  and  when  he  was  injured,  and  in  the  inter- 
voiing  time;  sxid  had  frequently  lifted  cylinder-heads  from  en- 
gines without  accident  or  injury.  Bailroad  machinists  usually 
perform  this  duty;  and  it  is  not  a  dangerous  undertakingp 
though  the  piece  of  machinery  is  unhandy.  On  the  3d  of  Aprils 
1897,  he  removed  a  cylinder-head  seventeen  inches  in  diameter 
and  about  one  inch  thick,  and  weighing  about  eighty  ponnda, 
from  an  engine.  He  did  so  in  the  usual  way.  It  was  uncom- 
fortably warm  and  he  used  some  'Vaste^  to  protect  his  handa. 
He  head  stuck,  and  he  picked  up  a  steel  bar  and  removed  ity 
and  as  he  did  so  he  dropped  the  bar  and  caught  it  (the  cylinder- 
head)  as  quickly  as  he  could  in  order  to  prevent  it  from  falling; 
and  while  he  was  in  a  stooping  pontion,  standing  on  his  toes. 
A  witnesBy  who  saw  him  catch  it,  says  he  ''supposed  from  his 
movemente  it  was  as  quick  as  possible.*'  He  was  immediately 
taken  sick.  His  stomach  filled  with  blood,  of  which  he  vomited 
great  quantities.  He  groaned;  his  face  became  deadly  pale» 
and  assumed  a  blanched,  anxious  expression,  and  deariy  indi- 
cated that  he  was  suffering  great  pain.  He  continued  to  vomit 
blood  at  intervals  until  he  died.  His  physician,  who  attended 
him  in  lus  last  illness,  testified  that  his  death  was  caused  by  the 
rapture  of  a  blood  vessel  in  his  stomach. 

***  We  think  that  the  evidence  was  suffident  to  sustain  tiie 
verdict  of  the  jury  as  to  the  means  of  death.  The  facta  in  this 
case  are  simibv  to  those  in  United  States  Mut.  Ace  Assn.  v. 
Barry,  131  IT.  S.  100.  In  that  case  the  plaintiff's  husband  was» 
at  the  time  of  his  injury,  robust  and  in  good  health,  weighing 
from  one  hundred  and  sixty  to  one  hundred  and  seventy-five 
potmds.  He  and  two  others  jumped  from  a  platform  four  or 
five  feet  from  the  ground.  The  other  two  alighted  safely;  but 
the  plaintiff's  husband.  Dr.  Barry,  ruptured  a  blood  vessel  of  the 
stomach,  from  which  he  died.  Upon  this  evidence  the 
eourt  instructed  the  jury  as  follows: 
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'^e  understand  from  the  testimony,  without  qnestion,  that 
the  deceased  jumped  from  the  platform  with  his  eyes  open,  for 
his  own  convenience,  in  the  free  exercise  of  his  choice  and  not 
from  any  perilous  necessity.  He  encountered  no  ohstacle  in 
jumping,  and  he  alighted  on  the  ground  in  an  erect  posture. 
So  far  we  proceed  without  difficulty;  hut  you  must  go  further 
and  inquire,  and  here  is  the  precise  point  on  which  the  question 
turns.  Was  there  or  not  any  unexpected  or  unforeseen  or  inyol- 
untary  movement  of  the  body,  from  the  time  Dr.  Barry  left  tiie 
platform  until  he  reached  the  ground,  or  in  the  act  of  alighting? 
Did  he  or  not  alight  on  the  ground  just  as  he  intended  to  do? 
Did  he  accomplish  just  what  he  intended  to  do,  in  the  way  he 
intended  to?  Did  he  or  not  unexpecte^y  lose  or  relax  his  self- 
control  in  his  downward  movement?  Did  his  feet  strike  the 
ground  ae  he  intended  or  expected,  or  did  they  not?  Did  he 
or  not  miscalculate  the  distance,  and  was  there  or  not  any  invol- 
untary turning  of  the  body,  in  the  downward  movement,  or  in 
the  act  of  alighting  on  the  ground?  These  are  points  directly 
pertinent  to  the  question  in  hand. 

''And  I  instruct  you  that  if  Dr.  Barry  jumped  from  the 
platform  and  alighted  on  the  ground  in  the  way  he  intended 
to  do,  and  nothing  unforeseen,  unexpected,  or  involuntary  oc- 
curred, changing  or  aSecting  the  downward  movement  of  his 
body  as  he  expected  or  would  naturally  expect  such  a  move- 
ment to  be  made,  or  causing  him  to  strike  the  ground  in  any 
different  way  or  position  from  that  which  he  anticipated^  or 
would  naturally  anticipate,  then  any  resulting  injury  was  not 
effected  through  any  accidental  means.  But  if,  in  jumping  or 
'^^^  alighting  on  the  ground,  there  occurred  from  any  cause  anj 
unforeseen  or  involuntary  movement,  turn,  or  strain  of  the 
body,  which  brought  about  the  alleged  injury,  or  if  there  oc- 
curred any  unforeseen  circumstance  which  interfered  with  or 
changed  such  a  downward  movement  as  he  expected  to  make,  or 
as  it  would  be  natural  to  expect  under  such  circumstances,  and 
as  caused  him  to  alight  on  the  groilnd  in  a  different  i)osition  or 
way  from  that  which  he  intended  or  expected,  and  injury 
thereby  resulted,  then  the  injury  would  be  attributable  to  ac- 
cidental means. 

''Of  course,  it  is  to  be  presumed  that  he  expected  to  reach 
the  ground  safely  and  without  injury.  Now,  to  simplify  the 
question  and  apply  to  its  consideration  a  common-sense  rule, 
did  anything,  by  chance  or  not,  as  expected,  happen,  in  the  act 
of  jumping  or  striking  the  ground,  which  caused  an  accident? 
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This,  I  fhinky  it  the  test  by  which  yon  should  be  goyemed,  bk 
detennining  whether  the  alleged  iBJuiy,  if  any  was  sustained, 
was  or  was  not'  effected  through  accidental  means." 

Again  on  the  question  of  external  or  visible  marb  of  injuiy 
the  court  said:  Visible  signs  of  injury,  within  the  meaning  of 
the  certificate,  are  not  to  be  coufined  to  broken  limbs  or  bruises 
on  the  sur&ce  of  the  body.  There  may  be  other  external 
indications  or  evidence  which  are  visible  signs  of  internal  injury. 
Ck>mplaint  of  pain  is  not  a  visible  sign,  because  pain  you  can* 
not  see.  Complaint  of  internal  soreness  is  not  such  a  sign,  for 
that  you  cannot  see,  but  if  the  internal  injury  produces,  for 
example,  a  pale  and  sickly  look  in  the  fac^  if  it  causes  vomiting 
or  retching,  or  bloody  or  unnatural  discharges  from  the  bowels, 
if,  in  short,  it  sends  forth  to  the  observation  of  the  eye,  in  the 
struggle  of  nature,  any  signs  of  the  injury,  then  those  are  ex* 
tomal  and  visible  signs.''  In  addition  to  this,  the  court  in- 
structed the  jury  that  the  jumping  from  the  platform  was 
external  and  violet  means  within  the  meaning  of  the  policy. 
That  the  main  question  was  ^whether  there  was  an  accidenf 

Mr.  Justice  Blatchford  in  delivering  the  opinion  of  the 
supreme  court  of  the  United  States  in  that  case,  on  appeal 
from  the  decision  of  the  lower  court,  said:  '?t  is  further  urged 
that  there  was  no  evidence  to  support  the  verdict  because  no 
^^^  accident  was  shown.  We  do  not  concur  in  this  view.  The 
two  companions  of  the  deceased  jumped  from  the  same  plat- 
form, at  the  same  time  and  place,  and  alighted  safely.  It  muat 
be  presumed  not  only  that  the  deceased  intended  to  alight 
safely,  but  thought  that  he  would.  The  jury  were,  on  all  of 
the  evidence,  at  liberty  to  say  that  it  was  an  accident  that  he 
did  not.  The  court  properly  instructed  them  that  the  jumping 
off  the  platform  was  the  means  by  which  the  injury,  if  any 
was  sustained,  was  caused;  that  the  question  was,  whether 
there  was  anything  accidental,  unforeseen,  involuntary,  unex- 
pected, in  the  act  of  jumping,  from  the  time  the  deceased  left 
the  platform  until  he  alighted  on  the  ground;  that  the  term 
'accidental'  was  used  in  the  policy  in  its  ordinary,  popular  sense, 
as  meaning  %tppening  by  chance;  unexpectedly  taking  place; 
not  according  to  the  usual  course  of  things;  or  not  as  ex- 
pected'; that,  if  a  result  is  such  as  follows  from  ordinary 
means,  voluntarily  employed,  in  a  not  unusual  or  unexpected 
way,  it  cannot'  be  called  a  result  effected  by  accidental  means; 
but  that  if,  in  the  act  which  precedes  the  injury,  something 
unforeseen,  unexpected,  unusual  occurs  which  produces  the  in- 
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jury^  then  the  injury  has  resulted  through  accidental  means." 
In  the  case  before  ns  the  deceased  was  a  strong,  muscular 
man.  The  cylinder-head  removed  weighed  only  eighty  pounds. 
He  had  been  engaged  in  the  service  in  which  he  was  employed 
at  the  time  of  his  death  seven  or  eight  years,  and  in  that  time 
had  frequently  removed  cylinder-heads  without  detriment  to 
himself.  Other  madiinists  had  been  accustomed  to  do  the 
same  kind  of  work  without  injury.  The  jury  could  have  rea- 
sonably inferred  from  the  evidence  that  the  death  of  the  de- 
ceased was  caused  by  '^external,  violent,  and  accidental  meanfl." 
The  case  at  bar  is  unlike  Feder  v.  Iowa  State  etc.  Assn.,  107 
Iowa,  538,  70  Am.  St.  Bep.  212,  cited  by  appellant.  In  that 
case,  ''the  decedent,  at  the  time  of  his  death,  was  about  twenty- 
six  years  of  age,  and  had  been  in  Denver,  where  his  death  oc- 
curred, about  nine  months.  He  was  suffering  from  consump- 
tion, and  wient  to  Denver,  and  resided  there  on  account  of  his 
health.  He  was  benefited  by  the  change  of  climate  and  the 
medical  treatment  he  received,  and  his  health  had  been  con- 
siderably improved,  and  was  constantly  improving  at  thie  *•• 
time  of  his  death.  During  the  day  of  his  death  he  had  been 
as  well  as  usual,  and  in  the  evening  was  with  two  of  his 
brothers  in  their  office.  Preparatory  to  leaving  it,  the  decedent 
went  to  a  window  to  close  the  shutters.  A  chair  stood  in  front 
of  the  window,  and  he  stood  on  his  toes,  and  reached  over  the 
'  chair  toward  the  shutters,  and,  as  he  did  so,  blood  began  to 
flow  from  his  mouth.  He  was  placed  on  a  lounge,  and  died 
within  a  few  minutes.^'  In  commenting  on  these  facts^  the 
court  said:  '^The  cause  of  his  death  was  hemorrhage  from  a  rup- 
tured artery,  and  the  evidence  would  have  authorized  the  con- 
clusion that  the  rupture  of  the  artery  was  not  due  to  the  dis- 
ease from  which  he  was  suffering.  There  is  no  evidence  that  he 
fell,  slipped,  lost  his  balance,  failed  to  catch  the  shutter  when 
he  reached  for  it,  or  that  it  moved  at  his  touch  more  or  less 
readily  than  he  had  expected  it  would  move;  in  other  words, 
there  is  no  evidence  whatever  that  anything  was  done  or  oc- 
curred which  he  had  not  foreseen  and  planned,  excepting  the 
rupture  of  the  artery,  and  the  consequences  which  resulted  from 
it.'' 

In  Feder  v.  Iowa  State  etc.  Assn.,  107  Iowa,  638,  70  Am.  St. 
Rep.  212,  the  decedent  was  in  a  debilitated  condition.  He  was 
incapable  of  making  much  effort,  physically,  without  subject- 
insr  himself  to  injury.  In  an  effort  to  close  the  shutters  of  a 
window,  which  could  not  have  required  much  exertion,  he  mp- 
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tared  an  arteiy.  It  did  not  appear  in  the  report  of  the  caae 
we  haye  that  he  had  made  the  same  or  a  aimilar  effort  at  any 
time  before  the  fatal  injury.  In  the  ease  before  ns  the  facta 
are  different.  The  decedent,  at  the  time  of  his  injury,  waa 
healthy  and  strong,  and  had  remoyed  cylinder-heads  frequently 
in  safety,  and  others  in  the  same  employment  had  done  the 
same  act  without  injury.  At  the  time  he  was  injured  he  was 
attempting  to  perform  the  same  act  in  the  usual  way,  but  there 
is  reason  to  belieye  that  he  failed  in  this,  and  in  an  effort  to 
preyent  the  head  from  falling  he  mode  some  sudden,  unusual, 
unexpected,  and  inyoluntary  movement  of  the  body,  which 
caused  the  injury  from  which  he  died.  In  this  way  only  we 
can  reasonably  explain  why  his  last  remoyal  of  the  cylinder-head 
was  attended  with  injury  and  the  others  were  not. 

B.  One  of  the  stipulations  of  the  policy  sued  on  was  that  it 
did  not  **coyer  .  •  •  •  injuries  ....  from  ^^^  oyer-exertion, 
wrestling,  lifting,  ....  unnecessary  exposure  to  danger.*'   Ap- 
pellant insists  thai  it  was  exempt  by  this  stipulation  from  lia- 
bility for  the  injury  which  caused  the  death  of  Schmaltz.    This 
contention  is  not  correct.    One  of  the  duties  of  Schmaltz  waa 
to  remoye  cylinder-heads,  when  it  was  necessary  to  be  done  for 
the  purpose  of  repairing  engines  in  the  course  of  his  employ- 
ment.   The  dangers  and  probabilities  of  accidents  happening 
while  in  the  discharge  of  that  duty  doubtless  entered  largely 
into  the  consideration  and  contemplation  of  the  parties  when 
the  contract  of  insurance  was  made.    As  an  eyidence  of  this 
fact,  the  appellant  required  the  insured  to  state  his  occupation 
snd  ^employment  in  his  application  for  insurance,  and  to  agree, 
if  he  should  engage  in  any  occupation  or  work  rated  by  the 
appellant  ^as  more  hazardous^  than  the  class  agreed  to,  that 
was  the  occupation  stated  in  the  application,  that  his  ''insur- 
snce,  weekly  indemnity,  or  specific  indemnity*'  should  •T)e 
limited  to  the  sum  which  the  premium  paid  by**  him  would  pur- 
chase at  the  fixed  rate  fixed  by  the  "appellant'*  for  such  **in- 
creased  hazard**;  and  provided  in  the  policy  that  '*if  the  in- 
sured** was  ''injured  in  any  occupation  or  exposure  classed"  by 
sppellant  ''as  more  hazardous  than  that  stated  in  said  applica- 
tion, the   insurance,  weekly  indemnity,  or   fixed    indemnity** 
should  "be  for  such  sum"  only  as  the  premium  would  "purchase 
«t  the  rate**  fixed  by  "appellant**  for  such  "increased  hazard.** 
Having  obtained  this  knowledge  or  notice,  and  entered  into 
this  a^eement,  the  appellant  undoubtedly  became  bound,  by 
the  delivery  of  the  policy,  to  insure  Schmaltz,  to  the  extent  of 
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two  thousand  dollars^  against  all  injuries  which  were  eavaed 
iolelj  by  external,  yiolenty  and  accidental  means  while  he  was 
doing  lifting,  or  making  exertions,  which  pertained  to  his  oc- 
cupation and  employment.  Having  paid  for  this  protection, 
he  was  entitled  to  its  benefit:  Merrett  t.  Preferred  etc.  Aoc 
Assn.,  98  Mich.  838;  Phoenix  Ins.  Go.  y.  Hemming,  65  Ark.  61, 
67  Am.  St.  Bep.  900;  Insurance  Co.  t.  Brodie,  52  Ark.  11;  Wil- 
son T.  Northwestern  Mut.  Ace.  Assn.,  53  Minn.  470. 

3.  It  is  also  provided  in  the  policy  that  affirmatiye  proof  of 
dearth  must  also  be  furnished  to  appellant  /'within  two  months 
of  time  of  death;  .  •  •  .  else  all  claims  based  '^^  thereon  shall 
be  forfeited.**  The  appellant  insists  that  this  proof  was  not 
furnished,  and  that,  in  consequence  of  such  failtire,  the  ap- 
pellee is  not  entitled  to  recover;  and  appellee  contends  that 
this  proof  was  waived. 

ThiB  facts,  as  shown  by  the  evidence,  are  substantially  as 
foUows:  H.  O^Flynn  was,  at  the  time  Schmaltz  was  injured 
and  died,  general  manager  of  appellant  for  the  states  of  Mib- 
souri,  Arkansas,  and  Texas,  with  his  principal  place  of  business 
in  St.  Louis,  in  the  state  of  Missouri.  When  any  person  in- 
sured by  appellant  died  from  an  injiiry,  notice  of  his  death  was 
required  to  be  sent  to  the  insurer,  and  ^'proof  blanks  in  such 
cases''  were  furnished  by  it  through  O'Flynn.  He  had  authority 
to  investigate,  but  not  to  settle  amounts  above  fifty  dollars. 
All  blanks  were  furnished  by  the  appellant. 

On  the  11th  of  April,  1897,  imd  within  six  or  seven  days 
after  the  death  of  Schmaltz,  and  as  soon  as  appellee  was  able, 
she  wrote  a  letter  to  OTlynn,  asking  for  blanks  in  order  to 
send  proofs  of  the  death  of  her  husband.  ''She  stated  in  her 
letter  that  he  died  from  an  accident  on  the  4th  of  April,  1897, 
giving  the  number  of  the  policy  by  which  he  was  insured  and 
her  address.  On  April  13th,  O'Flynn,  having  received  this 
letter,  inclosed  it  to  J.  S.  Heaton,  the  appellant's  attorney  who 
had  charge  of  such  matters,  stating  that  he  had  merely  notified 
the  lady  that  her  letter  had  been  referred  to  the  company,  and 
that  he  would  not  do  anything  further  until  he  heard  from  him. 
On  the  same  day  he  wrote  to  Mrs.  Schmaltz,  acknowledging  the 
receipt  of  her  letter,  saying  that  it  had  been  referred  to  the 
company,  and  on  hearing  from  them  he  would  communicate 
with  her  further.**  On  the  seventeenth  day  of  April  he  in- 
closed to  Mrs.  Schmaltz  a  blank  ''in  which  the  full  particulars 
of  the  death  of  E.  Schmaltz  were  called  for,  asking  her  to  fill  it 
out  and  return  it  to  him,  and  he  would  forward  it  to  the  home 


Oct.  1899.]    Standard  etc.  bis.  Co.  v.  8chm altx»  121 

o£Sc)e  for  final  daim  papers.'*  She  filled  out  the  blanks,  giraig 
fnll  answers  to  all  questions  contained  therein,  and  forwarded 
it  to  (KFljnn  by  mail^  and  he  sent  it  to  appellant,  and  it  re- 
ceived it.  ''On  the  7th  of  May,  1897,  Mrs.  Schmaltz  not  having 
received  final  proof  papers,  wrote  to  O'Flynn  a  lettisr  asking 
for  an  answer  to  her  letter  in  which  she  had  inclosed  the  blank 
notice  of  injury  which  had  been  furnished  by  him.'*  Not  hear- 
ing ••*  from  him,  she  went  to  H.  C.  Hynson,  the  attorney  em- 
ployed by  appellant,  and  talked  with  him  about  the  matter,  and 
he  said  he  could  not  understand  her,  and  to  send  some  one  to  talk 
to  him  about  her  business.  She  then  went  to  see  0.  A.  Hays, 
and  requested  him  to  look  after  her  interest.  On  the  8th  of 
June,  1897,  Hays,  in  her  behalf,  wrote  a  letter  to  appellant, 
asking  what  it  intended  to  do  in  reference  to  her  claim  under 
the  policy.  On  the  24th  of  June  he  wrote  to  it  (the  appellant) 
that  he  understood  from  H.  C.  Hynson  that  no  proof  of  death 
had  been  forwarded,  and  asked  it  to  send  the  necessary  blanks 
(Appellant  avoided  mentioning  the  additional  proofs  until  after 
the  time  for  furnishing  them  had  expired.  In  the  meantime 
OTlynn  had  made  an  investigation  as  to  the  death  of  Schmaltz. 
Hence  the  silence;  no  additional  information  was  needed.) 
On  the  Ist  of  July,  1897,  Hynson  wrote  a  letter  to  Hays,  in  an- 
swer to  his  letter  of  June  24th,  in  which  he  denied  liability 
under  the  policy  on  account  of  the  failure  to  furnish  proofs  of 
the  death  of  the  insured^  and  refused,  for  appellant^  to  furnish 
blanks. 

Appellant  ought  to  have  known  that  appellese  relied  upon  it 
to  furnish  her  with  blanks  to  make  all  the  proof  of  her  hus- 
band's death  that  it  required.  It  had  been  furnishing  them  for 
snch  purposes  in  such  cases.  Her  letter  to  O'Flynn  asking  for 
blan^  to  make  the  necessary  proof  of  death  had  been  forwarded 
by  its  general  manager  to,  and  received  by,  it.  In  response  it 
sent  a  blank  notice  of  injury,  and  its  agent,  through  whom  it 
furnished  blanks  for  proof,  promised  that  he  would,  when  the 
notice  was  returned  to  him,  forward  it  to  the  home  office  for 
^'final  claim  papers.'^  The  blank  for  notice  was  properly  filled 
ont^  and  returned  to,  and  received  by,  appellant.  It  knew  that 
she  intended  to  collect  the  amount  for  which  her  husband  was 
insured^  and  that  she  intended  to  make  such  proof  of  his 
death  as  it  required,  because  she  had  given  notice  of  death  and 
asked  for  blanks  for  that  purpose.  There  was  sufficient  evi- 
dence to  induce  the  jury  to  believe  that  it  (the  appellant)  will- 
fully encouraged  her  to  rely  upon  it  to  furnish  the  blanks  to 
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make  all  the  proof  it  reqaired,  and  intentionally  failed  to  fnr- 
nish  any,  and  thereby  waived  proof  of  death  by  accident — -that 
it  willfully  and  deliberately  lulled  her  into  security,  •••  and 
when  the  time  for  making  the  proof  had  expired  informed  her 
that  she  had  forfeited  the  policy.  It  caimot  take  advantage  of 
such  wrong. 

4.  B.  L.  Grant  testiBed,  in  the  trial  of  this  action,  that  he 
was  a  practicing  physician,  and  that  he  attended  E.  Schmal^ 
in  his  last  illness.  He  was  allowed  to  testify,  ov^r  the  ob- 
jection of  appellant,  that  when  he  first  visited  him  he  asked 
him  what  caused  the  injury,  ''and  he  said  he  was  lifting  a 
cylinder-head  from  an  enginie  at  the  roundhouse  in  the  Cot- 
ton Belt  yards,  and  he  said  he  did  not  know  exactly  how  it  did 
occuT^;  that  '%e  was  lifting  it  off,  and  about  the  time  he  set  it 
on  the  ground  he  felt  an  uneasiness  in  his  stomach,  felt  some- 
thing pop  somewhere  in  him,  he  did  not  know  where,  and  he 
walked  off.**  Appellant  insists  that  the  court  erred  in  permit- 
ting th'e  witness  to  testify  as  he  did.  If  this  contention  he 
correct,  which  we  do  not  decide,  no  prejudicial  error  was  com- 
mitted, because  the  fact  that  the  death  of  Schmaltz  was  caused 
by  the  rupture  of  a  blood  vessel  in  his  stomach  while  he  was 
removing  the  cylinder-head  of  an  engine  he  was  repairing  is 
undisputed.  It  was  alleged  by  appellee  in  her  complaint,  and 
was  not  denied  by  appellant  in  its  answer;  and  it  was  not  dis- 
puted in  the  evidence.    It  is  not,  therefore,  a  reversible  error. 

5.  After  appellant  had  cross-examined  the  witness,  B.  L. 
Grant,  the  physician,  appellee  asked  him  whether  a  rupture 
of  the  kind  received  by  Schmaltz  "would  not  more  likely  oc- 
cur from  a  jerk  or  wrench  of  the  body  than  from  ordinary 
lifting,''  and  he  answered  in  the  affirmative.  Appellant  objected 
to  this  testimony.  But  it  had  no  right  to  complain;  for  on 
cross-examination  the  witness,  in  response  to  queetions  asked 
by  it,  had  stated  "that  it  was  not  necessary  that  there  should 
be  an  unusual  jerk  or  slip  to  rupture  a  blood  vessel  in  the 
stomach,  but  that  it  might  be  ruptured  by  ovcr-«ertion,  or  by 
excessive  lifting  in  the  usual  and  ordinary  manner  of  lifting  or 
straining."  Having  invited  appellee  to  enter  this  field  of  in- 
quiry, it  should  not  complain  because  she  accepted  the  invita- 
tion. The  testimony  elicited  by  the  appellant  on  cross-exam- 
ination related  to  the  probability  of  the  manner  in  which  the 
injury  occurred;  and  that  elicited  by  the  re-examination  of  the 
witness  was  confined  to  the  same  subject.  The  witness,  on  ^•^^ 
cross-examination,  thought  that  a  blood  vessel  in  the  stomach 
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might  be  raptured  by  OYer-ezertion,  or  by  exceseiTe  lifting  in 
the  usual  and  ordinary  manner  of  lifting  or  strainings  Ixui,  on 
xe-ezaminatioii,  was  of  the  opinion  that  sach  a  raptnre  ironld 
more  likely  be  caused  by  a  jerk  or  wrench  of  the  body, 

6.  We  do  not  think  that  appellant's  objection  to  the  third 
instraction,  giyen  by  the  conrt  to  the  jnry  at  the  instance  of 
appellee,  is  tenable  when  all  the  instructions  giTsn  are  read 
•nd  considered  together,  as  it  was  the  duty  of  the  jury  to  do. 

Jndgmfent  affirmed* 


INSTTHAKCnS-^DBATH  BT  ACOIDBNT.— Death  produced  by  a 
roptixred  blood  yessel,  caused  by  frlRht  or  extraordinary  exertion  In 
the  presence  of  danger,  is  accidental:  McOlinchey  r.  Fld^lty  etc 
Co.,  80  Me.  2R1.  6  Am.  St  Rep.  190;  but  It  Is  otherwise  where  the  rup- 
ture to  sustained  while  closing  the  shutters  of  a  window,  without  the 
Interrention  of  any  unusual  circumstances:  Feder  r.  Iowa  State  etc 
Assn.,  107  Iowa,  53^^  70  Am.  St  Rep.  212.  In  a  case  where  death 
resulted  from  a  rupture  sustained  by  the  deceased  while  exercising 
with  Indian  dubs,  the  jury  were  instructed  that  if  the  insured  used 
the  dubs  in  the  ordinary  way,  and  without  the  Interference  of  any 
unusual  circumstance,  the  Injury  was  not  accidental;  but  if  there 
occurred  any  unforeseen,  acddental,  or  luToluntary  movement  of  the 
body,  which.  In  connection  with  the  use  of  the  clubs,  brought  about 
the  Injury,  then  such  means  were  flccid«»ntal  and  within  the  terms 
of  the  policy:  Note  to  Paul  ▼.  Trarelers*  Ins.  Oo.,  8  Am.  St  Rep.  785. 

INSTJRANCB— PROOF  OF  DDATH— WAIVHR.— By  refusing  to 
supply  blanks  for  proofs  of  loss,  or  by  refusing  at  first,  but  subse- 
quently supplying  them  snd  accepting  proofs  without  objection,  the 
hisurer  waives  proof  of  death  or  defects  therein:  Orattan  ▼.  Metro- 
politan Ins.  Co.,  80  N.  Y.  281,  36  Am.  Rep.  617,  and  note.  See,  too, 
McElroy  t.  Hancock  Ins.  Oo.,  88  Md.  187,  71  Am.  St  Rep.  400,  and 
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PLEADING  IN  THE  ALTERNATIYB.— If  a  pleader  Is  Ib 
donbt  whether  he  Is  entitled  to  one  kind  of  relief  or  another  npoa 
the  facts  alleged  in  the  bill,  he  may  frame  his  prayer  In  tlie  alterna- 
tive, so  that  if  he  is  not  entitled  to  one  he  may  obtain  the  other,  and, 
if  he  is  entitled  to  either  kind  of  relief  prayed,  the  defendant  cannot 
demur  to  the  bill,  because  the  complainant  is  not  entitled  to  the  other. 
His  remedy  is  to  insist  at  the  hearing  that  complainant  be  confined 
to  such  relief  only  as  he  may  be  entitled  to  under  all  the  drcom- 
stances  of  the  case  as  then  presented. 

RAILROADS-LIABILITY  IN  EQUITY  FOR  LAND  TOBp 
TIOUSLY  TAKEN.— If  a  landowner  waives  the  tortious  taking  of 
his  property  for  the  purpose  of  a  right  of  way  by  a  railroad  eam- 
pany  and  elects  to  regard  the  act  of  the  company  as  done  onder 
the  eight  of  eminent  domain.  hA  is  entitled  to  recover  compensation 
for  the  land  thus  taken.  In  such  case,  the  landowner  has  an  equita- 
ble lien  in  the  nature  of  a  vendor's  lieu,  and  may  resort  to  equity 
in  the  first  instance  to  establish  the  amount  Justly  due  him  as  com- 
pensation, and  to  enforce  his  lien  by  charging  the  company's  in- 
terest in  the  land   and  the  Improvements  thereon  for  its  payment 

RAIIiROADS  — INJUNCTION  TO  COERCE  COMPENSA- 
TION FOR  LAND  TORTIOUSLY  TAKEN.— If  a  landowner  waives 
the  tortious  taking  of  his  property  for  a  right  of  way  by  a  rallxoad 
company,  and  elects  to  regard  the  act  of  the  company  as  done  under 
the  right  of  emtnei\)  domain,  he  is  estopped  from  dispossessing  the 
company,  and  is  not  entitled  to  an  injunction  to  coerce  payment  of 
compensation  due  for  such  land.  In  such  case,  a  court  of  equity 
may  declare  the  amount  due  for  compensation  to  be  a  Uen  upon  the 
land  and  improvements,  and  decree  foreclosure  of  the  Uen  and  sale 
of  the  property  to  satisfy  such  amount 

R  W.  &  W.  M.  Davis,  for  the  appellant. 

J.  W.  Brady,  for  the  appellees. 
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^  CABTEBy  J.  1.  We  discover  no  error  in  OTermling  the 
first,  second,  and  fifth  grounds  of  the  demurrer.  Indeed,  the 
appellant's  counsel  have  not  argued  them  in  their  hrief,  and, 
under  our  uniform  rulings,  they  are  for  that  reason  to  be  treated 
u  abandoned. 

It  is  not  suggested  in  what  respect  the  prajrer  of  the  bill  ii 
inconsistent  with  its  allegations;  nor  do  we  ^  peroeiTe  thai  it 
is  so.    The  prayer  is  in  the  altematiTe,  it  is  true,  but  that 
&ct  does  not  make  it  inconsistent,  either  in  itself  or  with  the 
allegations  of  the  bill.    It  is  entirely  proper,  in  all  cases  where 
the  pleader  is  in  doubt  as  to  whether  he  is  entitled  to  one  kind 
ef  relief  or  another  upon  the  facts  as  alleged  in  this  bill,  to 
frame  hie  prayer  in  the  altematiye,  so  that,  if  he  is  not  en- 
titled to  the  one,  he  may  obtain  the  other,  under  such  alto 
Batire  prayer:   1  Beach's  Modem  Equity  Practice,  sec.  114. 
This  disposes  of  the  sixth  ground  of  the  demurrer.    In  such 
cases,  if  the  complainant  is  entitled  to  either  relief  prayed, 
the  defendant  cannot  demur  to  the  bill  because  the  complainant 
ii  not  entitled  to  the  other.    His  remedy  is  to  insist  at  tiie  hear- 
ing that  complainant  be  confined  to  such  relief  only  as  he  may 
be  entitled  to  under  all  the  circumstances  of  the  case  as  then 
presented:  1  Beach's  Modem  Equity  Practice,  sec.  114;  Western 
Ins.  Co.  T.  Eagle  Fire  Ins.  Co.,  1  Paige,  284.    If,  therefore, 
the  bill  stated  a  case  entitling  complainants  to  relief  under 
either  branch  of  the  alternative  prayer,  the  fourth  ground  of 
demurrer,  which  took  exceptions  to  only  one  kind  of  relief  em* 
braced  therein,  was  properly  oyerruled. 

2.  The  bill  in  the  present  case  charged  a  wrongful  and  illegal 
taking  of  complainants'  property.  The  allegations  of  the  biU 
in  connection  with  the  prayer  show  clearly  that  while  the 
original  taking  and  subsequent  possiession  thereunder  were  with- 
out complainants'  consent,  and  without  condemnation  proceed- 
ingSy  yet  complainants  did  not  claim  any  relief  on  that  so- 
count,  but,  on  the  contrary,  the  complainants  waiyed  the  tor- 
tiods  acts,  ratified  the  defendant's  possession,  and  r^^arded  the 
taking  and  possession  as  done  under  the  power  of  eminent 
domain.  The  object  of  the  bill  was  not  to  dispossess  the  de- 
fendant because  of  wrongful  taking,  nor  *  to  enjoin  trespasses 
upon  or  further  use  of  the  land  by  the  defendant,  but  to  en- 
force payment  of  the  compensation  justly  due  complainants 
for  their  land  ather  by  means  of  an  injunction,  or  by  charg- 
ing the  specific  land  with  its  payment.  For  the  reasons  here- 
inafter stated,  we  do  not  think  the  remedy  by  injunction  prayed 
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in  the  bill  was  aTailable  to  the  complainaiita^  but^  in  oonsider- 
ing  the  third  gnnmd  of  d^nurrer^  we  will  inquire  wbether  the 
oompenBatioQ  due  for  the  land  taken  by  defendant  and  its  pred- 
ecessor constituted  an  equitable  charge  or  lien  upon  the  land. 
In  the  caae  of  Pensacola  etc.  B.  B.  Co.  t.  Jackson,  21  Fb.  146, 
the  bill  prayed  an  aseesBment  of  the  damages  sustained  by  a 
landowner  by  reason  of  the  wrongful  taking  of  his  land  by  a^ 
railroad  company  for  the  purpose  of  a  right  of  way  and  the 
operation  of  its  railroad  thereon;  and  that  the  company  be  en- 
joined from  further  operation  of  its  road  until  the  amount 
ascertained  was  paid.    It  was  held  that  the  landowner,  by 
son  of  acquiescence  in  the  alleged  wrongful  acts  ot  the  zail- 
road  company,  had  waived  his  right  to  an  injunction,  but  that 
he  had  not  lost  his  title  to  the  land,  and  could  maintain  an 
appropriate  action  to  recoTer  his  damn^gea.    It  was  further  held 
that  there  was  no  necesaity  of  invoking  the  aid  of  a  oourt  of 
equity  to  assess  his  damage  on  the  ground  of  irreparable  in- 
jury, or  for  the  preyention  of  a  multiplicity  of  suits^  because 
where  the  injury  was  of  a  permanent  nature  such  as  thai  oaused 
by  the  construction  and  operation  of  a  railroad  across  land,  the 
damages  recoyerable  at  law  would  include  the  entire  injuiy, 
and  therefore  there  oould  be  no  danger  of  further  litigation  for 
injuries  arising  from  the  same  cause.    In  JacksouTille  etc.  By. 
Go.  T.  Lockwood,  83  Fla.  573,  it  was  again  held  by  this  oourt 
that  the  entire  damage  done  to  one's  property  in  such  cases 
could  be  *.  recoyered  in  a  single  action  of  trespass,  and  that 
damages  in  such  cases  should  not  be  limited  to  such  as  had 
accrued  prior  to  the  institution  of  the  suit.    This  court  has 
never  determined  whiather  a  landowner,  under  the  circumstances 
disclosed  in  these  cases,  could  enforce  a  lien  for  his  damages, 
in  the  nature  of  compensation,  upon  the  property  taken.    In 
Walker  t.  Ware  etc.  By.  Co.,  12  Jur.  18,  it  wae  held  by  an 
English  court  that  the  amount  of  damages  for  purchase  money 
and  compensation,  due  a  landowner  from  a  railroad  company, 
aecertained  by  means  of  an  agreement  for  arbitration,  wab  a 
lien  upon  the  lands  sold,  in  the  nature  of  a  vendor's  lien,  and 
could  be  enforced  as  such  in  a  court  of  equity;  that  aKhough 
the  rights  of  the  public  should  in  such  cases  be  considered,  yet 
the  railroad  company  could  not  take  property  without  pay- 
ing for  it,  and  then  say  it  was  for  the  interests  of  the  public 
that  the  property  should  be  used  by  them,  and  so  deprive  the 
vendor  of  his  lien,  because  the  public  could  have  no  rights 
springing  from  injustice  to  others.    Acting  upon  the  intima* 
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tion  of  Judge  Bedfield,  in  McAnlay  t.  Western  Vennont  B.  S» 
Co.,  33  Vt.  311,  78  Am.  Dec.  627,  the  supreme  court  of  Ver- 
mont in  KitteU  t.  Missisquoi  B.  B.  Co.,  56  Yt  96,  held  that 
although  the  yendor's  lien  had  heen  expressly  abolished  in  that 
state,  yet,  in  a  case  where  a  railroad  company  had  entered 
upon  land  hy  agreemient  with  the  owner,  with  an  understand- 
ing that  the  damages  caused  thereby  should  be  ascertained  by 
arbitrators,  the  amount  so  ascertained  became  a  charge  or  lien 
upon  the  land,  in  the  nature  of  a  rendoi^s  lien,  which  equity 
would  enforce  by  appropriate  proceedings:  See,  also,  Kendall 
T.  Missiaqnoi  etc.  B.  B.  Co.,  55  Yt.  438;  Adams  t.  St  Johns- 
bury  etc.  B.  B.  Co.,  57  Yt.  240;  Bridgman  t.  St  Johnsbury  etc 
»»  B.  B.  Co.,  58  Vt  198;  Bedfield  on  Bailways,  •240.    So,  the 
snpreme  court  of  Ohio,  in  Dayton  etc.  B.  B.  Co.  t.  Lewton,  20 
Ohio  St.  401,  held  that  where  a  landowner  agreed  with  a  rail- 
road company  to  ^release  the  right  of  way,  and  the  right  to 
enter  npon  and  construct  its  railroad'*  for  a  certain  considera- 
tion, such  landowner  had  an  equitable  lien,  in  the  nature  of  a 
Tender's  lien,  for  the  price  agreed  to  be  paid,  and  oould  en- 
force it  in  equity  by  foreclosure;  that  the  lien  applied  as  well 
to  the  sale  of  an  easement  in,  as  to  a  sale  of  the  title  to,  or  an 
estate  in,  the  knd.    In  Western  PennsylvuuA  B.  B.  Co.  t. 
Johnston,  59  Pa.  St.  290,  the  principles  upon  which  the  land- 
owner's claim  for  compensation  or  damages  in  the  nature  of 
Buch  becomes  a  charge  upon  the  land  itself  eren  in  the  hand 
of  subsequent  holders  are  yery  clearly  stated,  and  applied  in 
a  legal  proceeding:    See,  also,  Oilman  t.  Sheboygan  etc.  B.  B. 
Co.,  40  Wis.  653.     It  has-been  frequently  held  that  where 
clamages  have  been  ascertained  in  the  statutory  mode,  the 
amount  becomes  an  equitable  charge  or  lien  against  the  landa 
and  the  improvemients  thereon,  even  in  the  hands  of  succes- 
sors to  the  original  taker,  and  that  such  lien  or  charge  could 
1)6  enforced  in  equity,  thonglf  the  courts  differ  as  to  the  specifie- 
Telief  applicable  in  such  cases,  some  holding  that  injunction 
^  be  granted  to  restrain  the  company's  use  of  the  land  un- 
t3  it  pays  the  damages;  others,  that  the  whole  line  of  rail* 
Toad  will  be  ordered  sold;  and  others,  that  the  particular  p0T<- 
tion  covered  by  the  lien  only  will  be  ordered  sold  to  pay  the 
lien  indebtedness:  Drury  t.  Midland  B.  R  Co.,  127  Mass.  571; 
Oillison  T.  Sayannah  etc.  B.  B.  Co.,  7  S.  C.  173;  Mims  y.  Macon 
etc.  R.  B.  Co.,  3  Qa.  333;  Manchester  etc.  **  B.  B.  Co.  y.  Keene,. 
62  N.  H.  81,  122  et  seq.;  Proyolt  y.  Chicago  etc.  B.  B.  Co., 
69  Uo.  633;  Cooper  y.  Anniston  .etc.  R  B.  Co.,  85  Ak.  106;. 
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Kills  on  Eminent  Domain,  sec  144;  Bandolph  on  Eminent 
Domain,  eecs.  228,  296,  385.    In  Organ  t.  Memphis  etc.  B.  B. 
Co.,  51  Ark.  235,  the  same  principle  was  applied  to  a  eatfs  where 
a  railroad  company  took  the  land  without  agreement,  and  with* 
ont  condemnation;  the  court  holding  that  where  the  pitiperty 
ii  swEed  in  invitum  by  the  company,  though  constituting  a 
trespass,  yiet  the  owner  may  elect  to  regard  the  aot  of  the  com- 
pany as  done  under  the  right  at  eminent  domain,  and  demand 
and  recoYer  just  compensation;  that  in  such  case  the  owner  as- 
sumes to  the  company  the  rdation  of  «  Yeodor  who  sdls  real 
estate  on  a  credit,  and,  while  he  holds  the  title,  equity  will 
enforce  his  claim  against  the  land,  as  it  would  a  vendor's  lien: 
See,  also,  Ashley  ▼.  Little  Bock,  66  Ark.  391.    This  Tiew  im- 
presses us  as  being  eminently  just  and  correct  in  principle. 
For  the  transaction  is  nothing  more  nor  leas  than  an  implied 
sale  of  an  easement  in  the  land,  induced,  it  may  be  true,  by  the 
compulsory  features  of  the  power  of  eminent  domain,  the  land* 
owner  knowing  that  he  cannot  prevent  the  taking  of  his  prc^ 
erty  under  such  power,  and  the  company  knowing  that  it  must 
pay  for  it  if  it  does  not  take  or  keep  it.    Eyen  where  the  original  * 
taking  is  tortious  because  against  the  consent  of  the  owner,  and 
without  condemnation,  it  is,  nerertheless,  necessarily  referable 
to  the  power  of  eminent  domain,  whose  expusss  proTisiona,  pro- 
tected and  perpetuated  by  organic  law,  require  that  compensar 
tion  be  made  for  the  property  taken.    The  company  can  hat« 
no  just  cause  of  complaint  if  the  landowner  ratifies  such  tortiouj 
taldng,  by  electing  to  ^*  treat  its  possession  thereunder  as 
yalid,  and  asking  to  be  compensate:  TJnit^Bd  States  t.  Great 
Falls  Mfg.  Co.,  112  U.  S.  645;  Cohen  ▼.  St  Louis  etc.  B.  B 
Co.,  34  Ean.  158,  55  Am.  Bep.  242;  Longworth  t.  Cincinnati, 
48  Ohio  St.  637.    It  certainly  cannot  expect  that  a  court  of 
conscience  will  permit  it  to  retain  the  property  under  these 
circumstances  and  yet  deny  the  ownisr  the  right  to  subject  such 
property  to  the  payment  of  the  compensation  rightfully  due  for 
it.    l^e  compensation'  due  the  owner  is  always  in  part,  and 
frequently  wholly,  purchase  money  for  a  perpetual  inter^  in, 
or  easement  oyer,  the  land,  and,  inasmuch  as  equity  always  im- 
plies a  lien  for  the  purchase  price  upon  a  yoluntary  sale  upon 
credit  by  the  owner,  it  should  for  a  stronger  reason  imply  one 
for  the  same  purpose,  upon  a  compulsory  sale  under  the  power 
of  eminent  domain.    The  defendant  and  its  predecessor  in  the 
present  case  haye  receiyed  the  same  rights  and  interests  in  com- 
plainants' property  which  they  would  haye  aecured  by  regular 
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ccmdwnTiation  proceedingBy  L  6.,  the  right  to  the  pecpetiial  hm 
of  the  pioperftj  for  tho  purposes  of  their  incorporatioiiy  for 
though  the  complainante  retain  the  legal  title  to  the  land,  they 
cannot  use  it  to  oust  defendant's  possession.    They  havB  rati- 
fied such  possession  by  electing  to  treat  it  as  7alid  in  order  to 
enforce  a  lien  for  compensation^  eyen  if  they  are  not  (under  the 
dedsionB  in  Pensacola  etc.  B.  B.  Co.  y.  Jackson,  21  Fla.  146, 
and  GrifBn  t.  Jacksonyille  etc.  By.  Co.,  33  Fla.  606),  estopped 
by  acquiescence  from  using  their  legal  title  to  dispossess  the  de- 
fendant.   In  eases  of  this  character,  we  think  the  landowner 
holds  the  legal  title  as  security  for  the  payment  of  the  money 
due  him  for  compiensation,  ^  and  that  he  may  resort  to  equity, 
in  the  first  instance,  to  establish  the  amount  of  his  recoyery, 
and  enforce  the  same  by  charging  the  company's  interest  in  the 
land  and  the  improyements  thereon  for  its  payment:  3  Pome^ 
ro/s  Equity  Jurisprudence,  see.  1260  et  seq.,  and  note  1  on  page 
1941.    Our  statutes  proyiding  proceedings  for  ascertaining  the 
damages  in  eminent  domain  cades  do  not  authorize  the  land- 
owner to  begin  the  proceedings.    The  company  only  can  become 
the  actor  thereunder.    They,  therefor^  do  not  furnish  an 
adequate  and  speedy  legal  remedy  to  the  landowner  for  the  col- 
lection of  his  compensation.    The  remedies  by  injunction  and 
ejectment  «re  not  ayailable  to  collect  the  damages,  but  only  to 
recoyer  possession  of  the  property,  and,  according  to  our  pre- 
yious  decisions  cited  aboye,  they  would  not  be  ayailable  for  any 
purpose  after  the  landowner  had  acquiesced  in  the  building  and 
opention  of  the  road.    It  is  true  that,  at  law  in  an  action  of 
trespass,  the  amount  of  the  landowner's  damages  can  be  aa- 
certained  and  adjudged  against  the  defendant,  but  the  law 
can  neither  declare  that  its  award  is  a  specific  charge  upon  the 
land,  nor  enforce  the  implied  lien  or  equitable  charge  against 
the  specific  property.    This  charge  upon  the  land,  being  a 
creature  of  equity,  ia  properly  enforced  in  a  court  of  equity. 
We  think  flie  third  ground  of  the  demurrer  waa  properly  oyer- 

roled. 

The  bin  alleges  that  the  original  taking  of  complainants^  Isnd 
occurred  about  eight  years  before  the  filing  of  the  bilL  As 
the  demurrer  does  not  present  the  question,  we  do  not  con* 
rider  whether  the  remedy  here  sought  was  stale,  or  barred  by 
limitations. 

3.  We  do  not  think  the  final  decree  was  justified  by  the  facta 
of  the  bill;  nor  do  we  think  that  paym^t  of  compensation  for 
complainants'  property  should  be  coerced  through  the  medium 
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of  an  injunction,  where  the  ^^  complainantB  haye  for  ^ht 
years  acqniesGUdd  in  the  tddng  of  their  property  without  ob- 
jeotion,  and  now  ratify  same  by  asking  to  haye  their  damagea 
assessed  and  enforced  as  an  equitable  charge  or  lien  npon  the 
land.  It  has  been  hield  by  the  English  courts  that,  where  a 
landowner  has  an  equitable  lien  as  security  for  the  pundiaae 
money  of  lands  acquired  by  railroad  companies  for  corporate 
purposes,  he  may  enforce  such  lien  in  ^uity  by  an  order  to  sell 
the  property  coyered  by  such  lien  for  the  payment  of  the  lien 
indebtedness,  but  that  an  injunction  will  not  be  granted  to 
restrain  the  operation  of  the  company's  road  until  payment 
of  the  amount  due  the  landowner:  Munns  t.  Isle  of  Wight  By. 
Co.,  L.  B.  8  Bq.  Cas.  663;  Lycett  t.  Stafiford  etc.  By.  Co.,  L.  IL 
13  Eq.  Cas.  261.  This  yiew  commends  itself  to  our  judgment^ 
especially  in  yiew  of  our  preyioua  decision  in  the  case  of  Pen- 
sacola  etc.  B.  B.  Co.  y.  Jackson,  21  Fla.  146,  a  case  somewhat 
similar  in  its  main  facts  to  the  present  one,  so  far  ae  the  i^ 
lief  by  injunction  is  concerned.  We  there  held  that  the  ac- 
quiescenee  of  a  landowner  in  the  illegal  taking  of  his  land, 
for  a  period  of  nine  months,  would  debar  him  from  an  in- 
junction restraining  the  operation  of  the  company's  road,  though 
he  was  not  barred  of  other  remedies  to  collect  his  damagea. 

The  final  decree  of  the  court  below  is  reversed,  with  instruc- 
tions to  ascfiertain,  either  from  the  eyidence  already  taken  in 
the  cause,  or  from  other  evidence  to  be  taken  if  desired  by  com- 
plainants^ the  amount  of  compensation  due  complainants;  to 
declare  same  a  lien  upon  the  land  taken,  and  to  decree  a  fore- 
closure of  such  lien  and  sale  of  the  land  in  default  of  payment 
of  the  amount  so  ascertained,  and  for  such  other  and  further 
proceedings  as  may  be  consistent  with  this  opinion  and  chanoeiy 
practice. 

BfR.  CHIBF  JUBTIGB  TAYLOR  dissented,  on  the  ground  tbat 
the  complainants  had  a  complete  remedy  at  laiw,  and  that,  therefore^ 
there  is  no  Jurisdiction  in  equity.  *^he  bUl  makes  out  a  plain  and 
r-cut  case  of  a  tortious  trespass  upon,  and  wrongful  seizure  of, 
the  compladnants'  land,  nothing  more  and  nothing  less,  and  in  the 
Ayes  of  the  law  it  cannot  be  comprehended  in  any  other  light  than 
that  of  a  tort,  and  for  such  torts  the  law  courts  afford  an  ample 
and  complete  remedy  in  the  action  of  trespass  quare  dausum  fregit 
In  which  action  (his  court  has  held,  in  Pensac(da  etc.  B.  R.  Co.  t» 
Jackson,  21  Fla.  146,  and  In  Jacksonville  etc.  By.  Go.  t.  Lockwood, 
.^  Fla.  573,  that.  In  a  caae  like  this,  the  plaintiff  can  reeorer  the 
entire  damage  suatainedv  Including  the  value  of  the  land  wrongfully 
i^M^yi^^ted.'* 
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PLSADIKO  IN  THB  ALTBBNATIYB.— Where  a  camplalnant  la 
in  donbt  as  to  the  relief  to  which  he  la  entitled,  hia  prayer  nhoold 
be  in  tlie  altematlTe  for  either  one  relief  or  the  other  aa  the  conrt 
may  decide:  Brown  t.  Wylie,  2  W.  Ya.  602,  96  AnL  Dec  781;  Uoyd 
T.  BrewatOT,  4  Paige,  637,  27  Am.  Dec  88^  and  nota.  Bee,  too^  Ball 
T.  Henderaon,  114  Ala.  601,  62  Am.  &L  tfep.  141. 

BAILBOAD8— RIGHT  OF  WAY.— If  a  railroad  company  con- 
rtmcti  and  operatea  Its  road  through  land  of  another,  wlthont  har- 
ing  inatltnted  condemnation  proceedings,  the  owner  of  the  land  may 
elect  to  sue  for  damages:  Cohen  y.  St.  Louis  etc  B.  B.  Co.,  34  Kan. 
158,  66  Am.  Bep.  242;  or  he  may  maintain  ejectment:  Daniels  y. 
Chicsgo  etc  B.  B.  Co.,  85  Iowa,  129,  14  Am.  Bep.  49a  Compare 
Cairo  etc  B.  B.  Co.  y.  Tnmer,  31  Ark.  494,  26  Am.  Bep.  564;  Mc- 
Anlay  y.  Western  Vermont  B.  B.  Ca,  83  Vt  311,  78  Am.  Dec  627. 
Where  a  landowner  consents  to  the  entry  and  construction  of  a  rail* 
road,  he  may  haYe  his  damages  assessed,  or  maintain  ejectment. 
But  the  latter  action  will  be  treated  as  equitable  in  character,  and 
execution  on  the  judgment  therein  wHl  be  stayed  for  a  reasonable 
time  to  allow  assessment  of  damages:  OliYcr  y.  Pittsbmili  B.  B. 
Oo^  181  Paw  St.  406b  17  Aul  St.  Bep.  814,  and  note. 
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APPBXLATB  PBACnCB— AMBNDINO  WBITS  OF  IB* 
Bob.— The  aopreme  court  has  discretionary  power  to  permit  writs 
of  error  to  be  amended  by  inserting  therein  the  namea  of  necessary 
psrties  who  hare  been  improperly  omitted  therefrom,  and  to  strike 
out  the  names  of  iwrties  who  haYe  been  improperly  included  therein. 
Before  the  court  can  properly  exercise  such  discretion  in  faYor  of 
hsYlng  such  an  amendment  made  so  as  to  bring  into  the  writ  new 
parties  that  haYe  been  omitted  therefrom,  the  application  therefor 
teust  be  made  before  the  time  limited  by  law  for  suing  out  writs 
of  error  haa  expired. 

APPELLATB  PBACnCE  —  amending  WBITS  OF  EB- 
BOB.— If  one  against  whom  a  judgment  has  been  rendered  Jointly 
with  anoth^  is  not  joined  aa  a  party  plaintiff  in  a  writ  of  error 
saed  out  from  such  judgment  by  his  codefendant  until  after  the 
expiration  of  the  time  limited  for  suing  out  writs  of  error,  an, 
amended  writ  of  error  bringing  him  In  as  a  party  plaintiff  in  error 
Is,  as  to  him,  an  entirely  new  writ.  Issued  then,  so  far  aa  he  la 
ecncemed^  for  the  first  time,  and  as  to  him  is  a  writ  of  error  issued 
after  the  lapse  of  the  time  in  which  the  law  permits  him  to  sue 
it  out    The  supreme  court  will  not  permit  such  an  amendment 

APPELLATB  PBACTICB-AMENDMENT  OF  WBITS  OF 
EBBOB. — The  supreme  court  will  not  exercise  its  discretion  In  faYor 
of  allowing  appeals  or  writs  of  error  to  be  amended  for  the  pur- 
pose of  bringing  in  omitted  parties,  when  it  la  shown  by  the  record 
that  the  time  limited  for  taking  appeals  or  writs  of  error  has  ex- 
pired aa  to  parties  seeking  to  be  brought  in  by  such  amendment 

N.  B.  K  Pettingill  and  J.  B.  Whitfield,  for  i\^  appellant. 

W.  Fisher  and  R  D.  Beggs,  for  the  appdlee. 

^^  TAYLOB,  C.  J.    At  the  List  term,  on  the  serenth  day 
of  Decemher,  1897,  upon  leaching  this  ease  in  its  regular  or- 
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der  on  the  docket  for  final  determination,  the  court  dismissed 
the  same  for  the  reason  that  the  judgment  from  which  the  irrit 
of  error  -was  taken  was  a  joint  one  against  E.  B.  Cornell  and 
Isaac  Morgan,  as  copartners  under  the  firm  name  of  B.  B. 
Cornell  ft  Co.,  and  the  writ  of  error  was  sued  out  by  and  in  the 
name  of  Elijah  B.  Cornell  alone,  omitting  the  joint  judgment 
debtor  and  partner  Isaac  Morgan. 

The  sole  plaintiff  in  error,  Elijah  B.  Cornell,  now  moyes  the 
court  to  yacate  the  order  of  dismissal  so  entered,  and  to  re- 
instate thie  cause  upon  our  docket,  and  to  allow  the  writ  of  error 
1x)  be  amended  by  inserting  therein  as  a  plaintiff  in  error  jointly 
with  said  Elijah  B.  Cornell  the  name  of  his  said  oojudgment 
debtor  Isaac  Morgan  and,  upon  such  amendment  being  made, 
to  grant  a  summons  to  said  Isaac  Morgan  requiring  him  to  join 
in  prosecuting  said  writ  of  error,  or  in  default  thereof,  that 
sererance  as  to  him  be  ordered.  This  application  is  strenuously 
objected  to  by  the  defendant  in  error  upon  the  grounds,  among 
others,  that  the  application  is  not  seasonably  made,  that  it 
should  hare  been  made  before  ^^  the  court  reached  the  cause 
and  made  final  disposition  thereof,  and  that  it  should  haye  been 
made  before  the  time  had  expired  within  which  the  newly 
proposed  plaintiff  in  error,  Isaac  Morgan,  could  under  the  stat- 
ute sue  out  a  writ  of  error. 

There  is  no  doubt  as  to  the  discretionary  power  of  this  court 
to  permit  writs  of  error  to  be  amended  by  inserting  therein  the 
names  of  necessary  parties  who  have  been  improperly  omitted 
therefrom,  and  to  strike  from  it  the  names  of  parties  who  haye 
been  improperly  included  therein.  But  before  the  court  can 
properly  exercise  such  discretion  in  fayor  of  haying  such  an 
amendment  made  so  as  to  bring  into  the  writ  new  parties  that 
have  been  omitted  therefrom,  the  application  therefor  should 
be  made  before  the  time  limited  by  law  for  suing  out  writs  of 
error  has  expired.  In  Loring  y.  Wittich,  16  Fla.  328,  this  court 
permitted  an  amendment  of  the  writ  of  error  to  be  made  by 
which  diyers  parties  improperly  included  therein  as  plaintiffs 
in  error  were  stricken  therefrom.  In  Whitlock  t.  WiUard,  18 
Fla.  156,  that  was  an  appeal  in  chancery,  an  amendment  of  the 
appeal  by  bringing  in  new  parties  was  permitted,  but  in  that 
case  the  time  limited  for  taking  appeals  had  not  expired  when 
the  amendment*was  allowed,  and  no  objection  was  urged  against 
the  same.  In  Naah  y.  Haycraft,  34  Fla.  449,  an  amendment 
of  a  writ  of  error  bringing  in  an  omitted  party  was  permitted 
after  the  lapse  of  the  time  limited  for  suing  out  writs  of  error. 
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bat  no  question  was  raised  or  urged  in  opposition  to  the  amend- 
ment in  that  case  on  the  ground  that  the  bar  of  the  statute 
had  run  against  the  new  party  plaintiff  in  error  sought  to  be 
brought  in  by  the  amendment,  and  the  amendment  was  applied 
for  before  the  court  had  reached  the  ca^e  for  final  disposition, 
the  pirintiff  in  error  discovering  the  defect  in  his  proceeding 
himself  and  **■  promptly  after  the  discovery  sought,  of  hiB 
own  motion,  to  remedy  the  same  by  amendment.  The  court, 
not  having  the  question  of  the  bar  of  the  statute  raised  or 
suggested,  did  not  consider  the  same,  nor  did  it  consider  the 
question  as  to  what  effect  such  an  amendment  would  have  upon 
^e  subsequent  retention  of  the  case  by  this  court  for  final 
adjudication  in  the  event  the  question  of  the  bar  of  the  statute 
as  to  the  newly  made  party  were  raised  and  urged  upon  the 
court,  even  though  raised  subsequently  to  the  permitting  of  the 
amendment. 

If  one  against  whom  a  judgment  has  been  rendered  jointly 
with  another  is  not  joined  as  a  party  plaintiff  in  a  writ  of  error 
sued  out  from  such  judgment  by  his  codefendant  until  after 
the  expiration  of  the  time  limited  for  suing  out  writs  of  error, 
the  amended  writ  of  error  bringing  him  in  as  a  party  plaintiff 
in  error,  is,  as  to  him,  an  entirely  new  writ,  issued  then,  so  far 
as  he  is  concerned,  for  the  first  time,  and,  as  to  him,  is  a  writ 
of  error  issued  after  the  lapse  of  the  time  in  which  law  permits 
him  to  sue  it  out.    In  the  case  of  Smetters  ▼.  Bainey,  14  Ohio 
8t.  287,  it  is  held  that  all  the  defendants  in  a  joint  judgment 
are  necessary  parties  to  an  appellate  proceeding  seeking  its 
reversal,  and  that  if  all  such  defendants  are  not  made  parties 
to  such  appellate  proceeding  within  the  time  limited  by  law  for 
institating  siich  appellate  proceeding,  the  revising  court  has  no 
BQch  jurisdiction  over  the  subject  matter  as  will  authorize  it 
to  reverse  or  modify  any  part  of  such  judgment.    It  was  fur- 
ther held  in  the  same  case  that  any  such  joint  judgment  debtor 
who  is  not  made  a  party  to  the  appellate  proceeding  instituted 
by  his  oodebtor  until  after  the  statutory  bar,  may,  upon  being 
brought  in^  plead  such  statutory  bar,  and  such  plea  will  oust 
the  jurisdiction  of  the  revising  court  to  reverse  or  modify  any 
part  of  the  judgment.    To  the  same  effect  are  the  cases  ^^  of 
Curten  t.  Atkinson,  29  Neb.  612;  Hendrickson  v.  Sullivan,  28 
Heb.  790;  Burke  v.  Taylor,  46  Ohio  St.  444;  HoUoran  v.  Mid- 
land  By.  Co.,  129  Ind.  274.    While  we  are  not  called  upon  at 
this  time  to  agree  or  disagree  with  the  idea  held  out  in  these 
cases^  that  the  failure  to  make  necessary  parties  plaintiff  in 
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error  witbin  the  tiine  limited  for  suing  out  writs  of  error  pre- 
sentSy  accurately  speaJdngy  a  question  of  jurisdiction  in  this  court 
to  hear  or  determine  the  cause  under  any  circumstances^  yet  we 
feel  that  the  courts  cannot  override  or  ignore  the  limitations 
placed  by  law  upon  the  institution  of  all  dasses  of  legal  pro- 
eeedingSy  but  must  recognize  such  bar,  and  apply  it  wheneyer 
dearly  presented  and  insisted  upon.  When  a  judgment  is  ren- 
dered jointly  against  two,  an  appellate  court  cannot  properly 
deal  with  it  for  review  with  only  one  of  the  parties  before  it 
who  are  jointly  bound  by  it,  for  the  reason  that  it  would  be 
passing  upon  and  adjudicating  the  right  of  such  absent  party 
without  giving  him  his  day  in  court,  and  this  the  courts  uni- 
formly refuse  to  do.  If  the  statute  has  run  against  such  absent 
party  so  that  the  appellate  proceeding  as  to  him  is  barred,  the 
court  cannot  override  such  bar  by  forcing  him  in  as  a  party, 
when  such  bar  is  claimed  and  urged.  As  before  seen,  this  court 
has  an  undoubted  discretionary  power  to  permit  appeals  and 
writs  of  error  to  be  amended  by  bringing  in  omitted  parties, 
but,  for  the  reasons  stated,  it  will  not  hereafter  exercise  such 
discretion  in  favor  of  such  amendments,  when  it  appears  that 
the'  time  limited  by  law  for  taking  appeals  or  suing  out  writs 
of  error  has  expired  as  to  the  parties  sought  to  be  brought  in 
by  such  amendment. 

Section  1271  of  the  Bevised  Statutes  provides  that  all  writs 
of  error  in  civil  actions  shall  be  sued  out  within  six  ^^^  months 
from  the  date  of  the  judgment  to  be  reviewed,  reserving  to 
persons  laboring  under  the  disabilities  of  infancy,  coverture,  and 
lunacy  a  further  period  of  six  months  after  their  disability  is 
removed.  The  judgment  sought  to  be  reversed  through  this 
writ  of  error  was  rendered  on  the  third  day  of  October,  1893. 
The  time  allowed  by  law  to  the  joint  judgment  debtor,  who  is 
now  sought  by  this  motion  to  be  brought  in  as  a  party  plaintiff 
in  error,  for  suing  out  a  writ  of  error  has,  therefore,  long  since 
elapsed,  and  the  appellate  proceeding  as  to  him  is  barred,  and 
such  bar  is  insisted  upon. 

The  motion  to  reinstate  the  cause,  and  to  be  allowed  to  amend 
the  writ  of  error  by  making  Isaac  Morgan  a  party  plaintiff 
therein,  and  for  a  summons  and  severance  as  to  bim,  are^  there- 
fore, hereby  denied. 


A  WRIT  OF  ERROR  CANNOT  BE  AMENDED  by  striking  out 
the  name  of  one  as  plaintiff  and  making  him  a  defendant  In  error, 
where  the  record  does  not  show  that  he  should  have  been  made  a 
defendant  and  that  he  was  improperly  made  a  plaintiff:  Knoz  T» 
Steele,  18  Ala.  815,  64  Am.  Dec.  181. 
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1NDI0TMBNT8-EVIDBNGB  TO  QnA8H.-Ooiirti  tor  tiM 
pinpofle  of  qnasbing  Indictments  formally  returned  bj  a  regular 
grand  Jury,  nerer  inquire  into  the  character  of  the  eyidence  that 
influenced  the  grand  Jury  in  finding  such  indictment. 

CONSPIBAGIBS  —  DB0LABATI0N8  OF  CON&PIBATOB.- 
Brery  act  and  declarati<Hi  of  each  coDspirator  to  commit  a  crime  in 
pursuance  of  the  original  concerted  design,  and  with  reference  to  the 
common  object,  done  or  made  during  the  pendency  of  the  criminal 
entoprise,  is  considered  the  act  or  declaration  of  all  of  them,  and 
is  original  evidence  against  each  of  them. 

HUSBAND  AND  WIFB  AS  WITNBSSES-INTBBBSTBD 
PABTT— PRIYILBGED  COMMUNICATIONS.— A  statute  xemoYing 
the  incompetency  as  witnesses  of  husband  and  wife  because  of  the 
interest  of  either,  in  both  civil  and  criminal  cases,  does  not  empower 
either  of  them,  when  they  become  witnesses,  to  give  illegal  or  Incom- 
petent testimony,  by  detailing  or  exposing  those  transactions  or  com- 
munications that  have  passed  between  them  in  the  confidence  and 
trust  that  should  exist  between  husband  and  wife. 

HUSBAND  AND  WIFB  AS  W1TNBSSBS-INTBBB8TBD 
PABTT— PRIYILBGBD  COMMUNICATIONS.— A  statute  removing 
the  incompetency  of  husband  and  wife  as  witnesses  for  or  sgalnst 
each  other  on  the  ground  of  interest  does  not  remove  the  inhibition 
of  the  law  against  the  exposure  in  evidence  of  confidential  communi- 
cations between  them. 

HUSBAND  AND  WIFB  — PBIVII/BGBD  COMMUNICA- 
TIONS.—Confidential  communications  between  husband  and  wife 
are  privileged,  and  the  law  forbids  that  they  be  detailed  or  divulged 
by  either  of  the  parties  to  the  marriage. 

HUSBAND  AND  WIFB  —  PBI VILBGBD  COMMUNICA- 
TIONS.—The  matter  that  the  law  prohibits  either  the  husband  or  the 
wife  from  testifying  to  as  witnesses  includes  any  information  ob- 
tained by  either  during  the  marriage  or  by  reason  of  its  existence. 
It  should  not  be  confined  to  m»e  statements  by  one  to  the  other,  but 
embraces  all  knowledge  upon  the  part  of  either  obtained  by  reason 
of  the  marriage  relation,  and  which,  but  for  the  confidence  growing 
out  of  It,  would  not  have  been  known. 

HUSBAND  AND  WIFB  AS  WITNBSSBS-INTBBBST  OF 
PABTT— BFFBCT  OF  STATUTB.— If  the  incompetency  as  wit- 
nesses of  husband  and  wife  on  the  ground  of  interest  has  been  re- 
mored  by  statute,  either  of  them  may  testify,  for  or  sgainst  the 
other,  to  any  fact  the  knowledge  of  which  was  acquired  by  him  or 
her  independently  of  the  marriage  relation  in  any  manner  not  in- 
TolviniC  the  confidence  growing  out  of  such  relation. 

HUSBAND  AND  WIFB-LBTTBRS  BBTWBBN— PRIVI- 
LBGBD  COMMUNICATIONS.— Letters  from  a  husband  to  his  wife, 
or  from  her  to  him,  are  inherently  and  absolutely  privileged  com- 
municsitlons  and  not  admissible  in  evidence  for  or  against  the  hus- 
t>and  or  wife,  no  matter  in  whose  hands  they  may  be. 

WITNESSES— EVIDBNCB  TO  SUPPORT  GOOD  CHAB- 
ACTER.— If  the  character  of  a  witness  for  truth  is  attacked  in  any 
way,  either  by  showing  contradictory  statements  of  the  matter  of  his 
evidence  out  of  court  different  from  that  sworn  to,  or  by  cro8s-exam« 
Ination,  or  by  general  evidence  of  want  of  character  for  truth,  or 
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that  he  has  been  conylcted  of  crime,  or  engaged  !n  some  act  affecttns 
his  credibility,  like  soboming  or  attempting  to  snbom  a  witnees  or 
snpprefls  testimony,  it  Is  competent  for  the  party  calling  him  to  give 
general  evidence  In  support  of  his  good  character.  In  detenniolns 
the  propriety  of  the  admission  of  evidence  to  sustain  the  character 
of  the  witness,  the  distinction  should  be  observed  between  an 
attack  upon  the  character  of  the  witness  as  snch,  for  credibility, 
and  an  attack  upon  the  character  of  the  testimony  given,  for  bdief. 

WITNESSES  —  SUSTAINING  CHABAGTEB  OF.— If  the 
character  of  a  witness  is  gone  into,  the  only  proper  sobject  of  in- 
qnlry  Is  as  to  his  reputation  for  truth  and  veracity.  Neither  his 
general  character,  nor  particular  phases  or  traits  of  character,  can 
be  gone  into,  but  the  Inquiry  must  be  confined  to  his  r^utaiion  of 
character  for  truth  and  veracity. 

EVIDBNCB-OBJBOTION  TO-WAIVBB.— If  objecUon  to 
the  introduction  of  Incompetent  evidence  has  been  once  properly 
taken  and  overruled  by  the  court,  it  is  not  waived,  although  the 
same  evidence  may  have  been  subsequently  admitted,  thronsh 
other  witnesses,  without  objection. 

J.  M.  Calhoun,  for  the  appellant. 

W.  B.  Lamar,  attorney  general,  and  J.  H.  Carter,  for  the  ap- 
pellee. 

**»  TAYLOB,  C.  J.  The  plaintiffs  in  error  were,  on  the 
tenth  day  of  June,  1897,  indicted  jointly  with  one  Westlef 
Bush  in  the  circuit  court  of  Jackson  county  for  willfnlly  driT- 
Ing  an  oz  upon  a  railroad  track.  Severance  was  ordered  as  to 
the  defendant  Westley  Bush,  on  the  application  of  the  plain- 
tiffs in  error,  and  they  were  jointly  tried  and  convicted  •*•  at 
the  same  term  of  the  court  and  sentenced,  each  of  them,  to 
ten  years  in  the  penitentiary,  and  seek  reversal  here  by  writ  of 
error. 

Another  indictment,  signed  by  John  H.  Carter  as  acting  state 
attorney,  against  the  same  parties,  charging  the  same  offense, 
was  returned  by  the  grand  jury  on  the  ninth  day  of  Jnne,  1897, 
but  npon  this  indictment  a  nolle  prosequi  was  entered,  and  the 
indictment  npon  which  the  trial  was  had  was  returned  by  the 
grand  jury  on  the  10th  of  June,  1897,  signed  by  William  B. 
Farley,  acting  state  attorney.  To  this  indictment  the  defend- 
ants plead  in  abatement  as  follows:  '^ow  come  the  defend- 
ants S.  C.  Mercfer,  Dock  Mercer,  Claude  Wadsworth,  and  West- 
ley  Bush,  and  for  plea  in  abatement  to  the  indictment  against 
them  they  say:  That  one  John  H.  Carter  was,  on  and  before 
the  ninth  day  of  June,  A.  D.  1897,  the  local  attorney  of  the 
Louisville  ft  Nashville  Bailroad  Company,  a  corporation,  thiB 
moving  prosecutor  of  these  defendants,  and  that  the  said  John 
H.  Carter,  while  such  local  attorney  under  the  employ  and  pay 
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of  said  railroad  company,  was,  on  the  thirty-first  day  of  May, 
A.  D.  1897,  appointed  and  sworn  in  as  acting  staie  attome7  in 
Ilea  of  Hon.  W.  H.  Milton,  the  duly  lelected  and  qualified  state 
attorney,  and  as  ench  acting  state  attorney,  and  also  local  at- 
torney for  the  Louisville  ft  Nashrille  Bailroad  Company,  he 
adyised,  coxmseled,  assisted,  and  attended  upon,  when  so  re- 
quired, the  grand  jury  which  inrestigated  the  charges  against 
these  defendants;  that  as  such  local  attorney  for  said  railroad 
company  he  prosecuted  these  defendai^  upon  examining  trial, 
and  still  remains  in  the  employ  of  said  company.    That  under 
the  sole  advice,  counsel,  and  instruction  of  the  said  John  H. 
Carter,  local  attorney  of  said  company  as  aforesaid,  the  grand 
juiy  of  said  county,  on  the  ninth  day  of  June,  A.  D.  1897,  re- 
turned *"*  a  true  'hill  against  these  defendants,  charging  them 
with  the  offense  of  driving  an  ox  on  the  Louisville  ft  Nashvilto 
nilroad  track,  intending  at  such  time  that  said  ox  should  be 
nm  against,  struck,  and  killed  or  injured  by  the  engines  and 
ears  of  said  railroad  company,  which  said  indictment  was  signed 
by  the  said  John  H.  Carter  as  acting  state  attorney,  and  who 
was  also  at  said  time  under  the  employ  and  pay  of  said  rail- 
road company  as  aforesaid,  which  said  indictment  was  received 
in  open  court  and  filed,  and  upon  said  indictment  these  de- 
fendants were  arrested  and  hdd.    That  aft  the  time  of  finding 
of  said  indictment  and  of  the  investigation  of   the  charges 
against  these  defendants  before  said  grand  jury,  the  state  had 
no  other,  save  and  except  the  said  John  H.  Carter,  attorney  for 
said  railroad  company  as  aforesaid,  and  that  said  indictment 
was  returned  solely  and  exclusively  under  his,  the  said  John  H. 
Carter's,  advice   and   eoxmsel   aforesaid.    Beference  is  hereby 
made  to  said  indictment  filed  May  9,  1897,  which  said  indict- 
ment is  on  file  in  the  oflice  of  the  clerk  of  the  circuit  court 
of  said  county  and  state,  and  the  same  is  asked  to  be  taken  as  a 
part  of  this  plea;  that  on  the  10th  of  June,  the  said  John  H. 
Carter  resigned  as  acting  state  attorney  as  aforesaid,  and  one 
W.  B.  Farley,  Esq.,  was  appointed  by  the  court  as  acting  state 
attorney  in  Ueu  of  the  said  John  H.  Carter;  that  thereupon 
the  said  acting  state  attorney,  on  the  same  day,  to  wit,  the  tenth 
day  of  June,  1897,  A.  D.,  as  aforesaid,  nol  prosired  the  said 
mdictment  filed  on  June  9,  1897,  A.  D.,  and  in  lieu  of  said 
indictment  the  grand  jury  returned  another  indictment  against 
fhese  defendants,  charging  them  with,  the  same  offense  aa 
eharged  in  the  indictment  filed  June  9th,  and  which  last-men* 
tkm^  indictment  is  a  true  and  correct  copy  of  the  indictment 
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filed  June  9th9  flaye  and  except  that  said  indictment  £led  June 
10,  1897,  »*  was  filed  by  W.  B.  Farley  as  acting  state  attor* 
ney,  instead  of  said  John  H.  Carter  as  snch  acting  state  attor- 
ney, as  the  said  indictment  filed  June  9, 1897,  was  signed;  that 
between  the  time  of  the  filing  of  the  indictment  returned  by 
said  grand  jnry  on  Jnne  9th,  signed  by  said  Carter  (which  was 
nol  proesed  as  aforesaid),  the  time  of  the  filing  of  the  indict- 
ment on  Jnne  10th,  signied  by  the  said  Farley,  no  witnesseB 
were  examined  by  the  grand  jnry,  so  these  defendants  are  in* 
formed  and  believe,  as  to  the  charges  against  these  defendants, 
and  the  finding  of  the  second  indictment,  as  aforesaid,  was 
based  by  said  grand  jury  solely  and  exclusiyely  from  the  testi- 
mony which  was  heard  by  them  daring  the  time  that  the  said 
John  H.  Carter,  attorney  for  said  railroad  company,  was  ad- 
Tising,  counseling,  and  assisting  said  grand  jury  as  acting  state 
attorney  as  aforesaid.  That  the  indictment  under  which  these 
defendants  are  now  charged  was  drawn  up  by  the  said  John  H. 
Carter,  attorney  for  said  railroad  company,  or  under  his  diree- 
tions,  and  that  the  only  change  between  the  first  and  second 
indictment  against  these  defendants  is  the  signature  of  the 
acting  state  attorney/'  To  this  plea  the  state  demurred  upon 
the  grounds  that  said  plea  was  yagae,  indefinite,  and  uncertain, 
and  is  insufiScient  to  be  replied  to;  and  because  the  allegations 
in  said  plea  contained  set  up  no  legal  bar  or  abatement  to  a 
prosecution  under  said  indictment.  The  sustaining  of  this  de- 
murrer by  the  court  constitutes  the  first  assignment  of  error. 

The  pith  and  substance  of  the  plea,  whien  stripped  of  its 
profusion  of  yerbiage,  is  that  a  member  of  the  bar  who  had 
been  regularly  appointed  and  qualified  as  acting  state  attorney, 
and  who  was  the  generally  retained  local  attorney  of  the  rail- 
road company  that  wss  the  chief  prosecutor  in  the  case,  coun- 
seled, adyised,  and  assisted  the  grand  jury  during  the  period 
when  it  found  the  first  *^  indictment  against  the  diefendants, 
and  signed  such  indictment;  that  this  indictment  was  nolle 
prosequied,  and  another  acting  state  attorney  appointed  and 
qualified,  and  that  a  second  indictment,  signed  by  the  newly 
appointed  acting  state  attorney,  was  then  found  and  returned 
by  the  grand  jury,  without  haying  re-examined  any  witnesses, 
and  without  taking  or  hearing  any  evidence  besides  what  was 
taken  or  heard  on  the  finding  of  the  first  indictment. 

The  case  of  Thalheim  y.  State,  38  Fla.  169,  is  cited  in  support 
of  this  assignment.  In  that  case  objection  was  made,  after 
the  indictment  was  found,  to  several  attorneys,  who  were  in  the 
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priyate  employ  of  the  proseenton,  taking  part  aa  aariatant 
state  attorneys  in  the  trial  of  the  caose^  and  it  waa  held  that  the 
practice  waa  permissible  to  allow  counsel  in  the  employ  of  pri* 
yate  parties  to  assist  the  state  attorney  in  the  prosecnition  of 
persons  charged  with  crime^  bnt  that  the  prosecution  must  be 
conducted  by  an  official  x^presentatiTe  of  the  etate,  and  should 
not  be  placed  under  the  entire  management  and  control  of 
priyate  parties  or  their  attomeySf  so  that  the  public  prosecution 
for  a  criminal  offense  should  not  degenerate  into  a  prlTate  per- 
secution. No  question  was  raised  in  that  case  over  the  indict- 
ment because  of  priyate  counsel  being  connected  therewith. 
In  this  case  the  first  appointed  acting  state  attorney^  as  the  plea 
shows,  resigned  the  ofiSce,  and  the  first  found  indictment  offi- 
cially signed  by  bim  was  discontinued,  and  another  disimterested 
acting  state  attorney  being  appointed  in  his  place»  the  grand 
jniy,  itself  an  official  body,  at  once  found  and  returned  anoth^ 
indictment  that  was  signed  by  the  newly  appointed  and  un- 
tianmieled  acting  state  attorney.  This  course  SToided  all  sem- 
blance of  irregularity,  if  any,  in  the  first  indictment  found, 
md  theiB  is  nothing  whateyer  in  the  ^"^  defendants^  plea  that 
can  affect  the  legality  of  the  second  one  foxmd,  and  upon  which 
the  trial  was  had.  As  to  the  assertion  in  the  plea  to  the  effect 
that  the  second  indictment  waa  found  without  the  re-examina- 
tion  of  any  witniesses,  or  taldng  of  any  testimony  except  such 
as  was  heard  on  the  finding  of  the  first  indictment,  the  rule  is 
that  a  court,  for  the  purpose  of  quashing  an  indictment,  will 
nerer  inquire  into  the  character  of  the  eyidence  that  infiuenced 
a  grand  jury  in  finding  such  indictment:  State  y.  Boyd,  2  Hill, 
283,  27  Am.  Dec.  376.  The  court  below  ruled  rightiy  in  sus- 
taining the  state's  demurrer  to  this  plea. 

The  second  assignment  of  error  is  that  the  court  erred  in 
Tefnsing  to  permit  counsel  for  plaintiffs  in  error  in  the  trial 
Mow  to  aak  the  witness  W.  0.  Emanuel,  on  eroas-ezamination, 
the  questions:  '^aye  you  eyer  been  prosecuted  for  perjury  in 
the  state  of  Florida  ?*'  ^^aye  you  been  bound  orer  to  await  the 
Action  of  the  grand  jury  of  Jackson  county,  on  the  cfaaige  of 
perjury?^  We  find  no  such  rulings  in  the  record,  and  there- 
fore this  assignment  must  fall  for  want  of  a  record  baaia. 

After  the  state  had  introduced  eyidence  that,  if  bdieyed, 
established  a  conspiracy  between  the  plaintiffs  in  error  and 
their  jointiy  indicted  codef endant,  Westley  Bush,  for  the  com- 
i&ittion  of  the  crime  charged,  the  state  attorn^  propounded 
te  two  different  witnesses  substantially  the  following  question: 
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State  whether  or  not  you  have  ever  heard  either  Sam  MeTcer, 
Weatley  Bush,  Claude  Wadsworth,  or  Dock  Mercer  say  anything 
prior  to  the  time  of  the  night  when  the  oz  was  killed,  with  refer- 
ence to  what  was  going  to  take  place  as  to  the  ox  alleged  to  hare 
been  driven  on  the  track?  These  questions  were  objected  to  by 
the  defendants  on  the  grounds  that  they  were  not  confined  to 
statements  made  by  the  defendants  who  wei^  on  trial,  but  called 
for  the  ="*  declarations  of  another  person  (Westley  Bush)  not 
on  trial  for  the  offense,  and  not  made  in  the  presence  of  the 
defendants  being  tried,  and  because  no  conspiracy  between  the 
defendants  and  Westley  Bush  had  been  alleged  or  proved,  and 
because  they  were  irrelevant  and  immaterial.  The  judge  over- 
ruled the  objections  and  permitted  the  queations  to  be  put  and 
answered,  and  the  answers  were  to  the  effect  that  Westley  Bush, 
one  of  the  conspirators,  prior  to  the  consummfttion  of  the 
crime,  had  informed  the  witnesses  that  he  and  the  other  de- 
fendants were  going  to  commit  the  crime,  and  stated  the  date 
on  which  they  intended  to  perpetrate  it.  These  rulings  con- 
stitute the  third  and  fourth  assignments  of  error.  These  rul- 
ings were  entirely  proper.  The  rule  found  in  1  Gie^eaf  on 
Evidence,  section  111,  and  approvingly  quoted  in  Hall  ▼.  State, 
31  Fla.  176,  states  the  law  on  the  subject,  and  sustains  the  pro- 
priety of  the  rulings:  Jenkins  v.  State,  35  Fla.  737,  48  Am  St 
Bep.  267. 

The  fifth,  sixth,  seventh,  and  eighth  assignnients  of  error 
are  abandoned  here  by  nonpresentation,  and  will,  therefore,  not 
be  noticed,  according  to  the  established  rule:  Clarke  t.  Southern 
Exp.  Co.,  33  Fla.  617;  Blount  v.  SUte,  30  Fla.  087. 

Upon  the  cross-examination  of  J.  E.  Brock,  one  of  the  state's 
witnesses,  a  letter  written  by  him  to  his  wife  was  exhibited  to 
him  by  the  attorneys  for  the  defendants,  and  he  was  asked  if 
he  had  written  such  letter,  to  which  he  replied,  in  substance, 
that  he  had  written  the  letter,  but  that  the  following  words, 
''that  I  never  saw  the  boys  that  night  that  the  ox  was  put  upon 
the  road,''  then  contained  in  it  were  not  put  into  the  letter  bj 
him,  and  were  not  in  it  when  he  sent  it  to  his  wife,  and  he 
called  attention  to  the  fact  that  the  letter  on  its  face  showed 
■""^  that  something  else  had  been  originally  written  where  the 
quoted  words  occurred,  but  had  been  erased  and  the  quoted 
words  inserted  by  someone  else.  With  this  identification  of  the 
letter,  and  by  consent  of  the  state  attorney  as  to  the  time  and 
order  of  its  introduction,  it  was  offered  in  evidence  on  behalf  of 
the  defendants  in  rebuttal  of  the  evidence  of  the  witness  who 
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wrote  the  letter^  but  its  admission  in  eyidence  was  objected  to^ 
both  by  the  state  and  by  the  witness  whose  letter  it  purported 
to  be,  upon  the  ground  that,  being  a  letter  from  the  witneM 
to  his  wife,  it  was  a  confidential  communication  as  between 
husband  and  wife,  and,  therefore,  privileged.    This  objection 
was  sustained  and  th^  exclusion  of  the  letter  is  assigned  as  the 
ninth  error.     Chapter  4029  of  the  laws  approved  June  ^  1891, 
entitled:  ^An  act  to  amend  chapter  3124  of  the  laws  of  Florida 
10  as  to  authorize  both  husband  and  wife  to  testify  in  dWl 
actions  in  which  either  may  be  interested,^  piondes:  'fThat 
in  the  trial  of  civil  actions  in  this  stftte  neither  the  husband 
nor  the  wife  shall  be  excluded  as  witnesses,  where  either  the 
said  husband  or  wife  is  an  interested  party  to  the  suit  pending.** 
Seetdon  2863  of  the  Bevised  Statutes,  under  the  heading,  ^Com- 
petency of  Witnesses,"  provides  that:  The  provisions  of  law 
relative  to  the  competency  of  witnesses  in  civil  cases  shall  obtain 
in  criminal  caees."    In  construing  these  statutes  and  their  bear* 
mg  upon  each  other  this  court,  in  the  case  of  Everett  r.  Staie^ 
33  Fla.  661,  and  agam  in  Walker  t.  State,  34  Fla.  167^  43  Am. 
St.  Bep.  186,  held,  in  substance,  that  their  joint  effect  was  to 
abrogate  thB  old  common-law  rule  as  to  the  competency  of  wit- 
nesses that  forbade  either  the  husband  or  wife  to  testify  at  all 
in  any  case,  either  civil  or  criminal,  where  either  of  them  was 
an  interested  party;  that  they  made  both  the  husband  and  wifls 
ccMupetent  witnesses  to  testify  for  or  ***  against  each  other  in 
an  csses^  ciTil  or  criminal,  where  either  of  them  was  an  inter- 
ested pa^.    But  in  neither  of  these  cases  decided  here,  nor 
in  any  other  state  having  similar  enabling  statutes^  have  we 
been  able  to  find  any  declaration  that  the  r^noval  from  hus- 
band and  wife  of  their  incompetency  as  witnesses  because  of 
intiarest  in  the  cause  has  the  effect  of  empowering  either  of 
them,  when  they  became  witnesses,  to  give  illegal  or  incom- 
petent testimony,  by  detailing  or  exposing  those  transactions 
Of  communications  that  have  passed  between  them  in  the  sacred 
eonfidence  and  trust  that  should  exist  between  hmlband  and 
^e;  or  that  the  removal  of  the  incompetency  of  hurflMmd  and 
w3e  as  witnesses  on  tbs  ground  of  interest  removes  the  inhibi* 
tion  of  the  law  against  the  exposure  in  evidence  of  confidential 
communications  between  them.    Such  confidential  communi- 
eations  between  husband  and  wife  hare  always  bsen  regarded  as 
privileged,  and,  when  attempted  to  be  detailed  or  divulged  by 
either  of  the  parties  to  whom  the  communication  has  been 
btrostod,  the  law  not  only  forbids^  but  will  not  pennit  it  to  be 
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done,  bat  regarde  it  as  a  character  of  teatmumy  {hat  eneh  irit- 
nessee  are  not  competent  to  depose,  and  upon  the  same  gronni 
that  it  prohibits  the  Tiolation  bj  an  attorney  of  {he  conMenee 
reposed  in  him  by  his  client,  that  of  public  policy.  Society 
has  a  deeply  rooted  interest  in  the  presenration  of  the  peace  cf 
f  amilies^  and  in  the  maintenance  of  the  sacred  institittion  of 
marriage,  and  its  strong^t  safeguard  is  to  preserre  irith  jealona 
care  any  yiolation  of  those  hallowed  confidences  inherent  in,  and 
inseparable  from,  the  marital  status.  Therefore,  the  law  phoes 
the  ban  of  its  prohibition  upon  any  breach  of  the  confidenoB 
between  husband  and  wife  by  declaring  all  confidential  com:- 
munications  between  them  to  be  incompetent  matter  for  either 
of  them  to  expose  as  witnesses.  The  reason  ^^  of  the  old 
rule  for  rendering  interested  witnesses  incompetent  to  testify  ftt 
all  in  any  case  to  which  they  were  parties  was  because  their 
interest  was  supposed  to  be  such  a  strong  incentlYB  to  perjury, 
and  where  husband  or  wife  was  interested  in  a  cause,  both  of 
them  were  excluded  as  incompetent  witnesses  for  any  purpose 
because  of  their  unity  of  interest;  they,  in  the  eye  of  the  law, 
being  regarded  as  one  person,  and  whenerer  trither  was  inter- 
ested, both  were  considered  to  be  equally  interested,  and  the 
incentiYB  to  perjury  from  such  interest  was  considoed  to  be 
as  strongly  operatiye  upon  the  one  as  upon  the  other.  But  the 
reason  of  the  rule  for  excluding  the  confidences  between  hue- 
band  and  wife  as  incompetent  matter  to  be  deposed  by  either 
of  them,  though  they  may  be  competent  witnesses  to  testify 
to  other  facts,  is  found  to  rest  in  that  public  policy  that  seeks 
to  preserve  inyiolate  the  peacfe,  good  order,  and  limiUess  eon* 
fidence  between  the  heads  of  the  family  circle  so  necessary  te 
every  well-ordered  civilized  society.  The  matter  that  the  law 
prohibits  rither  the  husband  or  wife  from  testifying  to  as  wit- 
nesses includes  any  information  obtained  by  either  during  the 
marriage  and  by  reason  of  its  existence.  It  should  not  be  con- 
fined to  mere  statements  by  one  to  the  other,  but  embraces  all 
knowledge  upon  the  part  of  either  obtained  by  reason  of  the 
marriage  relation,  and  which,  but  for  the  confidence  growing 
out  of  it,  would  not  have  been  known.  And  the  same  role  pre- 
vails in  full  force  even  after  the  marital  relation  has  been  dis- 
solved by  death  or  divorce.  Where  the  incompetency  as  wit- 
nesses of  husband  and  wife  on  the  ground  of  interest  has  been 
removed  by  statute,  as  is  the  case  here,  either  of  them  may 
testify,  for  or  against  the  other,  to  any  fact  the  knowledge  (rf 
which  was  acquired  by  them  independently  of  their  marriage 
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relation,  in  any  manner  not  inyolying  the  oonfldence  growing 
out  of  the  marriage  ^^  relation.    As  Mr.  Gieenleaf  puts  it: 
^he  great  object  of  the  role  is  to  secure  domestic  happiness 
by  placing  the  protecting  seal  of  the  law  upon  all  confidential 
conunimicationB  between  husband  and  wife;  and  wbateyer  has 
come  to  the  knowledge  of  either  by  means  of  the  hallowed  con- 
fidence which  that   relation  inspires   cannot  be  afterward  di- 
Yolged  in  testimony,  eyen  though  the  other  party  be  no  longer 
liying^:  1  Oreenleaf  on  Eyidence,  15th  ed.,  sees.  254,  334,  337; 
2  Taylor  on  Eyidence,  sees.  908-910;  Commonwealth  y.  Sapp,  90 
Kj.  580,  29  Am.  St.  Bep.  405,  and  citations  in  notes;  Jacobs 
y.  Hesler,  113  Mass.  157;  Drew  y.  Boberte^  48  Me.  35;  White  y. 
Perry,  14  W.  Va.  66;  Ayeson  y.  Kennaird,  6  East,  188;  Eeator 
y.  IXimmick,  46  Barb.  158;  Bobin  y.  King,  2  Leigh,  140;  Bige* 
low  y.  SidUefi,  75  Wis.  427;  McQill  y.  McGill,  19  Fla.  341; 
Lucas  y.  Brooks,  18  Wall.  436;  Henderson  y.  Chaires,  26  Ha. 
26;  Bobinson  y.  Chadwick,  22  Ohio  St.  527;  Baynes  y.  Bennett, 
114  Mass.  424;  Ayres  y.  Ayres,  28  Mo.  App.  97;  Goodrum  y. 
State,  60  Ga.  609;  Wilkerson  y.  SUte,  91  Oa.  729,  44  Am.  St. 
Bep.  63;  Selden  y.  State,  74  Wis.  271,  17  Am.  St.  Bep.  144; 
Lmgo  y.  State,  29  Ga.  470.    The  letter  from  the  husband  to- 
the  wife  here  excluded,  howeyer,  was  not  sought  to  be  intro* 
dnced  directly  through  the  wife  as  a  witness  to  whom  it  had 
l)een  written,  but  in  some  manner  not  disclosed  by  the  record,, 
had  found  its  way  to  the  possession  of  the  attorneys  for  the- 
defendants,  and  its  offer  in  eyidence  was  from  their  immediate- 
custody.    There  is  a  considerable  array  of  authorities  to  the- 
effect  that  when  confidential  communications  between  husband 
and  wife  or  between  attorney  and  client  get  out  of  the  posses- 
sion and  control  of  the  parties  to  the  confidence  and  that  of 
their  agents  and  attorneys,  and  find  their  way  into  th^  '^  pos- 
session and  control  of  third  persons,  regardless  of  the  manner 
in  which  the  possession  thereof  may  be  obtained  by  such  third 
persons,  that  then  such  communications  lose  the  protected  priy- 
ilege  of  the  law  and  become  competent  and  admissible  eyidence. 
To  this  effect,  see  1  Oreenleaf  on  SMdence,  sec.  254  a,  and  the- 
cases  there  cited;  also  the  cases  cited  in  the  notes  to  Gommon- 
weslth  y.  Sapp,  29  Am.  St.  Bep.  415  et  seq.    We  cannot  agree- 
to  the  correcteess  of  this  rule  thus  broadly  laid  down  by  these^ 
and  other  authorities,  but  think  the  policy  of  the  law,  that 
forms  the  foundation  of  the  general  rule,  is  far  more  strongly- 
uphdd  and  sabeeryed  by  those  authorities  that  recognize  and 
dedare  certain  classes  of  communications  to  be  priyileged  fron^ 
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the  inherent  character  of  the  communioatian  itself^  and  that 
in  such  cases  the  priyilege  attaches  to  the  communication  itself 
and  protects  it  from  ezposore  in  eyidence  wheresoerer  or  in 
whosesoeTer  hands  it  may  be.  Judge  Shiras,  now  of  the  sapieme 
court  of  the  United  States,  in  the  case  of  Liggistt  t.  Glenn^  61 
Fed.  Bep.  881,  with  great  f  one  and  clearness  explains  what  we 
conceiye  to  be  the  correct  rule  as  follows:  ^^  considering  ques- 
tions of  this  kind,  regard  must  be  had  to  the  nature  of  the  eyi- 
denoe  sought  to  be  elicited.  It  not  unfusquently  happens  that 
deeds,  contracts,  or  other  written  instruments  may  be  delivered 
by  a  client  to  an  attorney  under  such  drcumstances  that  the 
attorney  cannot  be  compelled  or  permitted  to  produce  the  same 
in  evidence  against  his  client  at  the  demand  of  an  adversary 
party.  In  this  class  of  cases  the  deed  or  other  written  instru- 
ment is  not  itself  privileged.  It  is  merely  the  possession  of  the 
attorney  that  is  protected.  As  he  received  the  instmmeat  by 
reason  of  the  confidential  relation  of  client  and  attomej^  he 
cannot  be  compelled  to  yield  up  such  possession  at  the  demand 
of  another^  nor  to  reveal  the  contents  of  the  paper.  In  **^ 
such  cases,  however,  it  is  open  to  the  other  party  to  prove,  by 
any  competent  evidence,  the  contents  of  the  paper  because  the 
same  are  not,  in  and  of  themselves,  privileged.  The  dedsiouB^ 
in  this  dass  of  cases  do  not  touch  the  principle  that  is  involved 
in  the  matter  of  confidential  communications,  whether  oral  or 
written,  passing  between  client  and  counseL  In  the  latter 
instance  the  privilege  attaches  to  the  commimication  itself.  In 
order  that  there  may  be  perfect  confidence  established  between 
client  and  counsel,  and  upon  considerations  of  enlightened  pub- 
lic policy,  the  rule  has  been  established  that  the  client  may 
freely  communicate  to  his  counsel  all  facts  connected  with  the 
subject  out  of  which  grows  the  relation  in  question,  and  that 
the  communication,  thus  confidentially  made,  cannot  be  used 
in  evidence  against  him,  unless  he  himself,  by  sonse  unequiv* 
ocal  action  on  his  part,  deprives  the  communication  of  its  priv- 
ileged character,  and  thereby  renders  it  competent  evidence 
against  himself.  To  fairly  carry  out  the  real  purpose  of  the 
rule,  it  must  be  held  that  privileged  commimieations  are,  in 
and  of  themselves,  incompetent,  regardless  of  the  mere  manner 
in  which  it  is  sought  to  put  them  in  evidence The  ad- 
missibility of  the  communication,  in  our  judgment,  is  not  de- 
pendent upon  the  manner  in  which  control  thereof  is  obtained 
from  the  counsel,  but  upon  the  inherent  character  of  the  com- 
munication itself.    If  the  admission  or  statement  sought  to  be 
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put  in  eridenoe  was  made  by  reason  of  the  confidential  relation 
ezitting  between  client  and  counflel,  it  beoomea  a  privileged 
oommimicaftiony  and  as  each  it  is  not  competent  eridsnce  against 
the  dient.    Its  competency  is  not  dependent  npon  the  mere 
manner  in  which  knowledge  thereof   may  be  obtained  from 
comiseL    Tbue  principle  forbidding  its  nse  is  not  adopted^as  a 
mere  rule  of  professional  conduct  on  the  part  of  the  **^  attor- 
ney.   It  confers  a  right  npon  the  client  for  his  protection  and 
sdTantage,  and  which  he  alone  is  authorized  to'waiTe.    It  will 
not  do  to  hold  that  the  communication  loses  its  confidential 
and  priyil^^ed  character  if  knowledge  thereof  can  be  obtained 
by  means  which  do  not  involre  the  counsel  in  a  breach  of  pro- 
fessional duty.  •  •  •  .  The  argument,  founded  upon  the  assump- 
tion Ihat  the  admissibility  of  confidential  communications  be- 
tween client  and  counsel  is  dependent  solely  upon  considerations 
of  the  duty  of  counsel  not  to  make  known  that  which  was 
communicated   to   him   professionally,  is,  in  our  judgment, 
fanlty,  in  that  it  ignores  the  main  purpose  of  the  rule,  which 
is  that  the  client  shall  be  at  liberty  to  freely  communicate  to 
his  attorney  knowledge  of  all  matters  connected  with  the  busi- 
ness in  hand  upon  the  assurance  that  confidential  communica- 
tions thus  made  are  priyileged  and  cannot  be  used  in  eyidence 
against  him,  unless  he  depriyes  them  of  their  privileged  char- 
acter.^   The  same  reasoning  applies  with  equal,  if  not  greater, 
force  to  the  communications  between  husband  and  wife,  upon 
the  inviolacy  of  which  depends  that  perfect  confidence  between 
the  twain  eo  necessary  to  maintain  the  sacred  institution  of 
niarriage  up  to  that  standard  demanded  by  every  well-ordered 
and  civilized  society.    And  the  same  reasoning  and  rule  was 
applied  in  the  exclusion  of  a  letter  from  husband  to  wife  in  this 
case  of  Wilkerson  v.  State,  91  Ga.  729,  44  Am.  St.  Bep.  63; 
Bowman  v.  Patrick,  32  Fed.  Bep.  368;  Scott  v.  Commonwealth, 
94  Ky.  611,  42  Am.  St.  Bep.  371;  Begina  v.  Pamenter,  12  Cox 
C.  C.  177;  Dreier  v.  Continental  Life  Ins.  Co.,  24  Fed.  Bep.  670; 
Mahner  v.  Linck,  70  Mo.  App.  380;  Mitchell  v.  Mitchell,  80 
Tex.  101.    We  think  the  letter  offered  in  evidence  here  from 
the  witness  Brock  to  his  wife  was  inherently  a  confidential  com* 
munication,  and   that  it  was  ^^^  privileged  from  exposure  in 
evidence,  in  and  of  itself,  regardless  of  the  custody  from  which 
it  was  produced  at  the  trial,  and  that  its  admission  in  evidence 
▼as  properly  refused. 

Several  witnesses  were  introduced  in  rebuttal  by  the  state 
for  the  purpose  of  sustaining  the  general  reputation  and  char- 
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acter  for  tnith  and  yeracity  of  seyeral  ofher  atate  witnesses. 
This  evidence  was  objected  to  by  the  defendants  on  the  groxuid 
that  the  witnesses  for  the  state,  whose  characteiB  were  sou^t 
by  it  to  be  sustained,  had  not  been  impeached  by  the  defend- 
ants, and  because  their  reputation  for  truth  and  veracity  bad 
not  been  attacked  and  were  not  at  issue.    These  objections  were- 
overruled  and  the  testimony  admitted,  and  this  ruling  is  as- 
signed as  the  tenth  and  twelfth  errors.    There  was  no  error 
here.    The  general  characters  of  the   state's  witnesses,  whose 
reputation  for  truth  and  veracity  in  the  communities  in  which 
they  lived  was  sought  to  be  established  and  sustained  by  the 
challenged  evidence,  had  not  been  attempted  to  be  impeached 
by  any  direct  general  assault  thereon,  it  is  true,  but  the  de- 
fendants, as  to  each  of  said  witnesses,  had  not  only  on  cross- 
examination  and  by  their  own  witnesses  undertaken  to  oast 
discredit   upon   them  for  truth  and  veracity,  but  introdaced 
various  witnesses  who  testified  to  contradictory  statements  al- 
leged to  have  been  made  by  them  on  other  occasions  respecting 
the  subject  matter  of  their  testimony  conflicting  with  the  evi- 
dence at  the  trial.    The  rule  governing  the  admissibility  of  evi- 
dence to  sustain  the  general  character  of  a  party's  witness  for 
truth  and  veracity  is  very  well  settled,  and  is  accurately  stated 
by  Judge  Eedfield  in  Paine  v.  Tilden,  20  Vt.  654,  as  follows: 
'T[t  is  now  well  settled  that,  whenever  the  character  of  a  wit- 
ness for  truth  is  attacked  in  any  way,  it  is  competent  for  the 
party  calling  him  to  give  general  evidence  *^  in  support  of 
the  good  character  of  the  witness.     And  we  do  not  think  it 
important  whether  the  character  of  the  witness  is  attacked  by 
showing  that  he  has  given  contradictory  accounts  of  the  matter 
out  of  court,  and  different  from  that  sworn  to,  or  by  cross- 
examination,  or  by  general  evidence  of  want  of  character  for 
truth.**    In  Stevenson  v.  Gunning,  64  Vt.  601,  it  is  said:  *1t 
is  observable  that  a  distinction  is  taken  between  an  attack  upon 
the  character  of   the  witness  as  such  for  credibility  and  the 
character  of  the  testimony  given  for  belief.    It  is  only  when  the 
character  of  the  witness  for  credibility  is  directly  attacked,  by 
general  evidence  regarding  his  standing  and  character  for  truth 
and  veracity,  or  by  showing  that  he  has  made  contradictory  or 
inconsistent  statements,  either  out  of  court,  or  in  court,  or  that 
he  has  been  convicted  of  some  crime,  or  engaged  in  some  act 
affecting  his  credibility,  like  suborning  or  attempting  to  subont 
a  witness,  or  suppress  testimony  in  the  case  on  trial,  that  sua- 
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tiiniiig  eridenoe  can  be  used'':  PhillipB  t.  State,  19  Tez.  App. 
158;  Glaze  t.  Whitley,  5  Or.  164;  Clark  t.  Bond,  29  Ind.  555; 
Harris  t.  State^  30  Ind.  131;  State  y.  Cooper,  71  Mo.  436; 
Burren  ▼.  State,  18  Tex.  713;  George  t.  Pilcher,  28  Grati  299, 
26  Am.  Bep.  360;  Mer  t.  Dewey,  71  N.  C.  14;  HoUey  t.  SUte, 
105  Ala.  100;  1  Greenleaf  on  Evidence,  sec.  462. 

In  addition  to  the  proof  hy  the  state  to  sustain  the  ^enenl 
eharacter  of  its  witnesses  for  truth  and  veracity,  the  state  attor* 
sey  was  allowed,  over  the  objection  of  the  defendants,  to  go 
further  in  its  mistaining  proof,  and  to  interrogate  the  sappori- 
ing  witnesses  by  independent  questions  as  to  the  character  for 
honesty  of  its  sustained  witnesses,  and  this  ruling  is  assigned  as 
the  eleventh  error.    The  majority  of  the  oourt  are  of  the  opin- 
ion that  this  ruling  is  reversible  error.    The  general  weU- 
eettled  ^'^  rule  of  law  is,  that  when  the  character  of  a  wit- 
ness is  gone  into,  the  only  proper  object  of  inquiry  is  as  to  his 
reputation  for  truth  and  veracity:  1  Taylor  on  Evidence,  257 
et  seq.,  and  cases  cited.    Neither  his  genieral  character,  nor 
particular  phases  or  traits  of  character  can  be  gone  into,  but 
the  inquiry  must  be  confined  to  his  reputation  or  character  for 
truth  and  Teracity.    The  writer  of  this  opinion,  while  concur- 
ring in  the  correctness  of   the  rule  announced,  cannot  agree 
with  the  majority  of  the  court  that  the  inquiry  into  the  honesty 
of  the  state's  witnesses  permitted    in  this  case  is  sufficient 
cause  for  reversal.    The  inquiry  into  the  reputation  of  the  wit- 
nesses for  honesty  was  irrelevant  and  incompetent,  it  is  true, 
but  my  view  is,  that  the  state  had  the  right,  under  the  circum- 
stances, to  sustain  the  character  of  its  witness  for  truth  and 
veracity  to  the  fullest  extent,  and  the  further  inquiry  as  to 
their  honesty  could  not  possibly  have  affected  or  prejudiced  the 
defendants  in  any  manner,  except  through  its  bearing  upon  the 
question  of   the  truth  and  veracity  of   the    state's  witnesses. 
There  was  no  issue  or  question  in  the  case  that  turned  upon, 
Qfr  that  could  be  affected  or  influenced  in  any  manner  by,  an 
inquiry  into  the  character  of  the  state's  witnesses  for  honesty  as 
coutradistingnished   from  truthfulness.    Therefore,  according 
to  my  view,  the  permitted  inquiry  into  the  character  of  the 
^tnesses  for  honesty  amounted  te  nothing  more  in  this  case 
than  an  indirect  inquiry  into  their  character  for  truth  and 
veracity,  and  into  the  latter,  as  before  seen,  the  stete  had  the 
fullest  right  te  go.    I  therefore  think  that  while  the  ffusteining 
proof  should  not  have  been  permitted  as  to  the  honesty  of  the 
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fitters  witnesses,  that  it  was  hannleas  error  in  this  case,  and 
does  not  justify  reveraaL 

The  defendanta  objected  to  the  eridenoe  of  only  one  or  two 
of  the  first  witnesses  offered  by  the  state  to  ^"^  sustain  ti» 
character  of  its  other  witnesses  for  tmth  and  T^adty  and  hon- 
esty, bnt  seyeral  other  witnesses  were  subsequently  offered  by 
the  state  who  testified,  without  objection,  to  the  good  character 
of  the  same  state's  witnesses  for  truth  and  yeracity  and  honesty. 
It  is  contended  for  the  state  that  this  failure  on  thB  part  of  the 
defendants  to  extend  their  objections  to  all  the  smstaining  testi- 
mony was  a  waiyer  of  the  objections  made  to  the  first  witnesses 
giying  the  same  eyidence,  and  cured  the  error,  if  any,  in  the 
admission  of  that  specifically  objected  to.  Many  authorities 
sustain. this  contention.  Bue  we  are  of  opinion  that  the  rule 
founded  in  the  soundest  reasoning  is  announced  in  thoee  caaes 
that  hold  that:  ^'When  an  objection  to  the  introduction  of  in* 
competent  eyidence  has  been  once  properly  taken,  and  oyerruled 
by  the  court,  it  is  not  waiyed,  although  the  same  eyidenoe  may 
haye  been  subsequently  admitted,  through  other  witnesses,  with- 
out objection**:  Louisyille  etc.  B.  B.  Co.  y.  Oower,  85  Tenn.  465; 
Grayes  y.  People,  18  Colo.  170;  Pfeil  y.  Kemper,  8  Wis.  S15 
(284). 

The  thirteenth  and  fourteenth  assignments  of  error  com- 
plain of  the  two  following  charges  giyen  by  the  court  to  the 
jury:  ^'1.  In  determining  what  the  facts  are,  you  are  the  sole 
judges  of  the  eyidence  and  of  the  credibility  of  the  witneaaea. 
If  you  are  not  able  to  reconcile  the  testimony  of  the  different 
witnesses,  it  is  your  proyince  to  determine  for  yoursdiyes  who 
is,  and  who  is  not,  worthy  of  belief,  and  who  is  speaking  the 
truth.  In  determining  this  you  may  consider  the  attitude  of 
the  seyeral  witnesg^es,  both  for  the  state  and  the  defendants, 
with  respect  to  the  case,  what  interest  they  haye  in  it,  or  in 
its  results,  what  relationship,  if  any,  they  bear  to  those  who 
are  interested  therein,  what  infiuences,  if  any,  are  operating 
upon  them  in  giying  their  testimony,  their  *^  manner,  and  the 
nature  of  their  testimony,  and  their  general  reputation  for  truth 
in  the  community  in  which  they  liye;  2.  This  is  not  a  priyate 
suit  between  the  Louisyille  &  Nashyille  Bailroad  Company  and 
the  defendants,  but  is  a  prosecution  in  the  name  of  the  state 
of  Florida  against  these  defendants  for  alleged  yiolation  of  a 
law  of  the  state  which  is  designed  to  protect  the  eafety  of  the 
trayeling  public,  and,  if  you  haye  any  bias  or  prejudice  for  or 
against  the  railroad  company,  it  is  your  duly  to  discard  it  from 
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your  minds  in  considering  the  eyidenoe  in  this  ease,  and  to 
lender  a  verdict  according  to  what  you  may  find  to  be  the  facts.** 
It  is  urged  against  these  instructions  that  they  had  a  tendency 
to  confuse  and  mislead  the  jury.  We  discover  nothing  im- 
proper in  eith»  of  theuL  They  clearly  state  the  propositions 
intended  thereby  to  be  conveyed  to  the  minds  of  the  jury,  and 
contain  nothing  that  is  improper  from  a  legal  standpoint,  or 
that  was  not  warranted  by  the  facts  and  circumstances  of  thB 
esse. 

The  fifteenth,  sixteenth,  seventeenth,  and  eighteenth  assign- 
ments of  error  are  abandoned.  The  nineteenth,  twentieth, 
twenty-first,  and  twenty-second  assignment  of  error  are  predi- 
cated on  the  refusal  of  the  court  to  grant  a  new  trial  upon  the 
grounds  that  the  verdict  was  contrary  to  the  evidence,  contrary 
to  law,  and  was  not  supported  by  the  evidence.  In  view  of  the 
reversal  for  the  error  found  and  the  grant  of  a  new  trial,  we 
abstain  from  any  consideration  of  these  assignments.  The 
twenty-third  assignment  of  error  is  abandoned  here. 

For  the  error  found  in  the  admission  of  proof  as  to  the  char- 
acter for  honesty  of  the  state's  witnesses,  the  judgment  of  the 
court  below  is  reversed  and  a  new  trial  ordered 


AK  INDIGTMBNT  WILL  NOT  BE  QUASHSD  because  of  the 
character  of  the  evidence  which  Influenced  the  grand  jury  in  find* 
Ing  It:  State  v.  Boyd,  2  Hill,  28S,  27  Am.  Dec.  376.  See,  also.  Com- 
monwealth T.  Hayden,  163  Mass.  453,  47  Am.  Bt  Rep.  468,  and 
Wis. 

0ON8PIRA0T— DECLARATIONS  OF  CO-CONSPIRATORS.* 
Svery  act  and  declaration  of  esch  member  of  a  conspiracy.  In  pur- 
ftnance  of  the  original  concerted  plsn,  snd  with  reference  to  the 
common  object.  Is,  in  contemplation  of  law,  the  act  and  declaration 
of  them  all,  and  Is  original  evidence  aga-lnst  each  of  th^n:  Jen- 
kins V.  State,  35  Fla.  737,  48  Am.  St  Rep.  267;  McKenzIe  v.  State, 
82  Tex.  Cr.  Rep.  668,  40  Am.  St.  Rep.  795,  snd  note.  But  see  Conde 
▼.  State,  35  Tex.  Cr.  Rep.  08,  60  Am.  St»  Rep.  22,  and  note. 

BVIDBNCB.— LETTERS  WRITTEN  BY  A  HUSBAND  to  his 
wife  are  privileged  communications,  and  not  admissible  In  evi- 
dence against  him:  Selden  v.  State,  74  Wis.  271,  17  Am.  St.  Rep. 
144,  and  note;  Scott  v.  Commonwealth,  94  Ky.  511,  42  Am.  St.  Rep. 
871,  and  monographic  note.  Compare  People  v.  Hayes,  140  N.  Y. 
484,  87  Am.  St.  Rep.  572. 

WITNESSES.— A  HUSBAND  OR  WIFE  is  incompetent  as  a  wit- 
ness for  or  sgalnst  the  other  to  testify  as  to  any  information  ch- 
ained by  either  during  the  marriage,  and  by  reason  of  Its  existence; 
and  the  communications  as  to  which  neither  can  testify  should  not 
be  confined  to  mere  statements  by  one  to  the  other,  but  should  em- 
brace all  knowledge  obtained  by  reason  of  the  marriage  relation, 
and  which,  but  for  the  confidence  growing  out  of  It,  would  not  have 
been  known:  Commonwealth  v.  Sapp,  90  Ky.  580,  29  Am.  St.  Rep. 
406.  But  this  rule  does  not  extend  to  facts  which  come  to  the 
knowledge  of  either  during  the  existence  of  the  relation*  but  not 
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confidentially,  nor  by  means  of  the  situation  of  hnsband  and  wife: 
Note  to  Commonwealth  v.  Sapp,  29  Am.  St.  Rep.  419,  420. 

WITNESSES.— INQUIRY  INTO  THE  CHARACTER  of  a  witness 
Should  be  confined  to  his  general  reputation  for  truth,  and  should 
not  extend  to  his  general  moral  character:  Ayres  v.  Duprey,  27  Tex. 
593,  86  Am.  Dec.  657;  Crane  v.  Thayer,  18  Vt  1^,  46  Am.  Dec.  142. 
Contra,  Birmingham  Union  Ry.  Co.  v.  Hale,  90  Ala.  8,  24  Am.  St. 
Rep.  74S;  GUliam  y.  State,  1  Head,  88,  73  Am.  Dec.  IGl.  See  the 
monographic  note  to  Allen  v.  State,  73  Am.  Dec.  762-777,  discussing 
impeachment  of  witnesses. 

TRIAL-OBJECTIONS  TO  TESTIMONY  NEED  NOT  BE  RE- 
PEATED.— Objection  to  the  first  of  a  series  of  successive  ques- 
tions, if  improperly  overruled,  may  be  regarded  as  going,  not 
merely  to  tho  first  question  but  to  tho  others  which  sprang  nat- 
urally from  it,  and  the  party  will  be  allowed  the  benefit  of  his  ex- 
ception as  to  the  whole:  Barton  v.  Kane,  17  Wis.  38,  84  Am.  Dec 
728;  People  v.  Mullings,  83  Cal.  138,  17  Am.  St  Rep.  223. 
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« 

[40  Florida,  409.] 

MANDAMUS  IN  AID  OF  EXECUTION.— Mandamos  does 
not  lie  to  compel  a  sheriff  to  sell  real  estate  levied  upon  by  him 
under  an  execution  upon  an  ordinary  money  judgment.  Adequate 
legal  remedies  exist  at  law,  in  such  case,  agalnat  the  sheriff  for  his 
neglect  of  duty. 

B.  W.  Williams,  for  the  relator. 

W.  N.  Cone,  in  propria  persona,  for  the  respondent. 

^^  CARTEE,  J.  This  court,  on  January  22,  1895,  upon 
petition  of  the  relator,  issued  an  alternative  writ  of  mandamus 
to  respondent,  commanding  him  to  sell  according  to  law  cer- 
tain real  estate  levied  upon  by  him  under  an  'execution  more 
fully  described  hereinafter,  and  to  collect  the  aanount  due  upon 
said  execution,  or  show  cause  before  this  court  why  he  had  not 
done  so  on  February  5,  1895.  '^^^  From  the  recitals  of  the 
alternative  writ  it  appears  that  on  May  8,  1894,  the  relator  ob- 
tained judgment  against  George  A.  Lamb,  N.  M.  Bowen,  H.  H. 
Emmons,  and  William  Hardon  for  two  hundred  and  eighty-fiix 
dollars  and  nineteen  cents  and  costs,  in  the  circuit  court  of 
Leon  county;  that  thereafter,  on  May  10,  1894,  a  writ  of  execu- 
tion issued  upon  said  judgment  from  said  court,  addressed  to 
all  and  singular  the  sheriffs  of  the  state  of  Florida  to  execute; 
that  this  execution  was  by  the  sheriff  of  Leon  county  ti«Dfi- 
mitted  to  respondent  with  instructions  to  levy  and  collect  same 
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from  property  in  Columbia  county  snbjeet  thereto;  that 
ipondent  receiTed  said  writ,  and  about  May  24,  1894,  levied 
same  upon  oertain  real  estate  in  Columbia  county  as  the  prop- 
erty of  aaid  William  Harden,  and  advertised  same  to  be  sold  on 
the  first  Monday  in  July,  1894;  that,  disregarding  his  duty  in 
the  premises,  the  respondent  declined  to  sell  the  property  as 
advertisedy  and  declined  and  refused  to  readvertise  or  to  take 
any  other  or  further  steps  to  sell  said  property  to  satisfy  the 
execution,  although  relator  had  repeatedly  demanded  of  him 
to  proceed  with  said  sale.  The  respondent's  return  denies  none 
of  these  allegations,  but  insists  that  his  refusal  to  sell  was  right- 
ful, because,  as  he  alleges,  the  judgment  upon  which  said  execu- 
tion issued  was  recovered  in  Leon  county  circuit  court,  and  a 
transcript  thereof  had  never  been  recorded  in  the  proper  record 
of  Columbia  county  where  the  real  estate  levied  upon  was  situ- 
aled;  that  for  this  reason  the  judgment  was  not  a  lien  upon 
the  land,  and  he  had  no  power  to  sell  imder  the  execution 
issued  thereon  from  the  Leon  county  circuit  court.  Bespondent 
farther  alleges  that  he  had  ofFered  to  proceed  with  the  sale  if 
relator  would  give  an  indemnity  bond,  which  the  relator  had 
declined  to  do.  Belator  mores  to  quash  the  return  and  to 
issue  the  peremptory  writ  against  respondent,  upon  the  ground 
that  the  return  ^^  does  not  set  forth  sufficient  facts  to  justify 
respondent's  refusal  to  sell  under  the  writ  of  ^execution. 

in  State  t.  Craft,  17  Fla.  722,  it  was  said,  in  a  case  somewhat 
similar  to  the  present  one,  that  ^the  proceeding  by  mandamus 
can  only  be  resorted  to  where  there  is  no  other  adequate  legal 
remedy  to  accomplish  the  purpose.  The  plaintiff  wants  to  make 
his  money;  he  has  nothing  else  in  view.  If  a  sheriff  refuses  to 
execute  the  writ,  when  it  is  his  duty  to  execute  it,  the  plaintiff 
may  have  his  action  at  law  against  the  sheriff.  We  hietve  not 
foond  any  case  decided  by  the  courts,  allowing  the  mandamus 
to  compel  a  sheriff  to  make  a  levy  under  an  execution  in  his 
bands.  The  court  has  such  control  orer  its  officer,  and  the 
plaintiff  has  such  right  of  action  for  willful  neglect  of  duty, 
that  it  seems  hardly  possible  that  a  mandamus  should  be  re- 
torted to,  though  Moses  on  Mandamus,  page  60,  suggests  that 
«uch  writ  may  lie  when  other  remedies  prove  to  be  inadequate. 
But  that  point  has  not  been  reached  in  this  case.*'  In  that  case 
the  sheriff  of  Hillsborough  county  declined  to  levy  an  execution 
in  favor  of  relator  against  one  Kennedy,  upon  certain  real 
estftte  pointed  out  to  him  by  relator  as  the  property  of  Een- 
nedj^  baaing  his  refusal  upon  the  ground  that  the  property  was 
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recorded  in  the  name  of  Kennedy's  wife.  This  conrt  a£Sizned 
a  ruling  of  the  circuit  court  of  Hillsborough  county,  dismiBsing- 
an  alternative  writ  of  mandamus  against  the  sheriff  requiring^ 
him  to  make  the  levy  or  show  cause  to  the  contrary.  The  re- 
marks quoted  from  that  case  are  quite  applicable  to,  and  we 
think  decisive  of,  the  present  one.  The  writ  of  mandamus  was 
never  intended  as  a  substitute  for  other  remedies,  but  rather 
to  afford  relief  in  cases  of  clear  legal  right,  where  other  reme- 
dies  do  not  exist  or  are  inadequate.  There  are  unquestionably 
ministerial  duties  of  a  sheriff  that  can  be  enforced  by  manda- 
mus, *^  as  where  he  refuses  to  ex^ecute  a  writ  of  possession 
for  specific  property  (Fremont  v.  Crippen,  10  Cal.  211,  70  Am. 
Dec.  'ill),  but  cases  of  this  kind  are  clearly  distinguishable 
from  the  one  at  bar.  In  the  former,  the  plaintiff  in  the  writ  is 
entitled  to  possession  of  specific  property,  and  in  such  ease  no 
form  of  action  at  law  or  in  equity  against  the  sheriff  can  give 
him  adequate  relief;  that  is,  possession  of  the  property.  In 
this  case,  however,  the  relator  is  entitled  to  nothing  but  the 
money  on  his  judgment,  and,  if  the  sheriff  declines  to  collect 
it  when  it  is  his  duty  to  do  so,  the  relator  has  adequate  reme- 
dies at  law  to  recover  damages  for  the  respondent's  refusal  or 
neglect  to  perform  his  duties  (Love  v.  Williams,  4  Fla.  126), 
and  in  such  case  mandamus  will  not  lie  to  compel  the  sheriff  to 
levy  or  sell:  Habersham  v.  Sears,  11  Or.  431,  60  Am.  Rep.  481. 
Without  determining  whether  the  return  of  the  respondent 
discloses  a  valid  excuse  for  his  failure  to  sell  the  property  levied 
upon,  we  are  of  opinion  that  the  alternative  writ  fails  to  show 
a  case  entitling  relator  to  the  peremptory  writ.  The  motion 
to  quash  is,  therefore,  refused,  and  the  peremptory  writ  de* 
nied,  with  costs  against  the  relator. 


MANDAMUS  TO  COMPEL  ISSUE  OR  LEVY  OP  EXECUTION. 

Although  there  Is  some  conflict  in  the  cases,  undoubtedly  the  mle 
Is  established  by  the  great  weight  of  authority  that  the  writ  of 
mandamus  will  He  in  favor  of  a  person  entitled  to  the  Issue  or 
levy  of  an  execution,  and  against  the  clerk  of  court  or  other  officer 
whose  duty  it  Is  to  issue  it,  upon  his  refusal  to  compel  him  to 
Issue  it,  or  against  a  sheriff  upon  his  refusal  to  levy,  to  compel  him 
to  levy  such  execution:  North  Pac.  Coast  R.  R.  Co.  v.  Gardner,  79 
Cal.  218;  .Tones  v.  McMahan,  30  Tex.  720;  Hamilton  v.  Tutt,  ^ 
Cal.  57;  People  v.  Loucks,  28  Oal.  69;  Garoutte  v.  Haley,  10*  Cal. 
497;  Hayward  v.  Pimental,  107  Cal.  386;  Terhune  v.  Barcalow,  11 
N.  J.  L.  38;  Laird  v.  Abrahams,  15  N.  J.  L.  22;  State  v.  Yog^,  a 
Mo.  App.  526;  People  v.  Gale,  22  Barb.  502;  Stafford  v.  Union 
Bank,  17  How.  275. 

The  issuing  of  an  execution  by  a  Justice  of  the  peace  upon  a 
judgment  rendered  by  him  is  the  exercise  of  a  ministerial  function 
only.    It  is  a  duty  enjoined  by  law  aa  resulting  from  his  offlce» 
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and  one  which  he  may  be  compelled  to  perfonn  by  a  writ  of  man- 
date: Hamilton  ▼.  Tutt,  65  Oal.  57;  Terhnne  v.  Barcalow,  11  N.  J.  L. 
38;  Laird  v.  Abrahams,  15  N.  J.  K  22.  Mandamus  will  lie  to  compel 
a  clerk  of  court  to  iasne  an  execntlon,  where  he  has  wrongfully 
refused  to  do  so:  State  v.  Yogel,  6  Mo.  App.  526;  People  y.  Gale, 
22  Barb.  502.  A  clerk  of  a>  court  may  be  compelled  by  mandamus 
to  Issue  process  for  the  enforcement  of  a  Judgment,  notwithstanding 
hJs  liability  on  his  official  bond  for  damages  for  his  wrongful  re- 
fusal to  do  so.  The  rule  that  mandamus  will  not  lie,  where  the 
relator  has  another  remedy,  is  not  universally  applicable,  where 
the  writ  la  sought  against  ministerial  officers:  People  t.  Loncks,  28^ 
Cal.  69. 

If  an  officer  erroneously  directs  an  execution  to  be  returned 
nnsatlafied,  and  his  order  is  complied  with,  he  may  be  compeUed 
by  nundamus  to  Issue  another  execution,  as  his  duty  to  do  so  la 
purely  ministerial:  Hay  ward  v.  Pimental,  107  Cal.  386;  and  if  the 
condition  imposed  In  an  order  granting  a  new  trial  is  not  complied 
with,  the  motion  for  such  new  trial  must  be  deemed  as  having  been 
denied,  and,  if  no  undertaking  to  stay  execution  has  been  filed, 
it  is  the  duty  of  the  county  clerk  to  issue  execution  upon  the  re> 
quest  of  the  plain tifT,  and.  In  case  of  refusal  he  may  be  compelled 
by  writ  of  mandate  to  issue  it:  Garoutte  v.  Haley,  104  Gal.  497. 

Mandamus  will  lie  against  the  sheriff,  on  behalf  of  the  wife, 
either  abandoned  by  her  husband,  or  in  his  absence,  to  compel  the 
iherilf,  who  has  levied  upon  community  property,  to  set  aside  that 
portion  which  is  exempt  from  execution:  State  v.  Creech,  18  Wash, 
1S6.  The  same  rule  applies  hi  favor  of  an  execution  or  attachment 
defendant  against  an  officer  who  has  seized-  exempt  property  and  re- 
fuses to  set  Jt  aside:  First  Nat.  Bank  v.  Lancaster,  54  Neb.  467. 

On  the  other  hand.  It  has  been  maintained  in  several  cases  that 
the  writ  of  mandamus  will  not  lie  to  compel  a  clerk  of  court  to 
issue,  nor  a  sheriff  to  levy,  a  writ  of  execution,  for  the  reason  that 
the  person  entitled  to  the  writ  has  a  full  apd  adequate  remedy  at 
law  on  the  official  bond  of  the  officer:  Habersham  v.  Sears,  11  Or. 
431.  50  Am.  Bep.  481. 

Mandamus  will  not  lie  to  compel  a  sheriff  to  levy  on  property  the 
title  to  which  is  in  the  name  of  the  wife  of  a  defendant  in  execu- 
tion, the  plaintiff  claiming  that  the  property  is  in  equity  that  of 
the  defendant,  and  demanding  of  the  sheriff  that  he  levy  upon  it  as 
the  property  of  the  defendant.  The  plaintiff  has  other  adequate 
remedies  both  in  law  and  equity:  State  v.  Graft,  17  Fla.  722.  Barly 
cases  In  California  maintained  that  mandamus  would  not  lie  against 
a  derk  of  court  to  compel  him  to  issue  execution  on  a  money  Judg- 
ment rendered  in  such  court,  for  the  reason  that  for  all  damages 
resulting  from  such  refusal  the  plaintiff  has.  In  the  ordinary  course 
of  ^e  fiiw,  a  plain,  full,  and  adequate  remedy  by  action  on  the 
bond  of  the  officer:  Goodwin  v.  Glazer,  10  Cal.  333;  Fulton  v.  Hanna, 
40  Oal.  278.  As  has  already  been  shown,  this  rule  no  longer  prevails 
in  that  state,  as  the  supreme  court,  at  a  much  more  recent  date, 
maintained  and  established  exactly  the  contrary  doctrine:  People 
"v.  LoQcks,  28  CaL  60;  Garoutte  v.  Haley,  104  GaL  407. 
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[40  Florida,  480.] 

LARCBNY-POSSBSSION  OF  STOLEN  GOODS  AS  KVI- 
DBNCE  OP  THBtrr.— An  Instruction  In  a  larceny  case  "that  wben 
a  man  is  found  in  possession  of  stoien  cattle,  with  the  mark  or 
brand  changed  into  his,  or  with  his  mark  or  brand' on  the  cattle, 
in  the  absence  of  a  reasonable  and  credible  explanation  of  these 
facts"  an  inference  of  guilt  may  be  drawn,  is  erroneous:  1.  Because 
it  omits  the  legal  requirement  that  the  possession  of  stolen  goods 
must  be  "recent"  after  the  theft,  before  it  can  be  relied  upon  as  & 
basis  for  the  presumption  of  guilt;  and  2.  Because  it  requires  a 
reasonable  and  credible  explanation  from  the  possessor,  not  only 
of  his  possession  of  the  goods,  but  also  of  an  alteration  of  the 
distinguishing  marks  and  brands  on  such  property,  before  such 
explanation  is  permitted  to  acquit  him  of  charge  of  its  larceny. 

LARCENY— POSSESSION  AS  EVIDENCE  OP  THEFT.— 
Possession  of  stolen  property  must  be  recent  after  the  theft  in 
oraer  to  impute  guilt  to  the  possessor.  The  presumption  is  stronger 
or  weaker  in  proportion  to  the  period  intervening  between  the  tak- 
ing an<l  finding,  and  it  may  be  entirely  removed  by  the  lapse  of 
such  time  as  to  render  it  not  Improbable  that  the  goods  may  have 
been  taken  by  another  and  passed  to  the  accused. 

LARCENY— POSSESSION  AS  EVIDENCE  OP  QUILT- 
EXPLANATION.— The  presumption  of  guilt  in  larceny  that  the  law 
permits  to  be  drawn  as  a  matter  of  fact  from  the  unexplained  pos- 
session of  property  recently  stolen  grows  out  of,  and  rests  solely 
upon,  the  unexplained  possession  thereof,  and  not  upon  any  altera- 
tions or  mutations  to  which  the  property  may  have  been  subjected 
while  in  the  defendant's  possession,  or  before  it  reached  his  pos- 
session, and  it  is  error  to  impose  upon  him  the  duty  of  doing  more 
than  to  reasonably  and  credibly  explain  his  possession  of  prop- 
erty alleged  to  have  been  stolen,  in  order  to  remove  the  preBomptioik 
of  guilt  that  may  arise  from  such  possession. 

.Wilson  &  Wilson,  for  the  appellant. 

W.  B.  Lamar^  attorney  general,  for  the  appellee. 

'^^  TAYLOR,  C.  J.  The  plaintiff  in  error  was  convicted 
at  the  spring  term,  1898,  of  the  circuit  court  of  De  Soto  county, 
of  the  crime  of  larceny  of  cattle,  and  from  the  sentence  imposed 
eeoks  relief  here  by  writ  of  error. 

At  the  trial  the  judge,  among  other  things,  instructed  the 
jury  as  follows:  "That  when  a  man  is  found  in  possession  of 
stolen  cattle,  with  the  mark  or  brand  changed  into  his,  or  with 
his  mark  or  brand  on  the  cattle,  in  the  absence  of  a  reasonable 
and  credible  explanation  of  those  facts,  you  may  infer  that  he 
stole  them.'^  This  charge  was  duly  excepted  to  and  is  assigned 
as  error.  The  giving  of  this  instruction  was  error.  It  errone- 
ously states  the  law  as  to  the  presumption  of  guilt,  in  cases  of 
larceny,  that  may  be  drawn  from  the  unexplained  possession 
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of  goods  recently  stolen^  in  that  it  omits  that  feature  of  tiie 
rale  that  requires  the  possession  to  have  heen  '^reoeni^  after 
the  theft,  hefore  it  can  he  relied  upon  as  a  haos  for  th)e  pre- 
samption  of  guilL    In  the    ezhaustiyely  considered    case  of 
State  ▼.  Hodge,  50  N.  H.  510,  in  which  it  is  clearly  demon- 
strated that  "^^  the  presumption  of  guilt  from  the  )ezdusiT« 
possession  of  properly  recentiy  stolen,  is  not  a  legal  presomp- 
tiouy  bnt  one  of  fact  that  the  law  permits  the  jury  to  draw,  it 
is  said:  ''All  the  cases  hold  that  the  possession  must  be  recent, 
after  the  loss^  in  order  to  impute  guilt;  and  this  presumption 
is  founded  on  the  manifest  reason  that  when  goods  have  been 
taken  from  one  person  and  are  quickly  thereafter  found  in  the 
posfliession  of  another,  there  is  a  strong  probability  that  they 
were  taken  by  the  latter.    This  probability  is  strongs  or  weaker 
in  proportion  to  the  period  intervening  between  the  taking  and 
the  finding;  or  it  may  be  oitirely  removed  by  the  lapse  of  .such 
time  as  to  render  it  not  improbable  that  the  goods  may  have 
been  taken  by  another  and  passed  to  the  accused,  and  thus 
wholly  destroy  the  presumption.''    The   same   oase   also  dis- 
cosses  at  length  the  further    feature  of    the  rule,  that'  the 
strength  or  weakness  of  the  presumption  of  guilt  after  the  lapse 
of  time  between  the  theft  and  the  finding  depends  largely  upon 
the  character  of  the  stolen  property:  Leslie  v.  State,  35  Fla. 
171;  Bellamy  v.  State,  35  Fh.  242.    The  charge  is  erroneous, 
too,  in  that  it  adds  to  the  duty  of  the  defendant,  wh^i  found 
with  stolen  cattle  in  his  possession,  of  reasonably  and  credibly 
explaining  such  possession,  the  further  duty  of  reasonably  and 
credibly  explaining  an  alteration  of  the  marks  and  brands  there- 
on into  the  defendant's,  or  the  presence  on  them  of  the  defend- 
ant's marks  and  brands^  before  his  explanation  of  his  possession 
can  acquit  him  of  their  larceny.    The  presumption  of  guilt  in 
larceny  that  the  law  permits  a  jury  to  draw  as  a  matter  of  fact 
from  the  unexplained  possession  of  property  recently  stolen, 
grows  out  of  and  rests  solely  upon  the  unexplained  possession 
thereof,  and  not  upon  any  alterations  or  mutaifons  to  which 
the  property  may  have  been  subjected  while  in  the  defendant's 
possession,  or  before  it  reached  his  possession.    It  is  ^^  true 
that  evidence  of  alterations  therein  made  by  the  defendant 
that  tended  to  prevent  identification  would  be  pertinent  and 
material  in  its  bearing  upon  the  bona  fides  of  the  explanation 
that  he  might  make  as  to  how  he  came  into  the  possession,  but 
to  acquit  him  of  the  charge  of  larceny,  when  there  is  no  other 
evidence  of  guilt  than  that  of  the  possession  of  recently  stolen 
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KOodBy  tEe  law  only  requii^  from  him  a  prompt,  Teasonable, 
«nd  credible  explanation  of  his  possession  thereof.  If  sach 
explanation  is  given^  and  shows  that  he  came  into  the 
eion  honestly,  it  completely  annihilates  the  presumption  of 
guilty  regardless  of  any  mutations  to  which  he  may  have  8iil>- 
jected  the  property  while  in  his  innocently  acquired  possession. 
If  the  defcflidant  had  been  indicted  and  tried  for  another  dis- 
tinct crime  inhibited  by  statute,  that  of  fraudulently  altering 
the  marks  and  brands  of  animals  (Bev.  Stats.,  sec.  2474),  and 
had  been  found  with  cattle  in  his  possession  whose  marks  and 
brands  had  been  recently  altered  or  changed  into  his,  then,  in. 
the  absence  of  prompt,  reasonable,  and  credible  explanation  of 
such  alteration  or  change  of  marke  and  brands^  the  presump- 
tion, 86  one  of  fact,  could  be  drawn  that  he  was  guilty  of  a 
fraudulent  alteration  thereof:  Atzroth  t.  State,  10  Fla.  207. 
But  where  the  charge  is  larceny,  as  here,  it  is  error  to  impose 
upon  the  defendant  the  duty  of  doing  more  than  to  reasonably 
and  credibly  explain  his  possession  of  property  alleged  to  have 
been  stolen,  in  order  to  remove  the  presumption  of  guilt  that 
may  arise  from  such  possession. 

There  are  other  assignments  of  error,  but  we  do  not  deem 
it  necessary  to  consider  them,  except  to  say  that  the  court  la 
unanimously  of  the  opinion  that  the  evidence  in  the  cause  as 
disclosed  in  the  record  brought  here  is  not  sufficient  to  sustain 
the  charge  of  larceny. 

The  judgment  of  the  court  below  is  reversei 


LARCENY— POSSESSION  OF  STOLEN  PROPERTY  AS  EVI- 
DENCE OF.— The  posseflBlon  of  stolen  property  almost  Imme- 
diately after  the  larceny  raises  a  presumption  of  guilt,  which,  if 
not  rebutted,  will  warrant  a  conviction:  Hugglns  ▼.  People,  135  IlL 
243,  25  Am.  St  Rep.  857.  The  presumption  thus  raised  Is  only 
prima  facie  evidence  of  theft,  and  is  not  a  legal  one,  but  one  of  fact: 
Stockman  v.  State,  24  Tex.  App.  387,  5  Am.  St  Rep.  8M.  Ti> 
raise  the  presumption  of  guilt,  the  possession  mnst  be  recent  and 
unexplained,  when  an  explanation  Is  necessary.  Remote  posses- 
sion does  not  raise  such  presumption,  nor  call  for  explanation: 
Note  to  Boyd^'.  State,  5  Am.  St  Rep.  912.  To  constitute  evidence 
of  theft  the  possession  of  stolen  property  must  be  recent  unex- 
plained, and  involve  a  distinct  and  conscious  claim  by  the  possessor: 
Lehman  v.  State,  18  Tex.  Ct.  App.  174,  51  Am.  Rep.  29a  Posses- 
sion alone  Is  not  evidence  of  guilt  but  other  circumstances  of  guilt 
must  be  shown:  Note  to  People  v.  Levlson,  76  Am.  Dec.  606.  The 
Inference  of  guilt  may  be  weakened  or  strengthened,  depending 
upon  the  length  of  time  Intervening  between  the  theft  and  the 
finding  of  the  goods  in  the  possession  of  the  accused:  Monographic 
note  to  Hunt  v.  Commonwealth,  70  Am.  Dec.  449.  See  this  note, 
pages  447-452.  for  an  extended  discussion  of  the  possession  of  stolen 
property  as  evidence  of  larceny. 
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[Itt  iLUHOn.  9.] 

RAILBOADS-STRBBT— DRIVING  ON  TEACK^A  penoD 
fum  tlie  lawful  rifbt  to  drive  hiB  carriage  In  the  tracks  oC  a  street- 
car company.  If  he  exercises  dne  care  to  avoid  an  oodne  Inter- 
toence  with  ita  rights  and  to  avoid  a  collision. 

DAMAGES  FOR  PERSONAL  I NJURIB8— PROCURING 
HBLP  IN  BUSINESS.— Where  a  plaintiff  has  been  injured  through 
tbe  negligence  of  a  street-car  company,  the  expense  neoesssry  In 
procuring  competent  help  in  his  business  to  do  the  work  which 
woold  have  been  performed  by  himself  liad  be  not  been  disabled 
ii  a  proper  subject  of  allowance  for  damages.  If  pleaded. 

APPEAL  -  BXCESSIVB  VERDICT  —  SETTING  A8IDB.-* 
^  appelate  court  will  not  disturb  a  verdict  In  a  suit  to  recover  for 
personal  Injuries,  unless  it  is  so  excessive  as  to  justify  an  Infer- 
eoce  that  It  la  the  result  of  partiality,  prejudice^  or  passion. 

DAMAGBS-INSTRUCTIONS-INVADING  PROVINCB  OF 
JURY.— An  instruction  that  if  the  jury  find  from  a  preponderance 
of  the  evidence  that  plaintiff  Is  entitled  to  recover  substantial 
<Uniages,  they  "will"  fix  the  amount  thereof.  Is  correct;  the  word 
'^will"  is  not  coercive,  does  not  tend  to  deprive  the  jury  of  their  f ree> 
dom  of  action  in  the  matter,  and  Is  not  an  invasion  by  tiie  court 
of  the  province  of  the  jury. 

WITNESSES-PHYSICIANS  AS  EXPBRTS^RBFUSAL  TO 
TESTIFY.— A  physician,  subpoenaed  as  an  expert  witness  only,  can- 
not refuse  to  testify  upon  the  ground  that  no  compensation  greater 
tban  that  allowed  to  ordinary  witnesses  has  been  paid  or  promised 
to  him. 

Action  to  leoorer  for  personal  injuries,  md  for  expenses  te 
vbieh  plaintiff  Zeiger  was  put,  and  for  injuries  to  property, 
oiiued  by  dief  endant's  negligence.  Plaintiff  was  riding  in  a  car* 
Tiage^  when  one  of  defendant's  eable-«ut  atmck  tho  earrisgo^ 
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causing  the  injuries  complained  of  and  putting  him  to  the  vxr- 
pense  alleged. 

Egbert  Jamieson  and  John  A.  BoePe,  for  the  appellant. 
Lackner,  Butz  &  Millei;  for  the  appellee. 

^1  FEB  CUBIAM.  The  appellate  court,  in  deciding  thi» 
case,  delivered  an  opinion,  which  is,  in  part,  as  f  oUows: 

''The  theory  of  the  defendant  is,  that  the  carriage  had  cleared 
the  track  and  was  at  a  safe  distance  before  the  train  was  moyed 
up  to  and  partly  passed  it,  and  that,  while  the  train  was  slowly 
moving  along,  the  plaintiff's  horse  became  unmanageaible  and 
backed  or  plunged  the  carriage  against  the  train,  whereby  the 
injuries  resulted.  On  the  other  hand,  plaintiff's  theory  is,  that 
before  the  carriage  had  fuUy  cleared  the  track,  and  while  the 
left  hind  wheel  was  still  in  the  track,  the  car,  moving  with 
negligent  rapidity,  caught  the  wheel  and  shoved  the  carriage 
around  until  it  was  nearly  turned  about,  so  as  to  make  it  face 
in  a  direction  nearly  opposite  to  that  in  which  it  was  going, 
and  finaUy  upset  it,  thereby  occasioning  the  alleged  injuries. 

''A  studious  consideration  of  the  record  brings  us  to  the  con- 
clusion that  the  plaintiff's  theory  is  sustained  by  the  preponder- 
ance and  weight  of  evidence.  The  plaintiff  had  the  lawful 
right  to  drive  his  carriage  in  the  car  tracks,  in  the  ezeicise  by 
him  of  due  care  to  avoid  an  undue  interference  with  the  right 
of  the  defendant  and  to  avoid  a  collision,  and,  while  so  driving, 
the  law  eurrounded  him  with  its  protection  against  such  a 
negligent  operation  by  the  defendant  of  its  tracks  as  would 
inevitably  lead  to  the  injury  of  the  plaintiff:  Booth  ^n  Street 
Bailways,  sec.  316.  Whether  the  plaintiff  was  in  the  exercise 
of  due  care,  and  whether  the  defendant  was  guilty  of  negli- 
gence, under  the  circumstances,  were  questions  of  fact  for  the 
jury,  under  the  evidence,  and,  having  been  found  against  the 
defendant,  with,  as  we  have  above  said,  the  weight  and  pre- 
ponderance of  the  evidence  on  the  side  of  the  findings,  the 
verdict  ought  not  to  be  di8tui4)ed. 

^  '?t  cost  the  plaintiff  one  hundred  and  four  dollars  to  re- 
pair the  carriage,  and  the  surgeons  were  paid  by  him  four  hun- 
dred and  fifty  dollurs,  and  there  was  some  other  small  expense, 
about  none  of  which  matters  was  there  dispute.  The  plaintiff 
was  a  wholesale  butcher  and  employed  twenty-five  men.  The 
first  time  he  was  able  to  drives  down  to  his  place  of  business 
was  April  4ih  or  5th — a  little  over  three  months  after  the 
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accident — and  it  was  necessary  for  him  to  employ  a  super* 
intendeni  for  five  months  from  the  time  of  the  accident,  which 
he  did  at  a  cost  of  one  thousand  dollars  for  salary  paid. 

''The  argoment  of  defendant's  counsel  against  the  admissi- 
bility of  the  testimony  relative  to  what  the  plaintiff  paid  for  a 
superintendent,  and  the  necessity  for  employing  a  superintend- 
ent, is  based  wholly  upon  the  original  record  filed  in  thia  court, 
and  not  upon  the  full  record  made  in  the  circuit  court  By  a 
supplemental  record  brought  here  after  defendant's  brief  was 
filed,  there  was  brought  up  an  additional  count  to  the  declarfr- 
tion,  which,  had  it  been  here  in  the  first  instance,  would  have 
doubtless  spared  the  pointy  that  there  was  no  basis  made  by  the 
pleadings  for  such  proof.  Such  additional  count  specially 
alleged  plaintiff's  particular  damages  in  such  respect,  and  the 
facts  upon  which  they  wene  claimed,  and  was  a  good  basis  for 
the  eyidenee.  The  expense  necessarily  incurred  by  a  plaintiff 
so  disabled,  in  procuring  competent  help  in  his  business  to  do 
the  work  which  would  haye  been  performed  by  himself  had 
he  not  been  disabled,  was  a  proper  subject  of  allowance  for 
damages  in  this  character  of  suit:  Ashcraft  t.  Chapman,  38 
Comu  230. 

''An  appellate  tribunal  will  not  disturb  a  Terdiet  in  a  suit 
to  recover  for  personal  injuries,  merely  because  it  would  have 
assessed  the  damages  at  a  less  amoxmt  if  it  had  been  sitting  as 
a  jury.  It  k  only  where  the  verdict  in  such  cases  is  so  out  of 
the  way  as  to  justify  an  inference  that  it  is  the  result  of  par- 
tiality, prejudice,  or  passion,  that  the  duty  of  an  appellate  court 
arises  to  set  aside  the  veidict.  But  in  this  record  there  is 
nothing  to  ^^  be  found  to  justify  such  an  inference.  The  case 
seems  to  have  been  fairly  and  deliberately  tried  and  full  con- 
sideration given  to  every  defense  the  defendant  interposed,  and, 
though  the  verdict  is  full  in  amount,  it  cannot  be  said  to  be 
palpably  wrong. 

'^rror  is  assigned,  and  argued,  because  of  the  giving  of  two 
of  plaintiff's  instructions,  in  that,  as  it  is  said,  one  of  them,  by 
using  the  word  *will*  instead  of  *may,*  practically  directs  the 
jury  to  find  a  verdict  for  the  plaintiff  in  case  they  find  that  he 
has  proved  the  material  allegations  of  his  declaration  by  a  pre- 
ponderance of  the  evidence;  and  in  the  other  it  in  substance 
tells  the  jury  it  is  their  'duty,'  in  case  they  find  the  defendant 
gnUty,  to  determine,  from  the  evidence,  the  amount  of  the  dam* 
ages,  if  any,  which,  under  the  evidence,  he  is  entitled  to  re- 
cover, and  if  the  jury  find,  from  a  preponderance  of  the  evi-^ 
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deuce,  that  plaintiff  is  entitled  to  recoTer  substantial  damages, 
they  ^will'  (instead  of  'may')  fix  the  amount  theiMf,  etc.  In 
other  words|y  as  applicable  to  each  instruction,  it  is  argued  that 
the  words  VilP  and  'duty/  as  there  employed,  were  mandatoiy 
and  coercire  upon  the  jury,  and  tended  to  deprive  the  jury  (rf 
their  freedom  of  action  in  the  matter,  and  wer^  as  used,  sn 
inrasion  by  the  court  of  the  proyince  of  the  Jury.  To  tell  a 
jury  that,  if  they  find  from  the  eyidence  the  plaintiff  has,  by 
a  preponderance  of  the  eyidence,  prored  the  material  auc- 
tions of  his  declaration,  their  verdict  Srill'  (instead  of  ^mayO 
be  in  his  favor,  is  to  state  the  law,  and  cannot,  by  any  fair  under- 
standing of  words,  be  an  invasion  of  the  province  of  the  juiy. 
^May'  could  not,  in  such  connection,  properly  be  understood  in 
the  alternative,  as  'may*  or  'may  not,'  for,  under  the  premise  of 
the  instruction,  there  was  but  one  proper  thing  for  the  jury  to 
do,  and  that  was  to  find  for  the  plaintiff.  Had  the  word  ^lay* 
been  used  instead  of  'will/  it  would  have  stood  for  and  mesnt 
the  same  thing  as  'will/  if  rightly  understood  by  the  jury. 

^^  "Very  much  the  same  reasoning  applies  to  the  use  of  the 
words  'duty*  and  *will/  in  the  connection  in  which  they  were 
used  in  the  second  instruction,  and  it  is  unnecessary  to  elabo- 
rate upon  it.  The  cases  cited  and  relied  upon  by  appellant  in 
this  connection  are  not,  as  we  understand  them,  parallel  to 
this  one,  and  our  holding  is  in  no  sense  inconsistent  with  them, 
but,  on  the  other  hand,  is  in  harmony  with  them. 

"While  it  is  exceedingly  important  and  vitally  essential  to 
the  preservation  of  the  right  of  trial  by  jury  that  the  jury's 
province  should  not  be  usurped  by  the  trial  judge,  it  is  no  less 
important  and  essential  that  the  functions  of  the  judge  should 
be  preserved  and  exercised,  and  to  instruct  the  jury  as  to  what 
the  law  demands  of  them  when  all  the  facts  and  conditions  pre- 
cedent to  the  demand  of  the  law  have  been  rightfully  found  by 
the  jury  to  exist,  can,  in  our  view,  never  be  error.  For  iUustra^ 
tion  we  refer  to  Chicago  etc.  K.  R.  Co.  v.  Payne,  59  111.  634, 
Aurora  v.  Hillman,  90  111.  61,  and  there  are  many  others. 

"Neither  was  there  error  in  the  refusal  of  defendant's  in- 
struction numbered  28,  that  the  law  will  not  require  an  expert 
witness  (a  physician  and  surgeon  in  this  case)  to  testify  in  a 
case  unless  he  is  paid  the  usual  fees  of  expert  witnesses  of  htf 
class  and  character,  etc.  This  question  has  lately  been  settled 
by  our  supreme  court  in  Dixon  v.  People,  168  HI.  179,  holding 
that  a  physician,  subpoenaed  and  interrogated  as  an  expert  wit- 
ness only,  cannot  refuse  to  testify,  in  either  a  dvil  or  erimiusl 


OcL  1899.]      Forest  City  In&  Co.  v.  Hardsbtt.  161 


suit,  upon  the  ground  that  no  compensation  greater  {haa 
allowed  to  ordinary  witneeses  has  been  paid  or  prtmused  to 
*^e  perceire  no  reTersible  error  upon  the  record,  and  thu 
judgment  of  the  circuit  conrt  is  affirmed." 

We  concnr  in  the  conclusion  reached  by  the  appellate  eourt^ 
and  in  th)e  Tiewa  expressed  by  them  as  abore  quoted.  Accord- 
ingly, the  judgment  of  the  appellate  court  is  affirmed* 


STREET  RAILWAYS— DRIVING  ON  TRACK.— A  trareler  on 
a  dty  street  has  a  right  to  drive  his  rehicle  either  upon  or  across 
the  track  of  a  street  railway  company,  with  this  limitation  that  be 
mnst  not  interfere  unnecessarily  with  the  passage  of  the  can:  Note 
to  Thatcher  t^  Central  Traction  Ca,  46  Am.  St  Rep.  640. 

DAMAOES-BXCBSSIVB  VERDICT.— A  rerdict  of  a  Jury  will 
not  be  diatorbed  on  account  of  excessire  damages,  unless  they  are 
80  outrageous  as  to  induce  the  court  to  believe  that  the  jury  must 
have  acted  from  prejudice,  partiality,  or  corruption:  Frankfort  v. 
Coleman,  19  Ind.  App.  868,  65  Am.  Bt  Rep.  412,  and  note. 

DAMAGES  FOR  PERSONAL  INJURIES  HAY  INCLUDE  the 
loss  of  wages  of  the  injured  person  for  the  time  he  was  prevented 
from  working,  and  compensation  for  being  deprived  of  following 
SQch  business  as  he  could  have  engaged  in  but  for  his  injuries:  Rich- 
mond etc.  Ry.  Co.  v.  Norment  84  Va.  167  10  Am.  St  Rep.  827. 

WITNESS— FEES  OF  EXPERTS.— A  professional  or  expert  wit- 
ness may  be  compelled  to  attend  court  and  to  testify  on  a  criminal 
trial  respecting  any  fact  within  his  knowledge,  though  it  is  one 
acquired  by  study  and  experience,  and  be  cannot  recover  any  fees 
in  excess  of  those  recoverable  by  other  witnesses:  Flinn  t.  Prairie 
County.  60  Ark.  204,  46  Am.  St.  Rep.  168,  and  note. 
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CONTRACTS.- FORFEITURES  are  not  fSTored  either  In 
eqnlty  or  in  law;  consequently,  provisions  for  forfeiture  are  to  re- 
ceive, when  the  intent  is  doubtful,  a  strict  construction  against  those 
for  whose  benefit  they  are  introduced. 

INSURANCE  POLICY— CONSTRUCTION.— If  a  clause  in  an 

Insurance  policy  is  susceptible  of  two  interpretations,  that  will  be 
adopted  which  Is  most  favorable  to  the  insured.  In  order  to  in- 
demnify him  for  the  loss  which  he  has  sustained. 

INSURANCE-FIRE-CHANGE    OF    TITLE— DEATH    OF 

INSURED. — Under  an  insurance  policy  which  contains  a  clause  that 
**lf  any  change  takes  place  in  the  title"  in  the  property  the  policy 
shall  be  void,  the  death  of  the  insured  does  not  work  such  a  change 
of  title  as  to  make  tbe  policy  void. 

INSURANCE-FIRE— ACTION  BT  ADMINISTRATOR  OF 
INSURED.— Where,  by  the  terms  of  an  insurance  policy,  the  com* 
pany  agrees  to  "make  good  unto  the  said  assured,  his  executors, 
administrators,  and  assigns^  all  such  loss  or  damage  as  shall  happen 
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by  fire,  an  administrator  may  maintain  an  action  on  the  policy  to- 
recover  for  a  loss  occurring  after  the  death  of  the  insured. 

Webb  &  Lane  and  Conkling  ft  Oront^  for  the  sppelhiit. 

A.  M.  Wilson  and  Stelle,  Walker  ft  Cross,  for  the  appellee* 

**  MAGBXJDEK,  J.  The  policy  of  insurance  in  this  case 
contains,  among  other  conditions,  the  following  condition:  'Ti 
any  change  takes  place  in  the  title,  posaession,  or  interest  of  the 
assured  in  the  above-mentioned  property,  •  •  •  .  this  policy 
shall  be  void.''  The  insurance  company  agrees  to  make  good 
the  loss  during  a  period  of  five  years  from  January  21,  1892, 
to  January  21,  1897.  The  assured,  Henry  Hardesty,  died  on 
April  16,  1894,  and  the  fire,  which  destroyed  the  dwelling- 
houses,  occurred  on  November  28,  1895.  The  death  of  the  as- 
sured and  the  loss  both  occurred  within  the  five  years.  The 
loss  of  tixe  property  by  fire  occurred,  however,  after  the  death 
of  the  assured.  Upon  this  statement  of  facts,  the  appellant 
contends  that  the  death  of  the  assured,  thus  occurring  before 
the  loss,  worked  such  a  change  of  title  and  possession  in  the 
property  insured  as  to  make  the  policy  of  insurance  void;  and 
that,  therefore,  the  appellant  is  not  liable  in  this  action. 

The  contention  of  the  appellant  assumes  that  the  words, 
''change  of  title,''  as  used  in  the  policy,  refer  to  and  include  the 
involuntary  change  of  title  caused  by  the  death  of  the  assured. 
The  question,  therefore,  to  be  deteirmined  is  whether,  under  the 
language  of  this  policy  and  the  facts  of  this  case,  the  death  of 
the  assured  caused  such  a  chan^fe  of  title  in  the  property  in- 
sured, as  to  make  the  policy  void. 

***  Those  portionfl  of  the  clause,  in  which  the  condition,  con- 
taining the  words,  "change  of  title,"  occurs,  refer  to  voluntary 
acts  on  the  part  of  the  assured  himself.  The  policy  is  to  be 
void  if  the  assured  obtains  other  insurance  withooit  the  con- 
sent of  the  company.  The  policy  is  to  be  void  if  the 
buildings  are  used  for  other  purposes  than  those  men- 
tioned therein,  or  are  allowed  to  become  vacant  or  unoc- 
cupied. The  policy  is  to  be  void  if  the  risk  is  increased  by  the 
erection  of  adjacent  buildings,  or  by  any  other  means  what- 
ever. The  policy  is  to  be  void  if  any  encumbrance  is  placed 
upon  the  property  without  the  consent  of  the  company,  or  if 
the  policy  is  assigned  without  such  consent,  or  if  foreclosure 
proceedings  are  commenced,  or  if  the  assured  fails  to  make 
known  any  facts  material  to  the  risk.  All  the  acts  specified  in 
these  various  conditions  are  such  acts  as  may  or  may  not  }» 
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done  or  caused  by  the  assured  party  or  parties,  or  may  oi  «iay 
not  be  omitted  or  refrained  from  by  such  party  or  partie*  H 
the  condition  in  question  be  construed  with  reference  to  ai-d  in 
connection  with  the  other  conditions  it  wonld  seem  to  fftUow 
that  forfeiture  was  to  be  worked  by  some  voluntary  act  of  the 


The  condition,  which  provides  that,  if  any  change  takes  ^lace 
in  the  title  of  the  assured,  the  policy  shall  be  void,  is  a  ^n* 
dition  which  provides  for  a  forfeiture.  In  other  words,  tb<  as- 
sured party  is  to  submit  to  a  forfeiture  of  his  right  of  artxon, 
if  any  change  takes  place  in  the  title.  It  is  a  well-settled  rale 
that  forfeitures  are  not  favored  either  in  equity  or  in  law.  Con- 
sequently, provisions  for  forfeiture  are  to  receive,  when  the  in- 
tent is  doubtful,  a  strict  construction  against  thoee  for  whose 
bezMfit  they  are  introduced:  Webster  v.  Dwelling  House  In&  Co., 
63  Ohio  St.  558,  53  Am.  St.  Bep.  658.  It  would  seem  to  be  un- 
just and  inequitable  that  a  forfeiture  should  be  enforced  be- 
cause of  an  act  for  which  the  assured  is  not  responsible,  and 
which  is  in  no  way  his  fault.  It  would  be  proper  to  hold  the 
assured  responsible  for  any  act  of  forfeiture  which  is  ^^  within 
his  control.  There  is  no  claim  here  that  the  death,  which 
caused  the  change  of  title,  was  the  result  of  suicide,  or  of  any 
improper  conduct  on  the  part  of  the  assured. 

The  change  in  title  by  death  of  the  assured  does  not  seem  to 
have  been  contemplated  by  either  party  to  the  contract  of 
insurance.  Hence,  although  the  words  ^'change  of  title**  may 
be  broad  lenough  to  include  the  change  worked  by  death,  yet  the 
assured  will  not  be  bound  by  such  construction.  In  Bailey  v. 
De  Crispigny,  L.  R.  4  Q.  B.  185,  it  was  said:  'HiHiere  the  eveoit 
it  of  such  a  character  that  it  cannot  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  the  contracting  parties  when 
the  contract  was  made,  they  will  not  be  held  bound  by  general 
words;,  which,  though  large  enough  to  include,  were  not  used 
with  reference  to  the  possibility  of  the  particular  contingency 
which  afterward  happens.*' 

Whether  or  not  the  words,  ^change  of  title,"  as  used  in  this 
policy,  refer  to  a  voluntary  act  on  the  part  of  the  assured,  or  to 
an  involuntary  act  like  death,  is,  to  say  the  least,  a  matter  of 
doubt,  and  involves  a  question  of  doubtful  construction.  WhTere 
the  words  in  a  contract  of  insurance  are  so  framed  as  to  leave 
room  for  construction,  the  courts  are  inclined  to  lean  aerainst 
that  construction  which  will  impair  fhe  indemnity  of  the  a«- 
sured.    If  the  dause  in  a  poli<7  is  susiMptfble  of  two  interpret 
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tationfl,  that  one  will  be  adopted  which  ie  moat  favorable  to  the 
•seared,  in  order  to  indemnify  him  for  the  loss  which  he  has 
sustained:  lUinois  Mnt.  Ins.  Co.  t.  Hoffman,  31  IIL  App.  295. 
In  Commercial  Ins.  Co.  t.  Bobinson,  64  HI.  265,  16  Am.  Sep. 
557,  we  said:  '^Equivocal  expressions  in  a  policy  of  insoranoe, 
whereby  it  is  sought  to  narrow  the  range  of  the  obligations 
these  companies  profess  to  assume,  are  to  be  interpreted  most 
strongly  against  the  company*':  Niagara  Fire  Ins.  Co.  t.  Scam- 
mon,  100  m.  644;  Schroeder  r.  Trade  Ins.  Co.,  109  HI.  157. 
'^The  predominant  intention  of  the  parties  in  a  contract  of  in- 
surance is  indemnity,  and  this  intention  is  to  be  kept  in  Yiew 
and  favored  in  ^'^  putting  a  construction  upon  the  policy^:  1 
Phillips  on  Insurance,  sec.  124.  Hence,  the  contract  is  always 
to  be  liberally  construed  in  favor  of  the  insured,  so  as  not  to 
defeat,  witihovLt  a  plain  neoeadty,  his  claim  to  the  indemnity: 
Healey  v.  Mutual  Ace.  Assn.,  133  HI.  556,  23  Am.  St.  Bep. 
637.  *^t  is  a  rule  of  law,  as  well  as  of  ethics,  that,  when  the 
language  of  a  promisor  may  be  understood  in  more  senses  than 
one,  it  is  to  be  interpreted  in  the  sense  in  which  he  had  reason 
to  suppose  it  was  understood  by  the  promisee'':  Hoffman  t. 
Aetna  Ins.  Co.,  32  N.  Y.  413,  88  Am.  Dec.  337,  These  rules 
of  construction  are  applied  to  provisions  and  conditions  in  poli- 
cies of  insurance,  because  such  policies  are  prepared  by  the  com- 
panies themselves,  and  the  language,  in  which  they  express  their 
obligations  and  limit  their  liabilities,  is  selected  by  them,  end 
not  by  the  insured  parties:  Commercial  Ins.  Co.  r.  Bobinson, 
64  HI.  265,  16  Am.  Bep.  557;  Webster  v.  Dwelling  House  Ins. 
Co.,  53  Ohio  St.  568,  63  Am.  St.  Bep.  658. 

It  is  said,  however,  by  the  appellant,  that  the  policy  haie  ih 
question  insured  Henry  Hardesty  only,  and  not  his  executors 
and  administrators;  and  that,  therefore,  inasmuch  as  the  loss 
occurred  after  his  death,  his  administrator  has  no  right  to  sue 
for  a  recovery  of  the  amount  of  the  loss.  By  the  terms  of  the 
policy,  the  company  agrees  to  ^'make  good  unto  the  said  assured, 
his  executors,  administrators,  and  assigns,  all  such  immediate 
loss  or  damage  ....  as  shall  happen  by  fire  ....  from  the 
twenty-first  day  of  January,  1892,  at  noon,  to  the  twenty-first 
day  of  January,  1897,  at  noon.**  Here,  certainly,  is  an  agree- 
ment to  make  the  loss  good,  not  only  to  the  assured,  but  alsit 
to  his  ''executors,  administrators,  and  assigns'^;  and  not  only 
so,  but  to  make  it  good  for  the  whole  period  of  five  years,  during 
which  both  the  deatli  and  the  loss  occurred.  It  is  true  that 
the  policy  does  not  say,  in  so  many  words,  that  the 
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inEnres  Henry  Hardesty  and  his  ezecutorB,  administratorBy  and 
tssignay  but  the  clanse  which  contains  the  agreement  to  make 
the  losB  good  to  the  latter  is  so  intimately  connected  ^^  with 
the  prior  clause  which  insurea  Henry  Hardeety  that  the  two 
clanseB  nanst  be  construed  together.  If  the  first  clause  is  to 
stand  entirely  alone,  then  it  fails  to  specify  any  time  during 
which  the  inaurance  is  to  run.  The  words  specifjring  the 
period  of  five  years  are  used  in  connection  with  the  clause  con- 
taining the  words  ^'executors,  administrators,  and  asBignB,'^  but 
must  also  be  held  to  apply  to  the  earlier  clause. 

The  construction  insisted  upon  by  the  appellant  is  that  in 
csLse  the  loss  had  happened  before  the  death  of  Henry  Hardesty, 
the  right  of  action  would  survive  to  his  executors  and  adminis- 
trators, but   that,  ibe   loss  having   occurred  after  his  death, 
there  was  no  right  of  action  in  his  administrator.    We  are  un- 
able to  concur  in  this  view.    The  company  agrees  to  make  good 
the  loss  to  the  insured  and  his  executors  and  administrators 
during  a  period   of  five   years,  irrespective    of    the  question 
whether  the  loss  should  occur  before  or  after  the  death  of  the 
assured.     The  plain  meaning  of  the  policy  justifies  the  present 
action  by  the  administrator.    If  the  reference  was  only  to  the 
loss  which  should  occur  during  the  life  of  the  assured,  the  use 
of  the  words  ''executors  and  administrators''  would  be  unneces- 
sary, as,  in  such  case,  the  administrator,  would  have  a  right  of 
action  under  the  law,  and  independently  of  any  provision  in  the 
policy.    The  clauses  of  this  policy  are  evidently  framed  so  as  to 
preserve  the  interests  of  the  company,  and  yet  not  one  of  them 
refers  to  any  such  contingency  as  the  death  of  the  assured,  ex- 
cept so  far  as  may  be  inferred  from  the  use  of  the  words  ''exec- 
ntors  and  administrators."    As  the  company  agrees  to  make 
good  the  loss  during  five  years  to  the  executors  and  adminis- 
iratorBy  as  well  as  to  the  assured,  it  must  be  held  to  be  liable  to 
such  administrator  as  there  might  be  during  the  period  of  five 
years.    No    administrator  could    be    appointed    during    that 
period,  unless  the  deceased  had  died  during  that  time,  and  no 
loss  could  be  made  good  during  that  time,  unless  such  loss  oc- 
^rred  during  that  time. 

^  We  are  aware  that  there  is  some  conflict  of  authority  on 
this  question  in  the  decisions  of  the  courts;  but  we  prefer  to 
follow  those  authorities  which  are  in  harmony  with  the  view 
above  expressed,  that  is,  that  the  death  of  the  insured  under  the 
language  of  the  policy  here  does  not  work  such  change  of  title 
as  to  make  the  policy  void. 


166  FoBEST  City  Ins.  Co.  t?.  HAUDJisTY.    [Illinois, 

In  Geoigia  Home  Ins.  Co.  t.  Kinnier,  28  Gratt.  88,  the 
second  condition  in  a  policy  of  insurance  was  as  follows:  ^And 
if  the  title  of  the  property  is  transferred  or  changed^  and  the 
policy  is  assigned  without  written  permission  hereon,  the 
policy  shall  he  yoid'';  and  in  construing  that  condition  the 
court  of  appeals  of  Virginia  eaid:  ''The  third  instructiofi  lefers 
to  condition  2.  The  court  gave  it  with  the  construction  that 
the  change  interdicted  by  the  condition  waa  not  intended  to 
include  devolution  of  title  upon  the  heirs  by  the  death  of  the 
assured.  In  this  surely  there  was  no  error.  By  the  change  of 
title  provided  against  in  the  condition  must  have  been  intended 
a  voluntary  disposition  or  alienation  of  the  property.  It  could 
not  have  been  intended  to  embrace  all  kinds  of  transfer  of  title. 
•  .  •  •  It  is  to  the  last  degree  unreasonable  to  auppoee  that 
any  sane  man  would  ever  accept  a  policy  of  insurance  against 
loss  by  fire,  if  he  understood  it,  which  contained  a  provision  for 
immediate  forfeiture  by  reason  of  his  death  and  consequent 
descent  of  title  to  his  heirs":  Burbank  v.  Bockinghem  Mut. 
Fire  Ins.  Co.,  24  N.  H.  650,  67  Am.  Bep.  300. 

In  Richardson  t.  German  Ins.  Co.  of  Freeport,  89  Ky.  671, 
the  action  was  upon  a  policy  of  insurance  against  loss  by  fire, 
which  was  almost  identical  in  its  terms  and  provisions  with  the 
policy  in  this  case.  The  assured  died;  and  the  principal  ques- 
tion was,  whether  the  policy  became  void  by  reason  of  tiie  death 
of  the  assured,  which  occurred  before  the  destruction  of  the 
property.  In  that  case,  the  court  of  appeals  of  Kentucky  held 
that  a  forfeiting  clause* in  a  contract  of  insurance  should  never 
defeat  a  right  previously  agreed  upon  and  provided  for,  unless 
the 'language  *^  strictly  interpreted,  requires  it;  that  a  policy 
of  fire  insurance  does  not  become  void  on  the  death  of  the  as- 
sured; that  a  provision  in  the  policy  that  it  shall  become  Toid 
'*if  any  change  takes  place  in  the  title*'  does  not  apply  to  such 
a  case  as  is  shown  by  the  undertaking  of  the  company  to  make 
good  the  loss  to  the  '^assured,  his  executors,  administrators,  and 
assigns.*'  In  the  opinion  of  the  court  in  the  Kentucky  case  it 
was  said  that,  by  the  language  used,  thci  property  was  insured 
for  a  specified  period  of  time;  and  that  the  company  "agreed  in 
express  terms  to  make  good  unto,  not  merely  the  insured  him- 
self, but  as  well  his  executors,  administrators,  and  assigns,  the 
immediate  loss  or  damage  that  might  happen  to  the  property 
at  any  time  during  that  period,  whether  before  or  after  his 
death;  and,  therefore,  to  treat  that  erent  as,  ipso  facto,  a  ter- 
mination of  the  policy  and  liability  under  it  would  be  contrary 
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to  the  ezpresB  tenns  of  it,  render  the  stipulation  for  payment 
to  the  personal  representative  of  the  insured  superfluous^  and 
allow  the  company  to  retain  the  full  consideration  paid,  while 
being  held  to  only  part  performance  of  its  agreement/^  The 
court  there  further  said  thet  the  clause,  '^or  any  change  takes 
place  in  the  title,  use,  or  occupation  or  possession  thereof  whai- 
BoeYer/'  ''does  not  necessarily  or  properly  refer  to  a  change  un- 
aToidably  resulting  from  his  death,  but  rather  to  such  as  might 
be  caused  or  suffered  by  act  of  the  assured  while  living/'  In 
that  case,  also,  the  court  of  appeals  of  Kentucky  refused  to  fol- 
low the  cases  of  Sherwood  y.  Agricultural  Ins.  Co.,  73  N.  Y. 
447,  29  Am.  Eep.  180,  and  Wyman  y.  Wyman,  26  K  Y.  253. 
<]!oan8el  for  the  appellant  press  upon  our  attention  the  reason^ 
Ing  of  the  court  of  appeals  of  New  York  in  two  cases  decided 
in  that  state  upon  this  subject.  The  doctrine  of  these  New  York 
cases  has  been  referred  to  with  approval  in  a  number  of  text-books 
upon  insurance,  and  our  attention  is  also  called  to  the  language 
.of  these  text-books.  The  principal  New  York  cases  thus  re- 
ferred to  are  Sherwood  v.  Agricultural  Ins.  Co.,  73  N.  Y.  447, 
29  Am.  Bep.  180,  »^  and  Matter  of  Hine  y.  Woolworth,  93 
N.  Y.  75, 46  Am.  Rep.  176.  A  reference  to  these  two  cases  will 
show  that  the  conditions  in  the  policies  there,  which  provided 
for  a  forfeiture  in  case  there  should  be  a  change  of  title,  con- 
tained the  words,  'Tby  operation  of  law.'*  In  the  Sherwood 
case  the  condition  was  as  follows:  '^  ....  the  said  property 
shall  be  sold  or  conveyed,  or  the  interest  of  the  parties  therein 
be  changed  in  any  manner,  whether  by  act  of  the  parties  or 
by  operation  of  law,  ....  this  policy  shall  be  null  and  void." 
In  the  Woolworth  case,  the  court  says:  '*The  policy  contained 
a  condition  that,  if  the  property  insured  should  be  sold  or  con- 
veyed, or  if  the  interest  of  the  insured  therein  shall  be  changed 
m  any  manner,  whether  by  act  of  the  insured  or  by  operation 
of  law,  the  policy  should  be  null  and  void/'  etc.  The  two  New 
York  caseSy  thus  mainly  relied  upon,  are  distinguishable  from 
the  case  at  bar  by  th^e  use  of  the  words  'T)y  operation  of  law*' 
in  the  policies,  because  those  words  necessarily  refer  to  a 
change  of  title  resulting  from  the  operation  of  the  statute  of 
descents  by  reason  of  the  death  of  the  assured  party.  So  far 
as  the  views  of  the  New  York  cases  go  beyond  the  language  of 
the  policies,  as  thus  indicated,  and  are  opposed  to  the  views 
expressed  in  the  Virginia  and  Kentucky  cases,  we  are  not  dis- 
posed to  adopt  them.  So  far  as  the  case  of  Wyman  v.  Wyman, 
26  N.  Y.  253,  is  concerned,  the  condition  there  was  against  a 
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tranafer  of  the  interest  of  the  assroied  in  the  policy^  and  not 
i^gainst  a  change  of  interest  in  the  property  insured;  and  tto 
decision  of  the  court  was  based  upon  that  distinction:  Sherwood 
w.  Agricultural  Ins.  Co.,  73  N.  Y.  447,  29  Am.  Bep.  180.  In 
reference  to  the  case  of  Lappin  y.  Charter  Oak  Fire  eta  Ins. 
Co.,  58  Barb.  325,  it  may  be  said  that  th^  decision  in  that  case 
was  not  ^rendered  by  a  court  of  last  resort,  and  is  based  largdy 
upon  the  decision  of  the  New  York  court  of  appeals  in  Wyman 
T.  Wyman,  26  N.  Y.  253,  which  the  lower  court  felt  itself  bound 
to  follow. 

'^  Our  conclusion  is,  that  the  death  of  Henry  Hardesty  on 
April  16, 1894,  more  than  a  year  before  the  fire  occurred  which 
destroyed  the  property  insured,  did  not,  xmder  the  facts  of  this 
case  and  under  the  provisions  of  the  policy  here  sued  upon,  work 
such  a  change  of  title  and  possession  in  the  property  insured, 
as  to  make  the  policy  Toid;  and  that  the  decisions  of  the  lower 
courts  are  correct. 

Accordingly,  the  judgment  of  the  appellate  court  ia  affirmed. 


INSURANCE— CONSTRUCTION  OP  POLICY.— Insurance  poU- 
des  must  be  liberally  coustriied  in  favor  of  the  assured,  so  as  not 
to  defeat  without  a  plain  necessity  his  claim  for  indemnity;  and 
where  words  are  capable  of  two  interpretationSp  that  which  wlU  ma- 
tain  the  claim  and  cover  the  lose  should  be  adopted:  Berliner  t. 
TraveUers'  Ins.  Co.,  121  Cal.  458,  66  Am.  St  Rep.  40,  and  note: 
Matthews  t.  American  Central  Ins.  Co.,  164  N.  Y.  449,  61  Am.  St 
Bep.  627  and  note. 

INSURANCE.— FORFEITURES  are  not  ftirored  In  the  law,  and 
courts  are  reluctant  to  declare  and  enforce  them  if,  by  reason- 
able interpretation,  it  can  be  avoided:  Coleman  t.  Insurance  Co., 
49  Ohio  St  810,  84  Am.  St  Rep.  566;  Dover  Co.  T.  American  Fire 
Ins.  Co.,  1  Marv.  (Del.)  82,  65  Am.  St.  Rep.  264. 

INSURANCE  —  CONDITIONS  AGAINST  ALIENATION.  — 
DEATH  of  the  assured  and  the  consequent  charge  and  control  of  his 
proi>erty  by  his  administrator,  or  by  descent  to  his  heirs,  does  not 
avoid  a  policy  of  Insurance  conditioned  to  become  void  upon  aliena- 
tion of  the  insured  property:  Burbank  v.  Roclcingham  Ins.  Co.,  24 
N.  H.  660,  67  Am.  Dec.  800,  and  note,  In  this  connection,  aee  Mat^ 
thews  T.  American  Central  Ins.  Co.,  164  N.  Y.  440,  <ll  Am.  St  Bepw 
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PLBADING— ANSWBB^WHBN  DEEMED  TBTJB.— When  a 
cause  is  sobmltted  to  a  court  for  decision  upon  bill  and  answer,  the 
answtf  is  acc^ted  as  true  if  its  averments  are  not  challenged  by  n 
replication. 

FRAUDULENT  CONVEYANCES— NECESSITY  OP  IN- 
TENT.—Where  the  legal  effect  of  a  conveyance  is  to  work  a  fraud 
on  the  rights  of  creditors.  It  will  be  deemed  fraudulent  as  an  infer- 
ence of  law.  without  regard  to  the  motives  which  prompted  it. 

FRAUDULENT  CONVEYANCES-ORGANIZING  CORPO- 
RATION AND  TRANSFERRING  PROPERTY  TO  IT.— The  forma- 
tion of  a  corporation  by  a  debtor,  and  the  conveyance  of  all  his 
property  thereto,  is  not  fraudulent  in  fact  or  as  a  matter  of  law,  if 
made  in  good  faith  after  notice  to  all  his  creditors  and  with  the 
consent  and  approval  of  most  of  them,  and  where  the  debtor  retains 
llie  ownership  of  the  stoclc  which  is  equally  o];>en  to  seizure  and 
tale  on  ezecntion  as  was  the  transferred  property. 

FRAUDULENT  CONVEYANCES— CHANGE  OF  PROPER- 
TY INTO  STOCK  INTEREST.— A  mere  change  by  a  debtor  of  his 
property  into  a  stocic  interest  in  a  corporation  is  not  fraudulent  in 
legal  contemplation  merely  because  it  compels  a  creditor  to  levy  up- 
on and  sell  the  stocic  interests  of  the  debtor  instead  of  the  proper^ 
which  he  has  conveyed. 

FRAUDULENT  CONVBYANOBS-BORROWING  MONEY— 
PLEDGE  TO  SECURE.— A  debtor  may  borrow  money  wherewith  to 
discharge  his  bona  flde  indebtedness,  and  may  pledge  corporate 
■tock  to  secure  the  party  loaning  the  money. 

Creditor's  bill  against  defendant  to  set  aside  cfiertain  transae- 
tions  alleged  to  be  in  fraud  of  the  plaintiff's  rights  as  the 
owner  of  two  judgments  against  defendant  on  which  executions 
bad  been  returned  nulla  bona. 

Arthur  Keithley,  for  the  appellant. 

Dnnham  ft  Foster,  for  the  appellees. 

^'^  B060S,  J.  The  truth  of  the  ayerments  of  the  answer 
was  not  challenged  by  replication,  but  the  cause  was  submitted 
to  the  court  for  decision  upon  bill  and  answer.  The  answer 
was,  therefore,  to  be  accepted  as  true:  Fankey  t.  Raum,  61  HL 
88;  Fordyce  v.  Shriver,  116  HI.  630;  County  of  Cook  v.  Great 
Western  B.  B.  Co.,  119  HI.  218. 

It  appears  indisputably  from  the  facts  set  forth  in  or  by 
the  answer  the  transaction  heiie  sought  to  be  invalidated  was 
entered  into  and  executed  in  actual  good  faith  and  without  any 
desire  to  defraud  creditors.  If,  howeyer,  its  legal  effect  was  to 
▼oik  a  fraud  on  the  rights  of  the  appellant  as  a  creditor,  it 
▼ill  be  deemed  fraudulent  as  an  inf erenoe  of  law*  without  re» 
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gard  to  the  motives  which  prompted  it:  Lawson  y.  Funk,  108 
lU.  502. 

The  contention  of  appellant  is^  the  transfer  by  a  debtor  of 
his  property  to  a  corporation  necessarily  hinders  and  delays 
the  creditor  in  the  collection  of  his  debts^  and  is  in  all  instances 
a  fraud^  in  legal  contemplation.  Adjudged  ^^  cases  are  cited 
as  in  support  of  this  position.  We  have  examined  these  cases, 
and  while  such  transactions  were  condemned  in  the  instances 
then  under  consideration^  ure  do  not  understand  it  is  to  be 
deduced  from  them  that  it  is  a  fixed  rule  of  law  that  the  forma- 
tion of  a  corporation  by  the  debtor,  and  the  conToyanoe  of  all 
his  property  to  the  corporation,  though  made  in  actual  good 
faith,  is  conclusively  presumed  to  be  fraudulent  as  a  matter  of 
law.  One  of  such  cases  (Bennett  v.  Minott,  28  Or.  339)  held 
to  quote  from  the  opinion:  ''When  a  debtor,  for  the  purpose  of 
hindering  and  delaying  creditors,  organizes  a  corporation  and 
transfers  to  it  all  his  assets,  he  himself  being  the  ofwner  of  prac- 
tically all  the  corporate  stock,  and  continuing  the  business  the 
same  after  as  before  the  incorporation^  using  the  proceeds  for 
his  own  benefit,  equity  will  set  aside  such  transfer  at  the  in- 
stance of  creditors,  notwithstanding  the  incorporation  is  valid, 
and  the  corporate  stock  subscribed  by  the  debtor  is  subject  to 
sale  under  execution/*  And  in  another  (Kellogg  r.  Bank,  58 
Ean.  43,  62  Am.  St.  Bep.  596),  it  was  said:  ^A  fraud  may  be 
perpetrated  by  an  insolvent  merchant  through  the  instrumen- 
tality of  a  corporation  organized  and  controlled  by  himsielf,  to 
which  he  transfers  the  bulk  of  his  property,  as  well  as  by  a 
transfer  to  an  individual;  and  where  it  appears  that  this  has 
been  done  for  the  purpose  of  hindering  and  delaying  creditors, 
and  enabling  the  debtor  to  retain  the  management  and  control 
of  his  property  and  of  depriving  his  creditors  of  an  opportunity 
to  collect  their  dues,  and  when  such  insolvent  retains  substan- 
tially all  the  stock  in  the  corporation,  and  no  innocent  person 
contributes  any  substantial  sum  to  its  assets,  the  court,  in  sus- 
taining attachments  levied  on  the  property  and  directing  the 
sale  thereof  to  satisfy  the  claims  of  creditors,  is  warranted  in 
treating  the  whole  transaction  as  a  sham/* 

Expressions  of  the  court  in  First  Nat.  Bank  v.  Trebein,  59 
Ohio  St.  316  (the  case  most  relied  on),  give  some  support  to  the 
view  entertained  by  counsel  for  appellant,  *®*  but  in  that  case 
it  was  said:  "The  formation  of  the  corporation  in  no  way  facili- 
tated the  transaction  of  his  fthe  debtor^sl  milling  business  and 
that  connected  with  it.     Nothing  was  added  to  his  capital,  nn- 
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less  we  regard  the  few  himdred  dollars  that  may  have  been  paid 
for  the  four  shares  of  stock  taken  by  the  other  members  of 
fais  family  snch  an  addition.  Evidently  an  addition  to  capital 
was  not  thiB  controlling  object  ....  The  only  purpose  the 
creation  of  the  corporation  and  the  conveyance  to  it  snbserTed 
was  to  hinder  creditors  in  levying  upon  the  property  and  selling 
it  on  execution  at  law;  and  it  is  this  hindrance  the  law  will 
not  permit,  and,  when  ascertained  in  a  proper  proceeding,  re- 
hires the  conveyance  to  be  set  aside  and  the  property  admin- 
istered for  the  benefit  of  all  the  creditors  of  the  fraudulent 
grantors.  ....  We  are  clearly  satisfied  that  the  conveyance  by 
Trebein  of  his  property  to  the  corporation  was  made  to  hinder 
and  delay  creditors,  and  should  have  been  so  declared  by  the 
court* 

It  is  believed  that  in  each  of  the  cacres  relied  upon  some  cir- 
comstance  of  fraudxdent  intent,  ea  the  reservatioai  of  a  trust 
in  favor  of  the  debtor,  the  design  to  create  and  administer  the 
corporation  for  the  mere  purpose  of  enabling  the  debtor  to  con* 
duct  his  business  under  the  guise  of  a  corporation  and  escape, 
even  temporarily,  his  creditors,  or  some  improper  disposition 
or  manipulation  of  the  stock  interest  of  the  debtor  to  the  injury 
of  his  creditors,  or  other  like  consideration,  determined  the 
action  of  the  court.    Certainly,  if  such  a  conveyance  be  made 
with  the  consent  and  approval  of  all  the  creditors,  it  would  be 
valid.    If^  as  here,  entered  into  after  notice  to  all  the  creditors 
and  with  the  consent  and  approval  of  the  greater  number  of 
them,  as  being  the  most  desirable  method  of  conserving  the  in- 
terests of  all  without  any  purpose  or  design  of  defrauding  any 
creditor,  and  the  debtor  retains  the  open  ownership  of  a  stock 
interest  based  upon  the  value  of  the  property  conveyed,  and 
^^  equally  open,  as  was  such  property,  to  seizure  and  sale 
on  execution  against  the  debtor  as  was  the  transferred  prop- 
erty, the  transaction  cannot  be  deemed  fraudulent,  either  in 
fact  or  as  a  matter  of  law. 

It  is  urged  the  transaction  is  fraudulent  in  law,  for  the  rea- 
son, if  effectual,  it  prevents  appellant,  as  a  creditor,  from  seiz- 
ing the  property  which  the  debtor  owned  and  conv^red  to  the 
corporation,  and  forces  the  appellant  to  levy  upon  and  sell 
the  stock  interests  of  the  debtor  instead.  The  appellant  had 
no  lien  upon  the  property,  nor  any  right  to  demand  the  debtor 
shonld  refrain  from  making  any  disposition  of  the  same  which 
his  judgment  and  discretion,  fairly  and  justly  exercised,  would 
dictate  as  proper  and  advisable  in  view  of  the  rights  and  in- 
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teresis  of  hiB  creditora  and  the  situation  and  ciTcmnBtanoes  of 
hie  estate,  provided  the  result  of  such  action  on  the  part  of 
the  debtor  should  leaye  the  proceeds  of  the  transaction  still 
snhject  to  the  process  provided  by  law  for  the  collection  of 
judgments.  The  law  has  no  universal  rule  that  a  mere  change 
of  the  property  into  a  stock  interest  in  a  corporation  must  be 
denounced  a  fraud  in  legal  contemplation,  though  it  may  be 
clearly  seen  it  is  not  so  in  fact.  The  operationa  of  a  debtor 
in  dealing  with  his  property  may  so  change  its  character  as  to 
make  it  more  incoufvenrent  to  levy  upon  and  sell  the  same  under 
execution  without  subjecting  the  debtor,  as  matter  of  law  or 
fact,  to  the  charge  he  has  fraudulently  hindered  and  delayed  hid 
creditors  in  the  collection  of  their  debts.  Pledging  the  stock 
to  Ainsworth  to  secure  the  money  advanced  by  the  latter  was 
not  a  fraudulent  act.  The  debtor  had  the  right  to  borrow 
money  wherewith  to  discharge  his  bona  fide  indebtedness  and  to 
secure  the  party  loaning  the  money  by  the  assignment  of  his 
shares  of  stock. 
The  judgment  of  the  appellate  court  is  correct  and  is  affirmftd. 


PLEADING.— AN  ANSWER  IS  TAKEN  AS  TRUE.  !f  no  repli- 
cation is  filed:  Trout  v.  Bmmons,  29  IlL  438,  81  Am.  Dec  Z2^  and 
note. 

FRAUDULENT  CONVEYANCES-PRESUMPTION  OF  IN- 
TENT.—When  an  act  done  will  necessarily  hare  the  effect  of  hin- 
dering and  delaying  creditors,  the  law  presumes  that  it  was  done 
with  fraudulent  purpose  and  intent:  Hartlng  y.  Jockera^  186  HL 
027,  29  Am.  St  Rep.  S41;  Hanson  ▼.  Bean,  51  Minn.  546,  88  Am.  St 
Rep.  516.  The  existence  of  fraud  is  often  a  presumption  of  law,  from 
admitted  or  established  facts,  irrespective  of  motive:  Belford  ▼. 
Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec.  156,  and  note;  Hundley  t. 
Webb,  8  J.  J.  Marsh.  644,  20  Am.  Dec.  189. 

PRAUDIFLENT  CONVEYANCES.— IP  A  DEBTOR  ORGANIZES 
A  CORPORATION  and  transfers  his  property  to  it  for  the  purpose 
of  shielding  himself  from  his  creditors,  the  property  so  tranafened 
being  the  chief  part  of  his  assets,  and  the  corporators  being  mem- 
bers of  his  family,  the  transfer  is  fraudulent,  and  may  be  avoided 
by  his  creditors:  Kellogg  v.  Douglas  County  Bank,  68  Kan.  48,  62 
Am.  St  Rep.  596.  On  voluntary  and  fraudulent  conveyancea.  see 
monographic  notes  to  Hagerman  v.  Buchanan,  14  Am.  St  Rep.  789- 
754:  Crawford  v.  Kirksey,  28  Am.  Rep.  721-T28;  Jenkins  t.  OleiMiilt 
14  Am.  Dec  708-709. 
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Weaver  v.  Weaver, 
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GIFT&-DBLIVERY  OF  INSTBUMENT.^-Wlille  m  ddlT«iy 
may  be  by  words,  acts,  or  both  combined,  it  is  indispensable,  what* 
ever  meaxi0  may  be  adopted,  tliat  the  deed  pass  beyond  tbe  dominion 
and  control  of  the  donon  otlierwlse,  it  cannot  be  said  to  come  witbiB 
tlie  power  and  control  of  the  donee. 

GIPTS^INSUBAKCB  POLICY— DEUVBBY  TO  THIRD 
PERSON.— Tbe  delivery  of  a  copy  of  an  assignment  of  an  insurance 
policy  to  an  agent  of  the  company,  in  compliance  with  a  condition 
in  the  policy,  does  not  constitute  a  delivery  to  tbe  company  for  the 
benefit  of  tbe  assignee. 

GIFTS— INSURANCE  POLICY— DELIVERY.— The  execution 
of  an  aaeignment  of  an  insurance  policy  to  one<s  mother,  and  a 
promise  to  keep  such  assignment  and  policy  for  her,  is  not  such  a 
parting  with  the  control  of  the  policy  and  the  sesignuKnt  as  will 
constitute  a  valid  delivery  or  deprive  the  son  of  the  power  to  make 
a  subsequent  assignment  to  his  wife. 

TRUSTS-IMPERFECT  GIFT  AS— INSURANCE  POLICY.— 
A  trust  in  an  insurance  policy  cannot  be  deduced  from  an  imper- 
fect gift  thereof. 

Bogers  ft  Hahoney  and  Frederick  A.  Willoughby,  for  the  ap- 
pellant. 

Holden  ft  Buzzell  and  William  H.  Holden,  for  the  appellee. 


WILKINy  J.  The  parties  to  this  litigation  were  inter- 
pleaders in  the  circuit  court  of  Cook  county  upon  the  petition 
of  the  Aetna  Life  Insurance  Company,  eaoh  claiming  the  bene- 
fit of  a  policy  of  insurance  upon  the  life  of  Edward  L.  Weaver, 
procured  December  20,  1882.  He  died  May  9,  1896,  leaving 
appellant,  his  widow,  and  appellee,  his  mother,  surviving  him. 
The  policy  provided  that  ''no  assignment  of  this  policy  shall  be 
vaUd  unless  made  in  ^^  writing  and  attached  hereto  and  a 
copy  thereof  furnished  said  company;  and  any  claim  against  this 
company  arising  under  this  policy,  made  by  any  assignee,  shall 
be  subject  to  proof  of  interest.''  On  October  8,  1892,  about 
one  year  after  his  marriage  to  appellant,  insured  went  to  the 
office  of  the  company  in  Chicago  and  there  filled  out  in  dupli- 
cate an  assignment  to  his  mother,  as  f  oHowb: 

*Tor  value  received  I  hereby  transfer,  assign,  and  turn  over 
unto  Mary  W.  Weaver,  mother,  all  my  right,  title,  and  interest 
m  policy  of  life  insurance  ITo.  35,856,  issued  by  the  Aetna  Life 
Insurance  Company  of  Hartford,  Conn.,  and  all  benefit  and  ad- 
vantage to  be  derived  therefrom. 

''Witness  my  hand  and  seal  at  Chicago,  state  of  Illinois,  this 
eighth  day  of  October,  1892. 

"EDWARD  L.  WEAVER.     [Seal]" 
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This  he  aclmowledged  before  a  notary  public  on  that  day, 
and  left  one  copy  with  the  agent  of  the  company,  and  took  the 
other,  with  the  policy,  to  hia  home.  A  short  time  previous 
to  his  death  (May  9, 1896),  he  made  another  assignment  to  ap- 
pellant, one  copy  of  which  was  attached  to  the  policy  and  de- 
livered by  him  to  her;  the  other  she  cailsed  to  be  delivered  to 
the  company  some  days  after  his  death. 

Upon  a  hearing  in  the  circuit  conrt  a  finding  and  decree  wei^ 
rendered  in  favor  of  the  wife,  which,  on  appeal  to  the  appellate 
court  for  the  first  district,  was  reversed  for  error  in  the  eicln- 
sion  of  evidence,  and  the  cause  was  remanded  for  further  pio- 
ceedings.  On  a  second  hearing  the  ohimeellor  again  found  for 
the  wife,  and  entered  a  decree  in  her  favor,  but  that  decree  has 
been  reversed  by  the  appellate  oourt  and  the  cauae  remanded, 
with  directions  to  enter  a  decree  in  favor  of  the  mother.  To 
reverse  that  judgment  the  wife  prosecutes  Ihis  appeal 

Both  assignments  are  admitted  by  all  partiea  to  have  been 
intended  by  the  assignor  aa  mere  gifts.  The  contention  on 
behalf  of  the  mother,  in  the  circuit  and  appellate  courts  anS 
here  is,  that  the  assignment  to  her  was  a  perfected  gift  and  the 
power  oi  the  insured  to  thereafter  '^^  make  an  assignment  of 
it  exhausted;  or,  as  it  is  sometimes  expressed,  after  that  aasign- 
ment  he  was  no  longer  in  loco  poenitentiae.  And  this  posi- 
tion,  though  oyerruled  by  the  circuit  court,  has  been  sustained 
by  the  appellate  court.  The  correctness  of  the  contention  de- 
pends upon  whether  or  not  there  was  such  a  delivery  of  the 
assignment  as  to  put  the  control  of  it  and  the  policy  out  of  the 
power  of  the  assignor  during  the  remainder  of  his  life.  It  is 
conceded,  as  clearly  it  must  be,  that  unless  there  was  snch 
delivery  the  gift  to  the  mother  was  not  so  perfected  inter  vivos 
as  to  give  it  validity  as  against  the  second  assignment,  and,  on 
the  other  hand,  it  is  not  denied  that  if  the  first  assignment  was 
so  far  completed  as  to  become  a  valid  and  binding  gift  upon  the 
part  of  the  donor,  then  the  second  subs^equent  gift  to  the  wife 
is  invalid  for  want  of  power  to  make  it. 

Turning,  then,  to  the  vital  question  in  the  case,  was  there  a 
delivery  of  the  assignment  of  October  8,  1892,  to  the  mother? 
No  controversy  is  made  upon  the  proposition  that  an  actual 
manual  delivery  was  not  necessary,  but  it  is  admitted  by  counsel 
for  appellant  that  a  good  delivery  may  be  made  by  acts  without 
words,  by  words  without  acts,  or  by  both;  that  a  delivery  may 
be  legally  made  to  a  third  person  for  the  benefit  of  a  grautiee, 
or,  as  in  this  case,  the  assignee.    The  usual  mode  of  deli?ei7 
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is  the  mutual  transfer  from  the  grantor  to  the  grantee.  But 
it  ifi  too  well  nnderstood  to  call  for  the  citation  of  autHoritiet 
that  the  declarations  and  conduct  of  the  grantor  in  relation  to 
the  instrument  may  he  such  as  to  hecome  equivalent  to  such 
actual  delivery,  and  in  every  «uch  case  the  crucial  test  is  the 
intent  with  which  the  acts  or  declarations  were  ntade,  and  that 
intent  is  to  be  ascertained  from  the  conduct  of  the  parties, 
particularly  the  grantor,  and  all  the  surrounding  circumstances 
of  the  transaction:  Weber  v.  Christen,  121  HI.  91,  2  Am.  St. 
Sep.  68.  **Delivery  is  by  words,  acts,  or  both  combined,  by 
which  a  grantor  expresses  a  present  intcii..on  to  devest  himself 
of  title  to  *•*  property  described  in  a  proper  deed.  No  par- 
ticular form  of  delivery  is  required.  A  deed  may  be  manually 
given  by  the  grantor  to  the  grantee,  yet  manual  delivery  is  un- 
neciessary.  The  real  test  of  delivery  is  this:  Did  the  grantor, 
by  his  acts  or  words,  or  both,  intend  to  devest  himself  of  title? 
If  so,  the  deed  is  delivered":  9  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  153,  154;  citing  Weber  v.  Christen,  121  HI.  91,  2  Am.  St 
Bep.  68,  and  other  Illinois  decisions  to  like  effect. 

In  Provart  ▼.  Harris,  150  HI.  40,  47,  after  citing  authorities- 
as  to  what  wiU  constitute  a  good  delivery,  we  said:  ''While  it 
may  not  be  essential  in  all  cases  that  the  deed  should  be  deliv- 
ered into  the  actual  possession  of  the  grantee  (Gunnell  v.  Cock- 
erill,  79  HI.  79),  it  is  indispensable,  whatever  means  may  be 
adopted  to  accomplish  its  delivery,  that  the  deed  pass  beyond 
the  dominion  and  control  of  the  grantor,  for  otherwise  it  can- 
not be  correctly  said  to  come  within  the  power  and  control  of 
the  grantee.    Their  interests  are  diametrically  opposed.    Both 
cannot,  consistently  with  its  objects^  have  control  of  the  deed 
at  the  same  time,  and  until  the  grantor  parts  with  all  control 
oTer  it  that  of  the  grantee  does  not  attach:  Cases  supra.    It 
ia  ahsolutely  essential  that  the  acts  done  or  words  spoken,  or 
^th,  shall  clearly  manifest  an  intention  on  his  part  that  the 
deed  shall   presently  become  operative   to  convey  the  estate 
therein  described  to  the  grantee,  and  that  he  has  parted  with 
afl  power  of  control  and  dominion  over  it  (Bryan  v.  Wash,  8 
Oilm.  557),  for,  as  we  have  seen,  if  the  grantor  retains  domin- 
ion and  control  over  it,  the  deed  is  ineffectual  for  any  purpose 
a«  p.  conveyance.    In  Cook  v.  Brown,  34  N.  H.  460,  the  court, 
in  passing  upon  this  point,  there  said:  To  make  the  delivery 
good  and  effectual,  the  power  of  dominion  over  the  deed  must 
^  parted  with.    Until  then  the  instrument  passes  nothing. 
It  is  merely  ambulatory  and  gives  no  title*  •  •  •  •  So  long  as  it 
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is  in  the  hands  of  a  depositary,  subject  to  be  recalled  by  the 
grantor  at  any  time,  the  grantee  has  no  right  to  it  and  can 
acquire  '^  none,  and  if  the  grantor  dies  without  parting  with 
his  control  over  the  deed  it  has  not  been  deliyered  during 
his  life,  and  after  his  decease  no  one  can  have  the  power  to 
deliver  it'  In  Prutsman  t.  Baker,  30  Wis.  644,  11  Am.  Bep. 
592,  it  was  said:  To  constitute  delivery,  good  for  any  purpose, 
the  grantor  must  devisst  himself  of  all  power  and  dominion  over 
the  deed.  . ...  An  essential  characteristic  and  indispensable 
feature  of  every  delivery,  whether  absolute  or  conditional,  % 
that  there  must  be  a  parting  with  the  possession  and  of  the 
power  and  control  over  the  deed  by  the  grantor,  for  the  benefit 
of  the  grantee,  at  the  time  of  delivery/  While  the  doctrine 
announced  in  these  caffes  has  not  been  universally  adopted  (1 
Devlin  on  Deeds,  sec  283),  it  is  supported  by  the  great  current 
of  authority'':  Citing  authorities.  In  Walter  v.  Way,  170  BL 
96,  99,  we  again  said:  '^t  has  also  been  said  that  a  delivery  may 
be  by  acts  or  words,  or  by  both,  or  by  one  without  the  othtf.' 
But  it  is  well  settled  that  several  things  are  necessary  to  consti- 
tute a  valid  or  effective  delivery  of  a  deed.  One  of  the  msen- 
tial  requisites  of  a  sufficient  delivery  is,  that  the  deed  pass  te* 
yond  the  dominion  and  control  of  the  grantor'':  Citing  with 
approval  Provart  v.  Harris,  150  HL  40.  To  the  same  ^ect  is 
Hawes  v.  Hawes,  177  HI.  409. 

Here  there  is  no  claim  that  there  was  an  actual  delivery 
of  the  deed  of  assignment  to  Mary  W.  Weaver,  the  appellee,  but 
it  is  insisted  that  the  leaving  of  one  of  the  duplicate  copies 
with  the  agent  of  the  insurance  company  amounted  to  a  deliv- 
•  ery  to  a  third  person  for  her  benefit  This  position  cannot  bo 
sustained.  We  think  it  clear,  from  all  the  facts  in  the  case, 
that  the  only  purpose  of  the  insured  in  leaving  that  copy  with 
the  company  was  to  comply  with  the  condition  in  the  policy 
requiring,  in  case  of  an  assignment,  a  copy  thereof  to  be  far- 
nished  to  the  company. 

The  case  of  Hurlbut  y.  Hurlbut,  49  Hun,  189,  relied  upon 
by  counsel  for  appellee  as  an  authority  sustaining  their  *** 
contention  on  this  point,  is  distingoishable  from  this  case  in 
that  particular — at  lea^t,  there  is  nothing  in  the  case  as  rei>orted 
to  show  that  there  was  a  condition  in  the  policy  that  the  com* 
pany  should  be  furnished  with  a  copy  of  any  assignment  to 
make  it  valid.  It  was  perfectly  consistent  with  all  the  facts 
in  that  case  to  hold  that  the  delivery  to  the  agency  of  the  com- 
pany was  with  the  intent  to  presently  devest  the  title  of  the 
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&ther  and  transfer  it  to  the  daughter,  whereat  hen  U  k  al* 
together  oonaiatent  with  the  facts  that  the  duplicate  waa  placed 
in  the  hands  of  the  agent  solely  for  the  purpoae  of  taking  one 
step,  made  necessary  by  the  policy,  to  finally  consummate  the 
tnuisfer.    The  declarations  of  the  assured,  proTed  by  appellee 
henpelf,  to  the  effect  that  he  would  retain  the  policy  mid  as- 
ligmnent  for  her,  are  inconsistent  with  the  claim  that  by  the 
deliveiy  of  the  copy  he  intended  that  a  third  party  should  bold 
it  for  her  benefit.    The  fact  that  the  copy  waa  executed,  ac- 
knowledged, and  left  with  the  company  ia,  of  course,  a  cir- 
cumstance tending  to  show,  with  all  the  other  facts  of  the  case, 
that  there  was  a  purpose,  at  the  time,  to  make  a  complete  gift 
to  the  assignee,  but  it  was  not,  of  itself,  a  valid  ddivery.    And 
Willisms  ▼.  Chamberlain,  166  HI.  210,  goes  no  further  than  this. 
But  it  is  insisted  that  the  acts  and  dedaratioDS  of  the  insured 
were  Bquiyalent  to  a  delivery  to  the  assignee  hersell    It  ap- 
pears from  the  testimony  of  Mr.  Snow,  a  brother  in  law  of  the 
deceased,  thai  on  the  day  the  blanks  were  filled  up  and  executed 
at  the  office  of  the  company,  and  after  they  were  completed  and 
a  copy  left  with  the  agent,  deceased  directed  him  to  inform  his 
mother  that  he  'liad  assigned  his  policy  of  life  insurance  in  the 
Aetna  life  Insurance  Company,  of  two  thousand  dollars,  to 
her,  and  he  would  keep  the  policy  and  assignment  for  her." 
This  witness  also  testified  that  that  evening,  at  hia  house,  the 
mother  being  present  (she  then  living  with  him),  he  delivered 
that  message,  to  which  she  replied,  in  substance,  that  it  was 
reiy  *••  kind  in  her  son.    The  wife  of  Snow,  sister  of  deceased, 
also  testified  to  the  delivery  of  the  message  and  the  reply 
of  the  mother.    Subsequently,  all  the  parties  met  in  Calif omia, 
where  the  insured  resided  for  a  time  for  his  health,  and  Snow, 
his  wife,  and  appellee  all  testify  to  conversations  there,  some  of 
which  were  as  late  as  in  the  winter  of  1895,  in  which  the  de- 
eeafied  stated  that  he  had  assigned  the  policy  to  his  mother,  and 
she  testifies  that  he  at  one  time  told  her  that  he  would  keep  it 
for  her.    This  testimony,  considered  most  favorably  to  the  ap- 
pellee, merely  amounts  to  saying  that  he  made  the  assignment, 
retained  possession  of  it,  and  sent  word  to  his  mother  that 
he  had  made  it  and  that  he  would  '%eep  it  for  her.**    There 
18  no  evidence  in  this  record  to  the  effect  that  the  assignment 
was  ;eyer  attached  to  the  policy,  and  the  proof  shows  that  it 
was  never  seen  after  the  assured  took  it  from  the  office  of  the 
company.    At  the  time  of  the  assignment  to  the  wife  the  policy 
waa  found  in  a  tin  box  in  the  trunk  of  the  assured,  and  no  aa- 
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fugnment  was  attached  to  or  found  with  it.  Certainlj,  under 
the  testimony  of  Snow,  his  wife,  and  appellee,  it  cannot  be 
said  th«  assured  ever  parted  with  the  dominion  and  control 
over  the  instrument,  unless  it  must  be  held  that  he  did  so  b^ 
the  declaration  or  promise  that  he  would  keep  it  for  the  as- 
signee. 

It  has  been  held  that  there  could  be  no  valid  delivery  of  a 
deed  so  long  as  it  remained  in  the  possession  and  control  of 
the  maker.    While  the  rule  is  not  uniform,  no  casa  has  been 
found  which  holds,  nor  can  we  conceive  that  it  could  be  held, 
that  a  deed  retained  by  the  grantor  for  the  grantee  would  eyer 
be  equivalent  to  a  delivery,  unless  it  was  clearly  shown  that 
he  retained  it  under  such  circumstances  as  would  estop  him 
from  making  any  other  disposition  of  it  subsequently.    That 
Edward  L.  retained  the  physical  control  of  this  assignment 
cannot  be  questioned.     That  he  had  it  in  his  power  to  destroy 
it  (and  we  think  it  fairly  inferable  that  he  did  do  so)  is  clear. 
The  promise  that  he  would  keep  it  for  his  mother  ^'^  was 
without  consideration,  the  transfer  being  a  mere  gift,  and  no 
one  will  claim  that  she  could,  at  any  time,  by  any  means,  have 
compelled  the  fulfillment  of  that  promise.    Had  he  the  next 
day,  or  at  any  time  subsequent  to  the  execution  of  the  instru- 
ment, seen  proper  to  inform  his  mother  that  he  had  changed  bis 
mind  and  determined  not  to  keep  it  for  her,  will  it  be  seriously 
contended  that  she  could  have  prevented  the  carrying  out  of 
that  deteirmination?    If  so,  upon  what  principle  and  by  what 
means?    It  may  be  said  that,  morally,  it  was  wrong  that  he 
should  deceive  her  by  his  conduct  and  declarations,  but  he  waa 
guilty  of  no  legal  wrong  for  which  the  law  affords  a  remedy. 
The  charitable  view,  however,  and  one  not  inconsistent  with  the 
facts,  to  our  minds,  is,  that  while  he  at  different  times  had  it 
in  his  mind  to  give  the  policy  to  his  mother,  he  never  under- 
stood that  he  had  absolutely  done  so,  and  that,  putting  his  own 
construction  on  his  acts  and  declarations,  he  never  intended. 
to  foreclose  himself  of  the  right  to  leave  it  to  his  estate  or 
give  it  to  his  wife  if  circumstances,  in  his  judgment  subse- 
quently justified  it.    In  the  very  case  of  Otis  v.  Beckwith,  49 
111.  121,  so  much  relied  upon  by  counsel  for  appellee,  the  as- 
signment was  made,  the  company  and  assignee  (a  trustee)  no- 
tified thereof,  and  the  latter  returned  to  the  assignor  his  writ- 
ten acceptance  thereof.    The  assignor  retained  the  assignment 
until  his  death,  never  in  any  way  indicating  a  purpose  to  le- 
voke  it^  and  it  was  held,  after  his  death,  that  it  was  a  valid  ss* 
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agnmen^  enforceable  in  equity^  but  Chief  Justice  Breeee^  ill 
Tendering  the  opinion,  eaid:  ''We  place  the  mo&t-etrese  upon 
the  first  point  d^ussed,  and  that  is  the  intention  ol  the  donor. 
•  •  •  •  At  no  time  did  he  manifest  any  desire  to  retract^  and 
though  he  occupied  locus  poenitentiae^  he  did  not  repent  of 
his  act,  but  left  the  world  with  the  conception  that  those  so 
dear  to  him  had  been  provided  for/'  If,  in  that  case,  the  as- 
signor was;,  during  his  lifetime,  in  loco  poenitentiae,  bow  caa 
it  be  said  here  that  Edward  '^'^  L.  Weaver  was  powerless,  from 
the  moment  he  sent  the  message  to  his  mother,  to  repent  of  his 
act  and  do  as  it  is  conceded  he  did,  with  all  the  formalities  and 
requirements  of  law  and  the  conditions  in  his  policy,  by  giving 
iX,  as  the  last  act  of  his  life,  to  his  wife? 

What  we  have  here  said  sufficiently  disposes  of  the  point 
that  a  trust  relation  existed  between  the  assured  and  his  mother 
as  to  the  assignment.  We  have  shown  that  there  was  no  valid 
dehveiy,  and  therefore  the  gift  was  imperfect.  It  was  held  in 
Badgley  t.  Yoirain,  68  UL  25,  30,  18  Am.  Bep.  541:  *^  the 
trust  IS  perfectly  created,  so  that  the  donor  or  settler  has 
nothing  more  to  do  and  the  person  seeking  to  enforce  it  has 
ineed  of  no  further  conveyance,  .  •  •  .  it  will  be  carried  into 
effect,  although  it  was  without  consideration  and  the  }>osses- 
aicm  of  the  property  was  not  changed;  but  if,  on  the  other  hand, 
the  transaction  is  incomplete  and  its  final  completion  is  asked 
in  equity,  the  court  will  not  interpose  to  perfect  the  settler's 
liability  without  first  inquiring  into  the  origin  of  the  claim  and 
the  nature  of  the  consideration^':  Citing  authorities.  There 
WIS  much  stronger  reason  for  holding  that  an  enforceable  trust 
existed  between  Williams  and  his  sisters  in  the  case  of  Williams 
V.  Chamberlain,  165  111.  210,  but  we  held  that  '^rom  a  mere 
imperfect  gift  a  trust  cannot  be  deduced'':  See  McOartney  v. 
Bidgway,  160  SL  129,  and  cases  there  cited.  As  was  said  in 
that  case  on  page  153:  ''A  court  of  equity  will  not  aid  a  mere 
volunteer  to  carry  into  effect  an  imperfect  gift  or  an  executory 
trusi'' 

Our  conclusion  is>  that  the  decree  of  the  circuit  court  was 
right,  and,  it  will  accordingly  be  affirmed  and  the  judgment  of 
the  appellate  court  reversed. 

GIFTS^-DELIVBRY  OF  INSTBUMSNT.^-DeUvery  of  a  deed  la 
always  essential  to  its  operation  and  validity:  Weber  v.  Ohrlsten, 
121  m.  91«  2  Am.  Bt.  Bep.  68,  and  note.  A  gift  Inter  vivos  must  be 
c-omplete.  The  owner  must  devest  himself  of  aU  dominion  over  the 
thing  given,  and  the  title  to  it  must  pass  absolutely  and  Irrevocably 
10  the  donee:  Bath  Sav.  Inst.  v.  Hathom,  88  Me.  122,  61  Am.  St. 
Hep.  882. 


180    Metropolitan  N.  Be.  v.  Merchants'  N.  Bk.      [lUluoIs, 

GIFTS-DBLIYEBY  TO  THIRD  PBESON.-Dellvery  of  a  gift 
nay  be  made  to  some  third  person  for  the  benefit  of  the.dosed, 
but  the  disposition  In  his  favor  must  be  such  aa  will  place  the  jvs 
disponendi  beyond  the  power  of  the  donor  to  recall:  Love  v.  Fran- 
cis, 63  Mich.  181,  6  Am.  8t  Rep.  290. 

A  GIFT  OR  VOLUNTARY  TRUST  WILL  NOT  BB  BNFORGBD 
by  a  conrt  unless  completed:  Welsh  v.  Henahaw,  170  Ifass.  400l 
M  Am.  St.  Rep.  800. 


Metropolitan  National  Bank  v.  Mbrohants' 

National  Bane, 
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BANKS— RECOVERING  MONEY  PAID  ON  DRAFF 
FRAUDULENTLY  ALTEKED.—Money  which  has  been  paid  by  a 
bank  upon  a  draft  or  check  fraudulently  raised  or  altered  may  be 
recovered  frmn  the  party  to  whom  it  was  paid,  on  the  ground  that 
the  payment  was  without  consideration  and  made  by  mistake. 

BANKS— CERTIFIED  CHECK-MONEY  PAID  ON  FRAUD- 
ULENTLY ALTERED.--Certiflcation  by  a  bank  of  a  check  which 
has  been  fraudulently  altered  does  not  preclude  it  from  showing  the 
fact  of  such  alteration,  nor  prevent  a  recovery  from  the  party 
who  received  the  check  on  the  faith  of  the  certification  alone. 

BANKS— CERTIFICATION  OF  CHECK— BVIDBNCB  OF 
LOCAL  USAGE.— Evidence  is  inadmissible  ,to  prove  that  a  con- 
tract of  certification  had,  by  local  usage  or*  the  understanding  of 
bankers  and  merchants,  a  larger  scope  and  meaning  than  It  had  by 
settled  legal  construction. 

BANKS— RECEIVING  CHECK  FOR  DEPOSIT.— When  a 
bank  receives  from  a  customer  a  check  on  another  bank  indorsed 
"for  deposit,'*  the  bank  is  more  tlian  a  mere  agent  to  collect,  and 
has  authority  to  use  the  check  in  such  manner  as  may  make  it 
most  available  to  its  protection,  and  it  may  have  the  check  certified 
by  the  bank  on  which  it  is  drawn. 

BANKS— LIABILITY  FOR  RECEIVING  MONEY  ON 
FRAUDULENTLY  ALTERED  CHECK.— When  one  has  received 
money  as  agent  of  another  who  had  no  right  thereto  and  has  not 
paid  it  over,  an  action  may  be  sustained  against  the  agent  to  re- 
cover the  money.  Hence  a  bank  which  receives  for  deposit  a  check 
fraudulently  altered,  and  which  receives  payment  from  the  drawee 
bank,  the  amount  being  credited  to  the  indorser  without  paying 
it  over,  is  liable  to  the  drawee  bank  for  the  overpayment  after  de- 
mand is  made  therefor. 

BANKS-OVERPAYMENT  OF  DRAFT— RECOVERY— TEN- 
DER—After  a  formal  demand  for  repayment  has  been  made  by  a 
drawee  bank  which  has  paid  a  fraudulently  altered  draft,  and  the 
payee  has  refi^scd  to  pay,  no  tender  of  the  draft  is  necessary  before 
bringing  suit  to  recover  the  amount  of  the  overpayment 

BANKS  — OVERPAYMENT  OF  DRAFT  —  RECOVBRY.- 
Wheie  one  bank  pays  to  another  the  amount  of  a  fraudulently  al- 
tered draft,  the  former  may  recover  the  overpayment  from  the  latter, 
notwithstanding  the  latter  may  have  given  credit  on  its  books  to 
the  drawer  of  the  full  amount  of  the  draft. 
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APPEAD-FAIIiURB  TO  POINT  OUT  ERROR  IX  BRIST^ 
Bmr  in  giving  or  refnsing  instmctions  will  not  be  considered  oa 
appeal  when  appellant's  counsel  fail  to  point  out  in  tbeir  brief  la 
what  respect  there  was  error. 

Assumpsit  to  recover  the  difference  between  the  amount  of 
a  draft  as  originally  drawn  and  the  amount  paid  after  it  had 
been  fraudulently  altered.  The  face  of  the  draft  had  been 
raised  from  $35  to  $3^500. 

Moran^  Kraus  &  Mayer^  for  the  appellanL 

Otis  &  GrayeSy  for  the  appellee. 

""  PHILLIPS,  J.    Where  a  check  or  draft  drmwn  upon  • 

bp.nk  has  been  fraudulently  raised  or  altered  after  it  was  drawn, 
the  rule  ia  well  settled  that  money  which  has  been  paid  by  a 
bank  upon  such  a  fraudulently  raised  or  altered  chedc  may  be 
recoTcred  back  from  the  party  to  whom  it  waa  paid,  in  aa 
action  for  money  had  and  received,  on  the  ground  that  the 
payment  was  without  consideration  and  made  by  mistake.    The 
&ct  that  the  bank  on  which  it  was  drawn  has  certified  the  check 
after  the  change  has  been  made  is  not  oonclusiTe  againat  such 
bank,  nor  does  it  preclude  it  from  showing  the  fact  of  such  al- 
teration, nor  prevent  a  recovery  frdm  the  party  who  nceived 
the  check  on  the  faith  and  credit  of  the  certification  alone. 
In  2  Daniel  on  Negotiable  Instruments,  section  1661,  it  ia 
said:  ''Where  money  is  paid  by  the  bank  upon  a  raised  or  al« 
tered  check  by  mistake,  the  geneial  rule  is,  that  it  may  be  re- 
covered back  from  the  party  to  whom  it  was  paid,  aa  having 
been  paid  without  consideration;  but  if  either  party  has  been 
goilty  of  negligence  or  carelessness  by  which  the  other  haa 
been  injured,  the  negligent  party  must  bear  the  loss.    Thia 
doctrine  is  clear  and  is  sustained  by  authority.    The  bank  ia 
not  bound  to  know  anything  more  than  the  drawer's  signature, 
md,  in  the  absence  of  any  circumstances  which  inflicts  injury 
upon  another  party,  there  is  no  reason  why  the  bank  should  not 
be  reind>ur8ed.    Its  certification  of  the  check  does  not  pre- 
elude  it  from  showing  '^  an  alteration,  nor  does  its  teller'a 
declaration,  after  he  haa  examined  it^  that  it  is  right  in  eveiy 
particular.** 

In  2  Morse  on  Banking,  third  edition,  section  482,  it  is 
Kiid:  'The  better  doctrine  seems  to  be  that  certification  of  a 
cbeck  by  a  bank  is  a  voucher  on  the  part  of  thie  bank  only  for 
the  facts  that  the  signature  is  genuine  and  that  there  are  f unda 
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enough  to  pay  the  amount  for  which  the  check  purports  to  be 
drawn;  that  the  bank  does  not  warrant  the  gesmineness  of  the 
body  of  the  check  or  of  any  indorsement  upon  it;  and  that 
if  there  has  been  any  fraudulent  alteration  or  forged  indorse- 
ment prior  to  such  certification,  the  certification,  like  the  pay- 
ment, ia  made  under  a  mistake  of  facts,  and,  as  the  paym^t 
could  be  recovered  back,  so  the  certification  is  not  binding* 
Many  authorities  are  cited  as  sustaining  this  proposition. 

In  Marine  Nat.  Bank  y.  National  City  Bank,  59  N,  T.  67, 
17  Am.  Bep.  305,  it  was  held:  '^iVhen  a  check  is  presented  for 
certification  to  a  bank  on  which  it  is  drawn,  the  purpose  is  to 
ascertain  with  certainty  what  the  bank  alone  can  know,  and 
that  is,  whether  the  drawers  of  the  check  have  funds  sufficient 
to  meet  it,  and,  further,  to  obtain  the  engagement  of  the  bank 
that  those  funds  shall  not  be  withdrawn  from  the  bank  by  the 
drawers  of  the  check.  To  this  extent  the  knowledge  of  the 
bank  enables  it  safely  to  go  in  the  way  of  assertion,  and  its 
own  power  over  its  own  funds  will  be  sufficient  to  protect  it  as 
to  its  obligation." 

In  Security  Bank  v.  National  Bank,  67  N.  Y.  468,  23  Am. 
Bep.  129,  where  an  action  was  brought  by  a  bank  to  recover 
the  amount  paid  upon  a  raicred  check  which  had  been  certified 
by  it,  evidence  that  by  the  common  understanding  of  banks 
and  merchants  the  word  ''certified,''  at  the  time  of  certification, 
when  used  in  the  certification  of  checks,  is  construed  to  import 
an  obligation  on  the  part  of  the  certifying  bank  to  pay  tiie 
amount  stated  in  the  check  notwithstanding  the  body  of  it  was 
forged,  was  held  to  be  inadmissible.  In  such  an  action,  the 
plaintiff  was  not  estopped  from  alleging  the  forgery  '^^  by  tiia 
fact  that  its  teller,  at  the  time  that  the  check  was  presented 
for  certification,  upon  doubts  being  expressed  in  regard  to  it 
by  the  person  presenting  it,  stated  that  it  was  right  in  every 
particular;  that  it  was  no  part  of  the  teller's  duty  to  give  as- 
surance as  to  the  genuineness  of  the  check  except  in  respect  to 
the  signature  of  the  drawer,  beyond  which  the  bank  was  not 
responsible  for  his  representations. 

In  First  Nat.  Bank  v.  Northwestern  Nat.  Bank,  152  HI.  296, 
43  Am.  St.  Eep.  247,  it  was  held:  **The  evidence  shows  that  ap- 
pellee accepted  two  of  the  checks,  ^payable  through  Qiicago 
clearing-house,'  prior  to  the  time  that  they  were  transferred 
to  Chapin  &  Gore.  This  makes  no  difference.  An  acceptor  is 
bound  to  look  only  at  the  face  of  the  bill  or  check,  and  an  ao- 
ceptance  never  proves  an  indorsement;  and  even  if  the  sup- 
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posed  indoisements  of  the  payees  of  said  two  checks  were  on 
them  at  the  times  whien  they  were  respectiyely  accepted,  yet 
such  acceptances  did  not  admit  the  handwriting  of  the  in- 
dorsers:  Smith  t.  Chester,  1  Term  Bep.  654;  Bobinson  t.  Yar- 
row, 7  Taont.  455;  2  Eng.  Com.  L.  446.  In  this  case,  the  ac- 
ceptance or  certification  of  the  two  checks  simply  warranted  the 
genuineness  of  the  signatures  of  the  drawer,  and  that  it  had 
funds  sufficient  to  meet  them,  and  engaged  that  those  fuuds 
should  not  be  withdrawn  from  the  bank  -by  the  drawer,  and  that 
the  bank  wotdd  pay,  through  the  agency  of  the  Chicago  dear- 
ing-house,  the  amount,  if  any,  actually  due  on  the  check  to  the 
person  legally  entitled  to  receive  it.  The  acceptance  or  certi- 
fication did  not  warrant  the  genuineness  of  the  bodies  of  the 
checks,  either  as  to  the  payees  or  the  amoimts,  or  warrant  the 
genuineness  of  the  indorsements  on  the  checks.'' 

At  the  time  the  draft  in  question  was  presented  to  the  Mer- 
chants' National  Bank  through  the  Chicago  clearing-house  it 
had  not  only  the  indorsements  of  the  drawer,  but  also  stamped 
ibereon,  '^American  Trust  and  Savings  Bank.    Paid  Feb.  14, 
1894.    Paid    through    Chicago   clearing-house  '^^  to    Metro- 
politan National  Bank."    With  these  indoreements  thereon  the 
draft  in  question  was  brought  to  the  Metropolitan  National' 
Bank,  and  the  legal  effect  of  the  indorsements  was  that  the 
draft  became  the  property  of  the  latter  bank  and  it  owed  the 
amount  to  the  American  Trust  and  Savings  Bank.    The  in- 
dorsements were  in  no  way  restrictive,  and  contained  no  notice 
that  appellant  was  acting  as  agent.     As  held  in  the  case  of 
Security  Bank  v.  National  Bank,  67  N.  Y.  458,  23  Am.  Bep. 
129:  'fThe  offer  to  prove  that  the  contract  of  certification,  by 
local  usage  or  by  the  understanding  of  bankers  and  merchants, 
had  a  larger  scope  and  meaning  than  it  had  by  settled  legal 
eonstruction,  was  inadmissible:  Bargett  v.  Oriental  Mutual  Ins. 
Co,  3  Bosw.  385;  Higgins  v.  Moore,  34  N.  Y.  417;  Lawrence  v. 
Maxwen,  53  N.  Y.  19;  Wheeler  v.  Newbould,  16  N.  Y.  392." 

Whilst  a  restricted  character  of  indorsement  cannot  be  shown 
to  be  different  from  that  under  which  the  indorsement  would 
be  held  to  be  by  its  legal  construction,  the  language  of  the 
stamped  indorsement  indicates  that  the  draft  was  not  deposited 
lor  collection  merely,  but  for  the  purpose  of  being  deposited 
to  the  credit  of  the  American  Trust  and  Savings  Bank.  The 
manner  of  doing  business  and  the  large  sums  kept  on  deposit 
with  the  Metropolitan  National  Bank  by  the  American  Trust 
s&d  Savings  Bank  are  indicative  of  such  being  the  purpose  and 
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mtention — that  it  wm  indorsed  for  the  pnrpOBe  of  oollectioa 
and  deposit,  and  not  for  the  purpose  of  collection  ntferely.   Ifc 
waa  held  in  the  case  of  National  Commercial  Bank  t.  Miller, 
77  Ala.  168,  64  Am.  Bep.  50:  ''When  a  bank  recdyes  from  a 
cnstomer  a  check  on  another  hank  for  the  special  pnrpo^B  of 
collection,  the  title  does  not  pass  by  the  special  indorsement  for 
that  purpose,  nor  does  the  receiying  bank  hold  the  smoimt 
untU  the  check  is  collected.    But  where  the  cnstomer  has  a 
deposit  account  with  the  bankers  on  which  he  is  accustomed  to 
deposit  checks  payable  to  himself,  which  are  Altered  on  his 
pass-book,  and  to  '^^  draw  against  such  deposits,  an  indorse- 
ment of  the  words  'for  deposit'  on  a  check  so  deposited  is,  in 
the  absence  of  a  different  understanding,  presumptive  of  more 
than  mere  agency  or  authority  to  collect.    It  is  a  request  and 
direction  to  deposit  the  sum  to  the  credit  of  the  customer,  and 
gives  to  the  bankers  authority  not  only  to  collect  but  to  use  the 
check  in  such  manner  as,  in  their  judgment  and  discretion,  hav- 
ing reference  to  the  conditions  and  necessities  of  their  busi- 
ness, may  make  it  most  available  to  their  protection,  and  they 
may  have  it  certified  by  the  bank  on  which  it  is  drawn.**    The 
indorcrement  in  that  case  was  as  follows:   ''For  deposit. — ^A 
Proskauer  &  Co.,  Agents/'    The  court,  in  defining  the  legal 
meaning  of  the  indorsement,  say:  "The  special  purpose  for 
which  an  indorsement  for  deposit  is  made,  under  such  circum- 
stances, may  be  readily  inferred.    It  was  a  request  and  direc- 
tion to  the  garnishees  to  deposit  the  same  to  the  credit  of  the 
defendants,  and  conferred  on  them  not  only  authority  to  col- 
lect, but  also  authority  to  put  the  check  in  such  form  and  use 
it  in  such  manner  as,  in  their  judgment  and  discretion,  having 
reference  to  the  conditions  and  necessities  of  their  business, 
would  make  it  most  available  to  their  protection.    The  effect 
of  the  indorsement  for  the  consummation  of  this  purpose  is 
to  vest  the  garnishees  with  the  title  and  control  of  the  check 
If,  in  such  case,  the  check  is  not  paid,  a  banker  depends  for 
safety  and  indemnity  on  the  drawBr  and  the  security  of  the  in- 
dorsement.** 

In  Brahm  v.  Adkina,  77  HI.  263,  it  was  held:  "The  paper 
introduced  in  evidence  showed  merely  the  fact  that  defend- 
ants ^I'^eTe  bankers,  a  deposit  with  them  by  plaintiff,  and  the 
amount  thereof.  It  was  prima  facie  a  general  deposit.  A  de- 
posit is  general  unless  the  depositor  makes  it  special  or  deposits 
it  expressly  in  some  particular  capacity:  Keene  v.  Collier,  1 
Met.  (Ky.)  415;  Matter  of  Franklin  Bank,  1  Paige,  249, 19  Am. 
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Dec.  413.  TbiB,  theziy  upon  plaintifPs  own  showing;  was  the 
ordinal;  case  of  a  deposit  of  money  ^^^  with  bankers,  and  there 
was  an  implied  nndertaking  on  their  part  to  restore,  not  the 
same  funds,  but  an  equivalent  sum,  whenever  it  shotdd  be  de- 
manded: Stoiy  on  Bailments,  sec.  88;  Marine  Bank  t.  Bush- 
more,  !^  SL  463;  Boyden  y.  Bank  of  Cape  Fear,  65  N.  C.  13.'* 
The  OTidence  in  this  case  showed  that  the  American  Tmst 
and  Savings  Bank  had  a  deposit  account  with  tihe  Metropolitan 
Xational  Bank  that  was  a  running  accoxmt,  and  the  amount  of 
deposits  between  the  fourteenth  and  twentieth  days  of  Feb- 
ruary is  given.  The  evidence  shows  that  there  was  deposited 
in  the  Metropolitan  National  Bank  to  the  credit  of  the  American 
Trust  and  Savings  Bank  the  following:  On  the  night  of  the 
14th  of  February,  $338,831.43;  on  the  night  of  the  15th  of 
Febmaiy,  $333,668.76;  on  the  night  of  the  16th  of  February, 
$245,440.25;  on  the  night  of  the  17th  of  February,  $198,108.88; 
on  the  night  of  the  19th  of  February,  $288,018.77;  on  the  night 
of  the  20th  of  February,  $389,484.18;  and  there  is  no  ^evidence 
to  show  that  the  money  collected  on  this  draft  was  paid  over  to 
the  American  Trust  and  Savings  Bank,  further  than  that  it 
was  carried  into  the  account  between  the  two  banks. 

The  principle  with  reference  to  an  agent  is,  as  long  as  he 
stands  in  hia  original  situation,  wbeie  he  has  received  money 
by  mistake  and  has  done  no  act  on  the  assumption  that  the 
payment  was  good,  and  th^e  has  been  no  change  of  circum- 
stances bj  reason  of  his  having  paid  over  the  money  to  his 
principal  or  nothing  done  equivalent  to  it,  he  remaiue  liable 
individually.     The  mere  forwarding  of  the  account  to  his  prin- 
cipal and  placing  the  money  to  his  credit  are  not  such  circum- 
stances as  will  relieve  him:  Mechem  on  Agency,  sec.  562.    It 
was  held  in  Smith  v.  Binder,  75  HI.  492:  ''When  a  contract  has 
been  rescinded,  or  a  person  has  received  money  as  agent  of 
another  who  had  no  right  thereto  and  has  not  paid  it  over,  an 
action  may  be  sustained  against  the  agent  to  recover  the  money; 
and  the  mere  passing  of  such  money  ^^^  in  account  with  his 
principal,  or  making  a  rest  without  any  new  credit  given  to 
him,  fresh  bills  accepted,  or  further  sums  advanced  to  the 
principal  in  consequence  of  it,  is  not  equivalent  to  a  payment 
of  the  money  to  the  principal'' 

The  indorsement  by  Harper,  with  the  American  Trust  and 
Savings  Bank,  was  expressly  an  indorsement  for  a  deposit  to  the 
credit  of  the  indorser  when  the  same  should  be  collected.  It 
Tttds:  ^or  deposit  in  the  American  Trust  and  Savings  Bank.— » 
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Credit  of  Frank  H.  Harper/'    Neither  that  indorsement  nor  the 
stencil  stamp  of  the  American  Trust  and  Savings  Bank  can  be 
construed  to  be  other  than  an  unconditional  deposit.    What- 
ever the  relation  was  between  the  Metropolitan  National  Bank 
and  the  American  Trust  and  Savings  Bank,  there  is  no  evidence 
that  the  relations  between  the  two  banks  were  disclosed  to  the 
Merchants'  National  Bank  or  that  it  had  knowledge  of  any 
fact  of  the  agency.    It  is  said  in  2  Morse  on  Bankings  section 
577:  '^ut  where  the  customer  has  a  deposit  account  with  the 
bankers,  on  which  he  is  accustomed  to  deposit  checks  payable 
to  himself,  which  are  entered  on  his  pass-book,  and  to  draw 
against  such  deposit,  an  indorsement  of  the  words  'for  deposif 
on  the  checks  so  deposited  is,  in  the  absence  of  a  different  un- 
derstanding, presumption  of  more  than  mere  agency  or  author- 
ity to  collect.    It  is  a  request  and  direction  to  deposit  the  sum 
to  the  credit  of  the  customer,  and  gives  to  the  bankers  au- 
thority not  only  to  collect  but  to  use  the  check  in  such  man- 
ner as,  in  their  judgment  and  discretion,  having  reference  to 
the  condition  and  necessities  of  their  business,  may  make  it 
more  available  in  their  possession,  and  they  may  have  it  cer- 
tified by  the  bank  on  which  it  is  drawn.''     Neither  the  in* 
dorsement  and  transfer  of  the  draft  by  Harper  to  the  American 
Trust  and  Savings  Bank  nor  by  that  bank  to  the  appellant  con- 
stituted a  restricted  indorsement,  disclosing  the  relation  of 
agency  on  the  part  of  the  appellant,  and  for  collection  only. 

^"^^  As  to  the  question  with  ref erenoe  to  the  giving  and  re- 
fusing of  instructions,  we  adopt  the  reasoning  and  concur  in 
the  conclusions  reached  by  the  appellate  court,  as  follows: 

^he  first  instruction  given  for  appellee  is  claimied  to  be 
erroneous  in  that  it  fails  to  contain  two  facts  essential  to  re- 
covery by  appellee,  namely:  1.  The  necessity  of  offering  to  re- 
turn the  draft  and  of  providing  that  appeUee  had  a  claim  at 
the  time  of  the  commencement  of  this  suit;  and  2.  That  in  ih» 
collection  of  the  draft  appellant  acted  as  agent  of  the  Ameri- 
can Trust  and  Savings  Bank,  and  paid  over  the  money  before 
receiving  any  notice  that  the  draft  had  been  altered  or  any 
demand  for  the  repayment  of  the  money.  The  instruction  is, 
namely: 

*'  *1.  The  jury  are  instructed  that  if  they  find,  from  the  evi- 
dence, that  the  Flour  City  National  Bank  of  Minneapolis,  on 
or  about  th'e  seventh  day  of  February,  1894,  issued  its  draft 
upon  the  plaintiff  for  the  sum  of  $35,  payable  to  the  order  of 
Frank  H.  Harper,  and  delivered  it  to  him  for  that  sum,  but 
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Afterward  the  said  draft  was  fraudulently  altered  and  raiaed 
bj  said  Frank  H.  Harper,  or  some  person  unknown,  so  that  it 
purported  to  be  drawn  for  the  sum  of  $3,500  instead  of  for  the 
sum  ol  $35  only,  without  the  knowledge  or  consent  of  the  said 
Flour  City  National  Bank,  the  drawer  thereof,  and  that  after- 
ward the  said  draft,  so  fraudulently  raised  and  altered  as  afore- 
said, was  presentdd  to  the  plaintiff  for  certification  and  ac- 
ceptance, and  that  thereupon  the  said  plaintiff,  by  its  duly  au- 
thorized agent  in  that  behalf,  without  knowledge  that  said  draft 
had  been  changed  or  altered^  indorsed  upon  said  draft  the  fol- 
lowing words:  '^Accepted,  payable  through  Chicago  clearing- 
house^ February  13,  1894,  when  properly  indorsed. — Merchants^ 
National  Bank,  by  Philip  P.  Lee,  teller,'  and  that  the  said 
draft  was  by  the  said  Frank  H.  Harper  deposited  for  credit  in 
the  American  Trust  and  Savings  Bank  of  Chicago,  and  that 
the  same  was  by  said  American  Trust  and  SaringB  Bank  in- 
dorsed ^^^  and  delivered  to  the  defendant,  and  that  afterward 
said  plaintiff  paid  to  the  defendant,  in  the  usual  course  of  busi- 
ness, the  full  sum  of  said  $3,500,  being  the  amount  of  said  draft 
after  the  same  had  been  bo  fraudulently  changed  and  raised  as 
aforesaid,  instead  of  the  sum  of  $35,  being  the  sum  for  which 
said  draft  was  actually  drawn,  without  knowledge  of  the  fact 
that  it  had  been  so  raised  and  changed,  and  that  subsequently, 
and  within  a  reasonable  time  after  the  discovery  of  the  fact  by 
the  plaintiff  that  said  draft  had  been  fraudulently  changed  and 
altered,  as  aforesaid,  from  $35  to  $3,500  (if  the  jury  find, 
from  the  evidence,  that  it  had  been  so  fraudulently  changed 
and  altered),  demand  was  made  by  the  plaintiff  on  said  de- 
fendant for  repayment  of  said  amount  so  received  and  collected 
OB  said  draft  in  excess  of  $35,  the  sum  for  which  it  was  origin- 
ally drawn,  and  that  payment  thereof  by  said  defendant  was  re- 
fosed,  then  the  jury  are  instructed  that  the  plaintiff  had  a 
right  to  recover  of  the  defendant  in  this  action  the  sum  of 
$3,465.    The  jury  are  further  instructed  that  in  case  they  find, 
from  the  evidence,  the  plaintiff  is  so  entitled  to  recover  from 
8aid  defendant  the  sum  of  $3,465,  and  if  they  further  find, 
from  the  evidence,  that  there  has  been  unreasonable  and  vexa- 
tions delay  in  the  payment  of  the  same  by  the  said  defendant 
to  the  said  plaintiff,  they  may  allow  interest  thereon  at  the 
rate  of  five  per  cent  per  annum/ 

^'When  appellant  was  requested  to  redeem  the  draft  by  ap- 
pellee, the  draft  was  turned  over  to  appellant  and  by  it  retained 
until  it  had  made  investigation,  whereupon,  having  refused  to 


188      Metbopoutan  N.  Bk.  v.  Merchai^tb'  N.  Bk.      [IllinoiB, 

redeem  the  drafts  appellant  returned  it  to  appellee,  and  cm* 
not  be  heard  now,  in  the  face  of  these  facts,  to  daim  thai  ap- 
pellee should  again  offer  to  return  the  draft;  and,  moreover,  no 
tender  of  the  draft  was  necessaiy  after  a  formal  demand  vas 
made  for  its  payment  and  a  refusal  to  pay  by  appdlant:  Brew- 
ster T.  Burnett,  125  Mass.  68,  28  Am.  Bep.  203. 

«**  **Whether  appellee  charged  or  credited  the  Flour  C5^ 
National  Bank  with  the  amount  of  the  draft  was  immaiteriaL 
The  facts,  as  shown  by  the  record  outnde  the  bookkeeping  of 
appellee,  fix  the  rights  of  appellee  and  the  Flour  City  Bank. 
When  appellee  accrepted  the  draft  under  the  circumatanceB 
•hown,  it  became  lia.ble  to  pay  it,  and  when  the  draft  was  paid 
and  the  forgery  afterward  discovered,  appellee  could  rightfully 
charge  the  Flour  City  Bank  only  the  amount  for  which  the 
draft  was  originally  drawn,  and  it  could  make  no  difference, 
as  between  the  Flour  City  National  Bank  and  appellee,  whether 
appellee  credited  on  its  books  the  proper  amount  before  or  after 
this  suit  was  commenced:  Brewster  t.  Burnett^  125  Mass.  68, 
28  Am.  Sep.  203. 

''What  has  been  said  in  regard  to  the  agency  of  the  appel- 
lant, and  notice  to  appellee  of  such  agency,  disposes  of  the  re- 
maining contention  as  to  this  instruction.  Under  the  OTidenee, 
so  far  as  concerns  the  alleged  agency,  the  court  might  well  have 
instructed  a  Terdict  for  appellee  instead  of  submitting  the  mat- 
ter to  the  jury.  We  see  no  error  in  the  instruction.  The  same 
coiitention  is  made  by  appellant  as  to  instructions  2  and  8  given 
for  appellee.  It  is  unnecessary  to  set  them  out.  We  think 
there  was  no  error  in  giving  them. 

^The  court  also  infused  twenty-four  other  instructionB  aded 
by  appellant,  and  gave  for  appeUee  instructions  Nbe.  4,  6,  and 
7,  of  which  complaint  is  made,  but  in  what  respect  there  was 
error  in  refusing  or  giving  any  of  these  numerous  instructions 
counsel  have  not  attempted,  by  theii  brief,  to  point  out,  and  we 
do  not  feel  called  upon  to  consider  them  further  than  to  say 
we  have  examined  the  instructions  given  for  appellee  and  ap- 
pellant, and  being  of  the  opinion  that  the  jury  was  folly  in- 
fltmcted  on  the  questions  at  issue  and  that  the  record  preognti 
no  reversible  error,  the  judgment  wiU  be  affirmed.* 

The  judgment  of  the  appellate  court  will  be  affirmed. 


BANKS— FOBQED  OHBGKS.— A  banker  upon  whom  a  forged 
cbeck  has  been  drawn,  cannot  recover  the  amount  from  a  bona  Ada 
holder  to  whom  he  has  paid  It:  Germania  Bank  v.  Boutell,  00  Mbm. 
189,  51  Am.  8t  Bep.  519»  and  note.— But  see  Ftrst  Nat.  Bank  ?* 
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First  Nat  Bank,  4  Ind.  App.  355,  51  Am.  St.  Rep.  221;  FInt  Nat 
Bank  t.  First  Nat  Bank,  58  Ohio  St  207.  65  Am.  St  Bep.  748,  and 
note;  German  Sav.  Bank  y.  Citizens  Nat  Bank,  101  Iowa,  630,  68 
Am.  St  Bep.  399;  monographic  note  to  Laborde  T«  Consolidated 
Assn.,  39  Am.  Dec  619-526. 

BANKS-CBRTIFYING  ALTERED  CHECKS.— A  clisck  was 
fiandnl^itly  altered  as  to  the  date  and  name  of  the  payee^  and  tba 
amount  was  raised.  The  plaintiff  bank  on  which  It  was  drawn  oer* 
tilled  it,  and  afterward  paid  it  to  the  defendant  bank.  In  an  ac- 
tion to  recoyer  as  for  money  paid  by  mistake.  It  was  hsld  that  ths 
I^aintlff  was  entitled  to  recover;  Marine  Bank  y.  National  City 
Bank,  69  N.  Y.  67,  17  Am.  Rep.  305.  See,  also.  First  Nat  Bank  y: 
Northwesttfn  Nat  Bank,  152  UL  296,  43  Am.  St.  Rep.  247;  Security 
Bank  y.  National  Bank,  67  N.  Y.  458,  23  Am.  Rep.  129. 

BANKS— CBRTIFICATION  OF  CHECKS— LOCAL  USAGE.— 
^  certlfylnir  a  check  a  bank  undertakes  that  the  plaintiff  has  sufll- 
dent  funds  In  the  bank  to  meet  It  and  that  these  funds  shall  not  be 
withdrawn,  and  extrinsic  evidence  is  not  admissible  to  prove  the  on* 
derstandlng  of  merchants  and  bankers  as  to  the  effect  of  a  certlfl- 
eation:  Security  Bank  y.  National  Bank,  67  N.  Y.  468»  28  Am. 
Bep.  129. 

BANKB^-OHECKS  FOR  DEPOSIT.- A  bank  rec^vlnf  from  a 
customer  a  check  on  another  bank  Indorsed  "for  deposltv**  and  pro* 
coring  it  to  be  certified  by  the  drawee,  becomes  at  once  liable  to 
the  d^iosltor  as  for  money  had  and  received:  National  Commercial 
Bank  v.  Miller,  77  Ala.  168,  54  Am.  Rep.  60.  See^  also»  Wasson  T. 
Lamb,  120  Ind.  514,  16  Am.  St  Bep.  842,  and  note. 

BONDS,  COUNTERFEIT— RECOVERY  OF  PURCHASE  MON- 
KY— RETURN  OF  BONDS.— A  purchaser  and  holder  of  United 
States  bonds,  redeemed  by  the  United  States  after  his  purchase, 
may  recoYer  the  purchase  money  without  returning  the  bonds: 
Brewster  y.  Burnett,  126  Mass.  68,  28  Am.  R^  208. 
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APPEAL  —  WHAT  MAY  BE  CONSIDERED  ON  —  WITH- 
DRAWAL OF  ANSWEB.— Where  testimony  is  taken  on  behalf  of  a 
complainant  upon  an  issue  of  fact  raised  by  a  bill,  answer,  and  rep- 
Ucatlon,  the  supreme  court  may  consider  such  testimony  In  passing 
upon  the  Issues  Involved,  though  the  answer  has  been  withdrawn 
Ukd  a  decree  pro  confeeso  has  been  entered  against  the  defendants. 

APPELLATE  PRACTICE  —  DISMISSING  BILL  FOB 
WANT  OF  EQUITY.— Where  a  blU  is  sufficient  on  Its  face  to  sus- 
tain the  contention  of  the  complainant,  and  to  entitle  him  to  the 
relief  prayed  for,  a  decree  dismissing  the  bill  for  want  of  equity 
tliould  not  be  entered  In  favor  of  a  defendant,  who,  by  his  defaultr 
bas  confessed  the  bill. 

BANKS  AND  BANKING— POWERS.— A  banking  oorporatloo 
^  no  power  to  purchase  the  plants  and  properties  of  nmnufactur* 
b«  corporations,  and  option  contracts,  providing  for  the  sale  of  such 
properties  to  a  bank,  are  void. 

CORPORATIONS  —  POWERS  —  METOTNO  OUTSIDE  THB 
BTAtb.— A  carp<Mratlon  has  no  power  to  perform  distinctly  cor- 
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porate  acts,  snch  as  holding  a  Btockholdera'  meeting,  outside  of  the 
state  of  its  creation. 

CORPORATIONS  —  COMBINING  TO  FORM  MONOPOLY- 
PUBLIC  POLICY.— Any  combination  of  competing  corporations,  the 
necessary  consequence  of  which  is  the  controlling  of  prices,  or  lim- 
iting of  production,  or  suppressing  of  competition,  in  such  a  way  ss 
to  create  a  monopoly,  is  contrary  to  public  policy  and  void. 

THB  PUBLIC  POLICY  OF  A  STATB  is  to  be  found  in  its 
statutes,  and  when  they  have  not  directly  spoken,  then  in  the  de- 
cisions of  the  courts,  and  in  the  constant  practice  of  goyemment 
•fflcials. 

PUBLIC  POLICY— TRUSTS  AND  MONOPOLIES.— The  pub- 
lic policy  of  Illinois  has  always  been  against  trusts  and  combina- 
tions, organized  for  the  purpose  of  suppressing  competition  and  cre- 
ating monopoly. 

CONTRACTS  —  MONOPOLY  —  COMMON  LAW.—  An  agree- 
ment, tending  to  prevent  competition  and  create  a  monopoly,  is  Toid 
by  the  principles  of  the  common  law,  because  it  is  against  public 
policy. 

CONTRACTS  —  ILLEGAL  COMBINATION  —  NECESSITY 
FOR  WRITING.— An  agreement  for  an  illegal  combination  may  be 
a  verbal  agreement  or  understanding,  or  a  scheme  not  embodied  In 
writing,  but  evidenced  by  the  action  of  the  parties. 

CORPORATIONS— MONOPOLY— REDUCTION  OF  PRICES. 
A  corporation,  organized  for  the  purpose  of  controlling  the  manu- 
facture and  sale  of  a  commodity  Is  unlawful  and  against  public 
policy,  since  Its  object  and  direct  tendency  are  to  prevent  fair  com* 
petitk>n  and  to  control  prices,  although  the  price  of  such  commodity 
is  in  fact  reduced. 

CORPORATIONS-SUIT  BY  STOOKHOLDER.-Where  tilt 
officers  of  a  corporation  wrongfully  deal  with  its  property  to  the  in- 
Jury  of  the  stockholders,  they  may  maintain  a  bill  against  the 
corporation  and  its  officers  for  relief  against  such  misappropriatlcHL 

CORPORATIONS  —  INJUNCTION  BY  STOCKHOLDER- 
MONOPOLY  CONTRACT.— Where  a  corporation  enters  into  a  con- 
tract which  is  illegal  because  it  provides  for  a  monopoly,  a  stock- 
holder may  enjoin  the  performance  of  such  contract,  since  if  carried 
out  it  may  lead  to  a  forfeiture  of  the  charter  of  the  corporation  and 
Its  dissolution,  which  would  result  in  wiping  out  the  stock  of  the 
stockholder. 

CORPORATIONS-SALE  OF  PROPERTY  AND  FRAN- 
CHISES-INJUNCTION BY  STOCKHOLDER.— A  stockholder  in  a 
corporation  may  enjoin  it  from  an  attempt  to  abandim  its  business 
and  sell  its  assets  without  a  legal  termlnstlon  or  dissolution  of  the 
corporation,  even  though  such  stockholder  is  to  receive  his  propor- 
tionate share  of  the  proceeds  of  the  sale  of  the  property,  since  he  has 
a  right  to  hold  his  Investment  in  the  form  of  stock,  and  a  change  of 
such  investment  against  his  consent  is  a  change  which  affects  his 
pecuniary  or  financial  interests. 

CORPORATIONS  —FOREIGN— POWERS.— Foreign  ec^pora- 
tions  do  not  come  into  a  state  as  a  matter  of  legal  right,  but  on^  by 
comity,  and  such  corporations  ame  subject  to  the  same  restrictions 
and  duties  as  domestic  corporations,  and  have  no  other  or  greater 
powers. 

CONTRACTS  RELATING  TO  LAND.-The  valldtty  of  aR 
transactions  relating  to  land  dq^ends  upon  the  laws  of  the  state 
where  the  land  la  situated. 
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CONTRACTS  IN  TOTAL  BESTBAINT  OF  TBADB  are 
Told;  bat  contracts  in  restraint  of  trade  are  valid,  and  will  be  en- 
forced, where  the  restraint  is  reaaonable,  partial,  and  founded  upon 
a  sood  consideration. 

PLB ADING  —  DBMUBRINO  AND  ANSWBRING.-/rhe  de- 
fendant may  not  answer  and  demur  also  to  the  same  part  cl  a  bffl. 
If  he  demur  to  a  part  and  answer  to  the  same  part,  the  demurrer  in 
such  case  is  overruled  by  the  answer. 

VENDOR  AND  PURGHAS£S]Et  —  SALB  PBNDING  LITIGA- 
TION.— ^A  purchaser  from  the  defendant  while  a  suit  is  i>ending  ac- 
quires his  interest  subject  to  such  decree  as  may  be  rendered  on 
the  hearing. 

WITNESSES  —  REFUSAL  TO  AN8WBR  IMMATERIAL 
QUESTION— EFFECT  OF.— A  witness  may  not  refuse  to  answer 
merely  because  a  question  calls  for  immaterial  testimony,  where  no 
self-incrimination  or  privileged  communication  is  involved;  and  the 
fact  of  such  refusal  is  to  be  considered  against  him,  the  same  as 
any  other  refusal  to  produce  evidence  which  is  within  the  power  of 
a  witness. 

William  J.  Ammen,  for  the  plaintifFs  in  error. 

Horan^  Kraus  ft  Mayer,  for  the  defendants  in  error  Josepk 
Fiimenich  and  George  Firmenich. 

Wilson,  Moore  ft  Mcllvaine,  for  the  defendant  in  error  th# 
Glucose  Sugar  Ttefining  Company. 


MAGBTIDEB,J.  The  hdll  in  this  case  is  ffled  by  a  stock- 
holder in  the  American  Glncose  Company,  a  corporatiocL  or- 
ganized under  the  laws  of  New  Jersey,  but  doing  business  and 
owning  property  at  Peoria,  in  Illinois.  The  stockholder  who 
files  the  bill  is  a  citizen  of  IHinois.  The  American  Glucose 
Company  owned  a  plant,  consisting  of  real  estate,  together  with 
the  buildings  and  machinery  located  thereon,  and  also  per- 
aanal  property,  in  the  city  of  Peoria  in  Illinois.  The  land,  upon 
which  the  pknt  is  situated,  is  specifically  described  in  the  bill. 
The  primary  object  of  the  bill,  and  the  chief  relief  sought  by 
it,  are  to  prevent  the  officers  and  directors  of  the  American 
Olueose  Company  from  selling  and  disposing  of  its  plant  in 
Peoria,  and  from  closing  out  the  business,  in  which  it  is  there 
engaged,  of  manufacturing  glucose  and  grape  sugar. 

The  bill  charges  that  the  officers  and  directors  of  the  eor- 
poraticm  have  been  squandering  its  assets  by  diverting  the 
profits  made  in  its  business  to  their  own  use;  and  that,  in  fui^ 
ther  oonsummation  of  their  fraudulent  disposition  of  the  prop* 
erty  of  the  company,  they  are  about  to  make  a  sale  of  the  manu* 
iacturing  plant  in  Peoria  to  a  new  corporation  organized  under 
the  laws  of  New  Jersey,  and  to  give  up  and  abandon  the  busi* 
ness  of  the  company  as  theretofore  conducted  in 
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The  bill  further  charges  that  not  only  is  the  American  61a- 
coee  Company  albout  to  make  a  sale  of  its  plant  ^^^^  to  the  new 
corporation,  bnt  that  fiye  other  corporations,  engaged  in  the 
same  business  of  manufacturing  glucose  and  grape  sugar,  are 
about  to  make  sales  of  their  respective  plants  to  the  same  newly 
organized  corporation;  that  all  of  said  sales  constitute  <Hie  tnms- 
action,  and  that  the  sale  of  the  American  Qluoose  Company  is 
merely  a  part  of  that  transaction. 

It  is  charged  in  the  bill  that  the  arrangemient  by  wfaidi  the 
proposed  new  corporation  is  to  take  conveyances  of  all  these 
plants  constitutes  a  giant  pool,  trust,  or  combine,  formed  for 
the  purpose  of  regulating,  fixing,  and  controlling  the  prices  of 
gluoose  and  grape  sugar,  and  of  suppressing  competition  in  the 
manufac1;ure  thereof,  and  of  creating  a  monopoly  therein. 

1.  Shortly  after  the  filing  of  the  bill  on  August  8,  1897,  the 
American  Glucose  Company  and  William  Hamlin,  president 
thereof,  and  Cicero  J.  Hamlin  and  Hany  TTattiIiti^  directors  and 
officers  thereof,  and  all  other  directors  and  officers  and  stock* 
holders  thereof  (except  appellants),  filed  their  answeis  to  the 
bill.  These  answers  were  subsequently  withdrawn,  but  not  un- 
til June  22,  1898,  while  the  cause  was  on  hearing  before  the 
circuit  court.  Beplications  were  filed  to  these  answers,  and  an 
issue  of  fact  was  thus  made  up  upon  the  allegations  of  the  bill, 
which  set  up  the  formation  of  an  illegal  trust  or  combine. 
Upon  the  issue  of  fact  as  to  the  purchases  of  the  plants  of 
other  corporations  than  the  American  Olucose  Company  with 
a  view  of  forming  an  illegal  trust  and  crushing  out  competition 
and  creating  a  monopoly  in  the  manufacture  of  glucose  and 
grape  sugar,  testimony  was  taken  on  behalf  of  the  complainants 
in  the  bill.  We  are  unable  to  see  why  the  consideration  of  the 
facts  as  developed  by  this  testimony  is  not  necessarily  involved 
in  the  decision  of  this  case  by  this  court,  notwithstanding  the 
insistence  by  one  of  the  counsel  for  defendants  in  error  in  his 
brief,  that  ''no  discussion  of  any  evidence,  or  pretended  evi- 
dence, in  relation  thereto  is  proper  in  this  court.** 

'^^^  It  is  true  that,  upon  the  hearing  of  the  cause,  the  Ameri- 
can Glucose  Company  and  its  officers  and  directors  and  ma- 
jority stockholders  withdrew  their  answers,  and  permitted  a 
default  and  deciee  pro  confesso  to  be  entered  against  them. 
This  action  on  their  part  was  a  confession  of  the  truth  of  all  the 
all'^ations  of  the  bill,  which  they  had  answered  and  put  at 
issue.  But  the  proof,  taken  in  support  of  those  allegations^ 
was  not  thereby  necessarily  withdrawn  from  the  consideration 
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of  the  court  in  pasBing  ispon  the  issues  rayolved  in  the  ease. 
Section  18  of  the  chancery  act  provides  tbat»  ''where  a  hill  is 
taken  for  confessed,  the  court,  before  a  final  decree  is  made, 
if  deemed  requisite,  may  require  the  complainant  to  produce 
documents  and  witnesses  to  proTe  the  allegations  of  his  bill, 
or  may  examine  him  on  oath  or  affirmation,  touching  the  facts 
therein  allied.    Such  decree  shall  be  made  in  eitha  case  as 
the  court  shall  consider  equitable  and  proper^':  1  Starr  and 
Curtis'  Annotated  Statutes,  c  22,  p.  401.    Here,  the  court  did 
not  require  the  complainants  below  to  introduoe  proof  to  sus- 
tain  the  allegations  of  their  bill,  but  the  complainants  had  the 
rights  e?en  before  issue  joined,  io  take  depositions  to  sub- 
stantiate the  ayerments  of  their  bill:  Doyle  t.  Wiley,  15  IlL 
576.    Certainlj,  they  had  a  right  to  do  so,  after  issue  was 
joined.    It  being  a  matter  of  discretion  with  the  court,  eren 
after  default,  to  require  proofs  of  the  ayerments  of  the  bill, 
it  may  be  that,  if  the  complainants,  on  being  required  by  the 
court  to  do  so,  should  fail  to  comply,  their  bill  might  be  prop- 
erly dismissed  for  want  of  such  proofs.    But  the  general  rule 
is  that,  where  a  bill  is  sufficient  on  its  face  to  sustain  the  con* 
tention  of  the  complainants  therein,  and  to  entitle  them  to  the 
reUef  prayed  for,  a  decree  dismissing  the  bill  for  want  of  equity 
should  not  be  entered  in  fayor  of  def eodants^  who,  by  their  de- 
&ultB,  haye  confessed  the  bill:  Hoffman  y.  Schoyer,  148  HI. 
598.    In  the  present  case,  the  court  below  dismissed  the  bill 
as  to  the  defaulted  defendants,  as  well  as  to  the  other  defend- 
ants.   This  action  ^^^  of  the  court  was,  in  our  opinion,  er- 
roneous, not  only  because  the  bill  was  sufficient  to  justify  the 
relief  prayed  for,  but  because  its  material  allegations  were  sus- 
tained 1^  the  proofs.    This  proof  was  clearly  applicable  to  the 
actions  taken  in  the  premises  by  the  American  Glucose  Com- 
pany and  its  officers  and  directors  and  majority  stockholders, 
▼ho  answered  the  bill.    Whether  such  proof  is  binding  upon 
the  Oluooee  Sugar  Befining  Company,  holding  from  and  under 
the  American  Olucose  Company,  wiU  be  considered  hereafter. 

As,  therefore,  the  proof  is  before  us  in  the  record,  and  the 
case  is  one  of  great  importance,  we  deem  it  our  duty,  before 
discussing  the  questions  of  law  arising  out  of  the  demurrer  or 
demurrers  to  the  whole  bill  or  to  parts  thereof,  to  examine  the 
testimony  upon  the  issue  of  fact  made  by  the  answers  filed. 

In  the  spring  of  1897,  six  corporations  were  engaged  in  the 
numufacture  of  glucose,  two  of  them  in  the  state  of  Iowa,  and 
four  of  them  in  the  state  of  HUnois.    They  were  the  Chicago 
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Sugar  Befining  Company,  operating  in  the  city  of  Chicago;  the 
American  Olucose  Company,  operating  in  the  city  of  Peoria; 
the  Peor^  Grape  SngsLr  Company,  also  operating  in  the  city 
of  Peoria;  the  Bockford  Sugar  Befining  Company,  operatiiig 
in  Bockford,  Blinoia;  the  American  Presenrers'  Company,  other- 
wise spoken  of  as  thie  Davenport  Sugar  Befining  Company, 
operating  at  Davenport,  Iowa;  and  the  Firmenich  Mannfactnr- 
ing  Company,  operating  at  Marshalltown,  Iowa.  There  was  an- 
other manufactory  of  glncoee  at  St.  Charles,  Illinois,  known  ae 
the  St  Charles  Glucose  Company,  operated  by  one  Charles  Popie, 
of  St.  Charles  and  Chicago.  Pope  refused  to  enter  the  com- 
bination hereinafter  mentioned  at  the  outset,  and  is  qK>ken 
of  by  some  of  the  witnesses  as  an  'Siwkward''  competitor.  The 
Pope  manufactory,  however,  was  of  small  capacity  compared 
with  the  others.  All  of  these  corporations,  thus  engaged  in 
the  manu&cture  of  glucose  and  grape  sugar,  were  competitora 
^'"^  with  each  other  in  that  business.  The  proof  shows  that 
glucose  cannot  be  successfully  manufsctured  except  in  what  is 
known  as  the  com  belt  of  the  United  States,  including  the 
states  of  Illinois,  Iowa,  Kansas,  Missouri,  and  parts  of  Nebraska, 
South  Dakota,  Kentucky,  and  Indiana.  The  com  belt  con- 
stitutes an  ellipse  of  about  950  miles  in  length  from  east  to  west 
and  about  700  miles  in  width,  with  Peoria  as  the  geographical 
center,  and  all  within  a  thousand  miles  of  Chicago.  The  prod- 
ucts of  glucose  are  extensively  used;  and  it  is  an  important 
conatituent  in  the  matter  of  making  table  syrups,  jellies,  and 
jams,  and  is  also  used  in  the  manufacture  of  beers  and  wines 
and  cordials.  The  manufactories,  as  above  named,  consumed 
a  little  more  than  100,000  bushels  of  com  daily  in  the  manu- 
facture of  their  products.  The  American  Glucose  Company 
consumed  daily  about  26,000  bushels  of  com;  the  Chicago  Sugar 
Befining  Company  consumed  in  said  manufacture  about  26,000 
bushels  of  com  daily;  the  Peoria  Grape  Sugar  Company,  which 
was,  however,  slightly  crippled  by  a  fire  consuming  pa^  of  its 
plant,  consumed  tHeiein  about  15,000  bushels  of  com  daily; 
the  Bockford  Sugar  Befining  Company  consumed  about  16,000 
bushels  of  com  daily;  the  Davenport  Sugar  Befining  Company, 
or  the  American  Preservers'  Company,  consumed  about  9,000 
bushels  of  com  daily;  and  the  Firmenich  Manufacturing  Com- 
pany consumed  about  9,000  bushels  of  com  daily.  The  cs^ 
padty  of  the  Pope  Manufacturing  Company  was  about  6,000 
or  7,000  bushels  of  com  daily. 
Some  time  in  May,  1897,  as  nearly  as  we  can  gather  txom  the 
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record,  a  scheme  was  formed  lor  the  purpose  of  imiting  ill 
these  oorporatioiis  in  one  ownership.    The   phmts,  including 
both  reel  and  personal  properly,  so  far  as  they  were  engaged 
in  the  mannfactiire  of  glucose  and  grape  sugar^  were  to  he 
transfierred  by  these  corporations  respectively  to  a  new  corpora- 
tion to  be  organized  under  the  laws  of  New  Jersey.    Such  cor* 
poration  was  not  organized  '^^^  completely  until  August  2, 1897. 
Its  charter,  or  certificate  of  organization,  bears  date  August  2, 
1897,  though  it  would  appear  that  it  did  not  go  into  practical 
operation  until  August  3, 1897,  or  shortly  thereafter.    The  par- 
ties who  were  engaged  in  forming,  promoting,  carrying  out,  and 
coDsunmating  the  scheme  for  the  consolidation  of  the  prop* 
erty  interests  of  all  of  said  corporations,  were  principally  the 
officers^  directors,  attornqna,  and  majority  stocldiolders  in  the 
old  corporations  respectiyely.    Nearly  all  of  them,  if  not  all  of 
them,  were  citizens  of  niinois.    The  principal  persons  engaged 
in  forming  and  consummating  this  consolidation,  were  Norman 
B.  Beam  and  John  W.  Doane,  who  wei^  largely  interested  in 
the  Bodcford  company  aboye  mentioned;  William  Hamlin,  the 
presidoit  of  the  American  Olucose  Company;  Conrad  H.  Mat- 
thieson  of  the  Chicago  Sugar  Befining  Company;  two  Chicago 
lawyers,  named  John  P.  Wilson  and  Levy  Mayer,  Wilson  being 
sko  a  stockholder  in  the  Chicago  Sugar  Befining  Company; 
William  H.  Henkel,  secretary  of  the  Illinois  Trust  and  Savings 
Bank  of  Chicago;  and  one  J.  B.  Oreenhut.    Norman  B.  Beam 
was  a  director  in  the  Illinois  Trust  and  Savings  Bank  of  ChicAfco. 
Between  the  early  part  of  May,  1897,  and  August  11  or  12, 
1897,  all  the  plants  above  mentioned  except   that  of   Pope, 
belonging  to  the  six  corporations  hereinbefore  described,  wiere 
transferred  to  the  Glucose  Sugar  Befining  Company  of  New 
Jersey;  and  said  plants  since  August  12,  1897,  have  been  in 
the  possession  of  and  operated  by  the  Glucose  Sugar  Befining 
Company  of  New  Jersey.    After  August  7,  1897,  they  ceased 
to  be  operated  by  the  respective  corporations  theretofore  own- 
ing them.    As  we  understand  the  evidence,  these  six  corpora- 
tioDfl  were,  with  the  exception  of  the  Pope  manufactory  at  St. 
Charles,  Illinois,  the  only  manufactori)Bs  engaged  in  the  manu- 
facture and  sale  of  glucose  and  grape  sugar  within  the  limits 
of  the  com  belt  already  described.    The  negotiations  and  trans- 
actions, leading  to  the  result  thus  accomplished,  w^ere  "*^  con- 
ducted secretly  and  with  great  caution.    Tbe  organization  of 
the  new  corporation,  which  was  to  be  vested  with  the  title  to 
the  plants^  was  deferred  until  the  last  moment,  and  was  not 
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odnsnnizaated  until  the  day  before,  or  the  day  on  which,  the 
present  bill  wae  filed. 

The  general  method  adopted  for  the  oopsolidation  of  these 
properties  was  sabstantially  as  follows:  Option  oontraets  were 
drawn  up,  one  for  each  of  the  corporations  already  mentioned. 
By  the  terms  of  these  option  contxacts,  which  wen  made  be- 
tween each  of  said  corporations  on  the  one  part,  and  the  Illinoie 
Trust  and  Savings  Bank  of  Chicago  on  the  other,  the  corpoi»- 
tion  agreed  to  sell  all  its  real  and  personal  property  and  plant 
and  leaseholds,  machinery,  easements^  buildings,  fixtures^  and 
utensils,  located  at  the  place  at  which  it  was  engaged  in  the 
manufacture  of  glucose,  together  with  its  goodwill,  trade  rights^ 
trademarks^  and  the  right  to  use  its  patents,  to  the  bank  u]x>n 
the  request  of  the  bank,  or  its  transferee,  provided  such  request 
should  be  made  before  August  15,  1897.    Th^  option  contract 
between  the  Firmenich  Manufacturing  Company  of  Iowa  and 
the  Illinois  Trust  and  Sayings  Bank  of  Chicago  was  dated  May 
S4,  1897;  the  contract  between  the  Bockford  Sugar  TteflTiing 
Company,  limited,  of  Illinois  and  the  bank  was  dated  May  25, 
1897;  the  contract  between  the  Chicago  Sugar  Befining  Com- 
pany of  Illinois  and  the  bank,  and  that  between  the  Peoria 
Grape  Sugar  Company,  and  the  bank,  were  dated  Jxm^e  7, 1897; 
there  are  two  contracts  between  the  American  Ptesenrers'  Com- 
pany of  West  Virginia  and  the  bank,  one  dated  June  8,  1S97, 
and  the  other  dated  July  19, 1897,  the  latter  recited  to  be  a  sub- 
stitute for  the  former;  the  second  contract  between  the  Ameri- 
can Olucose  Company  of  New  Jersey  and  the  bank  wae  dated 
June  9,  1897.    Some  of  these  contracts  state  that  a  part  of  the 
purchase  money  for  the  plant  and  property  to  be  sold  is  to  be  paid 
in  the  stock  of  a  corporation  with  a  capital  six>ck  of  $40,000,000 
of  which  $14,000,000  »•*  is  to  be  preferred  stock,  and  $26,000,- 
000  common  stock,  which  said  corporation  is  about  to  be  or- 
ganized and  to  acquire  said  property,  and  also  the  properties 
specified  in  the  contracts  made  between  the  five  other  corpora- 
tions and  the  bank.    Some  of  these  contracts  provide  that  the 
bank  may  pay  for  the  property  at  its  option  in  the  stodc  of  the 
new  corporation  to  be  formed,  instead  of  cash.    The  contracts 
also  contain  a  provision,  by  the  terms  of  which  the  yendor 
corporation  and  its  officers  agree  not  to  buy  or  sell  or  manu- 
facture glucose,  or  its  kindred  products  or  by-products,  for  a 
certain  term  of  years  within  a  thousand  miles  of  Chicago,  the 
said  term  of  years  being  three  years  in  some  instances,  and 
twenty-five  years  in  at  least  one  instance.    The  defendant  in 
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enor,  the  Glnoose  Sugar  Befining  Oompaiiy  of  New  Jenej,  a 
oorporation  which  was  to  he  organized  according  to  the  temu 
of  these  option  contracts,  and  which  was  finally  organized  as 
ahoTe  stated^  is  a  corporation^  whose  eertificaite  of  organization 
proirides  that  it  shall  have  power  to  conduct  business  through- 
out the  United  States  and  all  foreign  countries  with  the  ob- 
ject of  mannfaeturing  and  selling  glucose,  an.d  buying  and  sell- 
ing com  and  all  its  products  and  by-producta  and  similar  ar- 
ticles of  merchandise,  and  to  transport  the  same,  and  to  do  all 
lawful  business  incidental  thereto;  and  said  certificate  further 
proYidee  that  the  total  amount  of  the  stock  shall  be  $40,000,000 
of  $100  per  share,  $14,000,000  to  be  preferred  stock,  and  $26,- 
000,000  common  stock,  etc. 

The  first  option  contract,  made  between  the  defendant  in 
error,  the  American  Glucose  Company,  and 'the  Illinois  Trust 
and  Sayings  Bank,  was  dated  May  19,  1897.  Thereby,  the 
imerican  Glncose  Company  agreed  to  sell  to  the  bank  its  plant, 
ete.^  for  $1,750,000,  one-third  in  cash,  and  the  balance  to  be 
paid  by  notes  secured  by  mortgage  on  the  property;  it  further 
provides,  that  ^it  is  the  purpose  of  the  bank,  or  of  those  for 
▼horn  it  acts,  to  organize  a  corporation  under  the  laws  of  one  of 
the  states  of  the  *^^  Union  for  the  purpose  of  operating  this 
planf  The  contract  of  May  19th  further  provides  that  an 
exhibit  of  the  new  corporation  and  its  means  shall  be  made  to 
the  president  of  the  American  Glucose  Company,  and  then  pro- 
ceeds as  follows:  *Ti  he  [said  president]  be  satisfied  with  the 
nature  and  extent  of  the  property  so  owned,  or  if  it  be  the  prop- 
erty, which  has  been  yerbally  stated  to  him  will  be  acquired  by 
8udi  corporation,  then  $600,000  in  amount  at  par  of  the  pre- 
ferred stock  of  such  corporation,  out  of  a  total  issue  not  ex- 
ceeding $14,000,000,  and  $850,000  in  amount  at  par  in  the 
common  stock  of  such  corporation,  out  of  a  total  issue  not 
exceeding  $26,000,000,  shall  be  lodged  with  snch  president,  and 
this  stock  shall  be  held  as  an  additional  collateral  security  for 
the  payment  of  such  notes  and  each  thereof,''  etc.  This  agree- 
ment of  May  19th  also  provides  that  the  bank  is  to  purchase 
an  the  supplies  and  material  on  hand  belonging  to  the  Ameri* 
can  Glucose  Company,  and  is  to  assume  all  the  bona  fide  con- 
tracts made  by  the  company  in  due  course  of  business.  It  also 
provides  that  the  company  and  its  officers  and  directors,  in- 
cluding the  Hamlins,  shall  bind  themselves  to  the  corporation 
iMt  to  buy  or  sell  gluoose  within  a  thousand  miles  of  Chicago. 
An  unsigned  copy  of  this  contract  is  in  the  record.    The  oon* 
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tract  of  May  19,  1897,  was  not  signed  fay  the  bank,  and  it  is 
claimed  by  William  Hamlin,  the  president  of  the  American 
Glucose  Company,  that  it  was  not  signed  by  that  company.  We 
think,  however,  that  it  was  signed  by  the  American  Glucose 
Company,  as  it  was  originally  drawn.  A  new  option  contract 
for  the  sale  of  its  property  to  the  bank,  bearing  date  June  9, 
1897,  was  executed  by  the  American  Glucose  Company  by  Will- 
iam H.  Hamlin,  its  president,  as  a  substitute,  as  is  alleged,  for 
the  contract  of  May  19,  1897;  and  it  makes  the  following  re- 
cital in  the  eleventh  paragraph,  to  wit:  ''This  agreement  is 
in  lieu  of  and  in  substitution  for  a  certain  other  option,  bear- 
ing date  the  nineteenth  day  of  May  last,  which  was  executed  by 
the  glucose  company,  ^^  running  to  the  bank,  and  which  was 
delivered  to  J.  B.  Greenhut,*'  etc. 

The  option  agreement  of  ^une  9, 1897,  fixes  the  price  of  the 
realty  of  the  American  Glucose  Company  at  $1,750,000,  and 
its  section  6  provides  that  the  American  Glucose  Company  and 
the  Hamlins  are  not  to  make  or  buy  or  sell  glucose  for  five 
years  within  a  thousand  miles  of  Chicago. 

The  agreement  of  June  9,  1897,  is  claimed  by  plaintiffs  in 
error  to  be  a  contract  of  sale  to  the  bank  of  the  property  of  the 
American  Glucose  Company  for  cash,  and  it  is  contended  that 
all  the  provisions  for  the  taking  of  stock  in  the  new  corporation 
to  be  organized,  either  as  purchase  money,  or  as  collateral  to 
notes  given  as  purchase  money  were  eliminated.  The  evidence 
certainly  shows  that  many  of  the  officers  and  stockholders  in 
the  corporations  which  sold  their  plants  to  the  new  corporation 
held  stock  in  the  latter  after  the  transfer  of  the  plants  to  it. 
William  Hamlin  and  Harry  H!amlin  both  held  stock  in  the 
Glucose  Sugar  Refining  Company  at  a  date  subsequent  to  the 
delivery  of  the  deed,  which  conveyed  to  that  company  the  plant 
of  the  American  Glucose  Company.  It  is  a  fair  conclusioR 
from  the  testimony  that  the  purchases  of  many  of  the  six 
plants  were  paid  for,  either  in  whole  or  in  part,  by  the  stock  of 
the  new  company.  An  instance  of  testimony  of  this  kind  is 
furnished  by  the  letter  of  June  21,  1897,  written  by  Levy 
Mayer  to  William  Hamlin,  and  Hamlin's  reply  thereto,  dated 
June  22,  1897;  that  letter  and  reply  are  as  follows: 

'Tirst,  you  will  underwrite  $500,000,  taking  $600,000  pre- 
ferred stock  and  about  one  hundred  and  forty- three  per  cent 
additional  common,  and  will  make  a  contract  with  a  responsible 
party  by  which,  in  effect,  you  are  to  have  the  right  to  'put*  the 
amount  so  underwritten  within  a  year  and  the  other  parties  to 
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htfe  ilie  right  to  ^calF  that  amomit  within  the  same  time>  tb 
pnrchaae  piice  to  be  this  amount  to  pay  for  the  nnderwriting 
and  nx  per  cent  additional.  ^^^^  This  arrangement  to  he  em- 
bodied in  a  oontracty  which  shall  be  legally  enforceable.  Seiv 
ond,  yon  will  underwrite  an  additional  $500^000  upon  a  batti 
aay  of  fifty  per  cent>  you  to  get  thie  $500,000  preferred  stock 
and  about  one  hundred  and  forty-three  per  cent  additional  com- 
mon stock,  and  to  make  a  contract  by  which  the  second  party 
is  to  haye  the  right,  within  one  year,  to  purchaae  of  you  thia 
$500,000  so  underwritten,  and  to  receire  from  you  the  $500,000 
preferred  stock  and  one  bundled  and  forty-three  per  cent  com- 
mon stock  and  to  pay  the  price  you  paid  therefor — ^that  is  to 
say,  fifty  per  cent,  or  $250,000,  and  six  per  cent  interest  there- 
on; you  to  haye  no  right  to  'put/  but  tiie  other  party  to  haye 
the  right  to  'calL'  All  this  to  be  embodied  in  a  qontraet 
legally  enforceable.'^  The  letter  then  adds,  yiz.:  '^Should  what 
I  state  here  be  in  any  way  different  from  your  understanding 
of  the  f actsy  I  shall  be  glad  if  you  will  send  me  a  line  putting 
me  right.'* 

^'Buffalo,  N.  Y.,  June  22,  1897, 
Ifr.  Leyy  Mayer,  811-839  Unity  Building,  Chicago,  IlL 

'Dear  Sir:  Your  fayor  of  the  21st  inat.  is  this  morning  re- 
ceiyed.  Your  understanding  of  my  proposition  to  underwrite, 
as  therein  expi^sssed,  is  correct  in  eyery  particular.  You  will 
remember  that  you  said  on  Saturday  that  a  'put  and  call' 
arrangement,  such  as  I  haye  suggested,  would  not  be  legal  in 
Illinois,  and  that  you  did  not  know  whether  it  would  be  in 
Heir  York  state  or  not.  At  this  writing  I  haye  had  no  legal 
adrice  upon  the  subject.    Yours  yery  traly, 

^'WILLIAM  HAMLIN.* 

The  letters  aboye  quoted  show  that,  after  June  9th,  when  the 
last  option  contract  of  the  American  Olucose  Company  with 
the  bank  was  executed  by  that  company,  Hamlin  proposed  to 
underwrite  more  than  $1,000,000  of  stock  in  thie  new  corpora- 
tion to  be  formed;  he  says  that  the  proposition  to  take  this 
stock  was  made  on  behalf  of  the  company,  and  would  inure  to 
the  benefit  of  the  stockholders.  But  whether  the  plant  of  the 
American  Olucoee  Company  was  paid  for  in  cash  or  in  stock  of 
the  Olucose  Sugar  RefiniDg  Company  makes  no  practical  differ- 
ence. The  purchase  of  the  plant  of  the  American  •••  Glucose 
Company  waa  a  part  of  the  single  transaction,  which  inyolyed 
the  purchase,  at  one  and  the  same  time,  of  the  plants  of  all 
the  six  corporations.    This  was  well  known  to  William  Hamlin^ 
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president  of  the  American  Glucose  Company*  He  knev,  azid 
was  informed  by  letters  from  the  promoters  of  the  tiansactioiv 
that  they  w^re  trying  to  purchase  or  secure  the  property  of 
the  other  fiye  companies.  He  ateo  knew  that  the  purchase  of 
the  other  properties  and  the  organization  of  the  new  corporation 
would  not  be  effected  or  accomplished  unless  there  was  at  the 
same  time  a  transfer  of  the  property  of  the  American  Glucose 
Company.  Hie  parties  organizing  the  combination  refused  to 
oonsumimate  it,  imless  Hamlin  would  bring  into  the  cond>iiian 
tion  the  property  of  the  American  Glucose  Company.  Money 
and  subscriptions  were  secured  upon  the  faith  of  the  option 
contract  executed  by  Hamlin  for  the  American  Glucose  Com- 
pany, and  deposited  with  the  Illinois^  Trust  and  Sayings  Bank, 
on  account  of  the  belief  by  the  parties  paying  such  money  and 
subscriptions  that  the  American  Glucose  Company  was  to  be  « 
party  to  the  combination. 

That  all  the  corporations  acted  together  in  the  matter  b 
shown  clearly  by  the  correspondence,  including  the  letters  of 
the  attorneys,  and  by  the  facts  that  the  option  contracts  of  all 
the  companies  were  deUvered  at  the  same  time  to  the  same 
repository,  to  wit,  the  bank,  to  be  transferred  by  the  bank  as 
the  promoters  of  the  scheme  should  direct,  and  by  the  further 
fact  that  all  the  deeds,  conyeying  the  seyeral  properties  to  flie 
new  corporation,  were  executed  about  the  same  time,  and  de^ 
liyered  simultaneously. 

On  June  11,  1897,  John  P.  Wilson,  Levy  Mayer,  and  J.  B. 
Greenhut,  oyer  their  own  signatures,  addressed  and  deliyered 
to  the  Illinois  Trust  and  Sayings  Bank  of  Chicago  a  written 
communication,  by  the  terms  of  which  they  deposited  with  the 
bank  the  six  option  contracts,  executed  by  the  six  corporations 
respectiyely,  and  by  ®^^  the  terms  of  which  it  was  agreed  to 
sell  their  respectiye  properties  to  the  bank;  and,  in  said  written 
communication,  after  describing  the  contracts,  the  following 
statements  were  made,  to  wit:  ''All  of  the  said  contracts  are  de- 
posited with  you  on  the  following  conditions:  1.  You  shall  hold, 
transf)sr,  assign,  or  otherwise  dispose  of  all  of  the  said  contracts 
in  such  way,  and  in  such  way  only,  as  you  shall  be  directed  to 
do  by  the  joint  order  in  writing  ot  the  undersigned;  2.  Unless 
you  shall  receiye  the  joint  order  to  the  contrary  thereof  before 
August  16,  1897,  you  are  authorized,  upon  the  request  of  said 
parties  to  said  contract,  to  surrender  and  deliyer  to  said  re- 
spective first  parties  their  respective  contracts.''  Below  the 
signatures  of  Wilson,  Mayer,  and  Greenhut,  the  Illinois  Trust 
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and  Savings  Ban][,  by  William  Henkel^  its  secretary,  wrote  the 
ioUowmg,  to  wit:  '"The  undersigned  hereby  acknowledges  the 
receipt  of  all  the  contracts  mientioned  in  the  foregoing  instru- 
ment and  hereby  agrees  to  hold  said  contracts  subject  to  the 
conditions  and  provisions  specified  in  said  foregoing  instm- 
ment* 

The  option  contracts  thus  deposited  with  the  niinois  Trost 
and  Savings  Bank  remained  with  that  bank  until  about  August 
5,  1897,  or  a  few  days  thereafter.  Let  us  see  what  was  done 
in  the  meantime.  On  July  15,  1897,  Levy  Mayer  telegraphed 
to  William  Hamlin,  president  of  the  American  Glucose  Com- 
pany, to  send  abstract  of  title,  and  in  his  telegram  added  the 
following  words:  "Deal  closed.  Keep  strictly  confidential.'* 
About  the  same  time  Mayer  wrote  to  Hamlin,  acknowledging 
the  receipt  of  a  letter  and  telegram  from  him  in  regard  to  no- 
tice of  a  stockholders'  meeting  thereafter  to  be  held,  in  which 
letter  Kayer  says:  ''The  Davenport  company,  I  am  satisfied,  for 
legal  reasons  could  not  be  legdly  shut  down,  owing  to  the  fact 
that  its  plant  is  in  possession  of  its  leesee,  the  Davenport  Syrup 
Refining  Gompany,  which  latter  has  a  number  of  substantial 
contracts  yet  to  be  filled*  I  succeeded,  however,  in  making 
very  satisfactory  ^"^  arrangement,  by  wiiich  it  will  be  optional 
to  the  new  company  to  take  oyer  outstanding  contracts  and  to 
purchase  undelivered  produce  on  hand.  May  I  trouble  you  to 
send  me,  as  soon  as  possible,  accurate  memoranda  of  the  im- 
provements, and  contracts  for  improvemients,  etc.,  which  under 
your  contract  you  will  ask  the  new  company  to  assume." 

On  July  17,  1897,  Mayer  sent  to  William  Hamlin,  president 
of  the  American  Glucose  Company,  at  Buffalo,  New  York,  the 
following  telegram:  ^^tter  receired.  Matter  has  reached  a 
point  where  its  consummation  is  a  certainty.  It  has  been 
financed  successfully  and  most  satisfactorily,  as  you  will  agree 
when  you  learn  details.  If  your  counsel  thinks  stockholders' 
meeting  necessary,  please  have  same  called  to-day.  A  day  or 
two  IB  of  the  greatest  service  to  me  at  this  time.  In  your  no- 
tice of  meeting  please  state  no  more  than  is  legally  requisite. 
Am  procuring  the  consent  of  different  companies  to  shut  down. 
Chicago,  Peoria,  Hockford,  have  agreed  to  do  so  at  once. 
Firmenich  has  agreed  to  do  so  not  later  than  next  Saturday. 
Am  now  negotiating  with  Davenport  in  that  direction.  Would 
like  you  to  do  as  we  have  done.**  To  this  tele^am  from  Mayer, 
Hamlin  sent  the  following  telegram  in  reply:  "We  will  do  every- 
thing to  facilitate  you.  Works  stopped  grinding  Thursday  on 
iccount  of  coal  strike.** 
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Oan  there  be  any  donbty  ttftiar  reading  theee  letters  and  tele- 
grams, that  these  parties  were  engaged  in  a  ech^ne  to  haTe  all 
the  six  corporations  shut  down  their  mannfactories;,  and  aban- 
don their  business?  Can  thei^  be  any  doubt  that  Hamlin^  pres- 
ident of  the  American  Glucose  Company,  knew  that  the  other 
corporations  were  shutting  down  their  plants  with  a  view  to 
conveying  them  to  a  new  corporation,  and  that,  in  tranaf^ring 
the  plant  of  his  own  company,  he  was  aiding  thie  consolidatioiL 
of  all  the  properties  in  one  giant  trust?  It  must  be  remembered 
in  this  connection  that  preparations  were  all  the  ^^  tinae 
going  on  for  the  organization  of  the  new  corporation,  and  that 
this  new  corporation  was  organized  on  August  2  or  S,  1897,  and 
took  possession  of  and  commenced  operating  all  the  plants  of 
the  six  corporations,  which  had  suspended  business,  on  and 
after  August  12, 1897.  But  this  is  not  alL  On  July  19,  1897, 
the  board  of  directors  of  the  American  Olucose  Company  made 
and  passed  a  resolution,  which  is  set  out  in  fall  in  the  stat^ 
ment  preceding  this  opinion,  wherein  it  was  resolyed  that  it 
was  adyisable  to  relinquish  the  business  of  manufacturing  glu- 
cose and  grape  sugar,  and  such  other  business  as  it  was  engaged 
in  at  Peoria;  and  wherein  it  was  resolved  that  the  nature  of 
its  business  should  be  changed,  and  that  its  plant  and  property 
in  Peoria  should  be  sold,  and  that  its  manufacturing  should  be 
thereafter  confined  to  this  manufacture  of  starch  in  BufiEalo; 
and  that  a  meeting  of  stockholders  should  be  called  to  take 
place  in  Buffalo  on  August  3, 1897;  and  to  which  resolution  was 
attached  a  notice,  signed  by  Oeorge  W.  Lamb,  secretary,  that 
the  meeting  would  so  foe  held  at  the  office  in  Buffalo  on  August 
S,  1897,  for  the  purposes  specified  in  the  resolution.  On  July 
28, 1897,  John  P.  Wihon  wrote  the  following  letter  to  William 
Hamlin:  ^^  the  matter  of  the  proposed  sale  of  the  pknt  of 
the  American  Olucose  Company  at  Peoria,  under  the  contract 
heretofore  executed  between  said  compafty  and  the  Illinois 
Trust  and  Savings  Bank,  I  beg  leave  to  say  that  all  the  arrango- 
ments  have  been  perfected  by  the  proposed  purchasers  to  com- 
plete the  purchase  and  pay  for  the  plant  within  the  time  lim- 
ited by  said  contract  The  uncertainty  as  to  the  date  of  clos- 
ing the  purchase  lies  in  thie  fact  that  a  number  of  properties 
are  under  contract,  the  purchase  of  all  of  which  had  to  be  com- 
pleted simultaneously.  We  have  not  yet  received  the  abstracts 
of  title  to  some  of  th^e  plants.  These  abstracts  of  title  will 
haye  to  be  examined  and  the  titles  to  all  of  the  plants  proposed 
to  be  purchased  approved  before  the  transaction  can  be  closed. 
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as  it  is  a  ^^  siDgle  transaction.''  If  thia  letter^  inittflin  hy  tha 
attorney  who  was  moat  actiTe  in  promoting  and  carrying  oat 
tlie  achema  for  the  consolidation  of  these  properties^  doea  not 
show  that  the  sereral  purchases  of  all  the  planta  were  to  be 
made  simnltaneonalyy  and  together  constituted  a  single  transac- 
tion, then  we  fail  to  understand  the  meaning  of  the  English 
language. 

On  July  26,  1897,  Mayer  wrote  to  Hamlin  aa  followa:  ^ 
tiiank  you  for  jour  very  kind  letter  of  the  24th  inst    I  hope 
to  be  able  to  arrange  matters  so  that  the  recent  destmction  by 
fire  to  one  of  the  buildings  of  the  Peoria  Grape  Sugar  Company 
will  not  interfere  with  the  pending  arrangementa  for  the  pur- 
chase of  its  property  by  the  new  glucose  company.    My  address 
in  New  York  will  be  Sayoy  Hotel,  or  American  Spirita  Manu- 
facturing Company,  Mills  Building.''    On  the  same  day  Mayer 
wrote  to  Hamlin  in  reference  to  tiie  salariea  to  be  paid  by  the 
new  company  to  Henry  E.  Grant,  treasurer,  and  George  W. 
Lsmby  secretary  of  the  American  Glucose  Company,  aa  follows: 
^nder  existing  contracts  the  time  has  arrived  to  detenftine,  aa 
I  am  advised,  what   arrangementa  can  be  made  with   your 
Messrs.  Grant  and  Lamb.    Aa  I  am  told,  neither  Mr.  Grant  nor 
Luub  seems  to  be  satisfied  witii  the  amounta  offered,  Mr.  Grant 
saggesting  that  he  should  receive  $26,000  a  year  and  Mf  .  Lamb 
$10,000  a  year.    It  is,  however,  important  that  the  new  com- 
pany should,  if  possible,  secure  the  services  of  thoee  gentiemen 
mentioned  at  aslariea  not  exceeding  those  fixed  by  Mr.  Matthie- 
son.    It  is  therefore  now  opportune  for  you  to  undertake  the 
ofi&oe  of  negotiating,  if  possible,  with  Messrs.  Grant  and  Lamb, 
so  that  contracta  as  contemplated  can  be  secured  from  them." 
On  July  27^  1897,  Mayer  wrote  to  Franklin  B.  Locke,  of 
Buffalo,  an  attorney  and  a  director  for  many  years  of  the  Amer- 
ican Glucose  Company,  the  following  letter:  ^ou  aak  for  the 
name  of  the  grantee.    That  has  not  yet  been  positively  deter- 
mined, though  it  is  very  probabte  ^^  that  the  name  will  be 
United  States  Glucose  Company.'    This  matter  will  be  deter- 
mined, in  all  probability,  eome  time  this  week,  when  it  is  ex- 
pected to  apply  for  the  charter.    The  new  company  will  be  or- 
ganized under  the  laws  of  New  Jersey,    It  is  our  intention  to 
have  printed  contracts  uniform,  as  near  aa  possible^  for  execu- 
tion by  the  different  officers  of  the  vendor  companies.*'    On  the 
same  day,  Locke  wrote  to  Mayer  aa  follows:  *1  now  hand  you 
draft  of  the  little  agreement  promised  yesterday.    If  satis- 
ftttoiy^  kindly  O.  E.  it  and  return  it  to  me,  so  that  I  can  have 


204  Harding  v.  American  Olucobs  Co.      [IllinoiB^ 

it  eiiecuted  upon  being  adyised  of  the  formation  of  the  nev 
corporation.^ 

The  letters  thns  quoted  not  only  show  that  the  contncb  of 
Bale  to  be  executed  by  the  yarious   corporations  selling  their 
properties  were  to  be  uniform  in  their  terms,  but  also  show  that 
the  new  company  was  to  silence  opposition^  as  well  as  competi- 
tion, by  proyiding  places  for  the  officers  of  the  old  oompanies, 
and  by  taking  from  them  contracts  not  thereafter  to  engage  in 
the  manufacture  of  glucose.    The  aboye  letter  from  Locke  to 
Mayer  refers  to  an  agreement,  und^  which  the  Hamlins  stipu- 
lated not  to  engage  in  the  business  of  manufacturing  glucose 
for  a  certain  number  of  years.    This  transaction  is  thus  brought 
within  the  scathing  condemnation  of  the  supreme  court  of  the 
United  States  in  United  States  y.  Trans-Missouri  Freight  Assn., 
166  U.  S.  290,  where  it  was  held  not  to  be  ''for  th«  substantial 
interests  of  the  country  that  any  one  commodity  should  be  with- 
in the  sole  power  and  subject  to  the  sole  will  of  one  powerful 
combination  of  capital^';  and  where  it  was  held  to  be  unfortu- 
nate for  the  country  to  depriye  it  ''of  the  seirices  of  a  large 
number  of  small  but  independent  dealers'';  and  where  it  was 
held  to  be  "not  for  the  real  prosperity  of  any  country  that 
such  changes  should  occur,  which  result  in  transferring  an  in- 
dependtat  business  man,  the  head  of  his  establishment,  small 
though  it  might  be,  into  a  mere  seryant  or  agent  of  a  corpora- 
tion for  selling    the  commodities  ^^  which    hB  once  manu- 
factured or  dealt  in,  haying  no  yoice  in  shaping  the  businesi 
policy  of   the  company  and   bound  to  obey  orders  issued  by 
others.** 

About  this  time,  or  shortly  before  this  time,  Mayer  wrote  a 
letter  to  Hamlin  as  to  the  insurance  policies  upon  the  property, 
asking  for  information  in  regard  to  the  same,  "so  that,  when 
the  transfers  are  made  to  the  new  company,  no  time  may  be 
lost/'  He  also  wrote  the  following  letter:  "I  want  to  say  that 
I  find  on  my  return  this  afternoon  that  thie  matter  is  progress- 
ing to  my  entire  satisfaction,  and  I  haye  no  doubt  whateyer 
that  all  the  transactions  can  be  completed  unless  some  hitch 
should  occur  by  reason  of  some  defect  in  the  titles,  the  abstracts 
of  which  are  now  being  either  brought  down  to  date  or  exun- 
ined.  Some  three  haye  already  beien  completed  and  deliyered 
to  us,  and  the  others  are  being  hastened  forward  to  be  com- 
pleted.   We  are  still  waiting  for  your  a;b8tract.* 

On  July  28,  1897^  Hamlin  wrote  to  Mayer  as  follows:  *Mr. 
Oranf s  connection  with  us  has  giyen  him  perfect  satisfactioD 
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in  the  jxist^  k  satisfactory  to  him  now,  and  his  contract  insares 
him  a  comfortable  liying  for  five  years  to  come.  We  are  satis- 
fied with  the  contract  and  intend  to  carry  it  oat  to  the  letter, 
onlesBy  at  his  request,  it  be  terminated  before  ita  natural  ezpinir 
tion.  We  feel  that  some  line  of  business  not  in  oompetiiioii 
with  the  new  glucose  company  will  soon  be  thought  of  by  vs 
in  which  Mr.  Grant's  knowledge  and  abilities  will  not  only 
enable  ns  to  secnre  satisfactory  returns,  but  will  proTide  hm 
with  agreeable  occupation  and  assure  him  fair  pecuniary  rs- 
turns.  The  price  for  his  serrices  that  he  named  to  Mr.  Matthie- 
son,  while  rerj  much  in  excess  of  the  contract  price  with  us, 
is  not  so  unreasonable  as  it  might  seem  at  the  first  blush.  In 
my  judgment  Mr.  Grant  is  more  responsible  than  any  other 
indiTidual  for  the  condition  of  affairs  that  rendered  it  possible 
for  all  parties  to  give  fayorable  consideration  to  the  consolida* 
tion  pIuL  I  will  ^'^  do  that  which  I  can  fairly  to  promota 
his  interests  and  those  of  the  new  company.^ 

On  July  29, 1897,  John  P.  Wilson  wrote  to  Locke  as  follows: 
'^n  you  kindly  leaye  the  name  of  the  grantee  in  the  contract 
blank  for  this  present,  and  I  will  wire  you  the  name  of  the 
grantee  in  ample  time  to  be  inserted  before  execution.'*  In  one 
of  his  letters  written  at  this  time,  William  Hamlin  says:  '^nder 
Mr.  Grant's  management  the  capacity  of  the  work  was  in- 
ereased  oyer  fifty  per  cent,  to  28,000  or  23^000  bushdsL  The 
increase  of  capacity,  attended  by  a  process  that  lessened  the 
cost,  enabtsd  the  American  Glucose  Company  to  produce  its 
products  and  to  sell  them  at  a  price  that  made  the  business,  as 
a  whole,  unprofitable,  in  my  opinion,  to  its  eompetitors.  We 
had  lessened  the  cost  of  the  labor  and  the  cost  of  fud,  snd 
increased  the  quantity  and  bettered  the  quality  of  the  main 
and  by-products.'' 

On  Augnst  2, 1897,  Wilson  wrote  to  Locke  as  follows:  ^ICight 
it  not  be  well  to  keep  the  meeting  of  board  of  direetois  and 
stockholders  aliye  by  adjournment,  so  that,  if  any  question 
should  arise  requiring  action,  the  same  might  to  speedily 
takenr 

On  August  3, 1897,  Mayer  wrote  William  Hamlin  as  follows: 
*I  find  that  during  my  absence  all  the  moneys  necessary  to  com- 
plete the  purchase  of  the  propierties  by  the  new  company  haye 
been  paid  to  the  Illinois  Trust  and  Sayings  Bank,  and  are  now 
awaiting  distribution.  While  east,  the  charter  of  new  com- 
pany was  prepared,  and  was  yesterday  filed  for  record  at  Tren« 
ton,  so  that  the  new  company,  the  Glucose  Sugar 
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Company,  is  now  in  actual  existence.  The  al^traets  of  title  to 
the  six  properties  haye  been  furnished  and  hare  been  examined. 
As  you  can  well  imagine,  in  a  deal  of  this  magnitude  ttore  are 
a  large  number  of  details  to  be  looked  aft^,  as  well  as. instru- 
ments of  transfer  and  other  contracts  to  be  executed  and  deliv- 
ered. Thiese  contracts  must  necessarily  all  be  ddiyered  contem- 
poraneously. We  shall  be  ^^  able  to  begin  to  dose  the  trans- 
action this  coming  Thursday  morning  at  10  o'dock,  and  hope  to 
be  able  to  conclude  the  entire  work  during  that  day,  if  possible. 
It  is  therefore  necessary  that  all  of  the  parties  in  interest  should 
be  in  this  city  at  the  hour  indicated*"  In  reply  to  this  letter, 
Mayer  reoeiyed  the  following  telegram  from  Hamlin  on  August 
^  1897:  '^I  will  call  on  you  at  your  office  to-morrow  morning.* 

On  August  8,  1897,  the  meeting  of  the  stockholders  of  the 
American  Olucose  Company  was  called  pursuant  to  the  notice 
already  mentioned.  At  that  meeting,  George  F.  Hardinfc  one 
of  the  plaintiffs  in  error  and  the  stockholder  who  filed  this  bill, 
and  who  had  theretofore  written  seyeral  letters  to  officnu  of  the 
American  Olucose  Company,  but  had  fidled  to  obtain  any  defi- 
nite or  reliable  information  as  to  the  proposed  sale  of  flie 
company's  plant,  made  a  motion  that  the  stockholders  of  the 
company  should  refuse  to  ratify  the  alleged  contract  tot  tb» 
sale  of  the  Peoria  plant  of  the  company  to  the  glucose  trust,  or 
corporation,  or  its  representatiye,  upon  the  grounds  that  the 
sale  was  unlawful,  as  being  prohibited  by  thB  statute  against 
trusts  of  the  state  of  Illinois;  and  that  the  creation  of  a  trust  in 
glucose  by  contract  with  the  company  for  the  puiehase  and 
sale  of  a  necessary  element  in  the  unlawful  combination  by  such 
sale  was  in  yiolation  of  the  powers  of  the  company  as  giyen 
by  its  charter;  and  thait  the  contract  to  relinquish  the  right  to 
manufacture  glucose  was  against  both  the  right,  interests^  and 
powers  of  the  company;  and  that  the  price  named  and  made  in 
the  offer  was  grossly  inadequate,  and  that  it  was  not  within  the 
powers  or  duties  of  the  president  of  the  company  to  make  the 
sale. 

At  this  stage  of  the  proceedings  and  upon  this  date,  to  wit, 
August  3,  1897,  the  original  bill  in  this  case  was  fitod,  and  an 
injunction  was  obtained.  The  new  company,  the  Olucose 
Sugar  Refining  Oompany,  had  only  come  into  existence  on  the 
day  before  the  bill  was  filed.  All  the  ^^  proceedings,  whidi 
are  now  to  be  detailed,  occurred  after  the  filing  of  the  bill  in 
this  case,  and  inasmuch  as  the  American  Olucose  Company 
was  served  with  sommons  August  8,  1897,  the  transfers  and 
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other  tranBEctions  heieiiiafter  mentianed  were  mide  end  took 
place  pendentae  lite. 

By  an  iiiBtniment  in  writing,  dated  August  5,  1897;  signed 

by  John  P.  Wilson,  Levy  Mayer,  and  J.  B.  Oreenhnt,  and  oon- 

earred  in  in  writing  on  Angnst  7, 1897,  by  Edwin  L.  Johnson, 

hereinafter  named,  and  addressed  to  the  Illinois  Trust   snd 

Sayings  Bank  of  Chicago,  the  bank  was  designated  as  the  party 

of  the  second  part  in  the  option  oontraots,  heretofore  referred 

to  and  made  by  the  six  eorporations  already  named;  and  said 

eonmimucation  to  the  bank  recited  that  all  of  said  contracts  had 

been  deposited  by  Wilson,  Mayer,  and  Grecnhnt  with  the  bank, 

to  be  held,  transferred,  and  disposed  of  by  it  snbject  to  their 

joint  order;  and  that,  in  and  by  all  said  contracts,  it  was  nnder* 

stood  and  agreed  that  the  same  might  be  transferred  and  ss- 

dgned  by  the  bank;  and  that,  wh«n  so  transferred  and  assigned, 

the  said  contracts  respeetiyefy,  and  aU  of  their  respectiye  parts 

or  proTision%  should  innre  to  the  bank,  and  shonld  nm  in  fsTor 

0^  and  be  obligatory  npon,  its  transferee,  and  be  of  the  ssme 

purport  and  eBect  as  thongh  sach   transferee  had  originally 

been  made  second  party  to  the  said  contracts  respectiTely;  and 

it  was  further  therein  redted  that  it  was  in  all  said  contracts 

farther  proTided  that,  in  ease  of  said  transfer  and  assignment 

by  the  bank,  all  of  its  rights,  as  wdl  ss  said  obligations  xmder 

Btid  contracts  respectiTely,  whatever  the  same  mi^t  be,  shonld 

forthwith  cease  and  terminate;  and  after  such  recitals  the  said 

Wilson,  Mayer,  and  Oreenhnt  thenain  requested  that,  pursuant 

to  the  terms  of  all  said  contracts  respectiyely,  the  bank  shonld 

forthwith,  by  proper  instruction,  transfer  and  assign  all  said 

contracts  respectiyely  to  Edwin  L.  Johnson,  of  Chicago,  and  sH 

of  said  contracts^  when  so  transferred  and  assigned  by  it  to 

Johnson,  should  inure  to  his  bsnefit,  ^^  snd  run  in  fsTor  of, 

and  be  obligatory  upon  him  to  the  same  purport  and  effect  as 

though  he  had  originally  been  made  the  second  party  to  ssid 

contracts  iiespectiyely. 

The  niinoiB  Trust  and  Sayings  Bank  of  Chicago  was  a  cor- 
poration, organised  under  the  Isiws  of  Illinois  for  the  purpose 
of  doing  a  banking  business,  and  had  no  power  under  its  charter 
to  purchase  the  plants  snd  properties  of  corporations  engaged  in 
tbe  manufacture  of  glucose  and  grape  sugar.  Therefore,  the 
option  contracts^  proyiding  for  a  sale  of  these  properties  to  the 
bank,  were  absolutely  Toid.  It  does  not  sppear  that  the  con- 
tnctg  were  signed  by  the  bank,  but,  when  signed  by  or  for  the 
respectiye  corporation^  they  were  accepted  and  held  by  the 
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bank.  The  bank  claims  that  these  contracts  were  delivered  to 
it  to  hold  in  escrow,  and  that  it  merely  acted  for  the  jmrties 
•8  the  repository  or  custodian  of  these  contracts,  subject  to  be 
disposed  of  as  the  parties  might  order.  The  proof  t^ids  to  sna- 
tain  the  contention  of  the  bank  that  it  was  a  mere  repository 
of  the  papers.  It  went  further,  howeyer,  in  its  assistance  of 
these  parties  to  carry  out  their  schemiB^  than  merely  to  act  as 
custodian  of  the  papers. 

Attached  to  each  contract  of  sale  was  a  written  assignment 
thereof  by  the  bank  to  Edwin  L.  Johnson,  who  therein  acoepta 
the  assignment,  and  assumies  all  the  obligations  created  bj  the 
contract  in  fayor  of  the  bank.  These  written  assignments, 
signed  by  the  bank  and  Johnson,  appear  to  haye  been  dated 
August  9,  1897,  except  the  assignment  on  the  contract  of  the 
American  Olucose  Company,  which  was  dated  August  11, 1897. 
At  least  two  of  the  contracts  thus  signed  provided  that  tb» 
proposed  corporation  should  be  organized  in  such  state,  and  in 
such  manner  as  should  be  satisfactory  to  John  P.  Wilson  and 
Levy  Mayer. 

A  deed,  dated  August  7, 1897,  was  executed  by  the  American 
Olucose  Oompany,  by  William  Hiamlin,  its  prieeident,  coiiyeying 
the  plant  of  the  company  in  Peoria  ^^  to  Edwin  L.  Johnson, 
of  Chicago,  for  an  expressed  consideration  of  $1,750,000,  which 
deed  was  recorded  on  August  12,  1897.  A  deed,  dated  August 
9,  1897,  was  executed  by  Edwin  L.  Johnson  conveying  the  said 
plant  in  Peoria  to  the  Glucose  Sugar  Befining  Company  of  New 
Jersey  for  an  expressed  consideration  of  $10,  and  oilier  good 
and  valuable  considerations,  which  deed  was  also  recorded  on 
August  12,  1897.  A  deed,  dated  August  7,  1897,  was  executed 
by  the  Chicago  Sugar  Befining  Company,  conveying  to  said 
Johnson  its  plant  in  Chicago  sud  the  real  estate  on  which 
it  was  situated,  for  an  expressed  consideration  of  $6,250,000; 
which  d€ed  was  TOcorded  also  on  August  12,  1897.  A  deed, 
dated  August  9,  1897,  was  executed  by  said  Johnson,  a  bachelor 
of  Chicago,  to  the  Glucose  Sugar  Befining  Company  of  Nw 
Jersey,  conveying  the  same  property  in  oonsideration  of  $10 
and  other  good  and  valuable  considerations.  Other  deeds  wen 
executed  by  the  other  corporations  to  Johnson,  and  by  Johnson 
to  the  Olucose  Sugar  Befining  Oompany.  The  witnesses  tea- 
tify  that  these  deeds  were  delivered  to  the  Glucose  Sugar  Be- 
fining Company,  or  to  C.  H.  Matthiieeon,  its  president,  simul- 
taneously. The  deeds  were  delivered  at  the  banking  office  of 
the  Ulinoie  Trust  and  Savings  Bank  on  the  evening  of  August 
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11,  1897,  at  6:30  d^dock,  winch  mm  after  the  ii^giilir  bnaineai 

hours. 
The  injiincticm  writ  was  serred  upon  the  American  Glucose 

Company  on  August  3,  1897;  and  the  injunction  was  in  force 
until  August  11,  1897,  when  it  was  dissolved.  It  will  thus  be 
observed  that  the  request  of  Wilson,  Mayer,  and  Oreenhut  to 
the  bank  to  assign  the  contracts,  and  the  execution  of  the  deeds 
by  the  corpoiEtions  to  Johnson,  and  by  Johnson  to  the  Glucose 
Sugar  Befining  Company,  were  all  made  and  effected  while  the 
mjunction  was  pending.  The  option  contracts  referred  to,  and 
the  assignments  attached  thereto,  were  also  delivered  by  the 
bank  to  Johnson  on  the  evening  of  August  11,  1897,  but  these 
and  all  other  papers  were  at  once  handed  back  ^^  by  Johnson 
to  the  bank,  and  placed  in  its  vaults.  Edwin  L.  Johnson  above 
referred  to  was  a  clerk  in  the  law  office  of  John  P.  Wilson.  He 
never  paid  a  dollar  for  the  purchase  of  the  vast  properties 
which  were  conveyed  to  him,  nor  did  he  receive  a  dollar  when 
he  conveyed  these  properties  to  the  Glucose  Sugar  Befining 
Company.  When  he  signed  the  deeds  he  did  not  know  what 
he  was  doing;  nor  did  he  know  that  any  deeds  were  executed 
to  him  by  these  various  corporations;  nor  were  any  such  deeds 
delivered  to  him.  The  testimony  of  Johnson  is  in  the  itdcord, 
and  he  says:  *?  am  a  clerk  in  Mr.  Wilson^s  office;  .  •  •  .  never 
had  any  connection  in  any  way  with  the  defendants; ....  never 
receiri^  a  deed  from  any  of  them  that  I  know  of,  nor  from  the 
American  Glucose  Company,  nor  authorized  anyone  to  receive 
one  for  me;  some  papers  I  executed;  I  don't  know  whether  they 
vere  deeds  or  not;  I  did  not  read  the  papers  there;  ....  I  was 
acting  under  instructions  of  Mr.  Wilson;  he  did  not  tell  me 
what  they  were;  to  my  knowledge  I  never  received  any  deeds.'' 
At  the  taking  of  the  testimony  in  this  case,  Wilson  made  the 
following  statement,  which  was  taken  down  by  the  commis- 
sioner, and  is  in  the  record:  "As  to  Mr.  Johnson's  testimony, 
Mr.  Johnson  was  a  clerk  in  my  office,  and  I  stated  to  him  in 
connection  with  the  transfer  of  the  titles  of  the  glucose  prop- 
erty,  that  I  should  like  to  have  the  titles  taken  in  his  name, 
and  have  him  make  the  conveyance  to  the  new  company;  he 
consented,  and  he  signed  such  papers  as  I  presented  to  him  on 
my  statement  that  they  were  all  right.  His  relation  was  merely 
acting  at  my  request  as  the  person  through  whom  the  title 
should  be  conveyed,  and  having  no  part  in  the  negotiations 
whatever.  He  was  present  when  the  deeds  were  received  and 
delivered,  and  received  the  documents.    I  am  not  sure  whether 
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the  deeds  passed  into  his  hands,  hut  I  think  they  did,  and  this 
was  done  in  his  name  with  his  consent.  Mr.  Johnson  would 
not  be  able  to  state  the  contents  of  the  docnments,  not  hsTing 
read  them.'' 

^^  Henkel  says  that  all  the  papers  in  regard  to  this  transao- 
tion  that  came  into  the  hands  of  the  bank  were  Touched  for  by 
Wilson  and  Mayer;  and  that,  among  the  papers  so  handed  to 
the  bank  and  Touched  for  by  Wilson  and  Mayer,  was  a  written 
order,  signed  by  Edwin  h,  Johnson,  and  indorsed  as  correct  by 
Wilson  and  Mayer,  dated  Chicago,  Angust  10,  1897,  and  which 
is  in  the  following  words:  ^*1  hand  you  herewith  certificates  for 
84,600  shares  of  preferred  stock,  and  49,285  10-14  shares  of 
common  stock,  of  the  Glucose  Sugar  Befining  Company  of  New 
Jersey,  with  which  to  satisfy  and  cancel  the  receipts  for  money 
receiTed  by  you  under  the  underwriters'  agreement  in  regard  to 
said  company,  and  request  you  to  turn  OTor  and  pay  out  all 
money  so  deposited  under  the  underwriters'  agre^nent  as  fol* 
lows,  namely:  To  the  American  Glucose  Company  of  New  Jer- 
sey, $1,977,000;  to  the  American  Pneserrers'  Company  of  West 
Virginia,  $700,000;  to  the  Glucose  Sugar  Sefining  Company  of 
New  Jersey,  $773,000;  the  abore  amounts  include  two  sub- 
scriptions, aggregating  $75,000,  upon  which  you  haTe  as  yet 
issued  no  certificates.''  What  the  underwriters'  agreement  re- 
ferred to  in  this  order  was  the  record  does  not  show,  as  Wilson 
refused  to  allow  the  witnesses  to  testify  in  regard  to  it,  and 
refused  to  allow  it  to  be  produced  in  oTidence.  That  under- 
writers' agreement  was  the  authority  under  which  the  bank 
receiTed  the  money  and  gaTc  the  receipts  mentioned  in  the 
order.  The  details  in  the  matter  were  conducted  and  arranged 
with  the  bank  by  Wilson  and  Mayer,  but,  owing  to  the  refusal  of 
the  witness  to  testify  at  the  suggestion  of  counsel,  it  is  impossi* 
ble  to  state  what  those  details  were. 

On  the  CTcning  of  August  11,  1897,  the  officials  and  repre- 
sentatives of  the  six  corpoiations  entering  into  the  consolida- 
tion scheme,  were  present  at  the  Illinois  Trust  and  Savings 
Bank;  and  there,  upon  that  occasion,  a  deliveiy  took  plcu^  to 
the  parties  of  the  deeds  and  other  documents.  A  check  was 
there  handed  to  H.  E.  Grant,  ^*  treasurer  of  the  American 
Glucose  Company,  for  $377,000,  but  not  for  $1,977,000.  The 
amount  named  in  the  order  of  August  10th,  to  wit,  $1,977,000, 
exceeded  the  consideration,  to  wit,  $1,750,000,  named  In  the 
deed  of  the  American  Glucose  Company  to  Johnson,  by  $227,* 
000.  Why  the  amount  named  in  the  deed  was  thus  increased,, 
or  what  became  of  the  excess,  does  not  appear. 
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It  appears  in  the  testimony  of  H.  E.  Grant  and  0.  H.  liatthio* 
mm  that  in  the  hank  on  the  evening  of  Angoat  11, 1897,  theie 
were  present  Matthieaon  and  Wibon,  representing  the  Chicago 
Sugar  Befining  Company;  Beam,  representing  the  Bockford 
Company;  Best  and  Kranse  representing  the  American  Pre* 
Ksim^  Company;  Edward  Mayer,  representing  the  Peoria 
Grape  Sugar  Company;  George  Firmenich,  representing  the 
Rrmenich  Manufacturing  Company;  and  Grant,  representing 
the  American  Glucose  Company.  Grant  saya:  'The  deeds  were 
all  deliTered  there  at  sJbout  the  same  time.  I  was  paid  first, 
deliYered  my  papers,  and  took  my  check.  I  was  called  hy  Mr. 
Henkel,  secretary  of  the  bank.  He  stood  in  the  middle  of  the 
room,  and  called  the  American  Glucose  Company.  I  deUv^red 
the  papers,  took  my  check,  and  went  out;  don't  know  who  waa 
called  nexf 

An  agreement,  dated  August  11,  1897,  the  same  day  on 
which  the  ddiyery  of  the  deeds  took  place  as  abore  stated,  waa 
executed  between  the  American  Glucose  Company,  as  psrty 
of  the  first  part,  and  the  Glucose  Sugar  Befining  Company  as 
party  of  the  second  part,  which  agreemient  is  as  follows: 

'^Whereas,  the  parties  hereto  are  engaged  in  the  business  of 
manufacturing  and  selling  glucose,  grape  sugar,  starch,  and 
kindred  products,  and  the  yarious  products  of  a  glucose  factory; 
and  whereas,  contemporaneously  herewith,  the  second  party 
has  purchased  all  the  real  estate,  leasehold,  buildings,  improye- 
meats,  appurtenances,  easements,  plant,  machinery,  fixtures, 
tnd  utensils  belouging  to  the  first  party,  and  situate  in  the  dty 
ef  Peoria,  ^^'*  etc.;  and  whereas  a  yaluable  and  substantial  part 
et  the  consideration  paid  by  the  second  party  for  the  property 
10  u  aforesaid  described  was  and  is  the  agreement  herein  con« 
tained; 

^ow,  therefore,  in  consideration  of  the  premises  and  of  the 
sum  of  one  dollar  ($1.00)  and  other  good  and  yaluable  con« 
nderations,  the  first  party  hereby  coyenants  and  agrees  with 
the  lecond  party,  its  successors  or  assigns,  that  the  first  party 
shall  not  and  will  not,  at  any  time  during  the  period  of 
twenty-fiye  years  from  and  after  the  date  hereof,  within  a 
nidius  of  fifteen  hundred  miles  of  the  city  of  Chicago,  Dlinois, 
engage  in  the  business  of  buying,  manufaeturiug,  or  selling 
glucose,  grape-  sugar,  or  any  of  the  products  now  produced  by 
any  glucose  factory,  and  the  first  party  shall  not,  and  will  not 
it  any  time  during  said  period  of  twenty-five  years  from  and 
after  the  date  hei^of,  use  in  its  starch  factory  at  Buffalo  the 
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proeoflg  oommonly  Imown  as  the  'acid'  process^  which  proces 
it  now  in  general  use  in  glucose  factories  in  this  conntrj.** 

On  August  ly  1897,  or  about  that  date,  the  American  Glucose 
Company  assigned  to  Johnson  its  patents  and  policies  o(  rnanr- 
ance,  and  its  business  and  factories  at  Peoria,  and  all  of  its 
goodwill  and  its  business,  etc.  On  August  28, 1897,  at  a  meet- 
ing of  a  majority  of  the  stockholders  of  the  American  Glucose 
Company  at  Camden,  New  Jersey,  that  company  reduced  its 
authorized  capital  stock  from  $1,600,000  to  $150,000,  and  its 
stock  actually  issued  from  $1,322,600  to  $132,250,  and  ratified 
the  action  taken  at  the  other  meeting  on  August  3, 1897,  and 
ratified  the  action  of  the  president  and  directors  in  selling  the 
plant  at  Peoria  to  Edwin  L.  Johnson  of  Chicago.  The  action, 
taken  at  Buffalo,  New  York,  on  August  8,  1897,  was  taken  in 
New  York  by  the  stockholders  of  a  New  Jersey  corporation. 
It  has  been  recognized  as  a  general  rule  by  this  court  that  the 
power  of  a  corporation  to  perform  corporate  acts  outside  of  the 
state  of  its  creation,  ^*  and  where  the  laws  of  its  corporate 
existence  have  no  force,  does  not  exist:  Bastian  t.  Modem 
Woodmen,  166  HI.  595.  As  to  the  attempted  ratification  of  the 
alleged  sale  to  Edwin  L.  Johnson,  it  has  already  been  shown 
that  there  was  no  sale  to  Johnson. 

2.  A  question  of  law,  which  arises  in  the  case,  is  whether  the 
facts  set  up  in  the  bill  constitute  an  illegal  trust.  Thia  plead- 
ings in  the  case  are  in  a  somewhat  singular  conditiim.  Some  of 
the  defendants  answered  the  bill.  One  of  the  defiendants  to  the 
amended  bill  filed  a  paper,  which  was  in  part  an  answer,  and  in 
part  a  demurrer.  Others  of  the  defendants  demurred  to  the 
whole  bill.  All  the  demurrers,  both  in  whole  and  in  part,  were 
sustained  by  the  trial  court  We  are  of  the  oj»nion  that  they 
should  haye  been  overruled. 

A  trust  haa  usually  appeared  in  the  form  of  an  agreement 
between  stockholders  in  many  corporations  to  place  all  their 
stock  in  the  hands  of  trustees,  and  to  receive  trust  certificates 
therefor  from  the  trustees.  But  the  question  in  the  present 
case  is,  whether  a  trust  is  created  where  a  majority  of  stockhold- 
ers consolidate  their  interests  by  conyeying  all  their  property 
to  a  corporation,  organized  for  the  purpose  of  taking  their 
property.  Any  combination  of  competing  corporations  for  the 
purpose  of  controlling  prices,  or  limiting  production,  or  sup- 
pressing competition,  is  contrary  to  public  policy,  and  is  TOid: 
2  Cook  on  Corporations,  4th  ed.,  sec.  603  a.  It  makes  no  dif« 
ference  whether  the  combination  is  effected  through  the  instm- 
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mentality  of  truBteea  and  trust  eertificates,  or  whether  it  is 
el^ected  by  creating  a  new  corporation  and  conveying  to  it  all 
the  property  of    the  competing    corporations.    The    test  iB, 
whether  the  necessary  consequence  of  the  combination  is  the 
eontroUing  of  prices,  or  limiting  of  production,  or  auppressing 
of  competition,  in  such  a  way  as  thereby  to  create  a  monopoly. 
The  demurrers  confess  the  truth  of  the  allegations  in  the  bill; 
and  tho^  allegations  are,  that  a  trust  was  created,  ^^®  or  pro- 
posed to  be  created,  by  the  organization  of  a  new  corporation 
and  the  conyeyance  thereto  of  all  the  property  owned  by  the 
six  competing  corporations,  and  the  execution  of  agreements 
by  the  corporations.,  thus  parting  with  their  property,  not  any 
longer  to  engage  in  the  manufacture  of  the  industrial  products 
in  which  they  had  been  preyiously  engaged.    Six  corporations 
were  engag^  in  the  manufacture  of  glucose,  which  can  only 
be  manufactured  in  a  certain  district  or  extent  of  country,  and, 
with  the  exception  of  one  small  plant,  were  the  only  corponir 
tions  engaged  in  such  businesB.    The  allegations  of  the  bill 
show  that  this  ability  to  prosecute  such  business  was  zare,  and 
that  it  IS  difficult  for  new  parties,  not  familiar  with  it,  to 
eagage  in  it.    Necessarily,  when   corporations   thus   situated 
miite  together  all  their  properties  in  one  new  organization,  and 
permit  the  latter  to  operate  their  properties,  competition  will  be 
sappreesed,  and  the  new  corporation  will  possess  the  power  to 
limit  production  and  control  prices.    All  the  competing  eorpo- 
lations  haye  been  put  out  of  the  business  by  disposing  of  the 
plants  with  which  thiey  conducted  their  business.     The  grantee 
of  said  corporations  has  no  competitor  in  the  market. 

The  public  policy  of  a  state  is  to  be  found  in  its  statutes,  and, 
vhen  they  haye  not  directly  spoken,  then  in  the  decisions  of 
the  courts,  and  in  the  constant  practice  of  goremment  officials. 
When  the  legislature  speaks  upon  a  subject  upon  which  it  has 
the  constitutional  power  to  legislate,  public  policy  is  what  the 
statute  passed  by  it  indicates:  United  States  y.  Trans-Missouri 
Freight  Assn.,  166  IT.  S.  290.  The  pubUc  policy  of  the  state 
of  Illinois  has  always  been  against  trusts  and  combinations, 
organized  for  the  purpose  of  suppressing  competition  and  creat- 
ing monopoly. 

In  Craft  y.  MoConoughy,  79  HI.  846,  22  Am.  Eep.  168,  wa 
beld  it  to  be  a  well-settled  rule  of  law  that  an  agreement  in 
general  restraint  of  trade  is  contrary  to  public  policy,  and  is 
Olegal  and  yoid. 
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^'^  In  People  v.  Chicago  Gas  Trust  Co.,  130  IlL  268, 17  Am. 
St.  Bep.  319,  we  forfeited  the  charter  of  a  company,  on  the 
ground  that  it  was  formed  to  bring  about  an  illegal  combina- 
tion; and  held  that  an  agreement,  tending  to  prevent  competi- 
tion and  create  a  monopoly,  is  yoid  by  the  principles  of  the  com- 
mon law,  because  it  is  against  public  policy;  and  that  public 
policy  favors  competition  in  trade,  and  is  opposed  to  monopoly, 
as  tending  to  advance  market  prices  to  the  injury  of  the  gen- 
eral public. 

In  More  v.  Bennett,  140  HI.  69,  33  Am.  St.  Bep.  216,  we  held 
again  that  contracts  restraining  the  freedom  of  trade,  diminish- 
ing competition,  or  regulating  the  prices  of  commodities,  are 
prohibited  by  law;  and  that  all  combinations  of  capitalists  and 
of  workmen  in  their  especial  favor,  by  raising  or  reducing  the 
prices,  are  so  far  illegal,  and  that  agreements  to  oombin'e  for 
such  purposes  will  not  be  enforced  by  the  courts. 

Again,  in  Bishop  v.  American  Preservers'  Co.,  157  111.  284,  48 
Am.  St.  Bep.  317,  we  held  that  an  agreement  providing  for 
the  welding  together  of  all  the  interests,  engaged  in  a  certain 
business,  in  one  giant  combination  under  the  absolute  dominion 
and  control  of  a  board  of  trustees,  was  void  as  contrary  to  pub- 
lic policy. 

It  makes  no  difference  that  the  agi^ment  for  the  illegal 
combination  is  not  a  formal  written  agreement.  It  may  be  t 
verbal  agreement  or  understanding,  or  a  schemis  not  embodied 
in  writing,  but  evidenced  by  the  action  of  the  parties.  In  the 
present  case,  each  of  six  corporations,  engaged  in  the  noAnu- 
facture  of  glucose,  made  a  contract  to  sell  its  plant  to  a  new 
corporation  to  be  organized,  and  agreed  not  to  engage  in  such 
manufacture  for  a  term  of  years,  and  then  conveyed  all  its  prop- 
erty to  the  new  corporation  organized  to  conduct  the  same  kind 
of  business;  and  it  did  all  this  with  the  knowledge  and  under- 
standing that  each  of  five  other  competing  corporations  was 
making  the  same  kind  of  contract,  and  executing  the  same  •*• 
kind  of  conveyance  in  respect  to  their  own  respectivie  properties^ 
all  to  be  consummated  and  delivered  at  the  same  time,  and  im.* 
der  the  direction  and  management  of  agents  or  promoters  em- 
ployed by  all  the  corporations.  If  the  transactions  referred 
to  in  the  bill  in  this  case  did  not  amount  to  an  absolnte  agree- 
ment made  in  advance  between  the  six  corporations,  they  at 
least  constituted  a  scheme  understood  by  all  the  corporations, 
and  participated  in  by  them  all.  The  carrying  out  of  the 
scheme,  thus  understood  and  participated  in,  would  nec< 
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result  in  tlie  suppression  of  competition  in  the  mannfactnre  of 
glucose^  and  in  the  creation  of  a  monopoly  in  that  businesB.  A 
part  of  the  scheme  was,  that  none  of  the  six  corporations  or 
their  officers  shonldy  for  years^  engage  in  the  mannfactnre  of 
glncose,  and  this  feature  of  the  scheme  mecessarily  contemplated 
a  wiping  ont  of  all  competition  in  the  business. 

In  Distilling  etc.  Co.  y.  People,  156  HI.  448,  47  Am.  St.  Bep. 
200,  we  held  that  a  combination  to  control  the  mannfactni^ 
and  sale  of  all  distillery  products,  so  as  to  stifle  competition  and 
regulate  and  dictate  prices,  was  an  illegal  attempt  to  create 
a  monopoly,  and  that  an  organization,  which  has  a  tendency  to 
create  a  trust  and  constitute  a  monopoly,  is  contrary  to  public 
policy  and  nnlawfuL  In  the  latter  case,  it  was  claimed  that 
the  illegal  character  of  the  combination  was  remoyed  by  a 
change  of  organization,  so  as  to  have  the  properties  of  the  com* 
bining  distillery  companies  transferred  directly  to  the  new  cor- 
poratioh  organized  for  that  purpose;  but  it  was  held  that  this 
change  was  formal  rather  than  substantial,  and  that  the  same 
interests  were  controlled  by  the  same  agencies  as  had  controlled 
ttem  under  the  former  organization.  So  it  is  in  the  case  at 
bar;  the  men  who  control  the  new  corporation,  which  was  organ- 
ized, to  wit,  the  Olucose  Sugar  Befining  Company,  are  the  same 
men,  for  the  most  part,  who  were  interested  in  and  controlled 
some  one  or  more  of  the' six  corporations  which  disposed  of  their 
plants.  Many  of  ^^'  the  stockholders  in  the  old  corporations 
are  holders  of  stock  in  the  new  corporation. 

In  Distilling  etc.  Co.  v.  People,  156  HI.  448,  47  Am.  St.  Bep. 
200,  this  court  spoke  with  approval  of  the  case  of  Bichardson 
T.  Buhl,  77  Mich.  682;  and  in  the  Michigan  case,  it  appeared 
that  the  corporation  known  as  the  Diamond  Match  Company 
▼as  organized  to  manufacture,  buy,  sell,  and  deal  in  friction 
matches,  etc.,  and  that  the  real  object  of  the  corporation  was  to 
buy  up  the  property  of  all  the  corporations,  or  of  individuals, 
engaged  in  the  manufacture  of  friction  matches,  exacting  from 
the  seller  in  the  several  cases  a  bond  that  he  would  not  for  a 
term  of  years  engage  in,  or  aid  anyone  else  in,  the  manufacture 
of  matches  in  any  place  where  his  action  might  conflict  with 
the  interests,  or  diminish  the  profits  of  the  Diamond  Match 
Company;  and  in  that  case  the  purposes  of  the  company  wei^ 
declared  to  be  unlawful,  and  it  was  held  that  any  contract  made 
to  further  them  was  void  as  against  public  policy.  In  Distilling 
etc.  Co.  V.  People,  156  HI.  489,  47  Am.  St.  Bep.  200,  we  used, 
in  reference  to  this  Michigan  case,  the  following  language:  '^t 
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was  held  that  a  corporation^  organized  for  the  purpose  of  oon- 
trolling  the  mannf aetnire  and  aale  of  friction  matches^  and  by 
means  of  which  all  competition  was  stifled  and  opposition 
crushed^  and  the  whole  business  of  the  country  in  that  line 
engrossed  by  the  corporation,  was  a  menace  to  the  puUic,  its 
object  and  direct  tendency  being  to  prevent  fair  competition 
and  to  control  prices;  that  it  is  no  answer  to  say  that  the  monop- 
oly had  in  fact  reduced  the  prices  of  friction  matches;  that 
such  policy  may  haye  been  necessary  to  crash  competition;  th&t 
the  fact  exists  that  it  rests  in  the  discretion  of  the  corporation 
to  raise  prices  at  any  time  to  an  exorbitant  degree;  and  that 
such  combinations  have  frequently  been  cond^nned  by  courts 
as  unlawful  and  against  public  policy." 

The  material  consideration  in  the  case  of  such  combinations 
is,  as  a  general  thing,  not  that  prices  are  raised,  ^'^  but  that 
it  rests  in  the  power  and  discretion  of  the  trust  or  corporation 
taking  all  the  plants  of  the  seyeral  corporations  to  raise  prices 
at  any  time,  if  it  sees  fit  to  do  so. 

It  does  not  relieve  the  trust  of  its  objectionable  features  that 
it  may  reduce  the  price  of  the  articles  which  it  manufactures, 
because  such  reduction  may  be  brought  about  for  the  express 
purpose  of  crushing  out  some  competitor  or  oompelitora. 

In  the  case  at  bar,  however,  the  proof  shows  tiiat,  upon  the 
completion  of  the  new  organization,  and  as  soon  as  it  began  to 
operate  the  several  plants  conveyed  to  it,  this  price  of  glucose 
and  its  various  products  began  to  go  up.  One  of  the  witnesses 
testifies  that,  in  May,  1897,  the  price  of  glucose  wss  about  $.75 
per  100  pounds,  and  that  after  that  it  b^gan  to  go  up,  and  went 
as  high  as  $1.65  pier  100  pounds. 

The  public  policy  of  this  state  in  regard  to  this  matter  is  not 
only  manifested  by  the  decisions  of  the  supreme  court  of  the 
state  as  already  referred  to,  but  by  the  legislation  of  this  state. 
By  an  act  approved  June  11,  1891,  the  legislature  of  Illinois 
enacted  that  ^^if  any  corporation  organized  under  the  laws  of 
this  or  any  other  state  ....  for  transacting  or  conducting  any 
kind  of  business  in  this  state,  or  any  .  •  •  •  individual  or  other 
association  of  persons  whosoever,  shall  create,  enter  into,  be- 
come .  •  •  •  a  party  to  any  pool,  trust,  agreement,  comiflnation, 
confederation,  or  understanding  with  any  other  corporation, 
.  •  •  •  individual,  or  any  other  person,  or  association  of  person^ 
to  regulate  or  fix  the  price  of  any  article  of  merchandise  or 
commodity,  or  shall  enter  into,  become  a  member  of,  or  a  party 
to,  any  pool,  agreement,  contract,  combination,  or  oonf edieration 
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to  fix  OT  limit  the  amount  or  quantity  of  any  artide,  commodity, 
or  merehandiae  to  be  mannfacturedy  mined,  produced,  or  sold 
in  this  atate,  audi  corporation  •  •  •  •  or  individnal  or  other 
association  of  persons  shall  bie  deemed  and  ^^  adjudged  guilty 
of  a  conspiracy  to  defraud,  and  be  subject  to  indictment  and 
punishment  as  provided  in  this  act.**  Section  2  of  the  act  pro- 
yidea  that  ^t  ahall  not  be  lawful  for  any  corporation,  •  •  •  • 
agent,  officer,  or  employes,  or  the  directors  or  stockholders  of 
any  corporaition  to  enter  into  any  cocnbination,  contract,  or 
agreement  with  any  person  or  persons,  corporation  or  corpora- 
tion^ or  with  any  stockholder  or  director  thereof,  the  purpose 
and  effect  of  which  combination,  contract,  or  agreement  shall 
be  to  place  the  management  or  control  of  such  combination  or 
comMoationa,  or  the  manufactured  product  thereof,  in  the 
bands  of  any  trustee  or  trustees,  with  the  intent  to  limit  or  fix 
the  price  or  lessen  the  production  and  sale  of  any  article  of 
G<»iunerce,  use,  or  consumption,  or  to  prevent,  restrict,  or  di- 
minish the  manufacture  or  output  of  any  such  artide.''  Se(^ 
tion  8  provides  that,  if  a  corporation  or  a  company,  firm,  or  aaso- 
eiation  ahall  be  found  guilty  of  a  riolation  of  the  act,  it  shall 
be  puniahed  hj  a  fine  running  from  $500  to  $15,000,  according 
to  the  number  of  times  the  offense  is  committed.  Section  4  of 
the  act  provides  that  any  president,  manager,  director,  or  other 
officer  or  agent  or  receiver  of  any  corporation  or  association,  or 
any  member  of  any  company  or  association,  or  any  individual, 
found  guilty  of  a  violation  of  the  first  section  of  the  act,  may  be 
punished  by  a  fiitt  of  not  less  than  $200,  nor  to  exceed  $1,000, 
or  be  punished  by  confinement  in  the  county  jail,  not  to  exceed 
one  year,  or  both,  in  the  discretion  of  the  court,  etc  Section 
5  of  the  act  provides  that  any  contract  or  agreement  in  viol»» 
tion  of  any  provision  of  thB  first  four  sections  of  the  act  shall 
be  absolutely  void. 

This  act  of  June  11,  1891,  came  under  the  consideration  of 
this  court  in  Ford  t.  Chicago  Milk  Shippers'  Assn.,  155  HI. 
166,  and  was  there  held  to  be  constitutional:  HL  Sees.  Laws, 
p.  206. 

The  demurrers  admit  the  allegationa  of  the  bOl  to  be  true. 
Th)&  American  Olucose  Company,  a  corporation  organized  ^^ 
imder  the  laws  of  the  state  of  New  Jersey,  for  transacting  bus!* 
uess  in  Illinois,  and  the  other  persons  whose  names  appear  in 
the  record,  created  and  entered  into  a  trust  or  combination 
with  thmsdves,  and  with  one  or  more  of  the  five  corporations 
other  than  the  American  Olucose  Company,  who  conveyed  their 
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plants  to  the  Olncose  Sugar  Befining  Crompanyy  and  vith  tlie 
Glucose  Sugar  Befining  Company,  to  regulate  and  fix  the  price 
of  glucose  and  grape  sugar  and  their  products  and  by-products; 
and  they  also  centered  into  such  comt)ination  to  fix  or  limit  the 
amount  or  quantity  of  glucose  to  be  manufactured,  produced, 
er  sold  in  this  state.  These  parties,  therefore,  under  the  act 
were  guilty  of  a  conspiracy  to  defraud.  The  testimony  tends 
to  sustain  the  alliegations  of  the  bill.  James  A.  Lamon  says: 
^^The  price  of  glucose  has  been  within  thirty  or  sixty  days  past 
$1.00  (per  100  pounds) The  price  is  made,  as  I  under- 
stand it,  by  Pope  and  by  the  combination.  As  I  understand 
it  at  the  present  time,  the  glucose  is  $1.36,  I  beliere,  and 
twenty-five,  or  a  quarter  of  a  cent  a  hundred,  rebate  made  at 
the  expiration  of  six  months  to  the  purchaser.  That  is  by  this 
trust  or  combination.**  L.  G.  Yoe  testifies:  *'Our  last  purchase 
was  made  of  the  Glucose  Sugar  Befining  Company  on  the  fixst 
of  this  month  (October  or  November).  The  price  was  $1.25. 
We  were  to  have  a  rebate  at  the  end  of  six  montha  on  condi- 
tion of  dealing  exclusively  with  them."  The  evidence  shows 
that  efforts  were  made  to  induce  Pope  to  go  into  the  combina- 
tion and  transfer  his  plant  or  manufactory  to  the  Glucose 
Sugar  Befining  Company.  When  Pope  was  on  the  stand  as  a 
witness  in  this  case,  and  declined,  under  instructions  from 
Wilson,  to  state  whiether  or  not  he  was  manufacturing  glucose 
at  all  at  that  time,  or  whether  he  had  ever  sold  glucose,  or 
whether  he  had  manufactured  much  glucose  during  the  pre- 
ceding two  years,  he  stated  that  he  had  had  negotiations  with 
Wilson,  and  with  parti'es  claiming  to  represent  a  combination 
^""^  or  union  of  fiactories,  but  declined  to  state  what  price  Wil- 
son  offered  him  for  his  factory. 

By  the  act  approved  June  20,  1893,  in  regard  to  trusts  and 
combines,  the  legislature  of  Illinois  enacted :  *^That  a  trust  is 
a  combination  of  capital,  skill,  or  acts  by  two  or  more  persons, 
firms,  corporations,  or  associations  of  persons,  or  of  two  or  more 
of  them  for  either,  any,  or  all  of  the  following  purposes:  1.  To 
create  or  carry  out  restrictions  in  trade;  2.  To  limit  or  reduce 
the  production,  or  increase  or  reduce  the  price  of  merchandise 
or  commodities;  3.  To  prevent  competition  in  the  manufacture, 
making,  transportation,  sale,  or  purchase  of  merchandise,  prod- 
uce or  commodities;  4.  To  fix  at  any  standard  or  figure,  where* 
by  its  price  to  the  public  shall  be  in  any  manner  controlled  or 
established,  upon  any  article  or  commodity  of  merchandise, 
produce^  or  manufacture  intended  for  sale,  use,  or  consumption 
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in  fhiB  state;  or  to  establish  any  pretended  sgencj  whereby  Um 
Mle  of  any  such  article  or  commodity  shall  be  corered  np  and 
made  to  appear  to  be  for  the  original  vendor,  for  a  like  purpose 
or  purposes^  and  to  enable  snch  origin&l  render  or  Tnannfactnrar 
to  control  the  wholesale  or  retail  price  of  any  snch  article  or 
commodity  after  the  title  to  such  article  or  commodity  shall 
hire  passed  from  such  rendor  or  manufacturer;  6.  To  make  or 
enter  into,  or  examine  or  carry  ont  any  contract,  obligation,  or 
agreement  of  any  kind  or  description,  by  which  th^  shall  Und 
or  hare  boond  themselTes  not  to  sell,  dispose  of,  or  transport  any 
article  or  commodity,  or  article  of  imde,  nse,  merdiandise, 
eommerce,  or  eonsnmption  below  a  common  standard  figure,  or 
esrd  or  list  pricey  or  by  which  thiey  shall  agree  in  any  mann^ 
to  keep  the  price  of  such  article,  commodity,  or  transportation 
at  a  fixed  or  graduated  ^ure,  or  by  which  they  shall  in  any 
manner  estsblish  or  settle  the  price  of  any  article  or  commodity 
er  transportation  between  them  or  themselTes  and  others  to 
preclude  a  free  and  unrestricted  competition  among  themselyes 
or  ^""^  others  hi  the  sale  or  transportation  of  sny  such  article 
or  eommodity,  or  by  which  they  shall  agree  to  pool,  combine, 
or  unite  any  interests  they  may  hare  in  connection  with  the 
sale  or  transportation  of  any  such  article  or  commodity  that 
its  price  might  in  any  manner  be  affected.^    Section  2  of  the 
act  of  1893  proTides  that  any  corporation,  holding  a  charter 
under  the  laws  of  this  state,  which  shall  Yiolate  any  prorisicm 
of  the  act,  shall  forfeit  its  charter  and  franchise.    Section  4 
prorides  that  any  foreign  corporation,  Tiolating  any  provision 
of  the  act,  is  thereby  denied  the  right  and  prohibited  from 
doing  any  business  in  this  state.    Section  6  provides  that  ''any 
violation  of  either  or  all  of  the  provisions  of  section  1  of  this 
set  shall  be  and  is  hereby  declared  to  be  a  conspiracy  against 
trade,  and  a  misdemeanor;  and  any  person  who  may  be  or  may 
become  engaged  in  any  snch  conspiracy  or  take  part  therein  or 
aid  or  advise  in  its  commission,  or  who  shall  as  principal,  man- 
ager, director,  agent,  servant,  or  employ^,  or  in  sny  other 
capacity  knowingly  carry  out  any  of  the  stipulations*  purposes, 
prices,  rates,  orders  thereunder,  or  in  pursuance  thereof  shall 
be  punished  by  fine  not  leas  than  $2,000  nor  more  than  $5,000.'^ 
Sec^n  6  provides  that,  in  any  indictment  for  any  offense  under 
tiie  act,  it  shall  be  sufficient  to  state  the  purposes  and  effects  of 
oombination,  and  that  the  accused  was  a  member  of,  and  acted 
in  pursuance  of  it,  without  giving  its  name  or  description,  etc. 
Section  7  provides  that  in  prosecutions  under  the  sot  it  shall 
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Im  Bufficient  to  prove  that  a  trust  or  combination  as  defined 
therein  exists^  and  that  the  defendant  belonged  to  it  or  acted 
for  or  in  connection  with  it,  without  proving  all  the  membera 
belonging  to  it,  or  proving  or  producing  any  article  of  agree- 
ment or  any  written  inatrument  on  which  it  might  have  been 
based,  or  that  it  was  evidenced  by  any  written  inatnune&t  at 
all.  Section  8  provides  that  any  contract  or  agreement  in  vio- 
lation of  the  act  shall  be  absolutely  void  and  not  enforceable 
either  in  law  or  in  equity. 

^'^  The  bill  in  this  case  most  certainly  eontains  allegations 
in  regard  to  the  existence  of  a  combination  of  capital  and  acts 
by  two  or  more  persons  and  corporations  to  prevent  competi- 
tion in  the  manufacture  of  glucose  and  grape  sugar  and  their 
products  and  by-products,  and  to  create  and  oany  out  lestrio- 
tions  in  trader  which  allegations  bring  the  transactions  referred 
to  in  the  bill  within  thie  scope  and  meaning  of  section  1  of  the 
act  of  1893.  Therefore,  the  demurrers  were  improperly  sus- 
tained to  the  bill. 

8.  Counsel  for  the  Glucose  Sugar  Befining  Company  daini, 
however,  that  the  demurrer  was  properly  sustained  to  the  biU, 
upon  tihe  ground  that  a  stockholder  has  no  right  to  file  snch  a 
bill  as  this.  The  position  of  counsel  is,  that  a  stockholder  can 
only  file  a  bill  to  prevent  the  corporation  from  disposing  of  its 
properties,  upon  the  ground  that  it  will  affect  his  pecuniary  in- 
terests, and  because  of  the  necessity  of  protecting  his  property 
rights,  and  because  of  the  necessity  of  protecting  himself  from 
pecuniary  loss  or  injury;  and  that  a  stoddiolder  in  a  vendor  cor- 
poration has  no  right  to  enjoin  a  sale  and  transfer  of  a  factory, 
owned  by  such  vendor,  upon  the  ground  that  the  vendee  eorpo- 
ration  proposes  to  create  a  monopoly  in  the  manufacture  of 
glucose,  and  to  use  the  property  sold  to  that  end,  the  vendor 
being  charged  to  have  knowledge  thereof.  It  is  said  that  a 
stockholder  does  not  represent  the  public,  and  has  no  right  to 
main  laid  a  bill  to  protect  the  public  interests,  or  to  prevent  a 
violation  of  the  law  against  trusts  and  combines.  This  con- 
tention assumes  that  the  creation  of  a  trust  and  monopoly,  as 
described  in  the  bill,  will  work  no  injury  to  the  stockholder 
filing  the  bill.  In  support  of  this  contention  counsd  rely 
mainly  upon  the  cases  of  Cope  v.  District  Fair  Assn.  of  Hora, 
99  HI.  489,  39  Am.  Bep.  30,  and  Coquard  v.  National  Linseed 
Oil  Co.,  171  HI.  480. 

In  Cope  V.  District  Pair  Assn.  of  Flora,  99  Dl.  489,  89  Am. 
Bep.  30,  the  bill  was  filed  by  a  stockholder  in  an  incorporated 
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fair  association  ^^^*^  to  restrain  the  company  and  its  officers  from 
permitting,  for  a  pecuniary  reward,  gamblers  to  congregate  and 
ply  their  vocation  upon  the  grounds  of  the  company  during 
its  annual  exhrbitions;  but  it  did  not  appear  there,  from  the 
biU  or  otherwise,  that  the  complainant  therein  or  the  company 
had  thereby  sustained  any  pecuniary  injury  or  losa.    Here,  the 
demurrer  admits  thie  allegations  of  the  bill  to  be  true^  and  the 
bill  alleges  that  the  proposed  action  of  the  American  Glucose 
Company  and  its  directors  in  disposing  of  its  property  will 
destroy  the  yalue  of  the  complainants'  stock  therein,  and  will 
destroy  the  property  and  business  of  the  glucose  company,  and 
irreparably  injure  the  complainants;  and  that  their  stock  wiU 
be  reduced   in  yalue   to   less   than  one-twentieth  of  its  cost. 
HoreoTer,  the  bill  ezpi^ssly  refers  to  the  acts  of  1891  and  1893 
aboTe  set  forth;  and  the  latter  act  provides  for  a  forfeiture  of 
the  charter  and  franchise  of  any  corporation  violating  the  pro- 
visions of  the  act,  and  the  dissolution  of  its  corporate  existence. 
It  is  idle  to  say  that  a  stockholder  in  a  corporation  would  suffer 
BO  injury  from  ft  forfeiture  of  its  charter  rights  and  from  its 
dissolation.    In  such  a  case,  the  corporation  being  destroyed, 
his  stock  therein  would  be  completely  wiped  out,  and  be  made 
of  no  effect.    The  stockholder  has  a  right  to  protest   against 
such  use  of  its  property  by  the  managing  officers  of  a  corporap- 
tion,  as  will  lead  to  such  forfeiture  and  dissolution.    But  the 
matter  complained  of  in  the  Cope  case  did  not  relate  to  any  dis- 
position of  the  corporate  property,  but  related  merely  to  a 
license  given  by  the  association  to  outside  parties  permitting 
them  to  gamble.    The  case  is  not  on  all  fours  with  the  present 
ease  in  any  particular. 

As  to  the  case  of  Coquard  v.  National  Linseed  Ofl  Co.,  171 
Hi.  480,  the  main  object  of  the  bill  there  was  to  enjoin  the  of- 
ficers of  a  corporation  from  interfering  with  the  right  of  a 
stockholder  to  examine  its  books,  etc.  It  would  also  appear 
that,  in  that  case,  the  prayer  of  the  bill  was  that  the  corporation 
^^  should  be  wound  up,  and  its  charter  should  be  forfeited; 
and  it  was  held  that  such  forfeiture,  for  injury  to  thB  public 
and  to  its  rights,  could  only  be  enforced  by  the  state.  In  the 
esse  at  bar,  the  bill  does  not  seek  the  forfeiture  of  the  charter. 
Moreover,  it  was  alleged  there  that  the  stockholder  filing  the 
bin  had,  for  anything  that  had  appeared  to  the  contrary,  par- 
ticipated in  the  illegal  acts  of  which  he  complained,  and  for 
a  number  of  years  had  full  knowledge  of  the  occurrences  which 
he  recited;  and  it  was  there  said  that  his  participation  or  lachea 
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of  many  years  barred  him  from  obtaining  relief  on  his 
account  In  that  case,  the  main  gronnd  upon  whieh  the 
cision  of  the  conrt  was  based  was  that,  in  order  to  entitle  hin^ 
self  to  relief  against  the  formation  and  operation  of  an  illegal 
trusty  the  complaining  stockholder  must  be  free  from  partici- 
pation  in  such  illegality,  and  cannot  take  personal  advantage- 
thereof,  when  he  has  been  guilty  of  acqniescenee  and  long  delay. 
The  Coquard  case  is  not  applicable  here.  The  bill  here  alleges, 
and  the  proof  shows,  that  the  dissenting  stockhold)sr,  who  filed 
the  bill,  vainly  sought  information  from  the  officers  pf  the 
American  Glucose  Company  as  to  what  they  proposed  to  do  in 
the  matter  of  organizing  a  trust  and  disposing  of  its  propertj 
thereto.  The  bill  and  proofs  show  that  the  stockholder  filing' 
this  bill  attended  the  meeting  of  stockholders,  held  at  Bnftio, 
August  8,  1897,  for  the  purpose  of  taking  action  in  reference 
to  relinquishing  the  manufacturing  of  glucose  and  grape  sngar, 
and  selling  the  plant  and  property  of  the  company;  and  that  he 
there  protested  against  such  action  on  the  part  of  the  company, 
and  piresented  a  motion  that  the  stockholders  should  refuse  to 
ratify  the  offer  and  proposed  contract  for  the  sale  of  its  Peoria 
plant.  So  far  from  acquiescing  in  the  illegal  action  of  the  cor- 
poration, the  plaintiff  in  error,  Harding,  did  all  that  he  could 
to  defeat  and  prevent  such  action,  and  did  this  at  once  and 
without  delay. 

<*^  It  must  be  remembered  that  here  the  pecuniary  interest 
of  the  complaining  stockholder  was  to  be,  and  was,  affected  by 
the  sale  of  the  entire  property  of  the  American  Glucose  CSom- 
pany  against  his  consent,  and  by  the  abandonment  of  its  charter 
business  against  his  consent,  and  by  the  utter  inability  of  the 
corporation  to  make  money  or  win  profits,  which  necessarily  re- 
sulted from  such  a  sale,  and  from  a  contract  not  to  further  en- 
gage in  the  charter  business,  notwithstanding  the  American 
Glucose  Company  was  a  solvent  and  going  concern,  and  doing 
and  able  to  continue  to  do  a  profitable  business.  The  shares  of 
stock  owned  by  a  stockholder,  derive  their  value  from  the  cor- 
porate property  and  franchise,  although  the  stockholder's  l^al 
property  in  his  stock  is  distinct  from  the  property  of  the  corpo- 
ration: Porter  v.  Rockford  etc.  B.  B.  Co.,  76  HL  561.  If  the 
shares  derive  their  value  from  the  corporate  property  and  fran- 
chise, they  will  have  no  value  practically,  when  all  such  corpo- 
rate property  is  disposed  of,  and  the  right  to  carry  on  business 
is  destroyed.  What  was  here  attempted  was  an  abandonment  of 
the  business  and  a  sale  of  the  assets  without  legal 
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or  diflBoIntion  of  the  company.  It  makes  no  differeace  that  tho 
stockholder  is  to  be  allowed  to  reeeive  his  proportionate  share 
of  the  proceeds  of  the  sale  of  the  property.  He  has  the  right 
to  hold  his  inyestment  in  the  form  of  stocky  and  a  change  of 
such  inyestment  against  his  consent  is  a  ehange  which  affects- 
his  pecnniazy  or  financial  interests.  He  hss  the  right  to  Ibe  the 
jndge,  whether  such  a  change  in  his  pecnniaiy  status  shall  be 
made,  or  whether  he  shall  conturae  his  invertment  in  the  foim 
of  stock. 

The  Un  in  this  case  recites  that  the  complainants  therein 

filed  it,  not  only  in  their  own  behalf,  but  in  behalf  of  aU  other 

stockholders  who  might  see  fit  to  come  into  the  suit  and  join 

therein.    Where  the  officers  of  a  corporation  wrongfully  deal 

with  its  property  to  the  injury  of  the  stockholders^  the  latter 

vmy  maintain  a  bill  against  ^^  the  company  and  its  offlosta 

for  idief  against  snch  misappropriation.    Originally,  the  mle 

was  that  snch  a  suit  shonld  be  brought  by  the  corporation  it-^ 

fidf ;  bnt  equity  permits  a  stockholder,  ttther  indiyidnslly  or  on 

Mialf  of  other  stockholders  similarly  sitnated,  to  bring  sncb 

a  rait,  where  the  corporation  itself  either  refiuM  to  do  so,  or 

▼here  the  facts  show  that  the  wrongdoing  defendants  consti- 

tnte  a  majority  of  the  mansgyng  body,  or  when  it  is  resaonablx 

certain  that  a  demand  made  upon  the  proper  officers  of  the  cor> 

poration  to  bring  the  action  would  be  nnavailing:   Oreen  t.. 

Hedadmg,  159  HI  489,  60  Am.  St.   Bep.  178;  Bnischke  t. 

Nord  Chicago  Schnetsen  Verein,  145  HI.  488.    Here  the  bill 

aUeges,  and  the  proof  showa^  that  the  officers  and  directors  of 

the  American  Glucose  Company  and  the  majority  of  its  stock- 

holders  were  in  fayor  of  disposing  of  its  property  to  the  new 
corporation  to  be  formed,  and  that  they  adopted  a  resolntion 
to  carry  ont  snch  action  against  the  protest  of  Harding.  There* 
fore^  no  preyions  demand  upon  the  managing  officers  to  bring 
this  suit  wonld  haye  been  ayailing.  It  follows,  howeyer,  that 
where  the  bill  in  snch  case  is  filed  by  the  stockholder,  the  final 
Tdief,  when  obtained^  belongs  to  the  corporation  and  all  ita 
stockholders,  and  not  alone  to  the  stockholder  complaining.  In 
^isw  of  this  fact,  Pomeroy  in  his  work  on  Eqnity  Jnrispmdence, 
section  1095,  says:  ^TThis  yiew  completely  answers  the  objection, 
which  is  sometimes  raised  in  suits  of  this  class,  that  the  plaintiff 
Itaa  no  interest  in  the  subject  matt^  of  the  controyersy  nor  in 
the  rdieL  In  fact,  the  plaintiff  has  no  such  direct  interest; 
the  defendant  corporation  alone  has  any  direct  interest;  the 
is  permitted^  notwithstanding  his  want  of  interest,  to> 
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maintain  the  action  Botely  to  prevent  an  otherwise  complete 
failure  of  justice.''  Morawets^  in  his  work  on  Prirate  Corpora- 
tionSy  section  271,  says:  ^A  corporotion  and  its  shardioldeiB  are 
identical  .  •  • .  Obyionsly,  then,  any  injury  to  a  corporatioiL 
must  be  an  injury  to  its  shareholders;  and  it  follows  that  sab- 
ject  to  the  limitations  that  hatB  *^  been  pointed  out^  a  shsLre- 
holder  is  entitled  to  relief  in  equity  on  account  of  any  wrong 
constituting  an  infringement  of  the  corporate  rights.*^ 

The  views  above  expressed  are  abundantly  sustained  by  au- 
thority. In  Stewart  t.  Erie  etc  Transp.  Co.,  17  IGnn.  372,  the 
supreme  court  of  Minnesota  said:  '^e  agree  with  the  plaintiiPB 
counsel,  and  with  the  cases  by  him  dted,  that  it  is  against  tli0 
general  policy  of  the  law  to  destroy  or  interfere  with  tree  oom- 

petiti<>n An    unauthorized     monopoly,    la,    therefore^ 

against  public  policy  as  destroying  and  interfering  with  tree 
competition.  ....  If  a  corporation  is  employing  its  statutory 
powers,  funds,  etc.,  for  purposes  not  within  the  scope  of  its 
institution,  a  court  of  equi^  will,  upon  the  application  of  a 
single  dissentient  stockholder,  interfere  by  injunction.  •  •  •  • 
The  right  of  a  stockholder  to  this  interference  seems  to  be 
placed  upon  this  ground  that,  from  the  fact  that  the  corporation 
was  created  for  certain  purposes,  there  is  an  implied  contract 
that  it  shall  not  divert  its  powers  or  funds  to  other  puiposes, 
and  that  such  diversion  would  be  a  species  of  breach  of  trust  as 
well  as  a  violation  of  law,  which  might  endanger  the  ezistenoe 
of  its  charter.  But  it  is  to  a  dissentient  stockholder  that  the  re- 
lief is  granted,  and  to  a  etockholder  who  comes  with  diligence 

to  assert  his  rights There  is  no  good  reason,  of  which  we 

can  concfeive,  why  the  plaintiff's  right  to  maintain  this  action 
should  stand  upon  any  different  footing  because  the  contract 
provides  for  a  monopoly,  or  because  it  is  simply  ultra  vires. 
In  either  case,  the  contract  is  illegal Defendant's  objec- 
tion that  the  complaint  does  not  state  a  cause  of  action,  because 
no  facts  are  alleged  going  to  show  that  he  will  suffer  any  pecun- 
iary damage  in  consequence  of  the  contract  complained  of,  is 
not  well  taken,  not  only  because  the  complaint  alleges  that  the 
effect  of  the  contract,  if  carried  out,  will  be  to  render  plaintiffs 
stock  worthless,  but  because,  if  the  contract  is  illegal,  as  ^"^ 
alleged,  it  may  lead  to  a  total  forfeiture  of  the  charter  of  the 
company  in  which  plaintiff  is  a  stockholder.*' 

In  Small  t.  Minneapolis  Electro-Matrix  Co.,  46  Minn.  1^6^ 
the  court  said:  'TVe  need  not  inquire  how  far,  or  under  what 
circumstances,  considerations  of  public  policy  and  of  the  gen- 
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•rtl  interests  of  the  state  may  affect  the  right  of  a  ooiporation 
to  diseontiniie  the  busmess  for  which  it  was  created,  and  to 
surrender  to  another  eopporation  its  property'  and  the  con- 
duct of  SQch  bnainesa.  We  do  decide  that  such  a  sur- 
render of  the  property^  and,  so  far  as  possible,  of  the  fnno- 
tions  of  a  corporation  in  order  that,  while  it  is  to  still  continue 
in  Bzistence,  its  business  may  be  carried  on  by  another  corpo- 
ration, to  which  such  transfer  is  made,  would  Yiolate  the  rights 
of  a  nonassenting  stockholder,  arising  from  the  contract  im- 
plied, if  not  expressed,  in  the  creation  of  such  an  organization; 
and  he  would  be  entitled  to  have  such  acts  restrained  by  injunc- 
tion'': See,  also,  Abbott  y.  American  Hard  Bubber  Co.,  33  Barb. 
578;  People  t.  BaUard,  134  N.  Y.  269. 

In  the  fourth  edition  of  Cook  on  Corporations,  sections  669, 
670,  it  is  said:  '^That  a  charter  constitutes  a  contract  between 
tiie  corporation  and  its  stockholders  is  a  principle  of  law  that 
has  become  firmly  imbedded  in  the  jurisprudence  of  modem 

times Any  act  or  proposed  act  of  the  corporation,  or*of 

the  directors,  or  of  a  majority  of  the  stockholders,  which  is  not 
within  the  expressed  or  implied  powers  of  the  charter  of  incor- 
poration, or  of  aesociation — ^in  other  words,  any  ultra  vires  act — 
is  a  breach  of  the  contract  between  the  corporation  and  each 
one  of  its  stockholders,  and  consequently  any  one  or  more  of  the 
itockholders  may  object  thereto,  and  compel  the  corporation 
to  obseire  the  terms  of  the  contract  as  set  forth  in  the  charter. 
.  •  •  •  Ever  since  the  case  of  Abbott  v.  American  Hard  Bubber 
Co.,  33  Barb.  578,  the  law  has  been  clearly  established  in  this 
ooontry,  that  a  dissenting  stockholder  may  prevent  the  sale  of 
all  the  corporate  property  by  the  directors,  or  by  a  majority  of 
tiie  ^'^  stockholders,  where  the  corporation  is  a  solvent,  going 
concern.  And  even  where  a  dissolution  is  the  purpose  in  view, 
yet,  if  the  corporation  is  a  prosperous  one,  such  a  sale  cannot  be 
made.  If  the  purpose  of  such  dissolution  is  not  the  bona  fide 
discontinuance  of  the  business,  but  is  the  continuance  of  that 
business  by  another  new  corporation,  then  the  rule  is  that  a 
dissenting  stockholder  may  prevent  the  sale,  even  though  it 
is  made  with  a  view  to  dissolution  of  the  corporation.  •  •  .  • 
Such  a  dissolution  is  practically  a  fraud  on  dissenting  stock- 
holders. It  seeks  to  do  indirectly  what  cannot  legally  be  done 
directly.'* 

The  allegations  of  the  bill  in  this  case,  as  wisll  as  the  answer 
of  tfie  Olucoee  Sugar  Befining  Company,  and  the  testimony 

taken  in  the  case,  show  that  the  property  of  the  American  Olu- 
AM.  sr.  bbp.,  vou  lxxiv.— is 
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cose  Company  was  passed  over  to  a  new  corporation,  to  wit, 
the  Glucose  Sugar  Sefining  Company;  and  that  the  latter  com- 
pany waa  to  continue  the  business,  theretofore  prosecuted  by 
the  American  Olucose  Company,  which  was  a  solvent  oonoem 
and  doing  a  profitable  business.  There  is  no  reason  why  the 
American  Glucose  Company  should  not  have  continued  to  prose- 
cute its  own  business,  instead  of  turning  it  oyer  to  be  prosecuted 
by  a  new  corporation,  unless  the  officers^  directors,  and  stock- 
holders, making  the  transfer  to  the  new  corporation,  expected, 
by  suppressing  competition,  to  fix  and  control  priceG^  and  there- 
by increase  their  own  profits  to  the  injury  of  the  consumefB  of 
the  manufactured  products  and  of  the  public  generally.  It  mnst 
be  remembered  that  these  transfers  of  properties  were  not  made 
by  the  six  corporations  to  a  corporation  already  existing  and 
doing  business,  but  a  new  corporation  was  to'  be  created,  and 
was  created,  for  the  express  purpose  of  taking  and  using  the 
properties  to  be  conveyed  to  it.  All  the  arrangements  for  the 
several  transfers  wiere  made  before  the  new  corporation  was  al- 
lowed to  come  into  existence.  The  only  purpose  of  its  existence 
wae  to  take  and  use,  in  ^^^  a  consolidated  form,  all  the  plants 
of  the  aix  old  corporations.  The  illegal  trust  or  combination 
W88  formed,  not  after  the  making  of  the  sales,  but  by  the  sales 
themsdves. 

The  contention  of  counsel  for  the  Glucose  Sugar  Refining 
Company,  that  the  American  Glucose  Company  had  a  right  to 
make  a  sale  of  its  plant  to  the  new  corporation,  and  that  this 
transaction  must  be  regarded  by  the  court  merely  as  a  valid  sale, 
is  not  supported  by  the  allegations  of  the  pleadings,  or  by  the 
proofs  herein.  The  transfer  of  its  property,  made  by  the  Ameri- 
can Glucose  Company,  wus  a  transfer  to  a  corporation,  created 
for  the  express  purpose  of  taking  its  property  and  the  property 
of  other  corporations,  so  as  to  use  them  in  the  suppression  of 
competition,  and  in  the  creation  of  a  monopoly  in  the  manu- 
facture of  glucose,  and  grape  sugar,  and  their  p^ucts  and  by- 
products. The  whole  scheme,  as  devised  and  consummated, 
was  a  fraud  not  only  on  the  public,  but  upon  the  dissenting 
stockholder  filing  this  bill.  We  are,  therefore,  of  the  opinion 
that  the  bill  whs  not  demurrable  because  brought  by  a  atock- 
holder,  and  that  the  court  below  erred  in  sustaining  the  demur- 
rer, if  it  was  sustained  upon  that  ground  alone. 

4.  It  is  claimed  by  counsel  that,  inasmuch  as  the  American 
Glucose  Company  is  a  corporation  organized  under  the  laws  of 
the  state  of  New  Jersey,  this  bill  will  not  lie.    Counsel  for  de- 


Deo.  1899.]    Hardinq  v.  American  Olucosb  Ca  227 

fendants  bejow  introduced  in  evidence  sections  from  6  to  32  of 
an  act  of  the  legislature  of  New  Jersey  concerning  corporations, 
passed  in  1896,  after  the  American  Glucose  Company  was  in- 
corporated, which  was  in  1883.    Section  27  of  the  act  in  ques- 
tion provides  that  every  corporation  organized  under  that  act 
may  change  the  nature  of  its  business,  increase  and  decrease 
its  capital  stock,  etc.,  in  the  manner  provided  for  in  that  sec- 
tion.   Section  28  of   the  act  provides  that  any  corporation, 
whether  organized  under  a  special  act  of  incorporation,  or  un- 
der general  laws,  with  certain  exceptions,  may  relinquish  one  or 
more  branches  of  its  business.     ®®^    It  is  claimed  that,  ander 
said  sections  27  and  28,  the  American  Olucose  Company  was 
authorized,  under  the  laws  of  the  state  which  gave  it  its  charter, 
to  do  the  acts  which  have  been  heretofore  referred  to  and  set 
forth;  and  that,  by  reason  of  its  being  a  foreign  corporation, 
this  state  cannot  entertain  a  bill  which  seeks  to  inquire  into 
the  manner  in  which  its  directors  manage  its  affairs  and  exer- 
cise its  charter  powers.    The  bill  alleges,  and  the  proof  shows, 
that  the  American  Olucose  Company  owned  a  plant,  consist- 
ing of  real  estate  and  buildings  thereon,  together  with  the  ma- 
chinery, fixtures,  etc.,  therein,  situated  in  the  city  of  Peoria 
in  this  state,  and  that  it  operated  said  plant  in  this  state,  and 
therewith  eonducted  the  business  of  manufacturing  glucose  and 
grape  sugar.    Being  a  foreign  corporation,  thus  owning  prop- 
erty and  doing  business  in  this  state,  it  is  subject  to  the  same 
regulations  and  restrictions  which  apply  to  corporations  organ- 
ized under  a  charter  granted  by  the  state  of  Illinois.    Section 
26  of  the  Illinois  act  in  regard  to  corporations  provides  that 
'^foreign  corporations,  and  tixe  officers  and  agents  thereof,  do- 
ing business  in  this  state  shall  be  subjected  to  aU  the  liabili- 
ties, restrictions,  and  duties  that  are  or  may  be  imposed  upon 
corporations  of  like  character,  organized  under  the  general  laws 
of  this  state,  and  shall  have  no  other  or  greater  powers.    And 
no  foreign  or  domestic  corporation,  established  jor  maintained 
in  any  way  for  the  pecuniary  profit  of  its  stockholders  or  mem- 
bers, shall  pnrchase  or  hold  real  estate  in  this  state,  except  as 
provided  for  in  this  act.**    Section  6  of  the  Illinois  act  in  regard 
to  corporations  provides  that  corporations,  formed  thereunder, 
*%SLj  own,  possess,  and  enjoy  so  much  real  and  personal  estate 
a8  shall  be  necessary  for  the  transaction  of  their  business,  and 
may  Bell  and  dispose  of  the  same  when  not  required  for  the  uses 
of  the  corporation.*'    As  foreign  corporations  and  their  officers 
•od  agents,  doing  business  in  this  state,  are  subject  to  the  lia- 
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bilities  and  reetrictiona  of  domestic  corporationa  ^"^  of  like 
character^  and  aa  domestic  corporations  are  allo'Wed  to  sell  and 
dispose  of  the  real  and  personal  property  used  by  them  for  the 
transaction  of  their  business^  when  not  required  for  the  uses 
of  the  corporation^  it  follows  that  foreign  corporations  may 
s^ell  and  dispose  of  the  real  and  personal  estate  necessary  for 
the  transaction  of  their  business^  when  the  same  is  not  required 
for  the  uses  of  the  corporation.  There  is  no  allegation  in  the 
pleadings  in  this  case,  and  no  testimony  tending  to  prorie,  that 
the  property  of  the  American  Glucose  Company  at  Peoria  was 
not  required  for  the  uses  of  that  company.  On  the  contrary, 
the  proof  tends  to  show  that  the  property  was  required  by  the 
company  for  the  business  there  conducted.  As  has  already  been 
stated,  the  company  was  in  a  solyent  condition,  and  was  doing 
a  prosperous  business;  the  disposition  made  of  its  property  to 
a  gigantic  trust  with  a  capital  stock  of  $40,000,000,  was  such 
a  disposition  as  was  not  authorized  by  the  statute.  The  act 
of  1891,  which  has  already  been  set  forth,  applies  to  foreign 
corporations  as  well  as  to  domestic  corporations;  and  the  act  of 
1893,  above  tset  forth,  by  providing  in  section  44  that  eveiy 
foreign  corporation  violating  any  provision  of  that  act  shall  be 
denied  the  right  to  do  business  within  this  state,  impliedly  re- 
quires the  obedience  of  all  foreign  corporations,  doing  business 
in  this  state,  to  the  provisions  of  that  act. 

It  is  the  settled  doctrine  of  this  state,  established  by  many 
decisions  of  t&is  court,  that  foreign  corporations  do  not  come 
into  this  state  as  a  matter  of  legal  right,  but  only  by  comity, 
and  that  said  corporations  are  subject  to  the  same  iiBstrictions 
and  duties  as  corporations  formed  in  this  state,  and  have  no 
other  or  greater  powers:  Hazelton  Boiler  Co.  v.  Tripod  Boiler 
Co.,  142  111.  494;  Pennsylvania  Co.  v.  Bauerle,  143  HL  459; 
Bishop  V.  American  Preservers'  Co.,  157  HI.  284,  48  Am.  St 
Rep.  317;  Fanners'  Loan  Co.  v.  Elevated  Bailroad  Co.,  173  OL 
439;  Freie  v.  Fidelity  Building  Union,  166  DL  128,  57  Am.  Si 
Bep.  123;  Rhodes  v.  Missouri  Sav.  Co.,  173  111.  ^^  621.  In 
Distilling  etc.  Co.  v.  People,  156  IlL  448,  47  Am."  St  Bep.  200, 
where  the  defendant  corporation  was  organized  to  monopoliie 
the  business  of  manufacturing  and  selling  all  distillery  prod- 
ucts, and  the  various  plants  and  properties  used  in  that  busi- 
ness were  transferred  to  the  defendant  corporation,  we  said: 
'fThe  defendant  is  authorized  to  own  such  property  as  is  neces- 
sary for  canying  on  its  distillery  business,  and  no  mcnre.  Its 
power  to  acquire  and  hold  property  is  limited  to  that  purpose 
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and  H  hat  BD  power,  by  its  charter,  to  enter  upon  a  scheme  of 
getting  into  its  hands  and  nnder  its  control  all,  or  sahetantially 
aU,  the   dittilleiy  plants  and  the  distillery  IrasineBi  of  the 
conntiy  for  the  pnrpoee  of  controlling  production  and  prices, 
of  cmshing  ont  competition,  and  of  establishing  a  Tirtoal  mo* 
nopoly  in  that  business.  Snch  pnrposee  are  foreign  to  the  powers 
granted  by  the  charter.    Acquisitionfl  of  propwty  to  such  ex- 
tent and  for  such  pnrpose  do  not  come  within  the  authority 
to  own  the  property  necessary  for  the  pnrpose  of  carrying  on  a 
general   distillery   business/'    This  language  applies  both  to 
the  American  Glucose  Company  and  to  the  Glucose  Sugar  Re- 
fining Company.    FoUBign  corporations  cannot  be  permitted  to 
come  iuto  this  state  for  the  purpose  of  asserting  rights  in  con* 
travention  of  our  laws:  Hazelton  Boiler  Co.  t.  Tripod  Boiler 
Co.,  142  HL  494. 

In  Pope  T.  Hanke,155  HI.  617,  it  was  held  that  comity  bo> 
twesn  different  states  does  not  reqfoire  a  law  of  one  state  to  bo 
executed  in  another,  when  it  will  be  against  the  public  policy  of 
the  latter  state;  that  no  state  is  bound  to  recognize  or  enforoe 
contracts  which  are  injuriouB  to  the  welfare  of  its  people,  or 
which  are  in  yiolation  of  its  own  laws;  and  that  a  contract 
made  in  one  state  will  not  be  enforced  in  another  when,  to  do 
so,  would  contravene  the  criminal  laws  of  the  latter  state,  or 
would  be  against  the  express  prohibiticm  of  its  laws.  This  same 
doctrine  was  also  announced  in  Bhodes  ▼.  Missouri  Sav.  Co.,  173 
m.  621. 

^"^  The  proof  shows  that  nearly  all  the  parties  organising 
and  engineering  the  illegal  combination  known  as  the  Glucose 
Sugar  Befining  Company  were  citizens  of  Illinois;  and  that 
four  of  the  corporations  which  transferred  their  property  to  the 
Glucose  Sugar  Befining  Company  were  operating  their  plants 
in  Illinois  at  Peoria,  Bockford,  and  Chicago.  Citizens  of  Illi- 
nois cannot  evade  the  laws  of  Illinois  passed  against  trusts  and 
combines,  and  defy  the  public  policy  of  the  state  by  going  into 
a  foreign  state,  and  chartering  a  corporation  to  do  business  in 
this  state  in  violation  of  its  laws.  When  these  foreign  corpo- 
rations come  into  this  state  to  do  business,  they  must  conform 
to  the  laws  and  public  policy  of  this  state.  Moreover,  the  prop- 
erty transferred  to  Johnson,  and  through  him  to  the  Glucose 
Sugar  Befining  Company,  consisted  largely  of  real  estate, 
located  in  Illinois,  and  nothing  is  better  settled  than  that  the 
validity  of  all  transactions  relating  to  laad  depends  upon  the 
lawB  of  the  state  where  the  land  is  situated:  Wunderle  v.  Wun- 
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derle,  144  HI.  40.  If  real  estate  in  Blinois,  owned  by  domeatic 
corporations,  cannot  be  used  for  the  purpose  of  carrying  out 
the  business  of  an  illegal  trust  or  combination,  real  estate  in 
niinoiSy  owned  by  a  foreign  corporation,  cannot  be  used  for 
such  a  purpose. 

We  are,  therefore,  of  the  opinion  that  the  &ct  that  the 
American  Glucose  Company  and  the  Glucose  Sugar  Befining 
Company  were  foreign  corporations  does  not  militate  against 
the  power  of  the  courts  in  this  state  to  grant  relief  under  such 
a  bill  as  is  filed  in  this  case. 

5.  One  of  the  features  of  the  transaction,  by  which  the  prop- 
erty of  the  American  Glucose  Company  was  taken  from  it^  is 
the  contract  entered  into  on  August  11,  1897,  between  that 
company  and  the  Glucose  Sugar  Refining  Company.  This  con- 
tract indicates  clearly  that  the  object  of  the  whole  scheme  was 
to  suppress  competition  in  the  manufacture  of  the  products 
referred  to,  and  to  create  a  monopoly  therein.  By  the  terms 
of  that  ^"^^  agreement,  the  American  Glucose  Company  agreed 
that  it  would  not,  at  any  time  during  the  period  of  twenty-fiTe 
years  from  that  date,  within  a  radius  of  1,500.  miles  of  Chicago, 
engage  in  the  business  of  buying,  manufacturing,  or  selling 
glucose,  grape  sugar,  or  any  of  the  products  produced  by  any 
glucose  factonr;  and  it  was  therein  recited  that  the  agreement 
so  to  refrain  from  engaging  in  such  business  for  the  period 
named  was  a  part  of  the  consideration  paid  by  the  Glucose  Sugar 
Befining  Company  for  the  purchase  of  the  property  of  the 
American  Glucose  Company.  Contracts  in  total  restraint  of 
trade  are  void;  but  contracts  in  restraint  of  trade  are  valid,  and 
will  be  enforced,  where  the  restraint  is  reasonable,  partial,  and 
founded  upon  a  good  consideration.  In  other  words,  all  con- 
tracts made  in  general  restraint  of  trade  are  void.  A  contract 
to  refrain  from  trade  throughout  an  entire  state  has  been  held 
to  be  general  and  illegal,  while  limitation  to  a  particular  place 
is  allowable.  It  has,  howeyer,  been  held  that  some  callings 
would  be  treated  as  being  xmder  general  restraint,  if  inhibited 
by  contract  throughout  the  state,  while  others  would  not:  3 
Am.  &  Eng.  Ency.  of  Law,  882;  9  Am.  &  Eng.  Ency.  of  Law, 
884-888.  Where  a  contract  in  restraint  of  trade  is  general  not 
to  pursue  one's  trade  at  all,  or  not  to  pursue  it  in  the  entire 
realm  or  country,  the  contract  is  clearly  against  public  policy, 
and  as  such  is  void:  Beach  on  Monopolies  and  Industrial  Trusts, 
sec.  37,  p.  114.  In  Hursen  v.  Gavin,  162  111.  377,  we  said: 
Undoubtedly,  contracts  in  total  restraint  of  trade  are  void. 
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.  •  •  •  A  contract  in  restraint  is  thus  total  and  general^  when, 
by  it  a  party  binds  himself  not  to  carry  on  his  trade  or  business 
at  all,  or  not  to  puisne  it  within  the  llmita   of  a  particular 

country  or  state/' 

The  evidence  shows  that  the  manufacture  of  glucose  and 
grape  sugar  and  their  products  is  confined  to  a  certain  ''com 
belt/'  where  com  is  raised,  and  that  this  district  is  embraced 
within  the  territory  specified  in  the  ^^  contract  of  August  11, 
1897;  that  is  to  say^  within  a  radius  of  1,500  miles  of  Chicago. 
As  the  CYidence  in  this  record  tends  to  show  that  glucose  can 
only  be  manufactured  successfully  within  this  radius,  the 
agreement  not  to  manufacture  and  sell  it  therein  amounted,  in 
effect,  to  an  agreement  in  total  or  general  restraint  of  trade; 
hence,  the  agreement  was  yoid^  and  stamps  the  transaction,  of 
which  it  was  a  part,  as  illegal 

6.  The  qitestion  arises.  What  is  the  proper  judgment  to  be 
rendered  by  this  court  in  this  case?   As  has  already  been  stated, 
ibe  Gluco0e  Sugar  Befining  Company  filed  a  demurrer  to  a  part 
of  the  bill  and  an  answer  to  a  part.    The  demurrer  was  directed 
against  such  parts  of  the  bill  as  alleged  the  sale  of  the  property 
of  the  American  Glucose  Company  to  be  a  part  of  one  genend 
transaction,  which  involyed  the  sales  of  the  properties  of  fiye 
other  corporations.    The  answer  purports   to   be  directed  to 
those  parts  of  the  bill  which  specify  other  features  of  the  trana- 
fer  of  the  property  of  the  American  Olucose  Company  outside 
of  the  connection  of  such  transfer  with  the  other  transfers  in 
question.    The  main  relief  sought  by  the  bill  is  the  setting  aside 
of  the  transfer  of  the  property  of  the  American  Glucose  Com- 
pany.   It  matters  not  that  such  transfer  is  sought  to  be  set 
aside  on  several  grounds.    The  relief   is   the  same  whatever 
ground  may  be  relied  upon.    The  answer  sets  up  the  fact  that 
the  American  Glucose   Company   is  a  corporation  organized 
under  the  laws  of  New  Jersey  for  the  purpose  of  engaging  in  the 
busmess  of  manufacturing  glucose,  etc.,  and  other  products  of 
com  in  Tllinois;  it  then  proceeds  to  set  up  the  execution  of 
the  deeds  of  the  American  Glucose  Company  to  Johnson,  and 
of  Johnson  to  the  Glucose  Sugar  Befining  Company;  and  it  then 
alleges  that  the  latter  company  paid  cash  for  the  premises  at 
the  date  of  the  delivery  of  said  deeds.    The  bill  had  alleged 
that  the  method  of  the  pool  or  combination  was  to  swallow  up 
or  merge  therein  the  plants  engaged  in  such  business  in  •*• 
the  United  States  by  issuing  to  the  several  corporations  there, 
tofore  operating  that  business  stock  in  the  said  pool  or  couh 
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bine  or  in  laid  tnut  or  corporation;  and  that»  whero  this  method 
failed,  its  method  was  to  buy  such  other  organiaationa  and  plants 
for  cash.     The  buying  of  some  of  the  planta  for  cash,  when  it 
WBB  necessary,  was  a  part  of  the  method  of  carrying  out  the  po(d 
or  combination.    The  demurrer,  being  directed  to  snch  parts  of 
the  bill  as  had  reference  to  the  formation  of  the  pool  or  com- 
bination, was  necessarily  directed  to  tiiose  parts  which  alleged 
•he  payment  of  cash  as  a  method  of  carrying  it  ont,  as  well  aa 
to  those  parts  which  alleged  the  taking  of  stock  in  the  new  cor- 
poration, as  the  method  of  securing  the  properties  to  be  pur- 
chased.   Hence,  the  answer  was  directed  to  the  same  part  of 
the  bill  to  which  the  demurrer  was  directed.    Again,  the  answer 
sets  np  facts  showing  that  the  American  Glncose  Company  re- 
linquished its  manufacturing  business  at  Peoria,  and  transferred 
its  property,  through  the  deeds  to  Johnson,  to  a  new  corporar 
tion,  organised  in  New  Jersey  to  do  the  same  business  in  Illinois 
which  the  American  Glucose  CSompany  had  theretofore  done  in 
Illinois.    In  other  words,  the  answer  sets  up  facts  showing  that 
the  American  Glucose  Company  discontinued  the  business  for 
which  it  was  created,  and  surrendered  to  another  corporation 
its  property  and  the  conduct  of  such  business,  without  alleging 
in  any  way  that  the  American  Glucose  Company  was  insolvent, 
or  that  it  was  necessary  for  it  so  to  transfer  its  business  and 
property.    The  effect  of  such  transfer  was  to  lessen  the  number 
of  corporations  engaged  in  the  business  of  manufacturing  glu- 
cose, because  the  answer  treats  the  Glucose  Sugar  Refining  Com- 
pany as  an  already  existing  corporation,  engaged  in  the  budness 
when  the  transfer  to  it  was  made.    If  tiiis  was  so,  the  American 
Glucose  Company,  without  cause,  suppressed  competition  in 
the  business  to  the  extent  stated.    This  part  of  the  answer, 
therefore,  was  directed  to  the  allegations  in  regard  •**  to  the 
formation  of  a  trust  set  forth  in  the  bill,  and  was,  therefore, 
directed  to  the  same  part  of  the  bill  which  was  demurred  to. 
Again,  the  bill  was  charged  by  the  Glucose  Sugar  Refining  Com- 
pany to  be  demurrable  upon  the  ground  that  it  was  filed  by  a 
stockholder;  and  the  reason  why  it  is  urged  that  a  stockholder 
cannot  file  a  bill  is,  that  a  stockholder  cannot  enjoin  the  sale  ot 
the  property  of  a  corporation  upon  the  ground  that  the  pur- 
chaser intends  to  violate  the  criminal  law  of  the  state.    The  an- 
swer, however,  proceeds  to  reply  to  the  bill  as  though  it  was 
properly  in  court,  and  the  stockholder  had  a  right  to  file  it.    In 
other  words,  the  answer  concedes  what  the  demurrer  denies. 
The  defendant  may  not  answer  and  demur  also  to  the  same 
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part  of  the  hSl.  If  he  demur  to  a  part,  and  answer  to  the  same 
part,  both  cannot  etand;  the  demurrer  in  such  case  ia  overruled 
by  the  answer:  Barbey's  Appeal,  119  Pa.  St.  413;  6  Bncy.  of  PL 
ft  Pr.  414.  We  are  inclined  to  the  opinion  that  the  answer  of 
lihe  Olucoee  Sugar  Befining  Company  oyerrulea  its  demurrer  in 
one  or  more  of  the  respects  aboye  referred  to. 

But,  whether  this  is  so  or  not>  the  Glucose  Sugar  Befining 
Company  was  a  purchaser  of  the  property  pendente  lite.    Conn* 
Bd  for  the  Glucose  Sugar  Befining  Company  daim  that  there 
was  a  sale  of  this  property  to  it.    It  is  doubtful,  under  the  eri- 
dence,  whether  there  was  any  sale  at  alL    llie  deed  by  the 
American   Glucose  Company  was  made  to  Johnson,  4>ut  ha 
nrears  that  it  was  neyer  deliyered  to  him,  and  that  he  neyer 
purchased  the  property.    The  deed  by  the  American  Glucose 
Company  was  not  made  to  the  Glucose  Sugar  Befining  Com* 
pany,  but  was  made  to  Johnson,  and  a  deed  is  alleged  to  haye 
been  made  by  him  to  the  Glucose  Sugar  Befining  Company. 
Johnson  receiyed  no  purchase  money,  and,  when  he  signed  the 
deed,  was  not  aware  of  the  character  of  the  instrament  he  was 
fiigniug.    The  deed  made  to  him,  and  the  deed  made  by  him, 
▼ere  made  after  this  bill  was  filed,  ^^  and  after  summons  was 
Berred  upon  the  American  Glucose  Company.    Ids  pendens  be- 
gins  from  the  sendee  of  the  summons  or  subpoena  after  the  fil- 
ing of  the  bill:  Grant  y.  Bennett,  96  HI.  513.    ^A  purchaser 
from  the  defendant  while  the  suit  is  pending  acquires  his  inter- 
^  subject  to  such  decree  as  may  be  rendered  on  the  hearing*': 
Horris  y.  He,  152  HI.  190,  43  Am.  St.  Bep.  233.    In  Norris  t. 
He,  152  HL  205,  43  Am.  St.  Bep.  233,  we  said:  '"Where  there 
is  a  purchase  pendente  lite,  not  only  is  the  purchaser  boimd  by 
the  decree  that  may  be  made  against  the  person  from  whom  he 
derires  the  title,  but  the  litigating  parties  are  exempted  from 
taking  any  notice  of  the  title  so  acquired;  and  such  purchaser 
need  not  be  made  a  party  to  the  suit    He  is  not  a  necessary 
party,  because  his  yendor  or  grantor  continues  as  the  repre- 
lenktiye  of  his  interests,  and  the  plaintiff  or  complainant  may 
ignore  his  purchase,  and  proceed  to  final  decree  against  the 
original  parties/* 

Here,  the  American  Glucose  Company,  and  the  officers  and 
directors  thereof,  and  the  majority  of  stockholders  withdrew 
their  answers,  and  submitted  to  a  default;  and  a  decree,  confess- 
ing all  the  allegations  of  the  bill,  was  entered  against  them. 
That  decree  is  binding  upon  the  Olucose  Sugar  Befining  Com* 
pany  as  a  purchaser  pendente  lite.    As  a  decree  pro  conf  esso  was 
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entered  against  the  American  Glucose  Company,  finding  such 
allegations  of  the  bill  to  be  true  as  justify  the  setting  aside  of 
the  sale  of  its  property^  the  Glucose  Sugar  Befining  GompaDy, 
which  claims  to  derive  title  from  the  American  Glucose  Com- 
pany, is  bound  by  this  decree  against  the  latter  company. 

The  decree  pro  confesso  is  sustained  by  the  testimony  in  the 
record.  Wilson,  counsel  for  the  Glucoses  Sugar  Befining  Com- 
pany, was  present  at  the  taking  of  all  the  testimony  on  the 
part  of  the  complainants  below,  and  cross-examined  the  wit- 
nesses. The  interests  of  the  American  Glucose  Company^  and 
its  officers  and  directors,  were  one  with  thoee  of  the  Glucose 
Sugar  Refining  Company.  •*•  According  to  the  showing  made 
by  this  record,  as  soon  as  the  answers  of  the  former  were  with- 
drawn, their  counsel  at  once  entered  their  appearance  as  solic- 
itors of  the  latter. 

It  is  true  that  counsel  for  the  Glucose  Sugar  Befining  Com- 
pany refused  to  allow  witnesses  to  testify  upon  many  material 
and  important  matters.  Many  of  these  witnesses  say  that  they 
declined  to  answer  simply  because  Wilson  objected  to  the  ques- 
tions. Two  of  the  counsel  in  this  case  refused  to  answer  ques- 
tions when  they  were  upon  the  stand  as  witnesses.  As  we 
understand  the  record,  the  refusal  to  answer  was  not  placed 
upon  the  ground  that  the  witnesses'^Vould  thereby  eriminate 
themselyes,  as  showing  their  violation  of  the  laws  of  the  state 
against  trusts  and  combines.  Their  privilege  in  this  regard 
was  not  claimed.  Nor  did  the  main  counsel,  wheati  testifying, 
base  the  refusal  to  answer  upon  the  ground  that  to  do  so  would 
be  to  divulge  privileged  communications.  These  witnesses  were 
forbidden  to  answer  merely  upon  the  alleged  ground  that  the 
questions  addressed  to  them  called  for  immaterial  testimony. 
This  is  no  reason  why  a  witness  should  refuse  to  answer,  where, 
in  the  question,  no  self-crimination  or  privileged  c6mmunication 
is  involved.  Therefore,  the  constant  objections  and  refusals 
to  answer  which  appear  all  through  this  record  amount  to  an 
actual  obstruction  of  the  administration  of  justice.  The  fact 
of  such  refusal  is  to  be  considered  against  the  defendants,  the 
same  as  any  other  refusal  to  produce  evidence,  which  is  within 
the  power  of  a  witness.  Such  refusal  to  answer  is  competent 
evidence  against  the  witness:  Andrews  v.  Prye,  104  Mass.  234; 
29  Am.  &  Eng.  Ency.  of  Law,  846. 

But,  notwithstanding  the  difficulties  thrown  in  the  way  of 
eliciting  evidence  by  these  objections  and  refusals  to  answer, 
the  record  contains  sufficient  testimony  to  set  aside  the  transfer 
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made  of  the  property  of  the  AmerlcaiL  Qlucoee  Company,  aa 
the  same  is  ahove  detailed. 

**^  Many  points  are  made  by  counsel  for  Joseph  Firmenich 
and  George  Eirmenich  in  their  arguments  in  support  of  their 
demurrer  to  the  bilL  But^  in  view  of  the  disposition  of  the 
case,  so  far  as  the  Firmenichs  are  concerned,  which  is  herein- 
after made,  it  is  unnecessary  to  notice  these  points.  Allegations 
of  the  bill  which  concern  the  Firmenichs  are  few  and  meager. 
Counsel  for  plaintiffs  in  error  consents  in  his  Inrief  that  the  bill 
may  be  dismissed  as  to  the  Firmenichs. 

So  far  as  the  Illinois  Trust  and  Sayings  Bank  is  concerned, 
it  claims  to  have  no  interest  in  the  transaction,  except  as  a 
repository  and  holder  in  escrow  of  the' papers  of  all  the  parties 
eoncjemed. 

Therefore,  we  are  inclined  to  think  that  whatever  error  the 
dreuit  court  committed  in  sustaining  the  demurrer  of  the 
Knuenichs  and  of  the  bank  is  not  sufficient  to  justify  a  reyersal 
and  iiemandment  of  the  cause  for  the  purpose  of  allowing  them 
to  answer  the  bill. 

The  decree  of  the  court  below,  dismissing  the  bill,  is  reversed, 
and  the  cause  is  remanded  to  the  circuit  court  of  Peoria  county, 
with  instructions  to  dismiss  the  bill  as  to  Joseph  Firmenich  and 
George  Firmenich,  and  the  Illinois  Trust  and  Savings  Bank, 
and  to  enter  a  decree,  setting  aside  the  deed  of  the  American 
Glucose  Company  to  Edwin  L.  Johnson,  and  the  deed  executed 
by  Edwin  L.  Johnson  to  the  Glucose  Sugar  Refining  Company, 
and  all  the  contracts,  assignments,  and  other  instruments,  ac- 
companying the  delivery  of  those  deeds,  so  far  as  the  American 
Glucose  Company  and  its  directors  and  officers  and  stockholders 
are  concerned,  and  to  grant  such  other  and  further  relief  as  is 
consistent  with  the  prayer  of  the  bill,  and  as  is  sustained  by  the 
evidence  already  in  the  record. 


What  Oomblxistloiia  Oonstltuto  tTnlawftil  Tniats.* 
8cope  €f  2foto.->In  this  note  we  shaU  be  concerned  primarily 
^Hh  the  question  as  to  what  contracts  or  combinations  form  un- 
lawfnl  trusts.  Whether  there  Is  an  adequate  remedy  In  any  par- 
ticular casev  or  what  remedies  are  ^yallable  at  all,  wlU  ikot  be 
treated.  An  agreement  m&y  be  unlawful  and  yet  third  persons 
bare  no  remedy.  Parties  to  an  unlawful  agreement  may,  perhaps, 
complain  of  It  themselyes,  stockholders  In  a  cotrporatlon  may,  as  in 
the  principal  case,  have  a  right  to  enjoin  or  otherwise  Interfere  with 
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Validity  of  oontraets  In  restraint  of  trade:  92  Am.  Dee.  761-786.  I 
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tlie  performance  of  an  agreement  which  creates  an  onlawful  trmt, 
and  in  many  cases  the  state  itself  may  interfere  to  annnl  tmat  com- 
binationsb  But  whatever  relief  may  be  given,  whether  the  OMnpIaia- 
Ing  party  is  the  state,  a  stockholder  in  a  corporation,  a  third  party,  or 
one  of  the  parties  to  the  nnlawf nl  agreement,  it  will  not  be  treated 
la  this  note.  Mnch  of  the  current  discussion  relative  to  troats  and 
the  protection  the  law  fisnishes  them  is  in  point  only  so  fsr  as  ap- 
plied to  the  remedies  which  the  law  gives.  The  law  may  condemn 
an  agreement  so  as  to  render  It  void  and  nnenforceabla  by  the  oomrts, 
where  such  condemnation  will  not  reach  to  the  extent  of  imposing 
criminal  liability,  or  even  dvll  liability  in  damages  to  a  third  party. 
A  good  example  of  this  Is  a  contract  In  unreasonable  restraint  of 
trade  which  at  common  law  was  not  unlawful  In  the  sense  of  b^ng 
criminal,  or  giving  rise  to  a  dvU  acti<m  for  damages  in  favor  of  one 
prejudicially  affected  thereby,  but  was  simply  void,  and  was  not  en- 
forced by  the  courts:  United  States  v.  Addyston  Pipe  etc  Go.,  86 
Fed.  Bep.  271.  See,  also^  Aetna  Ins.  Co.  v.  Oommonwealtb  ^Ky.). 
61  S.  W.  Bep.  d2i.  The  general  doctrine  relating  to  contracta  in  fe> 
straint  of  trade  will  only  be  touched  Incidentally.  We  shall  indu^ 
in  the  discussion  all  contracts  and  combinations,  whether  of  capital 
or  labor,  and  whether  of  large  Industries  or  small,  which  are  within 
the  principle  of  the  modem  doctrine  against  trusts.  The  word 
"trust,^  as  a  legal  term,  in  the  sense  in  which  we  use  It,  Is  of  voy 
recent  origin.  So  recent,  indeed,  that  few  of  the  cases  make  any  use 
of  the  term  whatever.  Its  use  is  very  rare  outside  of  decisions  un- 
der anti-trust  laws,  and  yet  the  principle  which  the  word  «nbodIes 
Is  very  general  In  Its  application. 

Definition  of  Tru$i.^The  word  "trust"  has  come  to  signify  any  com- 
bination, whether  of  producers  or  vendors  of  a  commodity,  for  the 
purpose  of  controlling  prices  and  suppressing  competition.  AH  con- 
tracts, agreements,  and  schemes,  whereby  those  who  are  competitors 
combine  to  regulate  prices  are  "trusts":  2  Oook  on  Oorporationa,  sec. 
608  a;  26  Am.  ft  Bng.  Bncy.  of  Law,  229.  In  its  origin,  the  word 
"trust"  meant  a  genuine  trust  agreement,  whereby  trustees  were  em- 
powered to  hold  the  stock  of  several  corporations,  the  stockholdos 
receiving  in  return  trust  certificates.  The  trustees  own  the  atock, 
vote  it,  elect  the  directors  of  the  various  corporations,  and  effectively 
control  all  the  corporations  in  the  combination.  The  Standard  Oil 
trust  and  the  sugar  trust  are  well-known  samples  of  the  original 
form  of  trust  organisation.  These  eariy  forms  of  trusts  were,  In  re- 
ality, copartnerahip  trusts,  and  since  a  corporation  had  no  power  to 
enter  into  a  partnership  agreement,  they  were  declared  to  be  Illegal 
on  this  ground,  and  the  chartera  of  the  various  corporations  compos- 
ing the  trust  were  subject  to  forfeiture  in  an  action  by  the  states  In 
the  sugar  trust  case— People  v.  North  Blver  Sugar  etc.  Go.,  Ill  N.  T. 
682, 18  Am.  St.  Bep.  849— the  court  said  that  the  conduct  of  the  cop* 
poratlons  had  "helped  to  create  an  anomalous  trust,  which  is.  In  sub- 
stance and  effect,  a  partnership  of  twenty  separate  corporations. 
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•  •  •  .  It  l8  a  TlolatliHi  of  law  for  corporations  to  enter  Into  a  part- 

nerahip Tbe  vital  characteristics  of  the  corporation  are  of 

necessity  drowned  In  the  paramount  authority  of  the  partnership. 
....  There  cam  be  no  partnerships  of  separate  and  independent  cor- 
porations, whether  directly  or  Indirectly  through  the  medium  of  a 
tmst*'  To  the  same  effect  see  State  y.  Standard  Oil  Go..  49  Ohio  St. 
137,  34  Am.  St  Rep.  541;  Mallory  y.  Hanaur  Oil  Woriu,  86  Tenn. 
508;  Bishop  t.  American  Preservers'  Co.,  167  DL  284,  48  Am.  St 
Rep.  817. 

The  original  form  of  trust  being  declared  illegal,  the  law  was 
sought  to  be  evaded  by  the  formation  of  ai  large  corporation,  to 
which  the  property  of  other  corporations  was  transferred.    The  prin* 
cipal  case  fnmishes  a  good  example  of  such  an  organization,  which 
met  the  same  fate  at  the  hands  of  the  law  as  the  original  form  of 
tmst  agreements,  though  not  because  ai  partnership  was  formed.    In 
Distilling  etc  Oo.  v.  People,  156  lU.  448,  47  Am.  St  Bep.  200.  the 
question  was  raised  directiy  as  to  whether  a  transfer  by  trustees  of 
the  property  of  several  corporations  to  a  single  corporation  did  not 
purge  the  original  trust  combination  of  its  illegality.    It  was  con- 
tended that  '*the  change  in  the  mode  of  holding  the  distillery  proper- 
ties of  the  various  corporations  formeriy  belonging  to  the  trust  by 
rorrenderlng  the  stock  of  the  corporations  by  means  of  which  the 
control  of  those  properties  was  formerly  maintained,  and   having 
the  properties  themselves  transferred  and  conveyed  directly  to  the 
defendant  corporation,  had  purged  the  combination  of  its  illegal- 
ity.   It  must  be  admitted  that  these  changes,  so  far  as  they  have 
any  effect  upon  the  rights  or  interests  of  the  former  stockholders 
In  those  corporations  or  of  the  public,  are  formal,  rather  than  sub- 
itantial.    The  same    interests  are  controlled  in  substantially  the 
Bame  way  and  by  the  same  agencies  as  before.    The  nine  trustees 
of  the  trust  who,  as  holders  of  all  the  capital  stock  of  the  cor- 
porations and  as  a  majority  of   the  directors  of  each,  controlled 
inch  corporate  property,  became  the  subscribers  for  all  the  stock 
of  the  new  corporation  and  its  boaord  of  directors.    The  conveyance 
and  transfer  of  the  properties  of  the  constituent  companies  to  the 
new  corporation  was  merely  a  transfer  by  the  trustees  to  themselves, 
though  in  a  slightiy  different  capadty,  and  the  former  stockholders 
in  the  constituent  companies  simply  exchanged  their  trust  certifi- 
cates, share  for  share,  for  stock  in  the  new  corporation.    That  cor* 
poration  thus  succeeds  to  the  trust  and  its  operations  are  to  be  car- 
ried on  in  the  same  way,  for  the  same  purposes,  and  by  the  same 
agencies,  as  before.    The  trust  then,  being  repugnant  to  public 
policy,  and  Illegal,  it  is  impossible  to  see  why  the  same  is  not  true 
of  the  corporation  which  succeeds  to  it  and  takes  its  place.    The 
eontn^  exercised  over  the  distillery  business  of  the  country— over 
production  and  prices— and  the  virtual  monopoly  formerly  held  by 
the  trust  ai^  in  no  degree  changed  or  relaxed,  but  the  methods  and 
purposes  of  the  trust  are  perpetrated  and  carried  out  with  the  same 
persistence  and  vigor  as  before  the  organization  of  the  corporation. 
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There  is  no  magic  in  a  corporate  organization  whicb  can  purge  the 
trust  scheme  of  its  illegality,  and  it  remains  as  essentially  opposed 
to  the  principles  of  sound  public  policy  as  when  the  trust  was  in  ex- 
istence. It  was  illegal  before  and  is  illegal  still,  and  for  the  same 
reascHis."  The  form  of  trusts  at  the  present  time  is  almost  entirely 
that  of  9  corporation.  The  original  trust  agreement  wherry  trus- 
tees h^d  the  stock  of  the  various  corporations  is  practically  super- 
seded by  the  large  corporation.  The  determining  questioa  is  not, 
what  is  the  form  of  the  trust  agreement,  but  what  is  the  effect.  A 
trust  in  the  form  of  a  stockholding  corporation  is  illegal,  not  merely 
because  of  its  effect,  but  because  a  corporation  cannot,  as  a  general 
rule,  purchase  and  hold  stock  in  another  corporation.  This  qoes- 
tion  was  involyed  in  the  case  of  People  y.  Chicago  Qas  Trust  Go^  130 
IlL  268,  17  Am.  8t  Bep.  819,  where  the  defendant  had  secured  a 
controlling  interest  in  the  gas  companies  operating  in  Chicago,  and  it 
was  held  that  the  charter  of  tlie  defendant  conferred  no  power, 
either  expressly  or  by  implication,  to  purchase  stock  in  another  cor- 
poration: Bee,  also,  National  Harrow  Co.  t.  Bement,  21  N.  Y.  Appi 
Div.  290,  where  a  corporation  was  organised  to  take  assignments  of 
patents  for  harrows,  and  to  lease  the  same  back  to  the  corporations 
manufacturing  the  harrows,  under  a  contract  which  fixed  the  price 
and  limited  the  production.  A  trust  may  be  formed  by  indlylduals 
ae  well  as  by  corporations.  If  its  effect  Is  to  suppress  competition 
and  regulate  prices,  the  result  may  be  a  trust:  See  Fairbank  t. 
Leary,  40  Wis.  687;  Texas  etc.  Oil  Co.  y.  Adoue^  88  Tex.  660,  29  Am. 
8t.  Bep.  690,  and  other  cases  cited  later. 

Real  Basis  of  the  Doctrine  as  to  Illegal  IViMtt.— Some  conflict  is 
found  in  the  decisions  by  reason  of  m  confusion  of  the  doctrine 
against  contracts  in  restraint  of  trade  and  that  against  restrictions 
upon  competition.  The  confounding  of  these  two  doctrines  Is  to  be 
obseryed  as  well  In  the  recent  anti-trust  legislation  of  the  yarlous 
states,  in  which  agreements  in  restraint  of  trade  axe  condemned  to 
an  extent  not  intended,  and  unnecessary  In  yiew  of  the  eyil  against 
which  such  legislation  was  aimed.  The  rules  relating  to  contracts 
in  restraint  of  trade  are  well  settled  and  of  long  stamding.  Such 
contracts  are  yalld  if  the  restrictions  as  to  time  and  space  are  rea- 
sonably necessary  for  the  protection  of  the  party  in  whose  interest 
they  were  made.  While  agreements  in  general  restraint  of  trade 
are  frequently  held  yoid  (Lufkin  Rule  Co.  y.  Fringeli,  57  Ohio  St. 
696,  63  Am.  St  Rep.  786;  McCurry  y.  Gibson,  108  Ala.  451,  54  Am.  St 
Rep.  177),  yet  a  restraint  so  broad  as  to  coyer  the  entire  country  has 
been  held  yalid,  where  it  was  reasonably  necessary  to  protect  the 
person  for  whose  benefit  the  coyenant  was  made:  Oakdale  Mfg.  Cob 
y.  Garst  18  R.  1. 484, 49  Am.  St  Rep.  784;  Anchor  etc.  Co.  y.  Hawkes, 
171  Mass.  101,  68  Am.  St  Rep.  408;  Nordenfelt  y.  Maxim  Norden- 
felt  etc.  Co.,  [1894]  App.  Cas.  535;  Underwood  y.  Barker,  [1899] 
1  Ch.  300.  The  test  as  to  whether  a  contract  in  restraint  of  trade 
Is  yalld  is  wliether  the  restraint  is  reasonably  necessary  to  protect 
the  party  in  whose  fayor  it  was  made:  See,  also,  Trenton  Potteries 
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Ca  T.  Olyptmnt  (N.  X).  4B  Atl.  Bep.  723;  Lanslt  t.  Sefton  Hfg.  CJo, 
83  DL  App.  16& 

On  the  other  hand,  the  doctrine  that  restrictions  on  competition 
may  be  Illegal  under  certain  clrcnmstances  is  of  comparatlyely  re- 
cent growth,  aod  seems  not  to  be  dearly  recognised  In  England  at 
all:  See  the  article  on  Anti-Trust    Legislation    and   the   Doctrine 
against  Contracts  in  Beetiaint  of  Trade,  33  Am.  Law  Rev.  63.    It  is 
tills  doctrine  and  this  al<me  wbich  should  be  applied  to  modem  trade 
combinations  and  trusts.    Very  frequently  a  contract  is  reasonable 
80  far  as  the  mere  restraint  on  trade  is  concerned,  both  the  limit  In 
time  and  in  q^ace  being  no  greater  than  is  necessary  to  protect 
the  buyer  against  the  seller;  and  yet  the  agreement  may  be  illegal 
as  Imposing  such  a  restriction  upon  competition  as  to  create  a  vir- 
toal  monopoly.    If  such  an  agreement  were  dealt  with  as  imposing 
an  illegal  restriction  upon  competition.  It  could  not  be  enforced. 
But  if  the  court  sees  only  the  restraint  on  trade,  wbich,  under 
modem  rules  of  law,  is  reasonat)le  and  valid,  then  the  agreement  is 
likely  to  be  sustained  and  the  trust  protected.    Contracts  may  also 
be  entered  Into  which,  by  their  terms,  impose  no  restraint  on  trade, 
but  their  effect  may  be  to  create  a  monopoly  by  putting  an  end  to 
competition.    In  such  a  case,  the  doctrine  against  contracts  In  re- 
straint of  trade  Is  powerless  to  affect  In  any  manner  the  resulting 
combination.    If,    however,    the    doctrine    against    restraints    on, 
competition  is  recognized  and  applied,  the  agreement  will  be  de- 
clared Illegal,  and  the  trust  formed  will  find  Itself  unable  to  en^ 
force  the  contract  It  has  made.    The  purpose  of  a  trust  is  to  create 
a  monopoly,  and  the  doctrine  agralnst  restrictions  on  competition  ia 
aimed  solely  at  this  evil  of  monopoly,  and  it  Is  because  this  rule  of 
law  condemning  restrictions  on  competition  is  violated  that  trusta 
and  trade  combinations  of  any  sort  are  UlegaL 

This  doctrine  against  restrictions  on  competition  created  merely^ 
by  the  acts  of  the  pariies  Is  of  recent  gn^wth.  In  fact,  the  early 
tendency  seemed  to  be  to  condemn  unrestricted  competition  as  an 
evU:  See  Whitney  t.  Slayton,  40  Me.  224.  In  Kellogg  v.  Larkin,  ft 
Plnney,  128,  66  Am.  Dec.  164,  it  was  urged  that  a  contract  was  un- 
lawful because  it  tended  to  depress  the  wheat  market  and  to  stifle 
the  fair  and  lawful  competition  therein.  In  answer  to  this  objec- 
tion the  court  said:  ''I  admit  that  it  does  tend  to  stifle  the  com- 
petition of  these  obligors,  and  I  assert  that  the  right  to  stifle  com- 
petition by  contract,  so  far  as  it  is  injurious  to  the  parties  contract- 
taig  has  not  been  denied  or  questioned  for  two  hundred  years,  unlesa 
two  cases  reported  in  4  Denio,  349,  47  Am.  Dec.  258,  and  5  Denlo, 
434,  48  Am.  Dec  282,  are  to  be  considered  as  denying  the  right** 
In  Chappd  T.  Brockway,  21  Wend.  157,  the  plaintiff  and  defendant 
seem  to  have  been  the  only  competitors  in  running  packet  boats  on 
the  Brie  canal  between  Rochester  and  Buffalo,  and  the  defendant 
sold  out  to  the  plaintiff,  contracting  not  to  enter  the  business  again 
at  any  time  within  those  limits.  The  court  applied  the  usual  doctrine 
relative  to  contracts  in  restraint  of  trade  and  sustatne^l  the  af^ree- 
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ment  In  replying  to  the  objection  that  the  agreement  created  a 
monopoly,  the  conrt  said:  "As  to  the  charge  of  combination  and  con- 
federacy, haying  for  its  object  a  monopoly,  the  whole  amoiintB  to 
little  more  than  a  string  of  words  which  are  in  bad  repute,  because 
they  most  commonly  stand  connected  with  bad  acts.  .  .  •  •  It  does 
not  necessarily  follow  that  the  public  was  injured,  because  the  price 
for  carrying  was  raised.  The  traveler  has  other  interests  at  stake 
besides  that  which  immediately  touches  his  pocket,  and  there  may  be 
such  a  thing  as  riding  at  too  cheap  a  rate.  Competition  in  business. 
though  generally  beneficial  to  the  pubUc,  may  be  carried  to  such  an 
excess  as  to  became  an  evil."  In  Pierce  y.  £^iller,  8  Mass.  223.  5  Am. 
Dec.  102,  the  plaintiff  and  defendant  were  running  competing  stages 
between  Boston  and  Providence,  and  the  defendant,  sold  out  to  the 
plaintiff,  contracting  not  to  run  a  stage  on  a  certain  road.  The  court 
sustained  the  agreement,  and  said  that  '^he  public  i^pear  to  have 
no  interest  in  this  question,"  although  a  monopoly  of  that  stage 
route  seems  to  have  be^i  effected:  See^  also.  Palmer  y.  Stebblns,  3 
Pick.  188,  16  Am.  Dec.  204. 

While  the  early  cases  fall  to  recognise  the  difference  between  the 
two  doctrines,  and  seem  not  to  condemn  restrictions  upon  competi- 
tion, the  doctrine  against  monopolies  created  by  the  act  of  privste 
parties  is  at  the  present  time  well  established,  though  its  applica- 
tion is  frequently  overlooked.  "The  utter  inadequacy  of  the  doc- 
trine condemning  contracts  In  restraint  of  trade,  as  a  basis  to  which 
to  refer  that  against  restrictions  upon  competition,  seems  to  us  to 
be  made  clear  by  illustration.  At  least,  until  very  receaUy,  the 
doctrine  against  contracts  in  restraint  of  trade  would  have  been  so 
applied  as  to  hold  illegal  the  withdrawal  (without  limit  as  to  time 
or  space)  of  one  out  of  a-  thousand  trade  competitors  in  a  given  city, 
notwithstanding  that  the  continuance  of  the  other  nine  hundred  and 
ninety-nine  would  have  effectually  prevented  the  danger  of  a  mo- 
noi)oly.  On  the  other  hand,  the  same  doctrine  would  (as  modified 
as  to  space)  have  been  ordinarily  so  applied  as  to  hold  legal  the 
withdrawal  by  agreement  of  the  nine  hundred  and  ninety-nine, 
though  such  withdrawal  would  seem  to  be  ordinarily  within  the 
condemnation  of  the  present  doctrine  against  restriction  upon  com- 
petition": 83  Am.  Law  Be  v.  68. 

To  form  an  iUegsl  trust  it  is  not  necessary  that  a  pure  monopoly 
be  effected.  The  test  is  whethw  the  contract  or  combination  in  Iti 
apparent  purpose  and  natural  consequence  places  such  a  restriction 
upon  competition  as  tends  to  create  a  monopoly:  Addystoa  Pipe  etc 
Co.  v.  United  States,  175  U.  8.  211;  Texas  etc  Oil  Oe.  t.  Adone, 
83  Tex.  660,  29  Am.  St  Bep.  690.  In  this  last  case  it  waa  said  that 
'*the  agreement  may  be  illegal  if  the  natural  or  necessary  conse- 
quences of  its  operation  are  to  prevent  competition  and  create 
fictitious  prices,  independent  of  the  law  of  demand  and  supply,  and 
to  sach  an  extent  as  to  injuriously  affect  the  interests  of  the  public, 
or  the  interests  of  any  particular  class  of  dtisens  "who  may  be 
espedplly  interested,  either  as  producers  or  consumers.  In  the  arti- 
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«leB  or  staples  whlcb  are  tbe  subject  of  the  restrlctloiis  Imposed  1^ 
the  contiaet*'    It  Is  not  the  mere  sale  of  the  right  to  compete  In  a 
particular  business  or  calling  which  Is  Inyalid,  for  soch  an  agree^ 
ment  may  be  entered  Into  If  the  rights  of  the  pnbUc  cannot  be 
affected:  Cowan  t.  Falrbrother,  118  N.  O.  400^  M  Am.  St  Bep.  783. 
It  Is  the  tendency  to  create  a  monopoly  that  tenders  the  agreement 
void,  and  makes  an  Illegal  tmst  oat  of  a  combination:  FMibnm  y. 
CMcago.  171  m.  888,  63  Am.  St.  Bep.  238.    The  mere  consolidation 
of  firms  for  the  pnrpose  of  redacing  competition  between  them  Is 
not  In  Itself  lU^^l:  Oakdale  Mfg.  Go.  y.  Garst,  18  R.  I.  484,  49  Am. 
St.  Rep.  784;  Gohen  y.  Berlin  etc.  Bnyelope  Oo.,  66  N.  T.  Snpp.  688. 
Bot  thla  role  should  not  be  carried  to  such  an  extent  as  to  require 
the  courts  to  assume  to  say  how  much  competition  Is  desirable,  as 
has  been  attempted  In  some  cases.    This  was  the  case  in.  Leslie  y. 
LoriUaid,  110  N.  Y.  619,  where  a  combination  between  competing 
rteamshlp  lines,  entered  into  for  the  purpose  of  restraining  competl- 
tlon,  and  which  apparently  resulted  in  a  complete  monoiK>ly  of  the 
business,  was  sustained,  the  court  saying  that  ''competition  Is  not 
inyarlably  a  public  benefaction;  for  It  may  be  carried  on  to  such  a 
degree  as  to  become  a  general  eylL"    To  permit  courts  to  pass  upon 
the  question  of  how  much  competition  Is  desirable,  and  to  deter- 
mine the  legality  or  Illegality  of  a  trust  upon  the  sole  consideration 
as  to  whether,  in  the  opinion  of  a  few  men,  unrestrained  competition 
between  the  parties  to  the  agreement  Is  desirable  or  not,  furnishes 
Dot  only  an  uncertain  standard  and  a  yague  rule,  but  glyes  to  the 
courtB  a  dangerous  power.    It  was  i>ointed  out  in  United  States  y. 
Addyston  Pipe  etc.  Co.,  85  Fed.  Bep.  271,  that  "the  manifest  danger 
in  the  administration  of  justice  according  to  so  shifting,  yague,  and 
Indeterminate  a  standard  would  seem  to  be  a  strong  reason  against 
adopting  it.** 

The  only  safe  rule  is  that  which  we  haye  already  stated,  yls., 
whether  the  purpose  and  natural  consequence  of  the  agreement 
tends  to  create  a  monopoly.  The  case  of  San  Diego  Water  Go.  y. 
Ban  Diego  Flume  Ck).,  108  Gal.  649,  seems  open  to  criticism  upon  the 
ground  that  the  court  failed  to  grasp  the  real  basis  of  the  objection 
against  the  combination.  The  restraint  upon  trade  was  confined, 
to  be  sure,  to  the  dty  of  San  Diego,  and  as  a  mere  restraint  upon 
trade  was  undoubtedly  valid.  But  the  restriction  upon  competition 
seems  to  haye  been  complete,  and  a  monopoly  In  the  water  supply  of 
San  Diego  was  effected.  If  the  court  had  distinguished  clearly  these 
two  doctrines,  the  result  might  haye  been  different,  unless  the  mere 
fact  thait  unreasonable  water  rates  could,  under  the  Oallfomla  law, 
never  be  charged  is  sufficient  to  take  the  case  out  of  the  rule  against 
restrictions  on  competition. 

OomHnaUons  and  CantracU  Amono  MoMufaetwreri. — The  cases  are 
nsmerous  where  manufacturers  haye  combined  to  form  Illegal 
trosts.  The  courts  haye  striyen  to  protect  the  liberty  of  the  Indlyid- 
sal  and  of  corporations  to  contract,  and  at  the  same  time  to  protect 
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the  public  againBt  an  abuse  of  snch  right  A  contract  merely  to^ 
abandon  one*8  business  and  enter  the  permanent  employment  of 
another  In  the  same  line  of  business  is  not  in  restraint  of  trade,  nor 
against  public  policy:  Garnig  t.  Oarr,  167  Mass.  544,  57  Am.  St. 
Rep.  488.  Generally  speaking,  a  contract  with  a  manufacturer  to- 
purchase  his  entire  product  is  harmless,  though  it  does,  naturally, 
restrain  the  producer  from  selling  to  others:  Oarter-Crume  Ck>.  y» 
Peurrung,  86  Fed.  Bep.  439.  And  the  mere  fact  that  a  manufac- 
turer enlarges  his  business  by  purchasing  other  plants  of  the  same 
character  as  his  own,  is  not  in  itself  illegal  as  creating  a  trust: 
Coquafd  ▼.  National  etc.  Co.,  171  111.  480.  It  was  laid  down  in  sn 
early  case  that  the  nature  of  the  business  and  the  adequacy  of  the 
supply  furnished  the  public  by  other  dealers  are  important  consid< 
erations  in  determining  the  legality  of  the  contract:  Duffy  ▼• 
Bhockey,  11  Ind.  70,  71  Am.  Dec.  848.  As  already  podnted  out,  mere 
contracts  by  a  seller  not  to  engage  in  the  business  elsewhere  so  as  to 
compete  with  the  buyer  must  not  be  confused  with  contracts  whose 
purpose  and  necessary  tendency  are  to  create  a  monopoly:  See  Dia- 
mond Match  Co.  Y.  Boeber,  106  N.  Y.  478,  60  Am.  Bep.  464. 

Occasionally,  there  is  a  difficulty  in  determining  whether  the  legit- 
imate limits  of  the  right  to  contract  have  been  passed.  This  Is  es- 
pecially true  where  the  only  intent  to  establish  a  monopoly  exists  in 
the  mind  of  the  buyer,  and  the  seller  is  simply  selling  out  and  noth- 
ing more,  an  act  which  he  has  an  unquestioned  right  to  do.  For 
example,  suppose  there  are  five  manufacturing  plants  in  a  single 
industry.  The  owner  of  one  of  them  starts  out  as  a  buyer  to  pnr^ 
chase  the  other  plants  so  as  to  establish  a  monopoly  in  the  industry. 
He  has  a  right  to  purchase,  and  the  owners  of  the  other  plants  have 
an  equal  right  to  sell.  It  Is  clear  that  if  the  purchase  of  the  four 
plants  is  but  one  scheme  to  form  a  single  combination,  known  to  all 
the  parties,  and  entered  into  for  that  purpose  by  them,  the  contract 
is  Illegal  as  establishing  a  monopoly,  and  the  combination  formed 
is  a  trust,  and  the  agreement  cannot  be  enforced.  But  if  the  pur- 
chase of  each  plant  is  a  separate  arrangement,  unknown  to  any  of 
the  others,  entered  into  honestly  and  In  good  fadth  by  the  vendors, 
the  question  is  more  difficult  The  cases  where  large  trusts  are 
formed  in  this  latter  way  are,  perhaps,  few  and  can  seldom  arise, 
and  still  they  have  arisen,  and  their  effect  is  to  create  a  virtual 
monopoly.  Yet,  so  far  as  the  several  contracts  are  concerned,  their 
validity  cannot  be  attacked  on  the  ground  that  their  effect,  taken  to- 
gether, will  result  in  the  formation  of  a  monopoly.  This  question 
arose  in  Carter-Crume  Co.  v.  Peurrung,  86  Fed.  Bep.  439,  where  the 
plaintiff  entered  into  Independent  contracts  with  several  manufac- 
turers of  wooden  butter  dishes.  The  purpose  of  the  plaintiff  was  to 
monopolize  the  trade;  but  this  wa«  unknown  to  the  other  manu- 
facturers, each  of  whom  was  unaware  of  the  existence  of  any  con- 
tract other  than  his  own,  and  none  of  whom  participated  in  any 
manner  in  the  unlawful  purpose  of  the  plaintiff.  In  sustaining  the 
validity  of  one  of  these  separate  contracts,  the  court  said:  "That 
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of  Itself  was  not  a  contract  In  general  restraint  of  trade.    If  one 
contracts  wltb  a  mannfactorer  for  bis  entire  prodncC  It  wlH,  of 
course,  restrain  the  prodnoer  from  selling  to  others.    Bnt  such  a 
contract,  taken  by  itself.  Is  ordinarily  harmless.    The  pnbUc  are  not 
afTected.    Another  qnestlon  might  arise  If  ail  or  a  large  proportion 
of  all  the  prodacers  of  a  particular  article  should  agree  to  sell  their 
entire  product  to  one  buyer,  who  would  thereby  be  enabled  to  mo> 
nopoUae  the  market.    But,  If  each  Independent  producer  contracts  to 
•ell  his  product,  or  to  seU  or  lease  his  plant,  without  concert  with 
others,  or  knowledge  of  or  purpose  to  participate  In  the  plans  of  the 
buyer,  he  cannot  be  said  to  have  conspired  against  freedom  of  com- 
merce, or  to  haye  made  a  contract  In  Illegal  restraint  of  trade.    The 
transaction  with  Peurrung  Brothers  &  Go.  was,  on  Its  face,  legiti- 
mate, and  It  cannot  be  Impeached  simply  by  evidence  that  the 
Oarter-Crume  Company  understood  and  Intended  It  as  one  step  In  a 
general  Illegal  scheme  for  monopolising  the  trade  In  wooden  butter 
dishes,  and  controlling  prices.^    The  case  of  Trenton  Potteries  Oo. 
V.  Olyphant  (N.  J.),  48  AtL  Rep.  723,  if  In  harmony  with  American 
authority,  must  be  sustained  on  this  ground.  If  at  aU.    The  case^  aa 
flist  reported  in  56  N.  J.  Eq.  680,  Is  more  In  line  with  the  general 
trend  of  court  decisions  relative  to  trade  combinations  and  trusts, 
and  seems  to  be  the  better  decision.    See,  also,  Claneey  t.  Onondaga 
etc  Co.,  62  Barb.  895,  where  it  was  held  that  to  make  the  contract 
void,  the  fflegal  purpose  must  be  known  to  both  parties.    In  trans- 
actions of  the  character  shown  by  the  principal  case,  where  the  sev- 
eral sales  enter  into  and  form  one  general  schnne,  the  purpose  of 
which  Is  to  form  a  monopoly,  the  Illegality  of  the  resulting  combina- 
tion  cannot  be  questioned.    The  purpose  to  form  a  monopoly  will 
Seneially  appear  either  In  the  contract  Itself  or  In  the  negotiations 
tbat  led  to  Its  formation.    This  appears  In  the  case  of  Blchardson  v. 
Bnhl,  77  Mich.  632,  wherein  was  Involved  the  validity  of  the  com- 
bhiatlon  known  as  the  Diamond  Match  Company.    To  secure  a  mo- 
nopoly of  the  match  trade  was  the  open  and  boldly  avowed  purpose 
of  the  combination.    That  contracts  and  combinations  to  that  end 
are  void  as  against  public  policy  was  very  forcibly  stated  by  the 
court:  ''Monopoly  in  trade  or  in  any  kind  of  business  In  this  country 
Is  odious  to  our  form  of  government.    It  Is  sometimes  permitted  to 
aid  the  government  In  carrying  on  a  great  public  enterprise,  or 
public  work  under  government  ccmtrol,  in  the  Interest  of  the  public. 
Its  tendoicy  Is,  however,  destructive  of  free  Institutions,  and  repug- 
luutt  to  the  instincts  of  a  free  people,  and  contrary  to  the  whole 
■cope  and  spirit  of  the  federal  constitution,  and  is 'not  allowed  to 
exist  under  express  provision  in  several  of  our  state  constitutions. 
Indeed,  it  is  doubtful  if  free  government  can  long  exist  in  a  coun- 
try where  such  enormous  amounts  of  money  are  aUowed  to  be  ac- 
emnulated  in  the  vauKs  of  corporations,  to  be  used  at  discretion 
in  controlling  the  property  and  business  of  the  country  against  the 
Interest  of  the  public  and  that  of  the  people,  for  the  personal  gain 
and  aggimndisement  of  a  few  IndividualflL    It  is  always  deatmctlva 
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of  IhdlYldua]  rights,  and  of  that  free  competition  which  la  the  Ufa 
of  bosineea,  and  It  revlvea  and  perpetnatea  one  of  the  great  eyOa 
which  It  waa  the  object  of  the  f ramera  of  onr  form  of  goyemment  to 
eradicate  and  prevent  It  Is  alike  destmctlyo  to  both  indlTidna! 
enterprise  and  Indiyidaal  prosperity,  whether  conferred  upon  eorpo> 
rations  or  indiyiduals,  and  therefore  pnblic  policy  is,  and  ought  to 
be,  as  well  aa  public  sentiment,  against  it  All  combinationa  among 
persons  or  corporations  for  the  purpose  of  raising  or  controlling  the 
prices  of  merchandise,  or  any  of  the  necessaries  of  life,  are  monopo- 
lies, and  intolerable,  and  ought  to  recelye  the  condemnatiMi  of  all 
courts." 

This  strong  language  is  approved  yery  generally  by  the  courts, 
and  it  may  be  said  that  all  combinations  of  like  character  whose 
purpose  and  necessary  tendency  are  to  so  restrict  competition  aa  to 
form  a  monopoly  are  illegal  trusts.  In  Central  Ohio  Salt  Go.  v. 
Quthrie,  86  Ohio  8t  066,  a  voluntary  association  of  salt  manufac- 
turers for  the  purpose  of  fixing  the  price  of  salt  was  held  to  be  void 
aa  establishing  a  monopoly  and  destroying  competition  In  trade: 
See,  also,  Glancey  t.  Onondago  Salt  Mfg.  Go.,  62  Barb  896.  An 
agreement  under  which  an  association  Is  formed,  for  the  purpoee  of 
increasing  the  price  and  decreasing  the  manufacture  ct  candles 
within  a  certain  territory,  was  held  void  in  Bmery  ▼.  Ohio  Gandle 
Oo.,  47  Ohio  St  820,  21  Am.  St  Rep.  819.  An  association  of  manu- 
facturers of  wire  cloth,  formed  for  the  purpose  of  regolatlng  the 
price  of  the  commodity,  each  of  the  members  stipulating,  under  a 
heavy  penalty,  that  he  will  not  sell  at  less  than  a  specified  rate.  Is 
Alegal:  De  Witt  Wlre-doth  Co.  v.  New  Jersey  etc.  Co.,  14  N.  T. 
Supp.  277.  An  agreement  entered  into  by  corporations  oigaged  in 
furnishing  gas  to  a  city,  fixing  the  price  of  gas  to  be  charged  con- 
sumers, and  stipulating  that  neither  company  in  the  combination 
would  furnish  gas  to  persons  who  were  consumers  of  the  other 
company,  is  unlawful,  and  furnishes  a  basis  for  a  mon(^K>ly:  State 
V.  Portiand  etc.  Co.,  158  Ind.  483,  post,  p.  814.  In  this  case  the  court 
said:  "It  is  an  old  and  familiar  maxim  that  'competition  is  the  life 
of  trade,'  and  whatever  act  destroys  competition,  or  even  relaxes  it 
upon  the  part  of  those  who  sustain  relations  to  the  public,  is  re- 
garded by  the  law  as  injurious  to  public  interests,  and  is  therefore 
deemed  to  be  unlawful,  on  the  grounds  of  public  policy.  The  author- 
ities affirm,  as  a  general  rule,  that  if  the  act  complained  of,  by  its 
i«sult8,-  will  restrict  or  stifle  competition,  the  law  wUl  regard  such 
act  as  incompatible  with  public  policy,  without  any  proof  of  evil  in- 
tent on  the  part  of  the  actor  or  actual  inJtuT  to  the  public  The  in- 
quiry is  not  as  to  the  degree  of  injury  inflicted  upon  the  public;  it  Is 
sufficient  to  know  that  the  Inevitable  tendency  of  the  act  is  injurious 
to  the  public."  Chicago  Gas  etc.  Co.  v.  People's  Gas.  etc  Co.,  121 
111.  530,  2  Am.  St.  Rep.  124,  was  a  similar  case,  decided  In  the  same 
way.  The  court,  however,  seemed  to  lay  special  stress  on  the  fact 
that  the  corporations  were  quasi  public  In  character  and  owed  spe- 
cial duties  to  the  public  which  they  could  not  abandon.    While  this  id 
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true.  It  is  not  essential  that  the  corporation  should  he  qnasi  pnblic  in 
order  to  render  a  combination  into  which  it  enters  an  illegal  trasL 
The  inJTuy  to  the  pnblic  is  nndonbtedly  greater,  but  the  duty  which  a 
^nasi  pnblic  corporation  owes  to  the  public  simply  gives  added  force 
and  point  to  the  underlying  reason,  Yiz.»  that  the  agreement  is  for 
the  purpose  of  restricting  competition  and  of  creating  a  monopoly. 
The  same  court  went  further  in  People  y.  Chicago  Gas  Tirust  Oo.» 
130  IlL  268,  17  Am.  St  Bep.  810»  and  held  that  if  the  charter  itself 
of  the  corporatfon  contained  a  provision,  the  necessary  effect  of 
which  was  to  create  a  monopoly,  it  was  void  as  against  public  pol- 
icy: See,  further,  San  Antonio  Gas  Ck>.  y.  State  (Tex.),  54  8.  W.  Bep. 
289.    Bafferty  t.  Buffalo  Gity  Gas  Go.,  87  N.  T.  App.  Diy.  618,  seems 
opposed  to  the  decisions  above  cited.    This  is  due,  apparently,  to 
the  existence  in  New  Yorlc  of  the  doctrine  that  the  courts  have  the 
power  to  determine  how  much  competition  is  desirable,  and,  seenr- 
ingly,  competition  which  is  so  extreme  as  to  be  ruinous  is  undesira- 
ble, and  any  combination  formed  to  prevent  such  ruinous  competi- 
tion is  proper,  and  Is  not  invalid  by  reason  of  creating  a  monopoly. 
We  liave  already  pointed  out  that  such  a  rule  is  uncertain  and  lilcely 
to  prove    dangerous.    Practically,  all  competition  to-day  between 
large  corporations  partalces  more  of  the  nature  of  warfare  tlian  of 
ordinary  competition.    Its  purpose  is  to  kill  the  other  party  so  as 
to  destroy  competition;  its  aim  is  in  no  sense  to  regulate  prices.    If 
the  New  YotIe  rule  is  to  prevail  in  that  state  there  would  seem  to 
be  no  effective  checlc  upon  combination.    A  preliminary  competition 
of  the  cut-throat  variety  could  be  instituted,  and  the  smaller  organ- 
izations, to  escape  impending  ruin,  could  combine  with  the  successful 
highway  competitor.    The  resulting  trust  would  not  be  illegal,  be- 
cause, forsooth.  Its  purpose  is  to  prevent  ruinous  competition,  which 
it  does  most  effectually  by  stifling  competition  completely  and  cre- 
ating a  pure  monopoly.    The  only  test,  as  we  have  said  before,  is 
to  ascertain  whether  the  apparent  purpose  and  necessary  result  of 
the  combination  are  to  so  restrict  competition  as  to  create  a  virtual 
monopoly;  if  it  does  this,  then  an  illegal  trust  is  created. 

Massachusetts  seems  also  to  have  gone  astray  on  the  question  of 
illegal  combination,  but  on  a  different  ground,  liaving  confused  the 
doctrine  relating  to  contracts  in  restraint  of  trade  and  the  doctrine 
against  restilctlons  upon  competition.  In  Anchor  etc  Oo.  v.  Hawkes, 
171  Mass.  101,  68  Am.  St  Bep.  403,  several  electric  corporations 
combined  to  form  one  large  corporation,  which  is  the  usual  method 
of  organising  a  trust  Apparently,  the  only  purpose  was  to  combine 
to  prevoit  competition,  although  it  does  not  clearly  appear  whether 
a  monopoly  was  created  or  not  The  court,  in  holding  the  combina- 
tion and  the  contract  entered  into  valid,  discussed  the  question 
aoldy  from  the  standpoint  as  to  whether  the  restraint  upon  trade 
imposed  by  the  contract  was  reasonably  necessary  to  protect  the 
party  in  whose  favw  it  was  made,  entirely  ignoring  the  question 
whether  the  combination  was  promotive  of  a  monopoly  or  not, 
which  was  the  crucial  one,  if  the  parties  to  the  agreement  were  the 
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only  ones  engaged  in  the  electrical  mannfactaring  boslness  in  tbat 
part  of  the  country.  The  same  criticiBm  can  be  more  Jostly  made 
of  Gloucester  etc.  Glue  Oo.  t.  Rnesia  Cement  Oo.,  164  Hasa.  92,  26 
Am.  St  Bep.  214,  and  Central  Shade  Roller  Co.  t.  Cnahmao,  14S 
Mass  8S8»  though  in  these  cases  the  opinion  of  the  court  that  the 
articles  manufactured,  glue  and  roller  shades,  were  not  necessaries 
of  life  was  of  considMable,  if  not  controlling,  importance  This 
question  of  the  character  of  the  article,  as  affecting  the  legalltj  of 
the  combination,  will  be  discussed  later. 

A  combination  of  beer  manufacturers  to  control  the  manufocture 
and  sale  of  all  distillery  products  is  illegal  and  void,  because  it 
tends  to  destroy  competition  and  to  create  a  monopoly:  Distming  etc 
Co.  T.  People,  156  IIL  448,  47  Am.  St.  Rep.  200;  State  t.  Nebraska 
Distilling  Co.,  29  Neb.  700.  Jn  Texas,  it  is  held  that  such  an  agree- 
ment is  void  under  the  anti-trust  law,  though  probably  not  at  com- 
mon law:  Anheuser-Busch  Brew.  Assn.  y.  Houck  (Tex.  CiT.  App.)» 
27  S.  W.  Rep.  602.  An  association  of  brick  manufacturers  for  the 
purpose  of  controlling  the  price  of  brick  in  the  interest  of  its  mem- 
bers is  against  public  policy  and  illegal:  Jackson  y.  Brick  Assn^  58 
Ohio  St.  308,  58  Am.  St  Bep.  687.  An  agreement  designed  to  form  a 
trust  for  the  purpose  of  "securing  co-operation  in  the  business  of 
manufacturing  preseires,  and  of  selling  and  dealing  In  the  same  in 
home  and  foreign  markets,*'  which  welds  together  all  the  Interests 
engaged  in  the  business  into  one  immense  combination.  Is  Illegal: 
Bishop  T.  American  Preseryers*  Co.,  157  BL  284,  48  Aul  St  Bep. 
817.  "This  co-operation,"  said  the  court,  "to  be  secured  tlirough 
the  extraordinary  powers  conferred  upon  the  nine  trosteea  named 
in  the  agreement,  six  of  whom  are  designated  by  name  and  au- 
thorized to  elect  three  others,  could  not  result  otherwise  than  In  a 
grinding  monopoly,  controlling  all  trade  in  the  business  specified, 
and  raising  or  depressing  prices  therein  at  the  wiU  of  the  trustees.** 

A  combination  of  iron  pipe  manufacturers  in  different  states  ts 
diylde  the  territory  among  one  another,  the  reseryed  territory  to  be 
free  of  competition  from  the  others,  though  a  proylslon  was  mads 
for  pretended  bids  at  prices  preyiously  arranged,  is  illegal  at  com- 
mon law  and  under  the  federal  anti-trust  law.  A  combination  may 
illegally  restrain  trade  by  preyenting  competition  for  contracts  and 
enhancing  prices,  although  it  does  not  preyent  the  letting  of  any 
particular  contract:  United  States  y.  Addyston  Pipe  etc  Co.,  85  Fed. 
Rep.  271;  affirmed  in  175  U.  S.  211.  Judge  Taft,  in  the  circuit  court 
of  appeals,  lays  down  a  yery  satisfactory  test  for  determining  the 
legality  of  contracts  in  restraint  of  trade,  which  Is  that,  a  restraint 
to  be  legal,  must  be  merely  ancillary  to  some  lawful  contract,  and 
necessary  to  protect  the  coyenantee  In  the  enjoyment  of  the  legiti- 
mate fruits  of  the  contract,  or  to  protect  him  froiti  the  dangers  of  an 
unjust  use  of  those  fruits  by  the  other  party.  But  where  the  sole 
object  of  the  contract  is  to  restrain  competition,  the  contract  Is  toUL 
In  discussing  this  principle  the  court  said:  "The  yery  statemant  of 
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the  role  ImpUes  that  the  contract  mast  be  one  in  which  there  la  a 
main  purpose^  to  which  the  covaiant  In  restraint  of  trade  la  merely 
aacillary.    The  covenant  Is  inserted  only  to  protect  one  of  the  par- 
tlea  from  the  Injtiry  which,  la  the  execution  of  the  contract  or  en- 
joyment of  its  frolta,  he  may  suflFer  from  the  nnrestralned  competl- 
tion  of  the  other.    The  main  purpose  of  the  contract  suggests  the 
measure  of  protection  needed,  and  furnishes  a  sufBclently  uniform 
standard  by  which  the  validity  of  such  restraints  may  be  Judicially 
determined.    In  such  a  case,  If  the  restraint  exceeds  the  necessity 
presented  by  the  main  purpose  of  the  contract,  it  is  void  for  two 
reasons:  1.  Because  it  oppresses  the  covenantor,  without  any  cor- 
responding benefit  to  the  covenantee;  and  2.  Because  It  tends  to  a 
monopoly.    But  where  the  sole  object  of  both  parties  In  making  the 
eontract  as  expressed  therein  is  merely  to  restrain  competition,  and 
enhance  or  maintain  prices,  it  would  seem  that  there  was  nothing  to 
Justify  or  excuse  the  restraint,  that  it  would  necessarily  have  a  ten- 
dency to  monopoly,  and  therefore  would  be  void.    In  such  a  case, 
there  Is  no  measure  of  what  Is  necessary  to  the  protection  of  either 
party,  except  the  vague  and  varying  opinion  of  Judges  as  to  how 
much,  on  principles  of  political  economy,  men  ought  to  be  allowed 
to  restrain  competition.    There  is  in  such  contracts  no  main  lawful 
purpose,  to  subserve  which  partial  restraint  is  permitted,  and  by 
which  its  reasonableness  Is  measured,  but  the  sole  object  is  to  re- 
strain trade  in  order  to  avoid  the  competition  which  it  has  always 
been  the  policy  of  the  common  law  to  foster."    This  doctrine,  we 
beUeve,  would  prove  sufficient  to  deal  with  most  cases  of  contracts 
restricting  c(Hnpetitlon  and  which  form  unlawful  trusts,  with  this 
extension  of  the  rule,  which  the  cases  seem  to  warrant,  viz.,  that 
even  though  there  be  an  apparent  main  lawful  contract,  yet  If  its 
ebvkras  purpose  and  necessary  result  are  to  establish  a  monopoly, 
the  contract  is  void.    The  rule  as  stated  by  Judge  Taft  seems  capa- 
ble of  this  extension.    The  line  is  often  vague  between  lawful  and 
unlawful  contracts  in  restraint  of  trade,  but  an  application  of  this 
rale  will  serve  to  render  it  more  distinct:  See  Lufkin  Rule  Co.  v. 
Fringell,  87  Ohio  9t  596,  68  Am.  St.  Rep.  736,  where  the  line  Is  close 
but  seems  to  have  been  correctly  drawn. 

In  Santa  Clara  etc.  Luxhber  Co.  v.  Hayes,  76  Cal.  887,  0  Am.  St. 
Rep.  211,  it  was  held  that  a  contract  entered  into  between  lumber 
manufacturers,  whereby  one  of  them  agreed  to  make  and  deliver, 
during  a  certain  year,  a  certain  quantity  of  lumber,  and  not  to  man- 
ufacture any  lumber  to  be  sold  to  any  other  person  within  four 
counties  named,  and  to  pay  a  certaHn  penalty  for  any  lumber  man- 
Qfactured  and  sold  to  any  other  person.  Is  In  restraint  of  trade  and 
▼old,  where  It  appears  that  the  contract  was  entered  Into  for  the 
purpose  of  llmjting  the  supply  of  lumber,  and  increasing  the  price 
thereof,  and  giving  one  of  the  contractlDg  parties  the  control  of  all 
lumber  manufactured  near  a  particular  town  in  the  year  designated, 
and  to  control  the  supply  of  lumber  for  that  year  in  the  counties 
mentioned  In  the  contract.    This  is  a  good  example  of  a  case  in 
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which  tbe  rule  laid  down  In  United  States  t.  Addyston  Pipe 
Co.,  8B  Fed.  Bep.  271,  waa  correctly  applied.  The  same  prlndpla 
Is  applicable  to  Vulcan  Powder  Go.  t.  Hercules  Powd»  Co.,  96 
Gal.  510,  81  Am.  St.  Bep.  242,  where  a  combination  between  powder 
manufacturers,  dividing  a  large  territory  between  them,  the  quan- 
tity to  be  sold  being  regulated,  and  the  price  to  be  charged  behag 
flzed  by  a  committee,  waa  held  Illegal.  In  John  D.  Park  Ik  Sons 
Oo.  T.  National  etc  Assn.,  00  N.  Y.  Supp.  1004,  a  combination  be- 
tween manufacturing  and  wholesale  druggists  to  prevent  the  eos^ 
tomers  oC  one  of  them  from  obtaining  goods  from  the  others  be- 
cause they  violate  an  agreement  with  oat  In  respect  to  cutting 
prices,  and  to  make  such  violation  a  cause  of  general  exclusion 
from  the  power  to  purchase  any  kind  of  proprietary  medicines 
from  any  of  the  combination.  Is  illegaL 

Various  forms  of  contracts  have  been  devised  In  order  to  evade 
the  laws  in  condenmation  of  combinations  which  tend  to  a  mon- 
opoly, and  at  the  same  time  be  able  to  reap  all  the  advantages  which 
pertain  to  a  monopoly.  In  National  Harrow  Oo.  v.  Bement,  21  N* 
Y.  App.  Dlv.  290,  a  combination  was  formed,  and  the  contract  en- 
tered Into  provided  for  a  certain  price,  above  which  goods  coold 
not  be  sold,  but  the  price  could  be  decreased.  The  fixed  price  was 
some  forty  per  cent  above  the  real  value  and  selling  price  of  the 
harrows.  Tbe  contention  was  that  tbe  contract  having  estab- 
lished a  fixed  maximum  price,  above  which  the  harrows  could  not 
be  sold,  was  not  one  to  raise  prices,  and  In  fact  could  not  raise 
prices,  above  those  established,  and  hence  was  not  against  public 
policy  and  illegal.  To  this  the  court  replied:  ''A  contract  fixing 
the  prices  of  harrows  at  more  than  forty  per  cent  above  their  value 
or  selling  prices,  and  authorizing  the  licensor  to  reduce,  but  not  te 
Increase,  the  prices,  as  effectually,  controls  the  prices  for  all  prac- 
tical purposes  as  though  the  power  to  Increase  had  been  expressly 
reserved  to  the  plaintiff.  It  would  hardly  be  practicable  to  fix  the 
prices  at  more  than  forty-three  or  forty-five  per  cent  above  the 
selling  prices  of  the  harrows."  In  American  etc.  Ck).  v.  Peoria  etc 
Oo.,  65  IlL  App.  502,  a  device  was  made  under  the  form  of  a  lease, 
whereby  one  manufacturer  was  paid  as  rent  a  bonus,  the  purpose 
being  to  keep  his  plant  Idle,  and  thus  limit  production  and  main- 
tain prices.  The  combination  formed  was  held  to  be  an  Illegal 
trust  under  the  Illinois  statute.  Without  the  statute,  however,  its 
Illegal  character  would  have  been  recognized.  A  contract  some- 
what similar  was  held  illegal  in  Fox  etc  Steel  Oo.  v.  School,  77 
Fed.  Bep.  29,  where  one  manufacturer,  without  any  sale  to  an* 
^  other,   was  prohibited  from  manufacturing  pressed  metal  parts. 

But  in  United  States  Chem.  Oo.  v.  Provident  Ghem.  Oo.,  64  Fed. 
Bep.  946,  a  lease  by  one  manufacturer  of  his  plant  to  another  for 
the  purpose  on  the  part  of  the  lessee  of  removing  the  competition 
of  the  lessor,  was  held  valid,  the  lease  being  made  In  good  faith 
and  not  being  effectual  to  create  a  monopoly. 

For  further  discussion  of  illegal  trust  combinations,  see  Mers 
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Capsule  Go.  t.  United  States  Capsule  Co.,  07  Fed.  Bep.  414^  holding 
the  combination  of  manafactnreni  of  gelatine  capsules  illegal; 
Cravens  t.  Carter-CMune  Co.,  92  Fed.  Bep.  479,  declaring  illegal  a 
combination  of  woodoi  ware  mannfactnrers;  I/Ofkin  Bnle  Co.  t. 
Fringell,  57  Ohio  St.  596^  63  Am.  St  Bep.  736,  where  a  sale  by  one 
mannfactnrer  of  roles  to  another  was  condemned  because  It  tended 
to  form  a  monopoly.  It  may  be  doubted  whether  this  case  wonld 
be  followed  In  many  Jurisdictions,  for  it  seems  to  have  been  a 
bona  fide  sale  and  not  a  mere  combinaticm  of  manufacturers  of  the 
same  article  of  trade.  Attention  has  already  been  called  to  the 
illegality  of  the  sugar  trust,  which  was  also  held  Illegal  because 
it  created  a  monopoly:  People  v.  North  Biver  Sugar  etc  Co.,  121 
N.  Y.  582,  18  Am.  St  Bep.  843;  and  of  the  Standard  Oil  trust: 
SUtfr  V.  Standard  Oil  Co.,  49  Ohio  St  137,  34  Am.  St  Bep.  541. 

CombinatUnu  Anumff  Carriers.— It  was  early  recognised  that  •• 
applied  to  carriers,  a  combination  for  the  purpose  of  destroying 
competition  and  establishing  uniform  rates  was  injurious  to  trade 
and  commerce,  and  hence  illegal  under  a  statute  which  makes  it  a 
crime  to  conspire  to  commit  an  act  injurious  to  trade  or  commerce: 
Hooker  v.  Vandewater,  4  Denio,  849,  47  Am.  Dec  268;  Stant<Mi  ▼. 
Allen,  5  Denlo^  434,  49  Am.  Dec.  282.    While  in  these  cases  there 
was  a  violation  of  a  statute  which  rendered  the  contract  illegal,  yet 
In  the  first  case  the  court  uses  this  general  language:  "It  Is  a  gen- 
eral proposition  that  an  agreement  to  do  an  unlawful  act  cannot  be 
supported  at  law,  that  no  right  of  action  can  spring  out  of  an  Il- 
legal contract  and  this  rule  applies  not  only  when  the  contract  is  ex- 
pressly illegal  but  whenever  It  Is  opposed  to  puMc  policy,  or  founded 
on  an  Immoral  consideration.**    This  was  quoted  with  approval  in 
Texas  etc.  By.  Co.  v.  Southern  Pac.  By.  Co.,  41  La.  Ann.  970, 17  Am. 
Rt  Bep.  446,  where  the  court  was  considering  an  agreement  between 
two  competing  railroads  between  given  points  to  divide  equally  be- 
tween them  their  earnings  from  competitive  tariff  between  such 
points.    The  court  In  holding  the   agreement   illegal    as   against 
public  policy,  said:  "It  is  therefore  too  clear  for  further  argument 
or  illustration  that  the  first,  the  lasting,  and  the  inevitable  result 
of  the  agreement  to  the  .public  was  to  stifle  competition,  and,  as 
competition  is  the  life  of  trade,  the  effect  of  the  contract  must  nec- 
essarily and  inevitably  have  oeen  injurious  to  public  interests,  and 
bence  It  was  contrary  to  public  policy American  jurispru- 
dence has  firmly  settled  the  doctrine  that  all  contracts  which  have 
a  palpable  tendency  to  stifle  competition,  either  in  the  market  value 
of  commodities,  or  In  the  carriage  or  transportation  of  such  com- 
modities, are  contrary  to  public  policy,  and  therefore  incapable  of 
conferring  upon  the  parties  thereto  any  rights  which  a  court  of 
justice  can  recognize  or  enforce."    The  court  very  properly  saw  no 
difference  between  a  combination  among  railroads  to  stifle  coinpetl- 
tion  and  maintain  rates,  and  a  combination  among  manufacturers 
to  restrict  competition  and  maintain  prices.    In  Anderson  v.  Jett 
W  Ky.  875,  the  court,  in  pronouncing  a  combination  between  two 
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<H>inpetitlTe  steamboat  lines  illegal,  said:  "Rivalry  is  the  life  of 
trade.    The  thrift  and  welfare  of  the  people  depend  upon  it.    Honop- 
oly  is  opposed  to  it  all  along  the  line.    The  accumnlation  of  wealth 
out  of  the  brow  sweat  of  honest  tollers  by  means  of  combinations 
is  opposed  to  competing  trade  and  enterprise.    That  pnbUc  policy 
that  encourages  fair  dealing,  honest  thrift,  and  enterprise  amon^  ail 
the  citisens  of  the  oomnxonweahh,  and  is  opposed  to  monopoUes 
and  combinations  because  unfriendly  to  such  fair  dealiniTt  tlulftp 
and  enterprise^  declares  all  combinations  whose  object  is  to  destroy 
or  impede  free  competition  between  the  several  lines  of  business 
engaged  in   utterly  void.    The  combination  or  agreement,  whether 
or  not  in  the  particular  Instance  It  has  the  desired  effect,  is  void. 
The  vice  is  In  the  combination  or  agreement    The  practical  evil 
effect  of  the  combination  only  demonstrates  Its  charact^;  but  If  its 
object  Is  to  prevent  or  impede  free  and  fair  competition  in  trade, 
and  may,  in  fact,  have  that  tendency,  it  is  void  as  being  against 
public  policy."    This  strong  and  clear  language  indicates  that  there 
was  no  question  about  the  law  condemning  all  combinations  and 
contracts  among  railroads  or  other  carriers  which  tend  to  stifle  com- 
petition,   'this  much  can  be  said  with  safety,  that  where  the  com- 
bination establishes  unreasonable  rates,  or  rates  are  fixed  regardless 
of  whether  they  are  reasonable  or  not,  the  combination  is  contrary 
to  public  policy  and  void.    See,  In  addition  to  former  cases,  Chicago 
etc.  Ry.  Go.  v.  Wabash  etc.  Ry.  Co.,  61  Fed.  Rep.  908.    Two  situa- 
tions have  arisen,  however,  in  which  It  has  been  held  tliat  the  com- 
binations resulting  may  be  legaL    One  is  where  the  combination  es- 
tablishes reasonable  rates,  the  other  where  the  agreement  is  made 
for  the  purpose  of  checking  ruinous  competition.    As  to  these  points 
it  cannot  be  said  that  there  is  any  thoroughly  established  doctrine, 
except,  perhaps.  In  one  or  two  states,  and  where  statute  has  made 
the  matter  clear.    The  Indiana  supreme  court  refused  to  pass  upon 
the  question  In  Cleveland  etc.  Ry.  Co.  v.  Closser,  126  Ind.  848,  22 
Am.  St  Rep.  603,  but  said  that  all  comblniltlons  between  common 
carriers  to  prevent  competition  are  prima  fade  Illegal.    In  this  con- 
nection the  court  said:  "We  are  not,  at  this  point,  dealing  with  a 
case  where  a  combination  is  formed  for  the  purpose  of  preventing 
ruinous  competition,  and  In  which  there  Is  no  design  to  stifle  fair 
competition.    We  are  not  required  to  decide,  nor  do  we  decide,  that 
combinations  fair  to  the  public,  untainted  by  any  sinister  design, 
and  formed  solely  to  prevent  the  destruction  of  business  by  on- 
regulated  competition,  may  not  be  valid.    There  are,  we  know,  cases 
sanctioning  the  doctrine  that  combinations  may  be  formed  where 
the  purpose  Is  lawful,  and  the  means  employed  not  forbidden  by 
positive  law  or  high  considerations  of  public  policy.    The  doctrine 
of  these  cases  we  neither  affirm  nor  deny;  we  do,  however,  declare 
they  are  not  relevant  to  the  matter  here  In  dispute.    It  Is,  however, 
both  appropriate  and  necessary  to  adjudge  that  a  combination  be- 
tween common  carriers  to  prevent  competition  Is,  at  least,  prima 
facie  illegal.    The  doubt  is  as  to  whether  any  ultimate  purpose  can 
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•aye  it  from  the  condeinnatk>n  of  the  law;  there  can  be  no  doabt 
that,  unexplained,  such  a  combination  for  auch  a  porxKMie  is  ooo- 
denmed  by  public  i>olic7.    If  snch  a  combination  can,  in  any  event, 
be  admitted  to  be  legal,  it  can  only  be  so  where  it  is  affirmatively 
shown  that  its  object  was  to  prevent  minons  competition,  and  that 
it  does  not  establish  nnreasonable  rates,  unjust  discrimination,  or 
oppressive  regulations.    If  such  a  contract  can  stand,  it  must  be 
upon  an  .affirmative  showing,  and  one  so  full,  complete,  and  dear, 
as  to  remove  the  presumption,  to  which  its  existence^  in  itself, 
gives  rise,  that  it  was  formed  to  do  mischief  to  the  public  by  repress- 
ing fair  competition.    The  burden  is  on  the  carrier  to  remove  the 
presumption,  and  untQ  it  is  removed  the  agreement  providing  for 
the  c<Mnbination  gives  way  before  this  presumption,  and  the  agree- 
ment must  be  held  to  be  within  the  condemnation  directed  against 
all  contracts  which  violate  public  policy."    The  question  was  not 
approached  with  the  same  feeling  of  doubt  by  the  court  in  Man- 
chester etc  B.  R.  V.  Concord  B.  B.,  66  N.  H.  100,  48  Am.  St  Rep.; 
582,  where  it  was  held  that  a  combination  between  competing  rail- 
roads to  prevent  competition  waa  not  illegal  if  It  did  not  raise  rates 
above  a  reasonable   standard.    "While,  without   doubt,"  said    the 
court,  "contracts  which  have  a  direct  tendency  to  prevent  a  healthy 
competition  are  detrimental  to  the  public  and  consequently  against 
jPubllc  policy,  it  is  equally  free  from  doubt  that  when  such  con- 
.tracts  prevent  an  unhealthy  competition  and  yet  furnish  the  public 
with  adequate  facilities  at  fixed  and  reasonable  rates,  they  are 
beneficial  and  In  accord  with  sound  principles  of  public  policy. 
For  the  lessons  of  experience,  as  well  as  the  deductions  of  reason, 
amply  demonstrate  that  the  public  Interest  la  not  subserved  by 
competition    which  reduces   the  rate  of   transportation   below  the 
standard  of  fair  compensation;  and  the  theory  which  formerly  ob- 
tained, that  the  public  is  benefited  by  unrestricted  competition  be- 
tween railroads,  has  been  so  emphatically  disproved  by  the  results 
which  have  generally  followed  its  adoption  in  practice  that  the  hope 
<tf  any  permanent  relief  from  excessive  rates  through  the  competi- 
tion of  a  parallel  or  rival  road  may,  as  a  rule,  be  Justly  characterized 
as  illusory  and  fallacious."    The  argument  in  favor  of  combinations 
among  carriers,  then,  is  twofold:  1.  If  the  rates  established  by  the 
agreement  are  reasonable,  the  public  is  not  Injured,  and  hence 
public  policy  is  not  violated;  2.  If  the  combination  Is  to  prevent 
niinous  competition  and  "wars"  among  carriers,  railroads,  at  least, 
should  be  subject  to  a  different  rule  from  ordinary  business  enter- 
prises, since  competition  among  them  is  so  severe  that  Its  inevitable 
result  is  ruin  unless  combination  Is  resorted  to.    In  answer  to  the 
tirst  argument.  It  may  be  said  that  If  the  tendency  of  the  agree- 
ment Is  to  injure  the  public,  the  extent  of  actual  Injury  is  imma- 
terial   The  tendency  of  a  combination  is  always  to  maintain  prices, 
never  to  reduce  them.    A  rate  reasonable  when  the  agreement  la 
made  may  be  rendered  unreasonable  merely  by  lapse  of  time  and 
change  of  condition,  and  yet  the  rate  will  remain  the  same  so  long 
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tm  the  a^n^eement  is  lived  up  to.  It  is  do  answer  to  saj  tiiat  It  Is 
imlawfnl  to  maintain  an  unreasonable  rate,  and,  if  the  combination 
rate  subsequently  becomes  such,  it  is  unlawful,  and  pioceedlnga  may 
be  commenced  to  lower  it;  and  for  the  reason  that  it  might  be  very 
difficult  to  establish  what  is  a  reasonable  rate,  and,  if  this  were 
established,  the  public  would  in  the  meantime  have  b^en  greatly 
damaged,  and  solely  by  reason  of  the  combination.  The  oombina* 
tion,  therefore,  has  an  Inevitable  tendency  to  Injure  the  public, 
whether  this  is  Its  Immediate  effect  or  not  This  first  argument  was 
answered  in  United  States  v.  Trans-Missouri  Freight  Assn.,  lOS 
U.  Sw  290,  hi  this  way:  "The  daim  that  the  company  has  the  right 
to  charge  reasonable  rates,  and  that,  therefore.  It  has  the  right 
to  enter  into  a  combination  with  competing  roads  to  maintain  su^ 
rates,  cannot  be  admitted.  The  conclusion  does  not  follow  ftom 
an  admission  of  the  premise.  What  one  company  may  do  in  the 
way  of  charging  reasonable  rates  is  radically  differait  from  enter- 
ing into  an  agreement  with  other  and  competing  roads  to  keep 
up  the  rate«  to  that  point.  If  there  be  any  competition,  the  extent 
of  the  charge  for  the  service  will  be  seriously  affected  by  that  tact. 
Competition  will  Itself  bring  charges  down  to  what  nmy  be  rea- 
sonable, while,  in  the  case  of  an  agreement  to  keep  prtces  up, 
competition  is  allowed  no  play;  it  is  shut  out,  and  the  rate  is  ptmc- 
tically  fixed  by  the  companies  themselves  by  virtue  of  the  agree- 
ment, so  long  as  they  abide  by  it"  This  same  case  points  out 
the  difficulty  of  ascertaining  whether  a  rate  is  reasonable  or  not. 
If  railroad  combinations  are  illegal  only  when  they  establish  un- 
reasonable rates.  The  difficulty  and  uncertainty  in  ascertaining 
such  a  fact  is  a  strong  argument  against  the  adoption  of  this  first 
argument  as  a  rule  of  law. 

The  dissenting  opinion  of  Judge  Shiras,  quoted  vprovlngly  ta 
United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  8.  290.  fnr> 
nishes  a  good  answer  to  the  second  argument  ^I  fall  to  perceive," 
he  says,  "the  force  of  the  argument  that,  because  railway  com- 
panies through  their  own  action  cause  evils  to  themselves  and  the 
public  by  sudden  changes  or  reductions  in  tariff  rates,  they  must 
be  permitted  to  deprive  the  community  of  the  benefit  of  competitlOD 
In  securing  reasonable  rates  for  the  transportation  of  the  products 
of  the  country.  Competition,  free  and  unrestricted.  Is  the  general 
rule  which  governs  all  the  ordinary  business  pursuits  and  transac- 
tions of  life.  Bvil8«  as  well  as  benefits,  result  therefrom.  In  tlie 
fierce  heat  of  competition  the  stronger  competitor  may  crush  out 
the  weaker;  fluctuations  in  prices  may  be  caused  that  result  In 
wreck  and  disaster;  yet,  balancing  the  benefits  as  against  the  evils, 
the  law  of  competition  remains  as  a  controlling  dement  in  the 
business  worid.  That  free  and  unrestricted  competition  In  the 
matter  of  railroad  charges  may  be  productive  of  evils  does  not  mill- 
iate  against  the  fact  tht^t  such  is  the  law  now  governing  the  sub- 
ject No  law  can  be  enacted  nor  system  be  devised  for  the  ccmtrol 
of  human  affairs  that  in  its  enf orcensent  does  not  produce  some  evil 
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results,  no  matter  how  beneficial  its  general  purpose  may  be.  There 
are  benefits  and  there  sre  evils  which  result  from  the  operation 
of  the  law  of  free  competition  between  railway  cwnpsnles.  The 
time  may  come  when  the  companies  will  be  rrtieved  from  the  opera* 
tlon  of  this  law,  but  they  cannot,  by  comblnatloa  snd  agreements 
among  themselTes,  bring  sbont  this  change." 

Again,  we  have  already  pointed  out  the  nncertalntgr  of,  and  the 
danger  in,  the  rule  that  allows  a  court  to  say  how  mnch  eompetip 
tSoQ  Is  dertrsble.    This  mle  seems  to  prevail  in  New  Toik  and,  so 
far  as  railroads   are  concerned,  in   New   Hampshire.    In  Ives  t. 
Smith,  8  N.  Y.  Supp.  64S,  the  mle  was  applied  to  a  contxact  between 
two  railroads  whose  lines  were  parallel,  by  which  certain  naturally 
tributary  territory  was  preserved  to  each,  within  which  It  ahonld 
proseente  the  work  of  extending  branch  lines  without  Interference 
fmn  the  other,  and  It  was  held  that  the  agreement  was  not  oon- 
tzaiy  to  public  policy,  since  It  was  designed  to  prevent  an  un- 
profitable war  of  construction.    To  show  that  the  public  was  bene- 
fited, rather  than  Injured,  the  court  said:  "instead  of  engaging  in 
a  strife  which  may  cripple  both  corporations,  and  obstruct  the  dev^- 
opment  of  all  the  country  through  which  the  lines  are  to  pass, 
they  agree  that  each  shall  open  up  for  the  public  certain  parts  of 
the  country  through  which  their  lines  are  authorised  to  be  built; 
that  each  shall  pursue  a  plan,  harmonious  and  consistent  with  its 
own  system,  affording  to  the  public  means  of  communication  and 
travel,  the  one  north,  and  the  other  south,  of  a  certain  line;  that 
each  may  go  on  developing  its  enterprise,  and  providing  for  the 
public,  within  certain  prescribed  territory,  without  the  constant 
necessity  of  anticipating  or  avoiding  the  effects  of  the  action  of 
the  other.    How  does  tl^s  cotirse  Infringe  a  sound  dictate  of  public 
IM^cyT    It  rather  tends  to  promote  than  to  defeat  the  opening 
of  new  districts  to  travel  and  commerce.    It  does  not  derive  the 
public  of  an  advantage,  but  tends  to  secure  it  by  leaving  each  com- 
pany to  the  work  of  development  in  a  certain  district,  without 
the  necessity  of  confining  itself  to  counteracting  or  countervailing 
the  efforts  of  one  to  occupy  a  certain  locality  to  the  exclusion  of 
the  othtf."    This  agreement  seems  to  have  been  entered  Into,  not 
tor  the  purpose  of  putting  an  end  to  ruinous  competition,  but  to 
prevent  the  commencement  of  any  competition  at  alL    There  seems 
DO  doubt  that  in  the  territory  assigned  to  It  each  road  enjoyed  a 
complete  monopoly  of  all  the  trade  therein,  and  a  monopoly  bom 
and  fostered  solely  by  the  agreement.    It  is  no  sufficient  answer  to 
■ay  that  the  public  were  not  injured  when  the  agreement  was 
nade,  for  the  time  might  come  soon  when  the  Interests  of  the  public 
would  require  that  one  road  should  enter  the  territory  of  the  other, 
hot  if  a  valid  agreement  barred  the  way  this  could  not  be  done. 
The  case  of  South  Chicago  etc  By.  Go.  v.  Oalumet  etc  By.  Go.,  171 
m.  391,  seems  to  be  an  answer  to  this  New  York  case.    Here  two 
street  railways  entered  Into  an  agreement,  the  effect  of  which  was 
Mt  to  invade  each  other's  territory.    It  was  claimed  that  since  at 
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the  time  of  tbe  agreement  neither  orwed  any  duty  to  the  pnbOe 
to  enter  the  territory  of  the  other  and  extend  its  lines  thereiii,  the 
agreement  was  yalld.  But  the  coort  said  that  the  contract  was* 
''in  effect,  an  agreement  that  neither  company  shall  invade  the 
territory  occapied  by  the  other,  even  though  both  the  Interest  of  the 
corporation  and  the  public  convenience  might  require  it  to  be  done. 
Whatever  tends  to  prevent  competition  among  such  companies  and 
create  a  monopoly  in  their  hands  is  against  public  policy.  •  •  •  • 
The  interest  of  these  companies  and  the  interest  of  the  pnblic  to 
have  the  street-car  lines  extended  as  the  demand  th^refc^  should 
arise  are  the  same.  One  or  both  of  tlie  companies  would,  in  Its 
own  interest,  furnish  such  additional  facility  for  trarrel  as  the  pnblic 
necessity  required.  •  •  •  •  Any  contract  which  tended  to  deprive  the 
public  of  that  benefit  Is  clearly  violative  of  public  right,  against 
public  policy  and  void.  The  principle  is,  that  such  corporatlims 
sliall  not  bind  themselves  by  contract  not  to  serve  the  pnblic  in- 
terest as  the  demand  arises.  To  say  the  defendant  was  not  bound 
to  extend  its  lines,  though  it  might  be  necessary  to  do  so  to  serve 
the  pubMc  convenience,  is  one  thing,  but  to  say  that  it  shall  not  do 
so  because  of  th^  binding  force  of  its  contract  witb  an  Individual 
or  corporation  is  quite  another  and  very  different  thing.** 

Most  of  the  cases  considered  have  arisen  under  statutes,  and  for 
this  reason  are  not  as  useful  guides  as  they  might  otherwise  be. 
The  federal  cases  arose  under  the  anti-trust  law  of  1880,  and,  so 
far  as  that  statute  is  concerned,  the  decisions  are  correct  interpre- 
tations of  it:  See,  further.  United  States  v.  Joint  Traffic  Assn.,  171 
U.  8.  SOS.  The  common-law  rule  cannot  be  said  to  have  been  Tery 
definitely  determined,  except  in  a  few  jurisdictions.  We  submit 
that,  generally  speaking,  railroads  should  occupy  no  more  fiivored 
position  than  other  corporations.  The  argument  that  the  capital 
is  large,  that  the  plant  can  be  used  in  no  other  way,  and  that  It 
is  difficult  to  withdraw  and  enter  new  pursuits,  may  be  equally  true 
of  other  large  modem  industries.  If  the  purpose  of  a  combinatioB 
is  to  stifle  competition,  maintain  rates,  and  establish  a  monopc^, 
the  law  should  condemn  it  as  an  illegal  trust,  whether  there  exists 
a  statute  pronouncing  It  such  or  not  In  Central  B.  B.  Oo.  t.  Od- 
lins,  40  Ga.  582,  a  contract  by  one  railroad  to  secure  a  controQing 
interest  in  a  competing  road  was  held  to  be  against  public  policy 
and  illegal,  the  court  saying:  "There  is  no  public  policy  more 
striking  than  that  which,  whilst  It  fosters  such  [railroad]  undertak* 
ing,  is  yet  careful  ever  to  keep  In  view  the  danger  of  a  monopoly^ 
and  the  good  effect  of  rivalry  and  conflict  between  different  com- 
panies.'* 

Oontracts  between  a  railroad  company  and  a  telegraph  company, 
vesting  in  the  latter  the  exclusive  right  to  use  or  occupy  the  xiglil 
of  way  of  the  former,  for  the  erection  of  telegraph  poles  and  other 
purposes  In  connection  with  its  business  of  transmitting  messages 
by  telegraph,  are  void  as  tending  to  create  monopolies  and  against 
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pnbllc  poUcy:  WeBtern  ITnion  TeL  Oo.  v.  American  XTnlon  TeL  Oo^ 
65  6a.  100,  88  Am.  Rep.  781;  Union  Trust  Ga  T.  Atchison  etc.  B.  R. 
Oo^  8  N.  Hex.  327;  Western  Union  TeL  Co.  ▼.  Bnrlington  etc.  By. 
Co.,  11  Fed.  Bep.  1;  Baltimore  etc.  Tel.  Co.  ▼.  Western  Union  TeL 
Co.,  24  Fed.  Bep.  819.  As  to  what  extent  snch  a  contract  may  he 
Talld,  see  Weetem  Union  Tel.  Ca  t.  Chicago  etc  B.  B.  Co.,  86 
UL  240,  29  Am.  Bep.  2a 

Combinations  and  Contracts  Between  Dealers.—The  same  principles 
are  as  applicable  to  dealers  In  commodities  generally  as  to  manufac- 
turers.   The  character  of  the  business  Is  usually  Immaterial,  the 
Tital  question  being  what  Is  the  character  of  the  agreement  formed. 
And  If  the  agreement  Is  for  the  purpose  of  restricting  competltloB 
60  as  to  form  a  monopoly  and  maintain  prices,  the  agreement  creates 
an  Illegal  trust,  which  the  law  will  not  sanction  and  whose  contracts 
vill  not  be  enforced.    It  has  long  been  the  rule  that  a  combination 
among  coal  dealers  to  stifle  competition  and  to  maintain  prices  was 
IllegaL    In  Aroot  v.  Plttston  etc.  Coal  Co.,  08  N.  Y.  658,  23  Am.  Bep. 
190,  where  It  was  hrid  that  combinations  among  the  dealers  of  any 
necessary  of  life  for  the  purpose  of  prerentlng  competition  and  to 
maintain  prices  were  illegal,  it  was  said:  "Bvery  producer  or  Tender 
of  coal  or  other  commodity  has  the  right  to  use  all  legfltlmato 
efforts  to  obtain  the  best  price  for  the  article  In  which  he  deals. 
But  when  he  endeavors  to  artificially  enhance  prices  by  sui>pre8slng 
or  keeping  out  of  the  market  the  products  of  others,  and  to  accom- 
plish that  purpose  by  means  of  contracts  binding  them  to  with- 
hold their  supply,  such  arrangements  are  even  more  mlschteTous 
than  combinations  not  to  sell  under  an  agreed  price.    Combina- 
tions of  that  character  have  been  held  to  be  against  public  policy 
and  IllegaL    If  they  should  be  sustained,  the  prices  of  articles  of 
ptire  necessity,  such  as  coal,  flour,  and  other  Indispensable  com- 
modities, might  be  artificially  raised  to  a  ruinous  extent  far  exceed- 
^i  any  naturally  resulting  from  the  proportion  between  supply 
and  demand.    No  illustration  of  the  mischief  of  such  contracts  is, 
perhaps,  more  apt  than  a  monopoly  of  anthracite  coal,  the  region 
of  the  production  of  which  Is  known  to  be  limited.    Parties  enter- 
ing into  contracts  of  this  description  must  depend  upon  each  other 
lor  their  execution,  and  cannot  derive  any  assistance  from  the 
<^<rarts":  See  to  the  same  effect,  Drake  v.  Slebold,  81  Hun,  178; 
Morris  Bmi  Coal  .Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  178,  8  Am.  Bep. 
1^;  People  v.  Fisher,  14  Wend.  9,  28  Am.  Dec  601.    A  comblna* 
ilon  among  Ice  dealers  to  prevent  competition  and  maintain  prices, 
^^u  condemned  as  Illegal  in  Grlflln  v.  Piper,  66  111.  App.  218.    In 
India  Bagging  Assn.  v.  Kock,  14  La.  Ann.  164,  an  agreement  be- 
tween commercial  firms  for  three  months   not  to  sell  any  India 
cotton  bagging,  except  with  the  consent  of  a  majority  of  them,  was 
•djndged  illegal,  since  It  was  a  combination  to  enhance  the  price 
^  an  article  of  necessity.    In  Chapin  v.  Brown,  88  Iowa,  166,  82 
^QL  St  Rep.  297,  an  agreement  was  entered  Into  by  all  the  grocers 
of  a  certain  town  by  which  they  agreed  in  favor  of  a  third  person 
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and  without  consideration  to  quit  the  bnsineM  of  buying  and  adl- 
ing  butter  for  two  years,  and  such  third  person  agreed  to  cany 
on  that  business  excluslyely,  and  It  was  held  that  the  ai^reement 
was  against  public  policy  as  destroying  competition  and  creating 
a  monopoly.  The  decision  iribould  have  been  the  same  if  there 
had  been  an  adequate  consideration  for  the  i«omlse^  wincm  the 
sole  purpose  snd  tendency  of  the  sgreement  were  to  create  a 
monopoly,  which  would  of  Hself  have  condemned  the  oo&tzMCt  as 
illegal  and  incapable  of  enforcement.  The  rule  condemning  com- 
binations that  create  monopolies  is  so  tf  ective  that  It  appears  to 
be  practically  impossible  for  all  the  milk  dealers  of  a  certain  lo- 
cality to  form  an  association  or  corporation  for  the  purpose  of  coor 
trolling  the  supply  and  the  price  of  mflk:  People  t.  Milk  fllzeliange, 
145  N.  Y.  2G7,  45  Am.  St  B^.  eOO;  Ford  ▼•  Chicago  MUk  BtOvp^g^ 
Assn.,  165  IlL  16a 

In  Graft  t.  McConouf^y,  T9  IIL  848,  12  Am.  Bep.  1T1«  a  contract 
was  declared  illegal  as  against  public  policy,  which  was  entered 
into  by  grain  dealers  of  a  town,  apparently  for  the  purpose  of  form- 
ing a  partnership  for  dealing  in  grain,  but  the  true  object  of  which 
was  to  form  a  secret  combination,  which  would  stifle  all  competi- 
tion, and  enable  the  parties  to  CMitrol  the  price  of  grain,  cost  of 
storage,  and  expense  of  shipment  at  such  town.    The  court  applied 
the  doctrine  against  contracts  In  restraint  of  trade  instead  of  the 
doctrine  against  restrictions  on  competition,  but  that  the  court  saw 
the  real  vice  In  the  combination  Is  apparent  from  the  latter  part 
of  the  decision,  where  it  said:  ''While  these  parties  were  in  business, 
in  competition  with  each  other,  they  had  the  undoubted  rtght  ts 
establish  their  own  rates  for  grain  stored  and  commissions  for  ship- 
ment and  sale.    They  could  pay  as  high  or  low  a  price  for  grain 
as  they  saw  proper   and  as  they  could  make  contracts  with  the 
producer.    So  long  as  competition  was  free,  the  interest  of  the 
public  was  safe.    The  laws  of  trade,  in  connection  with  the  rigor 
of  competition,  was  all  the  guaranty  the  public  required,  but  the 
secret  combination  created  by  the  contract  destroyed  all  competition 
and  created  a  monopoly  against  which  the  public  interest  had  no 
protection.^'    A  contract  for  the  sale  of  flrrain  bags,  the  v^idee  to 
have  the  exclusive  sale  of  them,  the  vendor  not  to  sell  to  anyone 
else,  entered  into  as  part  of  a  scheme  to  gain  a  m<HU)poly  of  grain 
bags,  Is  void  as  against  public  policy.    This  was  held  In  Pacific 
Factor  Co.  v.  Adler,  90  GaL  110,  25  Am.  St.  Bep.  102,  where  tiie 
court  said:  ''While  it  Is  clear  that  public  policy  favors  the  utmost 
freedom  of  contracts  within  the  limits  of  the  law  and  requires  that 
business  transactions  should  not  be  fettered  by  unnecessary  re- 
strictions, yet  agreements  In  restraint  of  competition*  that  threaten 
the  public  good,  entered  into  with  the  object  and  view  of  control- 
ling, and  If  necessary  suppressing,  the  supply,  and  thereby  enhanc- 
ing the  price  of  articles  of  actual  necessity,  that  embrace  in  their 
evil  effects  all  the  territory  and  practically  all  the  pec^lc  of  this 
great  state,  become  a  grave  menace  to  the  best  Interests  of  the 
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commonTrBaXtb,  and  therefore  are  opposed  to  sound  public  poliej. 
.  •  •  •  Plaintiff  ccmtroUed  three-foarths  of  all  the  bags  wblch  were 
In  the  state,  or  which  would  arrive  within  the  ensning  six  months. 
It  held  the  bag  market  in  its  hands^  for  competition  was  gone,  and 
the  price  demanded  mnst  be  paid.  These  agreements  were  not  en- 
tered into  for  the  purpose  of  aggregating  capital,  nor  for  greattf 
faciUUes  In  the  conducting  of  their  business,  oor  for  the  protec- 
tion of  themselves  by  a  reaaonable  restraint  upon  acttve  compet- 
itors, but  for  the  purpose  of  regulating,  controlling,  and  withhold- 
ing the  supply  of  bags,  and  thereby  taking  an  unjust  advantage  of 
the  farmers'  necessities  by  disposing  of  the  fruits  of  Its  unlawful 
labors  at  an  unreasonable  advance  In  price.** 

A  question  has  arls^i  in  regard  to  the  sale  of  intoxicating  liquors, 
as  to  whether  a  combination  or  contract  restricting  their  sale  Is 
valid,  since  the  policy  of  the  law  is  against  the  unrestricted  sale 
of  such  commodities.    In  Anheuser-Busch  Brewing  Assn.  v.  Houck 
(Tex.  Civ.  App.),  27  8.  W.  Rep.  602,  while  it  was  held  that  a  combin- 
ation among  liquor  dealers  to  control  the  beer  traffic  of  a  particular 
locality  was  illegal  and  void  under  the  Texas  anti-trust  law,  yet  the 
agreement  would  have  been  valid  at  common  law,  for  the  reason 
that  it  was  the  policy  of  the  law  to  restrict  the  sale  of  liquors  and 
that  a  contract  restraining  the  dealing  in  such  commodity  was  of 
necessity  in  direct  line  with  that  policy,  and  hence  could  not  be 
opposed  to  public  policy  nor  IIlegaL    To  the  same  effect  see  Har- 
rison V.  Lockhart,  25  Ind.  112.    Bven  in  Illinois,  where  a  combina- 
tlon  to  control  the  manufacture  and  sale  of  distillery  products  was, 
hi  Distilling  etc.  Go.  v.  People,  156  IIL  448,  47  Am.  St.  Bep.  200, 
Md  illegal  as  creating  a  monopoly,  the  court  in  Sell  v.  Brauen,  70 
HL  App.  471,  said:  "Contracts  held  void  because  of  their  being 
in  restraint  of  trade  are  so  held  upon  the  ground  of  public  policy. 
It  is  difficult  for  us  to  see  how  a  contract  restricting  the  retail 
traffic  of  intoxicating  liquors  in  a  town  can  be  considered  against 
public  policy."    Bven  admitting,  which  is  true,  that  it  is  the  policy 
of  the  law  to  restrict  the  sale  of  liquors,  such  restrictive  policy  is 
to  be  found  in  state  statutes  and  municipal  ordinances^  and  the  law 
allows  perfect  freedom  in  the  sale  of  liquor  outside  of  these  re- 
Ktrlctions.    Since  the  law  favors  this  perfect  freedom  within  cer- 
isin  limits,  restrictions  imposed  by  private  parties  In  excess  of  what 
it  allowed  by  law  must  certainly  be  opposed  to  public  policy  Instead 
of  in  harmony  with  It    Furthermore,  In  order  that  the  private  re- 
itriction  should  be  in  line  with  public  policy  it  should  be  made  with 
the  same  purpose  in  view  that  the  law  has  when  It  Imposes  a  re- 
striction.   But  this  Is  never  the  case,  since  the  law  alms  at  a  moral 
end,  while  the  resrtraint  Imposed  by  private  contract  has  monopoly 
for  Its  goal,  its  sole  purpose  being  to  stifle  competition  so  that  the 
comblnatiou  may  reap  exorbitant  profits.    This  same  plea  has  beeo 
made  as  to  combinations  of  railroads  to  maintain  rates,  and  the 
answer  was,  as  we  have  seen,  that  while  the  law  favors  restrict-, 

AM.  St.  Rbp.,  Vou  LXXIV.— 17 


258  Harding  v.  Amebican  Gldcosb  Co,       [Illinois^ 

ing  and  regulating  ruinous  competition  and  rate  wars  atnong  rail- 
roads  for  the  protection  of  the  public,  this  restriction  nmal  be 
made  by  the  law,  and  the  companies  themselves  cannot,  by  combin- 
ing for  their  own  enda,  attempt  to  bring  about  the  same  result. 
Nestor  v.  Continental  Brew.  Co.,  161  Pa.  St.  473,  41  Am.  St.  Rep. 
894,  is  opposed  to  the  doctrine  of  the  cases  criticised  above  and  in 
line  with  what  we  believe  to  be  the  better  rule.  This  was  a  case  of 
a  combination  of  dealers  to  regulate  and  control  the  price  of  beer 
in  a  designated  city  and  county,  and  the  court,  in  holding  the  com- 
bination illegal,  said:  "The  appellants  insist  that  restraint  of  trade 
In  the  necessaries  of  life  only  is  within  the  prohibition  of  public 
policy.  No  standard  has  been  furnished  by  which  to  ascertain 
what  constitute  these  with  reference  to  the  general  public.  But. 
assuming  that  beer  is  not  among  them,  it  is  equally  within  the 
reach  of  the  rule.  The  law  recognizes  it  as  a  commodity,  regu- 
lates its  sale,  it  is  'an  article  of  daily  consumption,'  and  the  court 
should  refn^^e  to  aid  in  any  attempted  Imposition  upon  the  public 
by  means  of  illegal  combinations."  The\  Nebraska  supreme  court 
in  State  v.  Nebraslsa  Distilling  Co.,  29  Neb.  700,  held  a  similar  con- 
tract relating  to  liquors  and  alcohol  illegal,  and  said  with  reference 
to  the  latter:  "Alcohol  is  an  article  of  commerce.  It  is  appUed 
to  a  thousand  uses  in  arts  and  manufactures.  The  amount  which 
is  rectified  and  used  as  intoxicating  drinks  forms  but  a  very  small 
part  of  the  quantity  actually  distilled,  and,  being  an  article  of  com- 
merce, any  contract  creating  a  monopoly  therein  Is  against  public 
policy  and  void."  The  same  rule  is  applicable  to  the  sale  of  liquors 
as  a  beverage.  A  statute  may  declare  all  such  combinations  illegal, 
even  including  contracts  to  give  exclusive  territory  to  a  buyer, 
the  buyer  to  sell  no  other  kind  of  beer:  Texas  Brew.  Co.  v.  Temple- 
mae,  90  Tex.  277;  Fuqua  v.  Pabst  Brew.  Co.,  90  Tex.  298;  Texas 
Brew.  Co.  v.  Anderson,  (Tex.  Civ.-  App.  1897),  40  S.  W.  Rep.  737. 

An  association  of  dealers  in  sheep  and  lambs  entered  into  an 
agreement  with  a  butchers'  association,  the  former  to  sell  only 
to  the  latter  and  the  latter  only  to  the  former,  and  it  was  held  that 
the  real  nature  and  piirpose  of  the  agreement  wae  to  suppress 
competition  and  enhance  prices,  and  was  therefore  iUegaU  though 
the  public  may,  in  fact,  not  have  been  injured:  Judd  v.  Harring- 
ton, 139  N.  Y.  105.  A  voluntary  livestock  association  sought  to 
evade  the  Kansas  statute  by  organizing  "to  promulgate  and  en- 
force among  the  members  correct  and  high  moral  principles  in  tho 
transaction  of  business."  But  the  court  found  that  its  real  purpose 
and  tendency  were  to  prevent  competition  and  maintain  uniform 
prices,  which  made  It  an  unlawful  combination  in  restraint  of  trade 
within  the  meaning  of  the  anti-trust  law:  Greer  v.  Payne,  4  BCan. 
App.  153;  46  Pac.  Rep.  190.  A  similar  association  was  held  to 
violate  the  federal  anti-trust  law  in  United  States  v.  Hopkins,  S2 
Fed.  Rep.  529.  The  amti-trust  laws  do  not  generally  apply  to  cases 
of  real  agency,  where  the  agent  agrees  to  buy  only  of  the  principal 
and  to  sell  at  a  stated  price:  Weiboldt  v.  Standard  Fashion  Co., 
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fiO  m.  App.  67;  Welch  y.  Phelps  etc.  Co.,  89  Tex.  (S68.  The  con- 
tract may  be  one  of  purchase  and  sale  instead  of  agency,  in  which 
case  the  agreement  will  violate  the  anti-trast  law,  though  it  may 
have  been  valid  at  common  law:  Columbia  Carriage  Co.  v.  Hatch, 
19  Tex.  Civ.  App.  120. 

The  case  of  Cakes  v.  Cattaraugus  Water  Co.,  143  N.  Y.  430,  seems 
at  first  glance  to  be  a  border  line  case,  but  it  was  correctly  decided. 
Here  two  parties  intended  independently  each  to  form  a  corpora- 
tion to  ask  for  a  franchise  to  supply  water  to  a  city.    Cue  of  them 
contracted  not  to  form  a  corporation  aud  to  allow  the  other  to  do 
so  and  to  secure  the  franchise.    Cue  generally  Is  not  prohibited 
from  selling  his  right  to  compete  in  a  business,  and  he  could  cer- 
tainly retire  from  business  if  he  desired.    In  this  case  there  would 
seem  to  have  l>een  no  opportunity,  in  the  application  for  the  fran- 
chise, for  any  competition  which  could  affect  the  price  of  water, 
and  hence  the  public  could  not  be  concerned  in  the  application  of 
both,  and  again,  since  a  monopoly  would  of  necessity  be  created 
because  there  was  but  one  franchise  to  be  granted,  there  could 
have  been  no  purpose  to  create  a  monopoly  by  stifling  competition 
in  the  matter  of  supplying  water  to  the  fity.    The  court  held  the 
agreement  valid,  and  said:  "Assuming  that  both  the  plaintiff  and 
Cowan  intended  to  apply  for  the  franchise,  and  that  the  latter 
persuaded  the  former  to  abandon  his  purpose  and  aid  him  in  the 
manner  mentioned  in  the  contract  for  the  consideration  promised, 
there  was  nothing  immoral  or  that  threatened  the  public  interests 
or  the  public  good  in  such  an  arrangement    If  the  business  of  a 
private  Individual  or  corporation  is  threatened  with  competition,  it 
Is  not  illegal  or  immoral  if  one  can  persuade  his  competitor  to 
abandon  an  enterprise  in  which  both  cannot  succeed,  and  take  em- 
ployment with  the  one  remaining  in  the  business  at  a  stated  com- 
pensation.   Such  an  agreement,  fairly  entered  into,  is  legitimate 
business.    If  the  parties  in  this  case  deemed  it  for  the  interest 
of  both  that  only  one  application  should  be  made  for  a  franchise 
that  could  be  granted  to  but  one  of  them,  the  arrangement  does 
not  as  I  conceive,  violate  any  settled  rule  or  principle  of  public 
policy.** 

ComMnaiiont  Relating  to  Ifuurance.— In  the  matter  of  insurance, 
the  courts  seem  to  have  had  but  little  opportunity  to  pass  upon 
combinations  to  secure  uniform  rates  prior  to  the  passage  of  anti- 
trust laws.  In  People  v.  New  York  Board  of  Fire  Underwriters, 
54  How.  Pr.  240,  a  corporation  was  formed  for  the  purpose  of  es- 
tablishing uniform  insurance  rates  and  requiring  its  members  to 
follow  such  rates.  The  court  held  that  the  corporate  charter  con- 
ferred such  power,  and  that  a  by-law  of  the  corporation  which 
bonnd  members  to  maintain  the  rates  of  insurance  agreed  upon  was 
directly  within  the  power  conferred  and  could  not  be  attacked  as 
being  in  restraint  of  trade  or  contravening  public  policy.  The  legis- 
lature probat)Jy  has  the  power  to  pass  a  statute  permitting  insurance 
companies  to  organise  to  maintain  rates  of  insurance.    But  a  mere 
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eorporate  cbarter  conferring,  or  attempting  to  9<Mif er.  snch  a  power 
wonld  be  subject  to  tbe  general  policy  of  law,  since  tbe  exlatlng 
law  enters  Into  and  forms  a  part  of  every  corporate  cbart^.  The 
policy  of  the  law,  at  the  present  day  at  least.  Is  against  reetrle- 
tlons  on  competition  which  amount  to  a  monopoly.  So  that,  even 
In  the  absence  of  an  antl-tmst  law,  there  wonld  seem  to  be  no  rea* 
son  why  a  combination  of  insurance  companies  for  the  pmpoee 
of  maintaining  rates  and  which  does  effect  a  monopoly  ahoold  not 
be  illegal  and  against  pnbUc  policy.  The  New  York  case  dted  nny 
be  correctly  decided,  but  It  must  be  on  the  theory  that  tbe  statute 
permitted  the  combination,  and  It  could  not  be  against  public  policy, 
since  public  policy  was  determined  by  the  act  Itself.  If  tbe  cor- 
poration, howeyer,  had  been  organised  under  a  general  statoto,  a 
provision  In  the  declaration  of  Its  corporate  purposes  the  necessary 
effect  of  which  Is  to  create  a  monopoly  would  have  beoi  void  as 
against  public  policy,  as  was  decided  in  People  v.  Ohicago  Oas  ^mst 
Ga,  130  IlL  268,  17  Am.  St  Bep.  319.  The  anti-trust  laws  ot  many 
of  the  states  have  settled  the  question,  and  combinations  to  keep 
up  Insurance  rates  are  within  the  condemnation  of  these  acta  The 
Insurance  agents  of  Missouri  attempted  a  unique  evasloo  of  tiie 
anti-trust  law,  organising  a  "sodsl  dub,"  and  hired  an  emploja  of 
the  one  who  Issued  rate  books  to  act  as  secretary.  Bacli  policy 
written  by  an  agent  was  put  in  an  unsealed  envelope,  addressed 
to  his  company,  and  was  then  turned  over  to  the  secretary  of  the 
club,  who  compared  it  with  the  rate  book,  and.  If  the  pr^nlum 
charged  did  not  correspond  therewith,  he  called  upon  the  a^ent  for 
an  explanation.  The  members  of  the  club  had  an  oral  agreement 
to  abide  by  the  rates  fixed  on  penalty  of  a  fine,  and  vlolatoa  of  the 
agreement  were  tried  by  the  club.  The  Missouri  supreme  court, 
however,  in  State  v.  Fireman's  Fund  Ina  Co.  (Mo.),  82  S.  W.  Bep. 
595,  very  properly  went  behind  this  "social"  organisatloii,  ascet- 
tained  that  its  real  and  only  purpose  was  to  form  a  comblnatloii  to 
maintain  InBurance  rates,  and  declared  it  to  be  in  vlolatiMi  of  the 
anti-trust  law.  The  decision  is  undoubtedly  a  correct  exposition  of 
the  law,  and  the  opinion  Itself  forms  very  Interesting  reading  in 
its  ironlcsJ  treatment  of  the  "social  dub."  A  somewhat  similar 
case,  so  far  as  Its  conclusions  are  concerned,  is  Fire  Ina  Goa  t. 
State,  75  Miss.  24,  which  arose  also  under  an  anti-trust  statute. 

Combinations  Relating  to  Patents,^A  patent  is  In  itself  a  monopoly, 
and  the  owner  may  not  only  neglect  and  refuse  to  make  the  pat- 
ented article,  but  he  may  refuse  to  permit  anyone  dse  to  do  so^ 
on  any  terms;  he  may  also  sell  to  another  the  right  itself,  or  agree 
with  him  that  he  will  permit  no  one  else  to  use  it:  Qood  v.  Daland, 
121  N.  Y.  1;  Morse  Transit  Drill  etc.  Go.  v.  Morse,  103  Masa  73, 
4  Am.  Rep.  613.  Such  rights  of  the  owner  of  a  patent  are  not  in- 
fringed by  the  anti-trust  laws,  and  under  such  laws  a  patentee  may 
still  grant  exclusive  rights  to  licensees:  Clark  v.  Gydone  Wovoi- 
wire  Fence  Go.  (Tex.),  64  S.  W.  Rep.  892.  But  to  protect  an  indi- 
vidual in  the  monopoly  he  has  In  his  patented  artido  Is  quite  a 
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different  thing  from  protecting  a  combination  among  owners  of 
Tarlons  patents  to  establish  a  large  monopoly  which  cmshes  ont 
competition  among  the  Tarious  patented  articles.    As  was  said  in 
Tolcan  Powder  Co.  y.  Hercules  Powder  Co.,  06  Cal.  610,  81  Am.  8t 
Rep.  242,  the  mle  abont  contracts  In  restraint  of  trade  being  yold 
does  not  apply  to  patent  rights,  "means  only  that  a  trader  may  sell  a 
patent  right,  or  a  secret  in  bis  trade  or  art,  and  restrain  himself 
generally  from  the  nse  of  it,  or  from  other  acts  which  would  lessen 
the  Talue  of  the  patent  sold.    And,  of  course,  as  a  patent  is  a  sort 
of  monopoly,  the  owner  may  manufacture  under  it,  or  not,  as  he 
pleases,  and  may  make  either  a  partial  or  entire  assignment  of  It, 
and  may  protect  his  assignee,  not  only  by  an  agreement  not  to 
nse  the    patent  (which  would  be    unnecessary,  because    such  use 
would  be  an  Infringement),  but  by  a  covenant  not  to  Interfere  in 
any  way  with  the  profits  to  be  derived  from  the  assigned  patent. 
...  But  no  case  has  been  cited  In  which  It  has  been  held  that 
several  persons  or  companies  can  legally  enter  into  a  business 
combination  to  control  the  manufacture,  or  sale,  or  price  of  a  staple 
of  commerce  merely  because  some  of  the  contracting  parties  have 
letters  patent  for  certain  grades  of  that  staple.**     The  nearest  ap- 
proach to  a  case  holding  a  combination  of  patent  owners  to  be  valid 
Is  Central  Shade  Roller  Co.  v.  Cushman,  143  Mass.  853,  which  we 
bsfve  had  occasion  to  criticise  elsewhere.    National  Harrow  Co.  t. 
Hench,  76  Fed.  Rep.  667,  is  a  well-considered  case  holding  such  a 
combination  Illegal.    The  court  said:  "I  am  not  aware  that  such 
a  far-reaching  combination  as  is  here  disclosed  has  ever  been  Judi- 
cially sustadned.    On  the  contrary,  the  courts  have  repeatedly  ad- 
judged combinations  between  a  number  of  persons  engaged  in  the 
^me  general  business  to  prevent  competition  among  themselves, 
t\nd  maintain  prices,  to  be  against  sound  public  policy,  and  there- 
fore illegaL    I  am  not  able  to  concur  in  the  view  that  the  principle 
of  these  cttsea  is  inapplicable  here,  because  the  agreement  in  ques- 
tion Involves  patents.    It  is  true  that  a  patentee  has  the  exclusive 
control  of  his  invention  during  the  life  of  the  patent.    He  may 
practice  the  invention  or  not,  as  he  sees  fit,  and  he  may  grant  to 
otliers  licenses  upon  his  own  terms.    But  where,  as  was  the  case 
liere,  a  large  number  of  independent  manufacturing  concerns  are 
engaged  in  making   and  selling,    under    different    patents  and  in 
various  forms,  an    extensively  used    article,  competition    between 
them  Is  the  natural  and  inevitable  result,  and  thereby  the  public 
interest  Is  promoted.    Therefore,  a  combination  between  such  manu- 
facturers, which  Imposes  a  widespread  restraint  upon  the  trade,  and 
destroys  competition,  is  as  injurious  to  the  community,  and  as 
obnoxious  to  sound  public  policy,  as  if  the  confederates  were  deal- 
ing in  unpatented  articles.    To  the  present  case  maiy  well  be  applied 
the  remarks  of  the  supreme  court  of  Pennsylvanld  in  Morris  Run 
Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173,  8  Am.  Rep.  159:  *ThlB 
combination  has  a  power  In  its  confederated  form  which  no  individ- 
sal  action  can  confer.'    By  tlie  united  action  of  more  than  a  score  of 
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different  mannfacturen,  natural  and  salutary  comi>etition  Is  de- 
stroyed. To  sanction  such  a  result,  because  accomplished  by  a 
combination  of  patentees,  would  be,  I  think,  to  pervert  the  patent 
laws."  The  same  result  was  reached  In  National  BLarrow  Goi.  t. 
Bement,  21  M.  Y.  App.  Dlv.  290,  where  the  rights  of  the  same 
corporation  were  In  litigation.  In  Strait  t.  National  Harrow  Co^ 
18  N.  Y.  Supp.  224,  It  was  held  that  a  combination  between  the 
owners  of  patents  was  Illegal  where  the  combination  was  to  ex* 
tend  for  fifty  years  beyond  the  lifetime  of  any  patent,  but  the 
general  question  Itself  of  the  right  of  patentees  to  form  a  combina- 
tion was  not  passed  upon. 

CotnMnatioM  Relating  to  the  Publication  of  News, — ^So  far  as  we  are 
aware,  but  two  cases  hare  arisen  which  have  dealt  with  this 
question.  Both  related  to  the  corporation  known  as  the  Associated 
Press,  and  the  holding  in  one  was  that  the  combination  was  lawful. 
In  the  other  that  It  created  an  Illegal  trust.  While  under  the  first 
holding,  that  in  New  York,  there  was  no  anti-trust  law  on  the  stat- 
ute books,  and  In  the  latter  case,  which  arose  In  Illinois,  there  was 
such  an  act,  yet  the  existence  or  nonexistence  of  such  a  statute 
seems  not  to  have  been  the  pivotal  point  In  either  case.  In  the 
New  York  case— Matthews  v.  Associated  Press,  186  N.  T.  833,  82 
Am.  8t  Rep.  741— the  plaintiffs  were  entitled  to  receive  news  firom 
the  defendant  under  a  contract,  but  were  under  a  covenant,  which 
was  enforceable  by  a  penalty,  not  to  use  news  from  any  other 
source.  In  violation  of  this  covenant,  the  plaintiffs  secured  news 
from  another  source,  and  the  defendant  refused  to  supply  them 
further.  The  plaintiffs  secured  a  tempers^  injunction  restraining 
defendant  from  depriving  the  plaintiffs  of  the  news  which  th^  bad 
been  accustomed  to  receive.  A  by-law  of  the  defendant,  known  to 
and  acquiesced  In  by  the  plaintiffs,  permitted  the  d^endant  to  with- 
hold its  news  from  any  paper  using  news  derived  from  any  other 
source.  The  plaintiffs  contended  that  the  by-law  and  the  covenant 
they  were  under  not  to  publish  news  from  any  othv  source  wets 
unreasonable  and  oppressive,  and  tended  and  were  expressly  in- 
tended to  restrain  trade  and  competition  and  to  create  a  monopoly. 
The  court  held  that  if  the  by-law  effected  these  results  it  would  be 
illegal,  and  that  It  was  a  question  of  construction  whether  it  did  or 
not  In  holding  the  by-law  valid,  the  court,  through  Peckham,  J^ 
said:  ''We  do  not  think  the  by-law  improperly  tends  to  restrain 
trside,  assuming  that  the  business  of  collecting  and  distributing 
news  would  come  within  the  definition  of  a  trade.  The  latest  de> 
dsions  of  the  courts  In  this  country  and  in  Bngland  show  a  strong 
tendency  to  very  greatly  circumscribe  and  narrow  the  doctrine  of 
avoiding  contracts  in  restraint  of  trade.  ....  Here  are  a  number  of 
persons  who  are  owners  of,  or  interested  in,  various  newspiypen 
in  the  state  outside  of  the  city  of  New  York.  They  enter  into  busi- 
ness rtiatlons  with  each  other,  to  a  certain  extent,  tluough  the  form 
of  an  organisation  known  as  a  corporation,  and  for  the  purpose 
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among  othen,  of  collecting  and  supplying  tbemselyes  wltb  tele- 
graphic news.  The  greater  the  number  belonging  to  the  organlsa- 
tloo  the  larger  will  be  its  income  and  the  greater  amount  it  will  bo 
able  to  spend  for  making  the  collection  of  news,  and  the  moro 
efficient  and  yaluable  such  collection  will  be.  To  suppress  competi* 
tlon  in  such  chosen  field  among  themselyes,  and  to  thus  enhance  the 
ralne  of  the  inropertyand  the  conyeniences  arising  from  the  extended 
use  of  the  means  and  opportunities  of  the  association,  it  would  seem 
appropriate  to  proyide  that  the  members  of  such  association  should 

not  take  news  from  any  other A  business  partnership  could 

proTlde  that  none  of  Its  members  should  attend  to  any  business 
other  than  that  of  the  partnership,  and  that  each  partner  who  came 
in  must  agree  not  to  do  any  other  business  and  must  giye  up  all 
such  business  as  he  had  theretofore  done.    Such  an  arrangement 
would  not  be  in  restraint  of  trade,  although  its  direct  effect  might 
be  to  restrain  to  some  extent  the  trade  which  bad  been  done.    It 
seems  to  me  this  by-law  is  a  natural  and  reasonable  restraint  upon 
the  members  of  the  association."    Its  real  effect  in  fostering  a  news 
monopoly  seems  not  to  haye  been  appreciated  by  the  court.    In 
strong  contrast  with  this  decision  is  the  opinion  of  the  Illinois  su- 
preme court  in  Inter-Ocean  Pub.  Oo.  y.  Associated  Press    (Ill.)» 
i»6  N.  BS.  Bep.  822,  where  the  facts  were  similar  to  those  in  the  New 
York  case.    In  speaking  of  the  pubUc  nature  of  the  corporation,  the 
«ourt  said:  "The  organisation  of  such  a  method  of  gathering  infor- 
mation and  news  from  so  wide  an  extent  of  territory  as  is  done  by 
the  appellee  corporation,  and  the  dissemination  of  that  news,  requires 
the  expenditure  of  yast  sums  of  money.    It  reaches  out  to  the  yarl- 
ous  parts  of  the  United  States,  where  its  agents  gather  news  which 
is  wired  to  It,  and  through  It  such  news  is  receiyed  by  the  yarlous 
Important  newspapers  of  the   country.    Scarcely   any   newspaper 
could  organise  and  conduct  the  means  of  gathering  the  information 
that  is  centered  in  an  association  of  the  character  of  the  appellee 
becsuse  of  the  enormous  expense,  and  no  paper  could  be  regarded 
IS  a  newspaper  of  the  day  unless  it  had  access  to  and  published  the 
reports  from  such  an  association  as  appellee.  ....  The  manner  in 
which   that   corporation    has    used  its  franchise  has  charged  its 
business   with   a  public  interest.    It  has  deyoted  its  property  to 
a  public  use,  and  has,  in  effect,  granted  to  the  public  such  an  in- 
terest in  its  use  that  it  must  submit  to  be  controlled  by  the  public 
lof  the  common  good,  to  the  extent  of  the  interest  It  has  thus  created 
in  the  public  In  its  priyate  property.**    And  In  declaring  that  part  of 
the  contract  and  the  by-law  which  fostered  the  monopoly  yoid, 
this  language  was  used:  "The  clause  of  the  contract  in  this  case 
▼hich  sought  to  restrict  appellant  from  obtaining  news  from  other 
•oorces  than  from  appellee  is  an  attempt  at  restriction  upon  the 
tnde  and  business  among  the  citisens  of  a  common  country.    Oom- 
petiti(Hi  can  neyer  be  held  hostile  to  public  Interests,  and  efforts  to 
preyent  competition  by  contract  or  otherwise  can  nerer  be  looked 
spon  with  fayor  by  the  courts.  •  •  •  •  The  by-law  of  the  appellee 
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coiporatlon,  aboye  referred  to,  Is  not  required  for  c<Mrporate  pm^ 
poses,  nor  Included  within  the  purposes  of  the  creation  of  the  eor> 
poration.    To  enforce  the  proyisions  of  the  contract  and  this  by-law 
would  enable  the  appellee  to  designate  the  character  of  the  news 
that  should  be  published,  and,  whether  true  or  false,  there  could  be  na 
check  on  it  by  publishing  news  from  other  sources.  Appellee  would 
be  powerful  in  the  creation  of  a  monopoly  In  its  favor,  and  oonld 
dictate  the  character  of  the  news  it  would  furnish,  and  could  preju- 
dice the  interests  of  the  public.    Such  a  power  was  neyer  contem- 
plated in  its  creation,  and  is  hostile  to  public  interests.    That  by-law 
tends  to  restrict  competition,  because  it  prevents  its  members  from 
purchasing  news  from  any  other  source  than  from  itself.    It  seeks 
to  exclude  from  publication,  by  any  of  its  members^  news  procozed 
from  any  other  corporation  or  source  than  itself  which  it  declares 
antagonistic  to  it    Its  tendency,  therefore,  is  to  create  a  monopoly 
in  its  own  favor,  and  to  prevent  its  members  from  procuring  news 
from  others  engaged  in  the  same  character  of  work,  and  such  pro- 
vision is  illegal  and  void."    The  tendency  of  the  decisions  Is  cer- 
tainly in  favor  of  the  Ulinois  rule.    It  must  be  noticed  that  the 
mon<9oly  was  not  caused  by  a  combination  of  producers  of  a  com- 
modity or  of  vendors  of  a  commodity,  which  is  usually  the  case* 
The  Associated  Press  was  the  only  producer  and  the  only  vendor, 
and  the  monopoly  feature  arose  solely  out  of  the  covenant  of  the 
vendees  (and  the  by-law)  not  to  secure  the  commodity  from  any 
other  source.    It  may  be  true  that  generally  a  vendor  may  exact  a 
covenant  of  his  vendee  (the  vendee  consenting)  that  he  will  purchase 
from  no  one  else,  and  such  covenant  would  not  be  void  as  improperly 
restraining  trade.    But  where  the  object  of  such  a  covenant  la  to 
control  the  supply  (in  this  case  of  news)  and  to  suppress  all  other 
sources  of  supply,  the  inevitable  tendency  is  to  create  a  monopoly, 
and  the  interests  of  the  public  are  threatened.    Consult  In  connec- 
tion with  this  the  case  of  Pacific  Factor  Co.  v.  Adler,  90  CaL  110. 
25  Am.  St  Rep.  102.    There  is  no  doubt  about  the  Associated  Press 
being  a  monopoly,  perhaps  the  most  extensive  (me  in  the  country, 
and,  under  the  Illinois  rule,  it  is  such  a  one  as  is  condemned  by  the 
larw  as  an  illegal  trust 

Combinations  of  Labor  or  in  the  Interest  of  La&or.— Laborers  are 
subject  to  no  exception  in  the  matter  of  restraining  competition  so 
as  to  form  a  monopoly.  They  do  not  constitute  a  favored  class. 
Rules  of  law  are  applicable  to  rich  and  poor  alike.  All  combina- 
tions, whether  of  capitalists  or  workmen,  for  the  purpose  of  in- 
fluencing trade  in  their  special  favor  by  raising  or  reducing  prices 
are  so  far  illegal  that  agreements  to  combine  cannot  be  enforced  by 
the  courts:  More  v.  Bennett  140  111.  69,  33  Am.  St  Rep.  216.  Care 
must  be  taken,  however,  to  ascertain  whether  the  combination  is  of 
such  a  character  that  the  law  condemns  it.  Anyone  may,  as  a  general 
rule,  lawfully  refuse  to  work  for,  or  to  deal  with,  any  man  or  class 
of  men,  and  a  number  of  men  may  agree  to  do  the  same  thing. 
Hence  it  has  been  held  that  an  agreement  between  the  members  of  a 
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retail  lumber  association  that  they  will  not  deal  with  any  wholesale 
dealer  or  manufactnier  who  sells  to  customers,  not  dealers,  at  a 
point  where  a  member  of  the  association  is  doing  business,  is  not 
void  as  stipulating  for  an  unlawful  combination  in  restraint  of 
trade:  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223,  40  Am.  St  Rep.  819. 
In  this  case  the  court  points  out  the  error  courts  are  likely  to  fall 
into  in  dealing  with  such  questions  of  combinations  of  laborers,  and 
exceed  the  limits  of  their  Jurisdiction  under  the  influence  of  terms 
of   such    Uluaive    meaning  as  "monopolies,"  "trusts,**  "boycotts," 
**strike8,"  and  the  like.    Macauley  t.  Tlemey,  19  R.  I.  265,  61  Am. 
St.  Rep.  770,  is  a  somewhat  similar  case,  in  which  the  court  h^d 
that  an  agreement  among  the  members  of  a  master  plumbers'  as- 
sociation not  to  deal  with  wholesalers  who  sell  plumbers'  supplies 
to  those  not  members  of  the  association  was  not  unlawful,  though 
its  pxupose  was  to  free  themselves  from  the  competition  of  those 
who  were  not  members.    The  agreement  itself  was,  in  reality,  an 
set  of  competition.    Instead  of  restraining  competition,  it  accentu* 
ated  it    To  be  sure,  if  they  were  completely  successful,  the  other 
plumbers,  not  members  of  the  association,  would  be  out  of  means 
of  employment      But  this  result  would  follow  as  to  any  competi- 
tion^ If  completely  successfuL    A  grocer,  who  reduces  prices  to 
taijure  other  grocers  and  draw  trade  from  them,  if  completely  suc- 
cessful, establishes  a  monopoly.    But  the  means  employed  are  those 
of  competition.    If,  howeyer,  a  real  combination  is  formed,  whose 
sole  purpose  and  ineyitable  tendency  are  to  so  restrict  competition 
as  to  create  a  monopoly,  an  Illegal  trust  Is  created  which  the  law  will 
not  recognize.    Hence  an  agreement  between  the  members  of  a 
stenographers'  association  to  be  bound  by  a*  schedule  of  prices  to 
be  fixed  by  the  association,  and  not  to  compete  with  each  other  by 
taking  or  olTerlng  to  take  a  less  price.  Is  contrary  to  public  policy 
and  nonenforceable:  More  t.  Bennett  140  111.  60,  88  Am.  St  Rep. 
216.   This  case  goes  Tory  far  Indeed,  since  the  number  of  stenog* 
raphers  In  the  association  seems  to  haye  included  but  a  small  por* 
tion  of  the  stenographers  in  the  city.    But  the  court  said  that  the 
determining  circumstance  is  "a  combination  or  conspiracy  among  a 
number  of  persons  engaged  in  a  particular  business  to  stifle  or  pre- 
Tent  competition,  and  thereby  to  enhance  or  diminish  prices  to  a 
point  aboye  or  below  what  they  would  haye  been  if  left  to  the 
inflnence  of  unrestricted  competition.    All  such  combinations  are 
beld  to  be  contrary  to  public  policy,  and  the  courts,  therefore,  will 
refuse  to  lend  their  aid  to  the  enforcement  of  the  contracts  by  which 
inch  ecMnbinations  are  sought  to  be  effected.    Counsel  seek  to  dis- 
tinguish this  case  from  those  cited  by  the  circumstance  alleged  in 
the  second  count  of  the  declaration,  that  but  a  small  portion  of  law 
stenographers  of  Chicago  belong  to  said  association.    An  analogy 
It  thereby  sought  to  be  raised  between  the  contract  in  this  case  and 
those  contracts  in  partial  restraint  of  trade  which  the  law  upholds. 
We  think  the  analogy  thus  sought  to  be  raised  does  not  exist    Oon- 
tiicts  in  partial  restraint  of  trade  which  the  law  sustains  are  those 
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wblch  are  entered  Into  by  a  yendor  of  a  business  and  its  goodwill 
with  bis  yendee,  by  which  the  yendor  agrees  not  to  engage  In  the 
same  business  within  a  limited  territory,  and  the  restraint,  to  be 
yalid,  must  be  no  more  extensiye  than  is  reasonably  necessary  for 
the  protection  of  the  yendee  in  the  enjoyment  of  the  business  pur* 
chased;  but  in  the  present  case  there  is  no  purchase  or  sale  of  any 
business,  nor  any  other  analogous  circumstance  glying  to  one  party 
a  Just  right  to  be  protected  against  competition  from  the  other. 
All  of  the  members  of  the  association  are  engaged  in  the  same  bnsi- 
ness  within  the  .same  territory,  and  the  object  of  the  associatloii  la 
purely  and  simply  to  silence  and  stifle  all  competition  as  between  ita 
members.  No  equitable  reason  for  such  restraint  ezlstSv  the  only 
reason  put  forward  being  that,  under  the  influence  of  competition 
as  it  existed  prior  to  the  organization  of  the  association,  prices  for 
stenographic  worlc  had  been  reduced  too  far,  and  the  association  was 
organized  for  the  purpose  of  putting  an  end  to  all  competition,  at 
least  as  between  those  who  could  be  induced  to  become  members. 
True,  the  restraint  is  not  so  far-reaching  as  it  would  haye  been  if 
all  the  stenographers  in  the  city  had  Joined  the  association,  but,  so 
far  as  it  goes,  it  is  precisely  of  the  same  character,  prodacea  the 
same  results,  and  Is  subject  to  the  same  legal  objection.''  Thoe 
would  seem  to  us  to  be  a  material  difference  between  a  combination 
of  the  character  under  consideration  aboye  and  one  In  which  all, 
or  so  nearly  all,  or  so  large  a  number  of  the  stenographers  of  a  cfty, 
were  members  of  the  combination  that  a  yirtual  monopcdy  would 
result  and  prices  could  be  effectlyely  controlled.  This  dlstinctiim 
was  noticed  in  Herriman  y.  Menzies,  115  Oal.  16,  S6  Am.  St  Rep.  81. 
It  does  not  appear  in  this  case  how  large  a  percentage  of  the  steye- 
dores  of  the  dty  were  Interested  in  the  combination,  but  the  princi- 
ple asserted  by  the  court  was  this:  "A  monopoly  exists  where  aU, 
or  so  nearly  ali  of  an  article  of  trade  or  commerce  within  a 
community  or  district  Is  brought  within  the  hands  of  one  man  or 
set  of  men  as  to  practically  bring  the  handling  or  prodnctioif  of  the 
commodity  or  thing  within  such  single  control  to  the  exdusicm  of< 
competition  or  fiee  traffic  therein.    Anything  less  than  this  Is  not 

a  monopoly Assuming  that  the  business  of  steyedoring  la  a 

thing  which  is  the  proper  subject  of  a  monopoly  within  this  defini- 
tion, there  is  nothing  in  this  agreement  to  render  it  obnoxious  to 
that  objection,  nor  anything  to  show  that  It  will  operate  to 
unlawfully  restrain  trade.  It  nowhere  appears  therefrom  that 
the  parties  to  this  contract,  by  the  combination  of  their  business 
interests  proylded  for,  are  in  the  control*  or  anything  like 
the  control,  of  that  business  In  San  Francisco  to  an  extent  to  en- 
able them  to  exclude  competition  therein,  or  contncd  the  price  of 
such  labor  or  business.  There  is  absolutely  nothing  to  show  that 
they  comprise  more  than  the  most  Inslgnlflcant  part  or  fraction, 
either  in  number  or  yolume  of  business,  of  those  engaged  In  that 
trade  in  this  community.    We  are  not  at  liberty  to  indulge  la  la- 
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ferences  wUcli  would  restrict  the  parties  in  their  right  to  combine 
tbeir  Interests.**    The  principle  we  haye  already  aUnded  to  Is  suffi- 
cient to  eontrol  these  cases,  vis.,  that  where  both  the  purpose  and 
the  InefTttable  tendency  of  the  combination  or  agreement  are  to  so 
restrict  competition  as  to  create  a  yirtual  monopoly,  the  combination 
or  agreement  is  illegal.    It  is  not  necessary  that  a  complete  monop* 
oly  should  result,  if  the  tendency  of  the  combination  is  to  form  one. 
In  Milwaukee  etc.  Assn.  t.  Nlezerowsici,  95  Wis.  125,  00  Am.  St. 
Bep.  97,  four-fifths  of  the  masons  and  builders  of  a  city  formed  an 
association,  a  private  by-law  of  which  required  each  member  to  sub- 
mit an  bids,  proposed  to  be  made  by  him,  to  such  association,  and. 
If  found  to  be  the  lowest  bidder  and  entitled  to  the  contract,  to  add 
to  such  bid,  before  submitting  it  to  the  owner  or  architect  of  the 
proposed  building,  six  per  cent  of  the  contract  price,  which  he  is  to 
pay  to  the  association,  and  thus  exact  from  owners  six  per  cent 
In  excess  of  a  fair  price.    It  was  held  that  the  arrangement  was  an 
unlawful  combination,  contrary  to  public  policy,  and  void,  as  its 
manifest  purpose  was  to  suppress  fair  and  free  competition  in 
bidding  for  building  contracts.    "The  true  test,"  said  the  court, 
^of  the  illegality  of  a  combination  to  restrain  business  or  trade  is 
its  eCTect  upon  the  public  interests;  that  is  to  say,  of  those  outside 
of  the  combination."    As  was  said  in  Atcheson  v.  Mallon,  48  N.  Y. 
147,  3  Am.  Bep.  078»  which  was  a  case  of  a  combination  between 
bidders  for  the  collection  of  public  taxes:  "The  true  Inquiry  is,  Is  it 
the  natural  tendency  of  such  an  agreement  to  Inlnrlously  Influence 
tlie  public  interests?    The  rule  is,  that  agreements  which,  in  their 
necessary  op^iUion  upon  the  action  of  the  parties  to  them,  t«id  to 
restrain  their  natural  rivalry  and  competition,  and  thus  to  result  in 
the  disadvantage  of  fhe  public,  or  of  third  parties,  are  against  the 
principles  of  sound  public  policy,  and  are  void."    In  Bailey  v.  As- 
sociation of  Hasttt  Plumbers   (Tenn.),  52  S.  W.  Rep.  852,  most  of 
the  plumbers  of  Memphis  had  formed  an  association,  a  by-law  of 
which  required  that  any  member  doing  worlc  In  competition  with 
another  member  should  pay  into  the  association  a  fixed  sum  accord- 
ing to  a  schedule  agreed  upon.      In  holding  the  arrangement  il- 
legal the  court  said:  "It  can  avail  nothing  that  the  membersliip  of 
the  association  involved  in  this  litigation  does  not  include  all  plumb- 
ben  in  the  city  of  Memphis,  and  that  the  by-law  in  question  relates 
alone  to  business  done  in  that  city.    Being  in  restraint  of  trade,  and 
injnrious  to  the  public,  as  heretofore  shown,  the  by-law  is  contrary 
to  public  policy,  illegal,  and  void,  notwithstanding  the  fact  that  the 
restraint  Is  partial  in  respect  to  the  persons  implicated,  and  the 
territorial  limits  affected.    It  is  not  the  number  of  persons  partici- 
pating in  the  by-law,  or  the  extent  of  the  territory  included,  but 
tlie  taijury  to  the  public  in  that  territory,  however  restricted,  tliat 
diancterixes  the  interruption  of  trade  as  illegal,"    An  agreement 
between  a  labor  union  and  a  board  of  education  that  the  latter 
slisll  insert.  In  sll  contracts  for  work  upon  school  buildings  a  pro- 
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yUdon  that  none  but  union  workoren  sUall  be  employed  and  placed 
upon  the  pay-roUs  of  the  board  is  void,  because  snch  a  contract 
tends  to  create  a  monopoly  and  to  restrict  competition  in  bidding  for 
worlc:  Adams  t.  Brenan,  177  111.  194,  09  Am.  St  Rep.  222.  Similarly, 
a  city  ordinance  requiring  all  contracts  for  city  printing  to  be 
awarded  to  onion  shops  only,  or  to  such  as  are  able  to  show  the 
union  label,  in  accordance  with  an  agreement  with  a  labor  union,  is 
illegal  and  void,  as  tending  to  create  a  monopoly  and  impose 
an  additional  burden  on  taxpayers:  Holden  ▼.  Alton,  1T9  HI 
318.  And  an  ordinance  requiring  the  paving  cement  to  be  prepared 
from  asphaltum  obtained  from  a  certain  lake  is  iUegal,  since  it  tends 
to  create  a  monopoly,  and  to  preyent  competition,  where  it  is  nhown 
that  such  lake  is  owned  by  a  single  corporation,  and  that  the  asphal- 
tum obtained  from  it  Is  no  better  than  that  obtained  elsewhere  and 
used  by  competing  manufacturers:  Fishbum  t.  Chicago^  171  DL 
838,  63  Am.  St  Rep.  238. 

Whether  the  Oommoditp  Must  he  •  Necesearp  Of  i^t^  or  not,  la 
order  to  stamp  a  combination  concerning  it  as  an  illegal  trost,  has 
been  a  matter  of  some  conflict,  but  the  conflict  seems  to  be  growiag 
continually  less  as  the  real  nature  and  effect  of  such  combinations 
are  more  clearly  discerned.  Even  where  the  rule  prevails  at  eom- 
mon  law  that  an  illegal  combination  or  trust  cannot  be  created 
unless  the  commodity  concerned  is  a  necessary  of  life,  yet  a  trust 
law  may  be  framed  which  condemns  combinations  as  to  all  com- 
modities irrespective  of  their  character:  Pasteur  Vaccine  €kk  v. 
Burkey  (Tex.),  S4  S.  W.  Rep.  804. 

Assuming  for  the  moment  that  the  combination  must  eoncera  a 
necessity  of  life,  the  following  articles  have  been  held  of  such  neces- 
sity as  to  make  a  combination  in  them  Illegal— coal:  Morris  Run 
Coal  Go.  ▼.  Barclay  Coal  Co.,  68  Pa.  St  178,  8  Am.  Rep.  159;  Amot  v. 
Pittston  Coal  Co.,  68  N.  Y.  558,  23  Am.  Rep.  190;  Drake  t.  Siebold, 
81  Hun,  178;  gas:  Glbbs  ▼.  Consolidated  Oas  Co.,  130  U.  S.  406; 
People  V.  Chicago  Gas  Trust  Co.,  130  111.  268,  17  Am.  St  Rep.  319: 
Chicago  Gas-light  etc.  Co.  v.  People's  Gas-light  etc.  Co.,  121  ID.  530, 
2  Am.  St  Rep.  124;  San  Antonio  Gas  Co.  v.  State  (Tiex.),  54  8.  W. 
Rep.  289;  State  v.  Portland  etc.  Co.,  153  Ind.  483,  poet,  p.  314; 
matches:  Richardson  v.  Buhl,  77  Mich.  632;  lumber:  Santa  Clara  Val- 
ley Mill  etc.  Co.  V.  Hayes,  76  Cal.  387,  9  Am.  St  Rep.  211;  cotton  bag- 
ging: India  Bagging  Assn.  v.  Kock,  14  La.  Ann,  164;  butter:  Chapln 
V.  Brown,  83  Iowa,  156,  32  Am.  St  Rep.  297;  grain:  Craft  v.  McCon- 
oughy,  79  111.  346,  22  Am.  Rep.  171;  salt:  Central  Ohio  Salt  Ca  v. 
Guthrie,  35  Ohio  St.  666;  Clancey  v.  Onondaga  Fine  Salt  Oo.,  62 
Barb.  395;  alcohol:  State  v.  Nebraska  Distilling  Co.,  29  Neb.  700; 
beer:  Nester  t.  Continental  Brewing  Co.,  161  Pa.  St  473,  41  Am. 
St.  Rep.  894;  distilling  products:  Distilling  etc  Co.  t.  People,  186 
111.  448,  47  Am.  St  Rep.  200;  candles;  Emery  y.  Ohio  Candle  Co.,  47 
Ohio  St  820,  21  Am.  St  Rep.  819;  milk:  Ford  t.  Chicago  Milk 
Shippers'  Assn.,  155  lU.  166;  People  t.  Milk  Exchange^  145  N.  Y.  267; 
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45  Am.  St.  Bep.  609;  preserves:  American  Preserrers'  Trust  t.  Tay- 
lor Mfg.  Co.,  46  Ved.  Rep.  152;  Bishop  t.  American  Preserrers'  Co., 
157  IlL  284,  48  Am.  St.  Rep.  317;  cloth:  Hilton  y.  Bckersley,  6  BL  & 
a  47;  grain  bags:  Pacific  Factor  Co.  y.  Adler,  90  Cal.  110,  25  Am. 
8t  Rep.  102;  barrows:  National  Harrow  Go.  y.  Hench,  76  Fed.  Bep. 
687;  National  Harrow  Go.  y.  Bement,  21  N.  Y.  App.  Dly.  290;  Strait 
V.  National  Harrow  Go..  18  N.  Y.  Supp.  224;  brick:  Jacluon  t.  Brick 
Assn.,  63  Ohio  St  903,  53  Am.  St  Rep.  637;  gas,  sewer,  and  other 
pipe:  United  States  y.  Addyston  Pipe  etc.  Co.,  85  Fed.  Rep.  271; 
affirmed,  175  U.  S.  211;  rales:  Lnfkln  Bole  Co.  y.  Fringeli«  67  Ohio 
8t  506,  63  Am.  St  Bep.  736;  powder:  Vnlcan  Powder  Ca  y.  Her- 
cules Powder  Go.,  96  Gal.  510,  31  Am.  St  Bep.  242;  pressed  metal 
parts:  Fox  etc  Steel  Go.  y.  Schoen,  77  Fed.  Bep.  29;  g^atine  cap- 
sules: Merx  Gapanle  Co.  y.  United  States  Gapsnle  Co.,  67  Fed.  Bep. 
414;  woodenware:  Grayens  y.  Garter-Gmme  Co.,  92  Fed.  Bep.  479; 
sugar:  People  t.  North  Blyer  Sugar  etc  Go.,  121  N.  Y.  682,  18  Am. 
8t  Bep.  843;  oU:  SUte  y.  Standard  OU  Go..  49  Ohio  St  187,  84  Am. 
8L  Bep.  641;  meat:  Jndd  y.  Harrington,  189  N.  Y.  106;  United  States 
V.  Hopkins,  82  Fed.  Bep.  529;  news:  Inter-Ocean  Pnb.  Ga  y.  Asso- 
ciated Press  (m.),  56  N.  B.  Bep.  822;  wire  cloth:  De  Witt  Wb«  Qoth 
Go.  y.  New  Jersey  Wire  Cloth  Go.,  14  N.  Y.  Snpp.  277;  enyelopes: 
Cohen  y.  Berlin  etc  Bnyelope  Go.,  56  N.  Y.  Snpp.  588;  lire  alarm  tele- 
graph instmments:  Telegraph  Gc  y.  Crane.  160  Mass.  60,  89  Am.  St 
Bep.  468;  bine  stone:  Gnmmings  y.  Union  Bine  Stone  C<k,  16  N.  Y. 
App.  Diy.  602;  cigarettes:  People  y.  Dnke,  44  N.  Y.  Snpp.  336,  19 
Misc.  Bep.  292. 

Insurance,  carriage,  and  labor  are  necessary  commodities  in 
wblch  a  monopoly  cannot  be  formed.  It  has  been  held  that  the  fol- 
lowing are  not  necessaries— washing  machines:  Dolph  y.  Troy 
Ltnndry  etc  Co.,  28  Fed.  Bep.  553;  cnrtain  flxtnres:  Gentral  Shade 
BoQer  Oa  y.  Gnshman,  143  Mass.  853;  sewing  machines:  Bi-spool 
Sewtiig  Mach.  Cc  y.  Acme  Mfg.  Go.,  154  Mass.  404;  glue:  Gloncester 
etc  Glne  Ga  t.  Bnssia  Cement  Co.,  154  Mass.  92,  26  Am.  St  Bep. 
214. 

It  has  certainly  been  asserted  In  many  cases  that  a  combination, 
hk  order  to  be  illegal,  mast  affect  the  production  and  sale  of  some 
trdde  that  is  »  necessity  of  life.  Most  of  the  cases  in  which  sncb 
t  statement  has  been  made,  howeyer,  were  those  in  which  the  com- 
bination in  question  affected  a  necessary  of  life  and  cannot  there- 
fore, he  ssid  to  haye  limited  the  rule  to  that  extent:  See  Bichardson 
▼.  Bohl,  77  Mich.  632.  In  a  few  cases,  howeyer,  the  qnestlon  as  to 
whether  the  commodity  was  a  necessity  of  Ufe  or  not  seems  to 
bare  been  one  of  the  determining  elements.  Snch  is  tme  of  Olon- 
<»8ter  etc  Glne  Co.  y.  Bnssia  Gement  Co.,  154  Biass.  92,  26  Am.  St 
Bep.  214,  where  glne  was  deemed  not  to  be  a  sufficiently  necessary 
article  to  condemn  a  combination  made  in  regard  to  its  mannfac* 
tuie  and  ssle.  The  same  is  tme  of  Dolph  y.  Troy  Laundry  etc 
Co.,  28  Fed.  Bep.  553,  where  the  combination  was  in  waehing 
Baddnes,  and  of  Central  Shade  Boiler  Go.  ?•  Gnshman,  148  Mass. 
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858,  where  curtain  fixtures  were  the  commodities  concerned.  The 
weight  of  authority  and  the  growing  tendency  of  the  courts  Is  to 
disregard  the  question  as  to  whether  the  article  Is  a  necessity  of 
life  or  not,  and  this  Is  certainly  the  reasonahle  and  common  sense 
view  to  talce.  In  commenting  on  the  two  Massachusetts  cases  cited 
above,  the  court.  In  United  States  ▼.  Addyston  Pipe  etc  Go^  85 
Fed.  Rep.  271,  said:  "In  these  cases,  It  was  held  that  contracts 
In  restraint  of  trade  are  not  Invalid  If  they  affect  trade  In  articles 
which,  though  useful  and  convenient,  are  not  articles  of  prime  ne- 
cessity, and  therefore  contracts  between  dealers  made  to  secure 
complete  control  of  the  manufacture  and  sale  of  such  articles  were 
supported.  In  the  first  case,  the  article  Involved  was  a  fastening 
of  a  certain  shade  roller,  and  In  the  other  was  glue  made  from  fish 
skins.  We  think  the  cases  hereafter  cited  show  that  the  common- 
law  rule  against  restraint  of  trade  extends  to  all  articles  of  mei^ 
chandise,  aod  that  the  Introduction  of  such  a  distinction  only  fur- 
nishes another  opportunity  for  courts  to  give  effect  to  the  varying 
economical  opinions  of  its  Individual  members.  It  might  be  difficult 
to  say  why  it  was  any  more  important  to  prevent  restraints  of  trade 
in  beer,  mineral  water,  leather  cloth,  and  wire  cloth  than  of  trade 
In  curtain  shades  or  glue.  However  this  may  be,  the  cases  do  not 
touch  the  case  at  bar,  because  the  same  court,  in  Telegraph  Go. 
V.  Crane,  160  Mass.  50,  89  Am.  St  Rep.  458,  held  that  fire  alarm 
telegraph  instruments  were  articles  of  sufficient  public  necessity  to 
render  unreasonable  restraints  of  trade  in  them  void,  and  certainly 
such  articles  are  not  more  necessary  for  public  use  than  water,  gas, 
and  sewer  pipe." 

In  Nester  v.  Continental  Brewing  Co.,  161  Pa.  St  473»  41  Am.  St 
Rep.  8d4,  the  court,  In  disregarding  the  distinction  that  the  combi- 
nation must  concern  necessaries  of  life,  said:  "The  appellants  insist 
that  restraint  of  trade  in  the  necessaries  of  life  only  is  within 
the  prohibition  of  public  policy.  No  standard  has  been  furnished 
by  which  to  ascertain  what  constitutes  these  with  reference  to  the 
general  public.  But,  assuming  that  beer  Is  not  among  them,  it  Is 
equally  within  the  reach  of  the  rule.  The  law  recognises  it  as  a 
commodity,  regulates  its  sale,  it  Is  'an  article  of  daily  consumptioii.' 
and  the  court  should  refuse  to  aid  in  any  attempted  imposition  upoo 
the  public  by  means  of  illegal  combinations.  The  fact  that  coal 
was  'an  article  of  prime  necessity'  was  not  mentioned  as  essential 
to  the  illegality  of  the  combination  which  was  Involved  in  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St  173,  8  Am.  Rep.  159,  but 
was  suggested,  arguendo,  as  an  aggravation  of  the  injury  done  tbe 
public.  The  whole  course  of  discussion  there  shows  that  injury  to 
the  public  was  regarded  as  the  true  test  of  illegality."  That  ao 
article  must  be  one  of  necessity  was  discarded  as  a  test  In  Cum- 
mlngs  V.  Union  Blue  Stone  Co.,  15  N.  Y.  App.  Div.  602,  where  tbe 
article  was  blue  stone.  In  People  v.  Duke,  44  N.  Y.  Supp.  336,  19 
Misc.  Rep.  292,  where  the  combination  was  in  cigarettes,  the  court 
said:  '*The  weight  of  recent  authority  seems  to  support  the  proposi- 
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tlon  that  the  character  of  the  trade  sought  to  be  monopolized  is  of 
no  concern  as  long  as  it  be  a  lawful  one."  To  the  same  effect,  see 
National  Harrow  Ck>.  y.  Bement,  21  N.  Y.  App.  Diy.  290. 

What  Are  Not  Defenses  to  an  Illegal  Trusts—It  is  no  defense  for  an 
Illegal  trust  to  say  that  its  monopoly  has  in  fact  resulted  in  the 
reduction  of  the  price  of  the  commodity.    As  was  pointed  out  in 
Richardson  ▼.  Buhl,  77  Mich.  632:  'That  policy  may  have  been 
necessary  to  crush  competition.    The  fact  exists  that  It  rests  in 
the  discretion  of  this  company  at  any  time  to  raise  the  price  to 
ail  exorbitant  degree."    And  in  State  y.  Standard  Oil  Co.,  49  Ohio 
St.  137,  34  Am.  St.  Rep.  541,  it  was  said:  "Much  has  been  said 
In  faror  of  the  objects  of  the  Standard  Oil  trust  and  what  it  has 
accomplished.    It  may  be  true  that  it  has  improyed  the  quality 
and  cheapened  the  cost  of  petroleum  and  its  products  to  the  con- 
SQmer.    But  such  is  not  one  of  the  usual  or  general  results  of  a 
monopoly;  and  it  is  the  policy  of  the  law  to  regard,  not  what  may, 
bm  what  usually,  happens.    Experience  shows  that  it  is  not  wise  to 
trnst  human  cupidity  where  it  has  the  opportunity  to  aggrandize 
itself  at  the  expense  of  others.    The  claim  of  haying  cheapened  the 
price  to  the  consumer  is  the  usual  pretext  on  which  monopolies  of 
this  kind  are  defended."    A  similar  defense  was  made  in  People  t. 
Milk  Exchange,  145  N.  Y.  267.  45  Am.  St.  Rep.  609,  to  which  the 
court  replied:  **It  may  be  claimed  that  the  purpose  of  the  combina- 
tion was  to  reduce  the  price  of  milk,  and  that,  it  being  an  article  of 
food,  such  reduction  was  not  against  public  policy.    But  the  price 
was  fixed  for  the  benefit  of  the  dealers,  and  not  the  consumers, 
and  the  logical  effect  ui>on  the  trade  of  so  fixing  the  price  by  the 
combination  was  to  paralyze  the  production  and  limit  the  supply, 
and  thus  leaye  the  dealers  in  a  position  to  control  the  market,  and, 
at  their  option,  to  enhance  the  price  to  be  paid  by  the  consumers. 
This  brings  the  case  within  the  condemnation  of  the  authorities  to 
which  we  have  referred." 

The  anti-trust  laws  equally  discredit  such  a  defense  as  was 
pointed  out  in  San  Antonio  Gas  Co.y.  State  (Tex.),  54  S.  W.  Rep.  289: 
*'lt  the  combination  was  made,  and  its  object  was  in  restraint  of 
trade  and  to  create  a  monopoly,  the  statute  denounces  it,  no  matter 
if  the  immediate  result  of  the  combination  may  be  the  temporary 
reduction  of  prices.  To  fix,  by  combination,  a  rate  lower  than  one 
that  has  prevailed,  carries  with  it  the  power  and  ability  to  establish 
liigher  ones  and  the  object  of  the  statute  is  to  free  business  and 
commerce  from  being  controlled  by  combinations,  whether  of  per- 
sons or  corporations.  It  does  not  matter  that  the  immediate  result 
of  comhination  may  be  a  reduction  in  the  price  of  commodities— a 
^gerons  arbitrary  power  has  been  lodged  in  its  hands,  by  which 
^be  business  of  the  country  may  be  absolutely  dominated,  and  prices 
arbitrarily  controlled,  regardless  of  the  laws  of  trade  or  the  rules 

of  supply  and  demand The  state  is  unwilling  to  intrust  to 

^1  combination,  even  though  of  her  creatures,  the  tyrannical  and 
WresBlTe  power  that  is  inseparably  connected  with  the  power  to 
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raise  and  lower  prices  of  commodities  and  contn^  the  trade  of  the 
country." 

Again,  It  is  no  defense  that  a  complete  monopoly  has  not  been 
estabUshed.  "All  the  authorities  agree  that,  in  order  to  TitiRte  a 
contract  or  combination,  it  is  not  essential  that  its  result  should  be 
a  complete  monopoly;  it  is  sufficient  if  it  really  tends  to  that  end 
and  to  deprive  the  public  of  the  advantages  which  flow  from  free 
competiUon":  United  States  y.  B.  O.  Knight  Ck>.,  166  U.  &  1;  Addy- 
ston  Pipe  etc.  Go.  t.  United  States,  175  U.  8.  211;  afBrmlns  89  Fed. 
Rep.  271. 

Some  of  the  courts  seem  to  have  gone  astray  upon  the  proposition 
that  combinations  are  legal  if  the  public  does  not  appear  to  hare 
been  injured  by  the  agreement:  Oentral  Shade  BoUer  Cto.  ▼.  Cush- 
man,  148  Biass.  868;  Bafferty  t.  Buffalo  Oity  Ctes  Oo.*  87  N.  Y. 
App.  Diy.  61&  In  the  first  case,  it  was  said  that  *'we  cannot  as- 
sume that  the  purpose  and  effect  of  the  combination  are  to  unduly 
raise  the  price  of  the  commodity.  A  natural  purpose  and  a  natural 
effect  are  to  maintain  a  fair  and  uniform  price,  and  to  preyent  the 
injurious  effects  both  to  producers  and  customers  of  fluctuating 
prices  caused  by  undue  competition.  When  it  appears  that  the  com- 
bination is  used  to  the  public  detriment,  a  different  question  win  be 
presented  from  that  now  before  us.  The  contract  la  apparently 
beneficial  to  the  parties  to  the  combination,  and  not  necessarily  In- 
jurious to  the  public;  and  we  know  of  no  authority  or  reason  for 
holding  it  to  be  inyalid  as  in  restraint  of  trade  or  against  public 
policy."  If  this  case  had  arisen  to-day*  perhaps  the  Ineyitoble  ten- 
dency of  a  monopolistic  combination  to  raise  prices  would  hare 
been  more  apparent  to  the  court.  The  obyious  reply  to  such  a 
contenticMi,  howeyer,  Is  that  which  was  made  in  Anheuser-Busch 
Brew.  Assn.  y.  Houck  (Tex.  Ciy.  App.),  27  S.  W.  Bep.  082:  mie  ef- 
fect on  the  public  of  an  agreement  which  is  against  public  policy  is 
not  essential;  the  tendency  is  enough  to  bring  it  within  the  condem- 
nation of  the  courts."  And  in  Central  Ohio  Salt  Go.  y.  Outhrie,  35 
Ohio  St  66G,  the  language  was  equally  strong:  *'Ck>urt8  will  not  sUg) 
to  inquire  as  to  the  degree  of  injury  inflicted  upon  the  public;  it  is 
enough  to  know  that  the  inevitable  tendency  of  such  contracts  la 
injurious  to  the  public."  To  the  same  effect,  see  State  y.  Portland 
etc.  Ck).,  153  Ind.  483;  Anderson  y.  Jett,  89  Ky.  375;  Judd  y.  Harring- 
ton, 139  N.  Y.  105;  Atcheson  y.  Mallon,  48  N.  T.  147,  8  Am.  Bep.  678. 

Anti-trust  Statutes. — ^A  detailed  considerati<Mi  of  anti-trust  laws 
passed  In  the  various  states  or  of  the  federal  anti-trust  law  Is  ren- 
dered unnecessary  by  the  fact  that  they  are  based  upon  the  same 
principles  of  public  policy  that  we  have  already  been  cooaideriog. 
They  re-enforce  and  extend  the  common  law,  and  render  more  cer- 
tain the  law's  condemnation  of  combinations  which  restrict  competl- 
tion  and  create  monopolies,  but  they  are  fundamentally  the  same  as 
the  common  law.  We  should,  however,  call  attention  to  one  unex- 
pected result  which  has  been  caused  by  this  legislation.    The  fed* 
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«ta]  astl-tnist  law  which  fanUshes  the  best  eiampto  of  Oils  is 
aimed  not  only  at  combinations  which  restrict  competltkm  and  form 
monopolies^  but  by  its  terms  is  directed  against  any  and  all  ro- 
ttzaints  upon  tradei.  So  far  as  ordinary  contracts  in  restraint  of 
trade  are  concerned,  the  common  law  had  already  worked  oat  Just 
and  eqnitabie  doctrines*  and  this  branch  of  the  subject  eonld  have 
been  wisely  omitted  from  the  statute.  But,  by  reason  of  the  con- 
fusion of  the  two  doctrines  of  ordinary  restraints  np<m  trade  and  of 
restrictions  upon  competition,  to  which  we  hare  already  called  atten- 
tfcm,  the  f ed^nal  law  was  framed  so  as  to  indnde  both.  In  ccmso- 
qnence,  the  courts  ha^e  been  compelled  to  h<rtd  that  the  act  aims 
at  all  restraints  upon  trader  howevor  reasonable  they  may  be,  and 
whether  their  tendmcy  is  to  form  a  nionop<^  or  not  Under  the 
federal  act  it  would  seem  that  if  the  business  eonceme  Interstate 
or  foreign  comnreroe,  an  ordinary  sale  of  a  business  with  the  usual 
eoTenant  againat  the  Tender  preyenting  him  from  conducting  a  simi- 
lar business  would  be  an  illegal  restraint  of  trade,  howew  reason- 
able the  restriction  might  be  and  howerer  necessary  to  preserre  to 
the  Tendee  the  legitimate  firuits  of  his  purchase.  Bodi  a  result  was 
eertainly  nerer  intended,  and  it  may  be  unfortunate  that  It  has 
been  accomplished:  See  United  States  t.  Trans-Mlssoari  FMi^t 
AanL,  loe  U.  &  290;  United  States  t.  Goal  Dealers'  Ama^  85  IM. 
Sep.  262;  United  States  t.  HopUn%  82  Fed.  Bepw  8881 
lar«  Tsii.  I2Zl?^-« 


OASES 


SUPREME  COUET  OF  JUDICATUM 


INDIANA. 


Indianapolis  Union  Railway  Compant  v.  Dohn. 

[153  Tmdiana,  10.] 

RAIIiBOADS  —  SPECIAL  PRIVILEGES  ON  STATION 
GROUNDS.— A  company  organized  und«r  a  statute  providlnir  for  tbe 
incorporation  of  union  railway  companies  has  an  undoubted  rigiit 
to  make  rules  and  regulations  concerning  the  use  of  its  staftion  and 
grounds,  but  it  has  no  power,  under  the  guise  of  such  rules  and 
regulations,  to  grant  to  a  transfer  company  the  exclusiye  privilege 
of  standing  hacks  upon  its  station  grounds,  and  soliciting  business. 

MONOPOLIES  —  SPECIAL  PRIVILEGES  AT  RAILWAT 
DEPOTS.— It  is  against  public  policy  to  permit  a  union  railway 
company  to  exclude  from  its  station  grounds  all  hackmen  but  one, 
to  whom  It  has  rented  the  exclusive  privilege  of  standing  hacks 
thereon  and  soliciting  business,  thus  creating  a  monopoly  and  prch 
tecting  a  contract  from  which  it  derives  a  revenue. 

Baker  &  Daniels,  for  the  appellant. 

Schuyler  Haas,  for  the  appellee. 

*^  BAKER,  J.  Suit  to  enjoin  appellee  from  entering  npon 
the  station  grounds  of  appellant  to  solicit  customers  for  his 
hack.  The  question  arises  upon  appellant's  exception  to  the 
conclusion  of  law  upon  the  facts  specially  found. 

The  facts  are  briefly  these:  Appellant  is  a  corporation  com- 
posed of  various  railway  companies,  and  organized  under  the 
act  of  March  2,  1885:  Acts  1885,  p.  30;  Burns'  Eev.  Stats.  1894, 
sees.  5232-5250;  Homer's  Bev.  Stats.  1897,  sees.  3964a-39646. 
Appellee  is  the  driver  of  a  public  conveyance,  commonly  called 
a  hack,  engaged  in  the  business  of  transporting  persons  without 
discrimination  from  place  to  place  in  and  about  Indianapolis. 
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Appellant  owns  the  union  pasaenger  station  at  Indianapolis^ 
It  acquired  the  ground  partly  by  condemnation  and  partly  hj 
pnrehase.    The  station  building  faces  north.    The  tracks  are 
south  of  the  bnilding  nnder  a  train-shed.    At  the  north  ^^  of 
the  building  is  an  open  area^  bounded  on  the  north  by  Jackson 
Place  street,  on  the  east  by  MeCrea  street,  on  the  south  by  the 
station  buildiiig,  and  on  the  west  by  Illinois  street.    The  dia> 
tance  from  Jackson  Pkoe  street  to  the  station  building  is  sixty- 
seTen  feet.    Along  the  north  line  of  the  building  is  a  sidewalk 
dzteen  feet  wide.    The  residue  of  the  area  is  paved  and  used 
as  a  driveway  to  and  from  the  entrance,  which  is  at  the  center 
of  the  north  front.    This  condition  has  continued  ten  years. 
Appellant  by  contract  undertook  to  give  the  Frank  Bird  Trana- 
fer  Company  the  exclusive  right  to  stand  hacks  on  the  area  and 
Bolidt  business  of  persons  leaving  the  station.    Employ^  of 
the  transfer  company  were  accustomed  to  stand  their  hacks 
upon  the  area  at  all  hours  of  day  and  night  and  for  such  length 
of  time  as  they  pleased.    Intendiog  passengers  were  allowed  to 
alight  at  the  entrance  of  the  station  building  from  their  private 
eonveyances  or  from  public  ones  that  had  be^i  employed  to 
hring  them  there.    Arriving  passengers  were  permitted  to  be 
met  at  the  entrance  by  their  private  conveyances  or  by  publie 
ones  previously  engaged  to  meet  them.    All  other  vehicles  ex- 
cept the  transfer  company's  were  excluded  from  the  area.    Ap- 
pellsnt  has  had  rules  in  force  to  this  effect  for  many  years.    The 
city  by  ordinance  permitted  hacks  to  stand  along  the  west  side 
of  McCrea  street.     An  ordinance  forbade  hackmen  to  approach 
the  station  building  nearer  than  fifteen  feet  to  solicit  business. 
Appellee,  within  three  weeks  before  the  commencement  of  this 
soit,  at  last  a  dozen  times  drove  his  hack  upon  the  area  outside 
of  the  sidewalk  when  he  had  no  passenger  to  be  discharged  or  to 
be  received,  and  stayed  from  half  an  hour  to  an  hour  at  a  time 
soliciting  business  firom  arriving  passengers.    Appellant  several 
tinies  told  him  that  he  should  leave,  that  he  was  violating  ap- 
pellant's roles  and  regulations,  and  that  he  was  trespassing  on 
priyate  property.    Appellee  each  time  refused  to  leave,  stating 
that  he  had  the  right  to  stand  his  hack  on  the  area  so  long  as 
the  transfer  company  was  permitted  to  stand  its  hacks  there, 
and  that  he  inrtended  to  continue  ^  to  come  upon  the  azea  so 
long  as  the  transfer  comipany  was  given  that  privilege. 

From  this  finding  it  does  not  appear  that  appellee's  conduct 
was  boisterous,  or  that  he  was  interfering  with  appellant  in  the 
Charge  of  its  duties  to  the  passengers  of  the  proprietaxy  and 
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•aBoeiate  railway  companies^  or  that  he  was  annoTing  or  inter- 
fering with  the  passengers,  or  that  he  was  refusing  to  comply 
with  any  rule  or  regulation  of  appellant's  that  applied  to  all 
hackmen* 

Appellant  hae  the  undouhted  right  to  make  rulea  and  regu- 
lations concerning  the  use  of  its  station  and  grounds:  Lucas 
T.  Herbert,  148  Ind.  64.  The  term,  ^'mles  and  regnlatioiUy* 
however,  implies  uniformity  in  operation,  not  discrimination  for 
the  pecuniary  adyantage  of  the  promulgator.  The  qnestion  is 
not  what  rules,  uniform  in  application  and  promulgated  by  ap- 
pellant impartially  in  the  interests  of  the  trarelizig  pabHc  and 
without  a  money  consideration  to  itseli^  might  be  held  reason- 
able and  what  unreasonable^  but  whether  appellant  may,  under 
the  guise  of  rules,  exclude  from  its  station  grounds  all  hackmen 
but  one  and  thus  protect  a  contract  from  which  it  deriyea  a 
reyenue. 

A  collection  of  authorities  is  made  in  Lucas  y.  Herbert,  148 
Ind.  64.  To  them  may  be  added  In  re  Palmer  etc  By.  Co., 
L.  R.  6  Com.  P.  194;  Parkinson  y.  Great  Western  By.  Co.,  L.  R- 
6  Com.  P.  654;  New  York  etc.  By.  Co.  y.  Scoyill,  71  Conn.  136, 
71  Am.  St.  Rep.  169;  State  y.  Reed,  76  Miss.  211,  71  Am.  St 
Rep.  528. 

The  majority  of  the  English  cases  appear  to  sustain,  and  the 
the  majority  of  the  American  to  deny,  the  right  of  a  railway 
company  to  grant  such  an  exclusiye  priyilege:  See  the  note  of 
Mr.  Freeman  in  22  Am.  St.  Rep.  699-702,  and  the  note  of  Mr. 
Lewis  in  6  Am.  B  R.  &  Corp.  Rep.  715-724. 

In  some  of  the  cases  constitutional  and  statutory  proyisioiis 
enter  into  the  determination,  but  in  the  main  the  question  is 
decided  from  the  points  of  yiew  of  the  powers  of  the  eoipora- 
tion  and  of  public  policy. 

^'  By  the  goyerning  act  appellant  ia  authorized  ^to  regal^te 
the  use  of  its  depots,  stations,  structures,  applianoea,  and 
facilities."  Appellant  has  only  the  powers  that  are  expressly 
granted  and  those  that  are  necessary  to  the  exercise  of  express 
grants.  The  act  is  searched  in  yain  for  appellanfa  authority  to 
discriminate.  If,  under  regulations  that  are  uniform  md  im- 
partial, equality  fails  by  reason  of  limited  facilities,  appellant 
would  not  be  at  fault. 

Appellant  acquired  its  grounds  through  the  soyereign  right 
of  eminent  domain,  whether  by  purchase  or  by  condemnation; 
for  it  could  not  obtain  a  broader  right  by  grant  than  by  force. 
Taking  the  land  by  the  right  of  the  state,  for  the  purpo3Ci>  of 
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pdUIe  biuiiiessy  appellant  Bhould  not  be  permitted  to  grant 
fpecial  priTil^ea  and  immunities  that  the  state  conld  not. 

Ine  city  of  Indianapolis  is  given  the  right  to  regulate  the  xno 
of  its  streets  by  hacks.  The  city  would  hardly  undertake  to 
exclude  all  but  onie  hack  from  the  stand  on  McCrea  street  in 
order  to  make  good  a  rental  for  the  ezclusiye  privilege.  The 
state  intrusted  appellant  with  the  right  to  regulate  the  use  of 
its  fadlitieSy  not  to  increase  its  revenues  by  creating  a  monopoly. 

Appellant  is  chartered  to  furnish  depot  and  switching  &cil- 
ities  to  its  proprietary  and  associate  oomponies  in  connection 
with  the  transportation  of  persons  and  property  on  their  rail- 
roads,  not  to  engage  in  the  hack  business  upon  the  streets  of 
Indisnapolis.  True,  appellant  only  rented  its  grounds  to  the 
transfer  company.  But  the  only  use  of  the  grounds^  of  ad« 
vantage  to  the  transfer  company^  is  to  base  thereon  the  use 
of  the  streets  for  revenue.  If  appellant  has  authority  to  grant 
that  advantage  to  another^  it  may  take  it  to  itself. 

The  passengers'  payment  for  transportation  includes  pay- 
ment for  their  common  use  of  the  station  facilities.  If  they 
lie  not  entitled  to  have  appellant  use  those  facilities  disin- 
terestedly for  their  advantage,  they  are  at  least  entitled  to  ^^ 
have  appellant  refrain  from  coercing  them  into  yielding  fur- 
ther tribute.  For,  under  threat  of  having  otherwise  to  leave 
the  groimdsy  they  pay  a  fare  that  necessarily  includes  appel- 
lant's rentaL  Appellant's  action  tends  to  restrict  convpetition 
and  to  enhance  prices,  and  is  therefore  against  public  policy: 
Consumers  Oil  Co.  v.  Nunnemaker,  142  Ind.  560,  61  Am.  St. 
Bep.  193. 

Appellant  sought  from  a  court  of  equity  the  extraordinary 
remedy  of  injunction.    It  has  failed  to  show  any  ground  for 
suitable  interposition. 
Judgment  affirmed. 


KAILROADS-GRANT  OP  BXCLTJSIVB  PBIVILBGS  TO 
HACKMBN  ON  DBPOT  GROUNDS.— A  railroad  comiwny  cannot 
srant  to  one  backman,  or  line  of  hacks  and  omnibuses,  the  exclusive 
right  to  occupy  a  place  upon  its  depot  grounds,  for  it  tends  to  dls- 
covrase  competition  and  to  create  a  monopoly.  It  Is,  therefore, 
igainst  public  policy:  Kalamazoo  Hack  etc.  Go.  v.  Bootsma,  84  Mich. 
IH  22  Am.  St.  Rep.  683,  and  monographic  note  thereto  on  the  right 
of  carriers  and  passengers  to  grant  exclusive  prlvfleges  or  prefer- 
«noes  to  hackmen  or  other  solicitors.  Contra  New  York  etc  R.  & 
Co.  V.  Bcovfl],  71  Conn.  13Q»  71  Am«  St  Rep.  159,  and  note. 
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Malott  V.  Shimbb. 

(161  IKDIAHA,  as.] 

BBCEIYBBS  —  SUIT  AGAINST,  WITHOUT  LBAVB.— A 
federal  receiver  for  a  railroad  corniiany  may  be  sued  In  a  state  court, 
without  preylons  leave  of  the  court  which  appointed  him,  for  dam- 
ages on  account  of  the  death  of  an  employd  of  the  receiTer.  caused 
by  the  latter's  alleged  negligence  while  operating  the  road. 

DAMAGBS  FOB  NEGLIGBNGB  CAUSING  DEATH— 
WHBN  NOT  EXCDSSIVB.— In  an  action  to  recover  for  the 
death  of  the  plalntiiTs  intestate  cansed  by  alleged  negligence,  a 
verdict  for  five  thousand  dollars  is  not  excessive  where  the  evi- 
dence shows  that  the  decedent,  at  the  time  of  his  death,  was  fifty 
years  of  age,  and  in  good  health;  that  he  had  been  in  the  United 
States  postal  service  seventeen  or  eighteen  years,  receiving  a  salaiy 
of  eleven  hundred  and  fifty  dollars  per  annum;  that  he  left  a  widow 
and  two  sons,  aged  nineteen  and  fourteen  respectively,'  dependent 
upon  him  for  support;  and  that  his  expectancy  of  life  was  almost 
twenty-one  years. 

NBGLIGENGB  CAUSING  DEATH— EyiDBNCE.'In  an 
action  to  recover  damages  for  death  caused  by  alleged  negligence,  it 
is  not  necessary,  to  justify  a  verdict  for  more  than  nominal  dam- 
ages, that  proof  should  be  made  as  to  how  long  the  decedent  would 
have  been  able  to  continue  his  earnings,  or  as  to  what  part  thoeof 
was  spent  for  the  support  of  his  family. 

NEGLIGENCE  CAUSING  DEATH— INSTBUCTIONS.— If  an 
Instruction,  in  an  action  to  recover  damages  for  death  caused  by 
alleged  negligence,  limits  the  recovery  to  pecuniary  damages^  an 
objection  that  it  does  not  enumerate  the  elements  of  allowable 
pecuniary  damages  is  unavailing,  if  such  a  specific  oinmeration  has 
not  been  requested. 

NEGLIGENCE  CAUSING  DEATH-SUBYIYAD  OF  A0> 
TION.— A  statute  which  provides  that,  whenever  the  death  of  a 
person  shall  be  caused  by  the  wrongful  act  or  neglect  of  anothei; 
and  the  act  or  neglect  is  such  as  would  have  entitled  the  party  In- 
jured to  maintain  an  action  and  recover  damages  therefor  if  death 
had  not  ensued,  then  the  person  who  would  have  been  liable  if 
death  had  not  ensued  shall  be  answerable  to  the  personal  represen* 
lative  of  the  deceased,  for  the  exclusive  use  of  the. widow  and  next 
of  kin,  creates  a  right  of  action,  but  it  does  not  vest  a  survival  of 
the  action  in  the  intestate.  The  only  relation  it  has  with  the  rights 
of  the  deceased  is,  that  its  validity  is  to  be  tested  by  the  Inquiry  as 
to  whether  the  deceased  could  have  maintained  an  action  against 
the  defendant  for  the  injuries  if  he  had  survived  them;  if  he  could, 
death  having  ensued  therefrom,  his  personal  representatiye  may 
maintain  an  action  for  the  use  of  the  widow  and  children. 

John  Q.  Williams,  for  the  appellant. 

Ayres,  Jones  &  Hollett,  for  the  appellee. 

*•*  HADLEY,  J.  Appellant  was,  by  the  circuit  court  <rf  th« 
United  States  for  the  district  of  Indiana,  in  1896,  appointed 
receiver  of  the  Terre  Haute  &  Indianapolis  Bailroad  Com- 
pany,  and  while  he  was  operating  the  railroad  of  said  com* 
pany,  as  such  receiver  under  the  orders  of  the  courts  appel- 
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fee^s  intestate,  wlifle  trayeling  on  said  railroad  as  a  postal  elerl^ 
was  killed  in  tbe  state  of  nimois  by  the  allq^  negligence  of 
the  defendant. 

^  Api>eIIee  brought  this  suit  to  recoTer  damages  for  the  death 
of  her  hnsband  without  first  obtaining  lea^e  of  said  cirenit 
court  80  to  do.  Appellant  demnrred  to  the  eomplaint,  for  want 
of  jurisdiction  in  the  Marion  superior  court  orer  the  subject 
mattier  of  the  action.  The  demurrer  was  OTcrruled.  Answer 
by  general  denial,  trial  bj  jury,  and  Terdict  and  judgment  for 
plaintiff  for  five  thousand  dollars.  The  oyerruling  of  the  de- 
murrer to  the  complaint  and  appeUanfs  motion  for  a  new  trial 
are  the  only  errors  assignied. 

Whether  appellant,  acting  as  a  receiyer  under  appointment 
of  the  United  States  circuit  court,  can  be  sued  in  a  state  court 
without  prerious  leaye  from  the  appointing  court  is  the  only 
question  presented  by  the  demurrer.    We  perceive  no  useful 
purpose  to  be  attained  by  a  review  of  th«  decisions  as  they 
existed  prior  to  1887.    It  is  sufficient  to  state  that  the  weight 
of  authority  held  to  the  general  mle  that  the  possession  of  a 
receiTer  was  inviolable,  and  that  other  courts  could  not  ac- 
quire jurisdiction  over  the  subject  matter  of  the  trust  without 
epecific  authority  so  to  do  from  the  court  appointing  the  re- 
ceiver.   But  the  application  of  the  doctrine  to  railroads  travers- 
ing more  than  one  state,  that  were  being  operated  by  recdvers, 
became  productive  of  such  great  and  manifold  hardship  to 
dtizens  who  became  claimants  under  the  receiver  as  to  demand 
a  modification  of  the  rule.    To  invest  a  receiver,  who  had  as- 
tomed  the  role  of  a  common  carrier  and  who  soUdted  and  re- 
ceived business  over  long  lines  of  railway,  with  the  special 
privilege  of  requiring  all  persons  injured  by  acts  or  transactions 
of  bis  to  seek  redress  in  the  court  of  his  appointment,  where 
tbey  would  be  denied  the  right  of  trial  by  jury,  and  subjected 
to  heavy  expense,  was  found  to  be  so  oppressive  and  unreason- 
able that  some  of  the  federal  courts,  prior  to  1887,  entered 
generd  orders  in  such  cases,  granting  ckimants  against  tbe 
recdver  authority  to  sue  in  the  state  courts  in  the  county  where 
tbe  cause  of  action  arose. 

•*  In  the  case  of  Dow  v.  Memphis  etc.  By.  Co.,  20  Fed.  Rep. 
260,  268,  Caldwell,  J.,  in  stating  reasons  for  such  an  order, 
said:  ''Where  property  is  in  the  hands  of  a  receiver  dmply  as 
a  custodian,  or  for  sale  or  distribution,  it  is  proper  that  all 
persons  having  claims  against  it,  or  upon  the  fnnd  arising:  from 
its  ade,  should  be  required  to  assert  them  in  the  court  appoint- 
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ing  the  receiyer.  But  a  Teiy  different  question  is  presented 
where  the  court  assumes  the  operation  of  a  railroad  hundiBda 
of  miles  in  length,  and  adyertises  itself  to  the  world  aa  a  eotoft* 
mon  carrier.  This  brings  it  into  constant  and  extensiye  hnai* 
ness  relations  with  the  public.  Out  of  the  thousands  of  oao^ 
tracts  it  enters  into  daily  as  a  common  carrier,  some  are  broken, 
and  property  is  damaged  and  destroyed,  and  passengers  in- 
jured and  killed  by  the  negligent  and  tortious  acts  of  Ha  ra* 
ceiyer  and  his  agents.  In  a  word,  all  the  liabilities  incident 
to  the  operation  of  a  railroad  are  incurred  by  a  court  where  it 
engages  in  that  business;  and,  when  they  are  incurred,  why 
should  the  citizen  be  denied  the  right  to  establish  the  jua- 
tice  and  amount  of  his  demand  by  the  yerdict  of  a  jury  in  a 
court  of  the  coxmty  where  the  cause  ef  action  arose  and  the 
witnesses  reside?  If  the  road  was  operated  by  its  owners  or 
its  creditors,  the  citizen  would  haye  this  right,  and  when  it  ia 
operated  for  their  benefit  by  a  receiyer,  why  should  the  right 
be  denied?^ 

Congress,  taking  cognizance  of  the  eyilB  and  hardships  flow- 
ing from  the  rapidly  increasing  railroad  receiyerships,  in  1887 
enacted  a  statute  which  proyides  as  follows:  '^hat  eyery  re- 
ceiyer or  manager  of  any  property  appointed  by  any  court  of  the 
United  States  may  be  sued  in  respect  of  any  act  or  transaction 
of  his  in  carrying  on  the  business  connected  with  such  property, 
without  the  preyious  leaye  of  the  court  in  which  such  receiyer 
or  manager  was  appointed;  but  such  suit  shall  be  subject  to  the 
general  equity  jurisdiction  of  the  court  in  which  such  receiyer 
or  manager  was  appointed,  so  far  as  the  same  shall  be  necessary 
to  the  ends  of  justice":  25  IT.  S.  Stats.  436. 

^  In  the  recent  case  of  Bay  y.  Peirce,  81  Fed.  Rep.  881,  in 
an  application  to  remoye  to  the  United  States  court  a  suit 
brought  against  his  receiyer  in  a  state  court.  Baker,  J.,  said 
concerning  the  conditions  that  led  to  the  enactment  of  the 
aboye  statute:  '^Such  are  the  general  principles  of  the  law, 
uninfluenced  by  legislation  applicable  to  receiyerships.  T!h» 
consequences  flowing  from  these  principles  of  the  law  were 
found  to  be  intolerably  burdensome  to  persons  haying  small 
claims  and  demands  against  the  insolyent  or  against  the  re- 
ceiyer for  his  acts  or  transactions  in  his  official  capacity.  To 
compel  the  claimant  to  prosecute  a  suit  against  the  receiyer 
of  a  railroad  for  a  small  demand  in  the  court  of  his  appoint* 
ment,  generally  remote  from  the  claimant's  residence,  inyolyed 
such  inconyenience  and  expense  as  to  amount  in  many  cases 
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to  a  pnciical  denial  of  justice.  Eren  an  application  to  the 
court  who  appointed  the  leceiTer  for  leave  to  sue  in  another 
court  nearer  the  residence  of  the  claimant  and  hia  witnesaea 
was  fonnd  to  4i>e  inconrenient  and  expensiYe,  and  freqnently 
fach  applicationa  were  met  with  denial  With  the  mnltiplidly 
of  lailroad  receiTershipa  the  evil  became  00  intolerable  thai 
legislation  waa  fonnd  neceasary  to  aeeore  relief:  Act  of  March  8, 
1887,  see.  8.^ 

Appdiant  contends  that  the  right  conferred  hj  thia  atai- 
ute  extends  only  to  snits  in  other  federal  courts^  and  that  'tt 
confers  no  jurisdiction  of  any  kind,  or  in  any  manner  npon 
any  other  courts/'    We  cannot  yield  onr  assent  to  thia  prop- 
osition.   Little  relief  from  the  mischiefs  sought  to  be  remo- 
ved would  be  attained  by  thia  sort  of  construction,  and  we 
shonld  not  adopt  it  unless  its  proTisions  will  admit  of  no  other. 
It  is  the  duty  of  a  court,  in  constroing  a  remedial  statute,  to 
give  it  thai  interpiietation,  if  not  inconsistent  with  ita  terms, 
that  will  promote  and  advance  the  remedy  int^ided  by  the 
lawmakers.    Section  2  of  the  same  act  provides  that  a  receiver 
appointed  by  a  federal  court  to  manage  or  operate  property 
in  bis  possession  shall  do  so  in  conformity  to  the  valid  laws  of 
the  state  in  which  the  property  ahall  be  situated,  ^^  and  in  the 
nme  manner  that  the  owner  would  be  required  to  operate  it  if 
in  possession;  that  is  to  say,  it  makes  receivers  of  a  federal 
comt,  operating  a  railroad  and  dealing  with  the  general  pub- 
lie  as  a  common  carrier,  amenable  to  state  laws  in  the  same 
manner,  and  by  the  same  mles  of  liability,  that  apply  to  rival 
eorporationa  managing  their  own  similar  property.    The  two 
actions  construed  together  clearly  indicate  that  the  object  Con- 
gKSB  had  in  view  was  to  put  receivers  operating  railroads  under 
orders  of  federal  courts  upon  the  same  footing  as  owners  operat- 
ing their  property  in  the  same  territory,  so  f ar  aa  concerns  the 
legal  ]iri)ility  of  such  receivers  to  the  state  and  to  the  demands 
of  dtixens  growing  oui  of  the  operation  of  the  railroad.    The 
rig^t  to  liquidate  claims  againat  such  receivers  before  a  com- 
petent and  convenient  tribunal  ia  a  reasonable  grant,  and  in 
no  sense  incompatible  with  the  receiver's*  possession  or  rights 
of  the  owners  or  creditors.    Execution  upon  a  judgment  thus 
obtained  is  not  contemplated  by  the  statute,  nor  sought  in  this 
oiae,  but  the  existence  and  extent  of  the  claim,  where  thua 
jndieially  determined,  is  to  be  referred  to  the  court  in  which  the 
'Bceiver  waa  appointed  for  equitable  settlement. 
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In  at  least  two  cases,  the  United  States  supreme  court  has  de- 
clared the  scope  of  the  federal  statute  to  embrace  all  courts 
of  competent  jurisdiction,  and  that  it  should  not  be  restricted 
to  federal  courts.  ThB  case  of  Texas  etc.  By.  Co.  t.  Johnson, 
151  U.  S.  81-101,  was  begun  in  a  state  court  of  Texas,  against 
a  receiyer,  without  leave,  and  in  course  of  the  opinion  the  court, 
by  th^  chief  justice,  said:  '9y  section  3^  of  the  act  of  Harch 
8,  1887  (24  IT.  S.  Stats.  552),  as  corrected  by  the  act  of  Au- 
gust 13,  1888  (25  IT.  S.  Stats.  433),  every  receiver  appointed 
by  a  court  of  the  United  States  may  'be  sued  in  respect  of  any 
act  or  transaction  of  his  in  carrying  on  the  busimess  connected 
with  the  property,  without  the  previous  leave  of  the  court  by 
which  such  receiver  was  appointed.  Necessarily,  such  suit  may 
be  brought  in  any  court  of  competent  jurisdiction  and  **  pro- 
ceed to  judgment  accordingly/*  The  case  of  McNulta  v.  Lock- 
ridge,  141  U.  S.  327,  is  to  the  same  effect. 

Other  federal  courts,  so  far  as  their  decisions  have  come  im- 
der  our  observation,  have  uniformly  held  that  the  legislation 
of  1887  applies  alike  to  state  and  federal  courts,  following  what 
they  conceive  to  be  the  rule  laid  down  by  the  United  States 
supreme  court  in  McNulta  v.  Lockridge,  141  U.  S.  327,  and 
Texas  etc.  By.  Co.  v.  Johnson,  151  U.  S.  81.    See  Dillingham  v. 
Hawk,  23  U.  S.  App.  273;  60  Fed.  Bep.  494;  Missouri  etc.  By. 
Co.  V.  Texas  etc.  By.  Co.,  41  Fed.  Bep.  311-314;  Central  eta 
'Co.  V.  St  Louis  etc.  By.  Co.,  40  Fed.  Bep.  426;  Central  etc. 
Co.  V.  East  Tennessee  etc.  By.  Co.,  59  Fed.  Bep.  523;  Eddy  v. 
Lafayette,  49  Fed.  Bep.  807.    The  samis  construction  has  been 
given  the  act  of  1887  by  the  supreme  courts  of  Texas  and 
niinois:  McNulta  v.  Lockridge,  137  HI.  270-282,  31  Am.  St 
Bep.  362:  Dillingham  v.  Bussell,  73  Tex.  47-50,  15  Am.  St 
Bep.  753.    We  conclude,  therefore,  that  appellee  had  the  right 
to  bring  her  action  without  first  obtaining  leave  of  the  court 
in  which  appellant  was  appointed  a  receiver,  and  the  right  to 
proceed  to  final  judgment  and  liquidati(fn  of  her  claim  before 
the  chosen  tribunal,  and  that  appellant's  demurrer  to  the  com- 
plaint for  want  of  jurisdiction  was  properly  overruled. 

Appellant  insists  that  the  damages  assessed  by  the  jury  are 
excessive.  The  action  is  based  upon  the  statute  of  lUinois, 
generically  known  as  Lord  CampbelFs  act,  that  limits  the  re- 
covery to  the  pecuniary  loss  of  the  widow  and  next  of  kin,  not 
to  exceed  five  thousand  dollars.  The  evidence  shows  that  sp- 
pellee's  decedent,  at  the  time  of  his  death,  was  fifty  years  of 
age,  in  good  health,  had  been  in  the  United  States  postal  serv- 


Jane,  1899.]  Malott  v.  Shimxb.  288 

ice  aerenteen  or  eighteen  years,  receiving  a  ealary  of  deTen 
hundred  and  fifty  dollars  per  annum,  left  a  widovr,  and  their 
two  sons,  aged  nineteen  and  fourteen  respectiTely,  as  the 
D)ezt  of  kin;  that  his  wife  and  children  were  dependent  npon 
him  for  support,  and  that  the  ^  expectation  of  life  of  a  man 
in  good  health  at  the  age  of  fifty  is  twenty  and  ninety-one  one- 
hundredths  years. 

We  cannot  agree  with  appellant  that,  for  want  of  imdence 
•8  to  the  length  of  time  the  intestate  would  have  heen  able 
to  continue  his  earnings,  and  for  failure  to  prove  what  part 
of  his  earnings  was  spent  for  the  support  of  his  wife  and 
children,  the  jury  should  have  awarded  only  nominal  dam- 
ages.   It  is  the  legal  duty  of  a  husband  and  father  to  support 
his  wife  and  children;  and,  when  the  ability  is  shown,  the  law 
presumes  that  duty  is  discharged  until  overcome  by  evidence. 
^^Where  the  relation  of  the  party,  whose  death  has  been  caused, 
to  those  for  whose  benefit  the  suit  is  being  prosecuted  has 
heen  shown,  and  his  obligation,  disposition,  and  ability  to  earn 
wages  or  conduct  business,  and  care  for,  support,  advise^  and 
protect  those  dependent  upon  him,  the  matter  is  then  to  be 
submitted  to  the  judgment  and  senee  of  the  jury.    The  ulti- 
mate question  of  the  amount  resting  within  the  province  and 
sound  discretion  of  the  jury,  their  finding  will  never  be  dis- 
txirbed  where  the  court  cannot  say  that  improper  motives  have 
svayed  them  in  ascertaining  the  amount  returned'^  Pittsburgh 
etc.  Ry.  Co.  ▼.  Burton,  139  Ind.  857-378,  and  cases  there  cited. 
If  the  intestate's  earnings  had  continued  the  same  for  ten 
y^&rs  and  he  had  bestowed  but  half  the  amount  upon  his  family, 
their  pecuniary  loss  would  have  amounted  to  the  sum  of  re- 
covery, and  this  without  any  estimate  for  the  loss  of  parental 
training  to  which  the  sons  were  entitled.     We  cannot  hold  that 
the  damages  assessed  are  excessive. 

This  instruction  given  by  the  court,  complained  of,  informed 
the  jury  that  the  measure  of  damages  was  the  actual  pecuniary 
loss  shown  by  the  evidence  to  have  resulted  to  the  widow  and 
children,  if  any,  by  reason  of  the  death  of  the  husband  and 
father;  that  they  could  not  allow  damages  for  any  pain  and 
suffering  endured  by  the  deceased,  nor  for  funeral  expenses, 
nor  for  any  grief  or  sorrow  on  the  part  of  the  widow  and  chil- 
fen  on  account  of  the  death  of  the  deceased;  *"  but  that  the 
images  must  be  confined  to  the  actual  pecuniary  loss  sustained 
by  thie  widow  and  children,  not  exceeding  five  thousand  dollars; 
that  if  the  evidence  did  not  show  any  pecuniary  loss  to  the 
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and  chfldren,  if  they  found  for  the  plaintiff^  they  should 
award  only  nominal  damages;  but  if  it  did  ahow  aach  loas^ 
that  they  should  return  such  sum  as  will  coyer  it»  not  exceed- 
ing the  above  limit.  The  objection  urged  to  thia  instroction 
is  that  it  is  not  sufficiently  explicit  in  defining  the  damages 
to  which  the  pkintiff  was  entitled.  The  inatruetion  carefully 
limited  the  recoyery  to  pecuniary  damages^  was  clearly  right  so 
far  as  it  went,  and,  if  appellant  had  desired  a  specific  enumerati<xi 
of  the  dements  of  allowable  pecuniary  damages,  he  should  have 
requested  it  There  was  no  available  error  in  giving  thia  in- 
struction. 

Appellant  requested  the  giving  of  two  instructional  which 
was  refused  by  the  court.  The  first  request  refused  told  the 
juiy  that  there  had  been  no  evidence  submitted  tending  t^ 
show  for  how  long  a  time  the  deceased  would  profbably  have 
been  able  to  earn  the  salary  he  was  receiving  at  the  time  of 
his  death,  nor  how  much  of  that  salary  was  expended  for  the 
personal  use  of  the  deceased,  nor  how  muA  of  it»  if  any,  was 
expended  for  the  support  of  his  famOy,  nor  how  much  of  his 
time  the  deceased  spent  with  his  family,  nor  what  part  he 
took  in  raising  and  educating  his  sons,  and  that,  in  wialriTig  vp 
their  verdict,  the  jury  must  allow  nothing  for  any  of  theee 
things,  and,  if  the  evidence  showed  no  loss  outside  these  items, 
their  verdict  should  be  for  nominal  damages  only.  This  in- 
struction was  clearly  wrong  for  reasims  given  concerning  the 
instruction  given  by  the  court. 

The  second  instruction  refused  is  aa  follows:  ''Befoie  the 
plaintiff  is  entitled  to  recover  in  this  action,  the  law  requires 
her  to  show  by  the  evidence  that  Bichard  T.  Shimer  had  a 
cause  of  action  against  the  defendant,  which  had  accrued 
previous  to,  and  existed  at  the  time  of,  his  death;  and  if  the 
evidence  that  has  been  submitted  to  you  fails  to  satisfy  you 
that  some  time  elapsed  between  the  injuries  which  Shimer  ^* 
received,  and  his  death  resulting  from  these  injuries,  then  ymir 
verdict  should  be  for  the  defendant.'*  This  instruction  was 
asked  upon  the  theory  that  the  action,  if  any,  survived,  and  if 
death  was  instantaneous  and  no  action  vested  in  the  deceased, 
then  none  could  survive  or  accrue  to  his  widow  and  next  of 
kin,  under  the  statute. 

The  statute  of  Illinois  will  not  admit  of  the  construction 
contended  for.  It  provides  that:  "Whenever  the  death  of  a 
person  shall  be  caused  by  wrongful  act,  n^lect,  or  default, 
and  the  act,  neglect,  or  default  is  such  as  would  have,  if  death 
had  not  ensued,  entitled  the  party  injured  to  maintain  an  action 
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tnd  recorer  damftgeB  in  respect  thereof,"  tlien  the  penon  or 
corporatioii  which  would  haye  been  liable  if  death  had  not 
ensnedy  shall  be  liable  to  an  action  by  the  pezaonal  repre- 
sentative  of  thB  deceased,  for  the  ezdnaiye  nae  of  the  widow 
and  next  of  kin.  The  right  of  action  giTen  by  this  statute 
is  created  by  the  statute,  and  in  no  sense  can  it  be  regaided  as 
a  saniyal  of  the  action  Yiested  in  the  intestate.  The  only 
relation  it  has  with  the  rights  of  the  deceased  is  that  its  Talid- 
ity  is  to  be  tested  by  the  inquiry  as  to  whether  the  deceased 
eoTild  haye  maintained  an  action  against  the  defendant  for  the 
injuries  if  hie  had  snrviyed  them;  if  he  conld,  death  haying 
ensued  therefrom,  his  personal  rq)reBentatiye  may  for  tiie  use 
of  the  widow  and  children:  Pittsburgh  etc.  By.  Co.  y.  Hosea, 
152  Ind.  418.  Th)e  second  instruction  was  properly  refused. 
We  find  no  error  in  the  record.    Judgment  affirmed. 

NBQMQBNOB  OAUSINQ  DBATH  —  OONSTBUOTION  OF 
8TATUTB.— A  statute  proyidlng  that  '^rhen  the  death  of  a  person, 
notbelnx  a  minor.  Is  caused  by  the'wrongful  act  or  negligence  of  an« 
ofttmr,  ms  heirs  or  personal  representatives  may  maintain  an  action 
for  damages  against  the  person  causing  the  death,"  authortees  but 
one  action  to  be  brought:  Munro  y.  Pacific  Ooast  Dredging  etc.  Oo^ 
84  GaL  51S,  18  Am.  8t  Bep.  24S.  A  right  of  action  conferred  by  stat- 
ute upon  an  executor  or  administrator  to  recover  for  the  death  of 
bis  decedent  caused  by  wnmgfnl  act,  Is  'but  a  continuation  of  the 
iame  cause  of  action  which  the  deceased  would  have  had  If  death 
bad  not  ensued:  Garrlck  ▼.  Florida  etc  B.  B.  Go^  S8  8.  O.  448^  69 
Am.  8t  Rep.  874. 

NBGUGBNGB  GAUSINQ  DBATH-fiUBYIYAL  OF  AGTION.— 
Under  the  statute, 'in  some  of  the  states.  If  a  person.  Injured  by  the 
negligence  of  another,  sunriyes  but  a  moment,  a  cause  of  action  sur- 
^Tes:  Note  to  Mulchahey  y.  Washburn  Gar  Whed  Go.,  1  Am.  8t 
Bep.  461. 

KfiGLIGBNGB  GAUSING  DBATH->HBASURB  OF  DAMAGB8. 
In  an  action  to  recover  for  a  death  caused  by  negligence,  recovery 
may  be  had  In  ''an  amount  equal  to  the  present  cairti  value  of  the 
decedent's  life  to  his  family  dependent  upon  him,  during  his  expect- 
ancy of  life":  Alabama  etc.  B.'B.  Go.  v.  Jones,  114  Ala.  610,  62  Am. 
8t  R^.  121.  Gompare  the  monographic  note  to  Louisville  etc.  By. 
Oo.  T.  Goodykoonta,  12  Am.  St  Bep.  875-388,  on  the  elements  and 
measure  of  damages  in  actions  for  having  caused  the  death  of 
bnman  beings. 

^^•Bf  After  the  Appointment  of  a  Beoelvvr,  and  wlthent  Obtaining 
Z<MTe  of  the  Oonrt,  Aotlona  may  be  Proeeonted  against  Him*  or 
M»lnit  the  Person  for  Whom  eueh  Beeeiver  Is  Appointed.* 

Cfeaeitil  Princlple9  as  to  BuinQ  or  Interferinff  wUh  Reoeiven.^Vo 

Pi^iposltion  of  law  Is,  perhaps,  better  settled  than  that  a  court  cannot 

*RBrB]tn«CK  TO  MOMOGBAPHIC  NOm. 

UtbnitT  of  rallroed  eorporatlona  while  roed  la  In  handa  of  tmateea  or  reealvem 
•Ajn;3tRep.ai8-Sia 
/atin«  wUeh  tike  preeedenoe  over  mortgasM  of  railway  and  like  property:  SI 

Aj^at  Rep.  axMsa.  k   •-  7 

Tbt  TBlanon  of  reoelvera  to  pie-ezlattng  llena,  aod  the  zemedias  for  their  enlotoe* 
*«kts  n  Am.  St  Bep.  861^884. 
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interfere  with  the  cnstody  of  pn^erty  held  by  another  oanrt  ttarongh 
a  receiver:  Gay  etc  Co.  ▼.  Brierfieid  etc.  Iron  Go.»  94  Ala.  908*  SS 
Am.  St  Rep.  122.  The  custody  of  a  receiTer  Is  the  cnstody  of  the 
court:  People  t.  Brooks,  40  Mich.  833,  29  Aql  Bep.  634;  Bell  ▼. 
American  ProtectiTe  League,  168  Ma«8.  &58,  47  Am.  St  Bep.  481.  A 
receiver's  poBsession  will  be  protected  by  the  court,  not  only  against 
violence,  but  against  suits  at  law,  and  it  may,  therefore,  forbid  any 
interference,  by  way  of  levy  or  seizure,  with  the  property  in  the  poa- 
session  of  the  receiver:  See  monographic  note  to  American  etc  Bank 
y.  McOettigan, '71  Am.  St.  Bep.  356,  on  the  relation  of  receivers  to 
pre-existing  liens,  and  the  remedies  for  their  enforcement  A  state 
court  has  no  authority  to  Issue  process  against  property  already  in 
the  hands  of  a  receiver  appointed  by  a  federal  court:  IiouiavlDe 
Trust  Oo.  V.  Oincinnati,  76  Fed.  Rep.  296;  and  it  is  a  commonly  ac- 
cepted doctrine  that,  unless  expressly  authorised  by  statute,  a  suit 
cannot  be  brought  against  a  receiver,  touching  the  property  right- 
fully in  his  charge,  nor  for  any  malfeasance  aa  to  the  parties,  or 
others,  without  the  permission  of  the  court  which  appointed  him: 
Porter  v.  Sabin,  149  U.  S.  473,  479;  Davis  v.  Gray,  16  WalL  203,  218; 
Texas  etc.  Ry.  Go.  v.  Cox,  145  U.  S.  593,  601;  Martin  v.  Atchison,  2 
Idaho,  590;  Wayne  Pike  Co.  v.  State,  134  Ind.  672;  Walling  v.  Miller, 
lOS  N.  Y.  173,  2  Am.  St  Rep.  400;  People  v.  Brooks.  40  Mich.  333,  29 
Am.  Rep.  534;  note  to  Naglee  v.  Alexandria  etc  By.  Co.,  6  Am.  St 
Rep.  316;  Glover  v.  Thayer,  101  Ga.  824;  Jordan  v.  Wells,  8  Woods, 
527;  Keen  v.  Breckenridge,  96  Ind.  69;  de  Graffenried  v.  Brunswick 
etc.  R.  R.  Co.,  57  Ga.  22;  Klein  v.  Jewett,  26  N.  J.  Bq.  474;  Melendy  v. 
Barbour,  78  Va.  544;  Scott  v.  Chambers,  62  Mich.  532;  Burk  v.  Mus- 
kegon 'etc.  Foundry  Co.,  98  Mich.  614;  Links  v.  Connecticut  etc 
Banking  Co.,  66  Conn.  277;  Brown  v.  Bauch,  1  Wash.  497;  Spalding 
V.  Commonwealth,  88  Ky.  135;  Pierce  v.  Chism,  Ind.  App.,  Dec.  1899; 
and  the  rule  that  a  receiver  cannot  be  sued  without  leave  of 'the 
court  which  appointed  him  applies  to  suits  against  him  on  a 'money 
demand,  or  for  damages,  as  well  as  to  those  the  object  of  which  i& 
to  recover  property  which  he  holds  by  order  of  that  court:  Barton  v. 
Barbour,  104  U.  S.  126.  Thus,  a  suit  against  a  receiver  of  a  foreign 
corporation  for  damages  will  not  be  sustained  without  leave  of  the 
court  which  appointed  the  receiver:  Barton  v.  Barbour,  8  McAr. 
212,  36  Am.  Rep.  104;  affirmed  in  Barton  v.  Barbour,  104  U.  8.  126. 
A  person  having  a  legal  cause  of  action,  sounding 'merely  in  tort, 
against  a  receiver,  has,  it  is  held,  a  right  to  pursue  his  redress  by  an 
action  at  law,  but  he  cannot  bring  such  an  action  without  first  ob- 
taining permission  from  the  court  which  appointed  the  receiver: 
Palys  V.  Jewett  32  N. 'J.  Eq.  302.  Even  where  a  corporation  has 
wrongfully  obtained  the  possession  of  property  before  the  appoint- 
ment of  a  receiver,  the  owner  cannot  after  it  has  passed  into  the 
receiver's  possession,  replevy  the  property  In  an  action  against  thr 
receiver  without  first  obtaining  leave  of  the  court  which  appointed 
the  receiver:  Matter  of  Jensen  Co.,  128  N.  Y.  650,  563.  If  a  receiver 
is  in  possession  of  real  estate^  an  action  of  ejectment  cannoi  be 
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tffonslit  without  leaye  of  the  court:  Angel  ▼.  Smith,  9  Yes.  335;  and, 
if  a  rec^Ter  has  cnatody  of  real  estate,  a  sale  of  the  property  under 
an  execution  at  law  la  illegal  and  void:  Wiswall  ▼.  Sampson,  14 
How.  62.  A  aale,  under  execution,  of  property  in  the  custody  of  a 
receiyer,  though  nnder  'a  levy  made  prior  to  his  appointment,  la 
Toid,  unless  authorised  by  the  court:  Walling  y.  Miller,  108  N.  T. 
113, 2  Am.  St.  Bep.  400;  PeUetier  y.  GreenylUe  Lumber  Co.,  123  N.  a 
596,  68  Am.  St.  Rep.  837. 

Leaoe  to  Sve—JurisdicHondl  Faci,—lt  has  even  been  held  that  leaye 
to  sue  a  receiyer  is  a  jurisdictional  fact,  that  it  cannot  be'waJyed 
bj  any  action  of  the  receiver,  and  that  the  question  of  'jurisdiction 
may  be  raised  at  any  time,  either  in  the  lower  court  or 'in  the  su- 
preme court:  Brown  v.  Rauch,  1  Wash.  497,  500;  but,  whether  this 
is  true  or  not,  the  liability  of  a  receiver  is  "official"  except  where 
be  is  personally  at  fault:  See  extended  notes  to  Texas  Pac  Ry.  Ck>. 
T.  Johnson,  18  Am.  St  Rep.  77;  Naglee  y.  Alexandria  etc'Ry.  Co.,  5 
Am.  fit.  Rep.  816;  and  the  court  granting  leave  to  sue  retains  its 
admlnistratlye  power:  French  v.  Union  Pac.  Ry.  Co.,  92  Fed.  Rep. 
28L   As  said  in  McNulta  v.  Lockridge,  141  U.  &  327,  332:  "Actiona 
against  the  receiver  are,  in  law,  actions  against  the  receivership, 
or  tbe  funds  In  the  hands  of  the  receiver,  and  his  contracts,  mis- 
feasances, negligences,  and  liabilities  are  official  and  not  personal, 
and  judgments  against  'him  as  receiver  are  payable  only  from  the 
fonds  in  his  hands.**    The  effect  of  suing  a  receiver  without  leave 
of  court  is  ordinarily  to  raise  only  a  question  of  contempt;  it  doea 
not  alfect  the  right  involved  in  the  suit:  Ghautauque  Oounty  Bank 
T.  Eteley,  19  N.  T.  369,  76  Am.  Dec.  347;  Waling  v.  Miller,  108  N. 
T.  173.  2  Am.  St  Rep.  400;  Naumburg  v.  Hyatt,  24  Fed.  Rep.  898; 
Thompson  v.  Scott,  4  Dill.  508;  nor  does  the  appointment  of  a  re- 
ceiver of  the  property  of  a  debtor  abate  personal  actions  pending 
against  the  debtor:  Wilder  v.  New  Orleans,  87  Fed.  Rep.  843;  To- 
ledo etc  Ry.  Go.  v.  Beggs,  85  111.  80,  28  Am.  Rep.  613;  neither  la 
sTicb  appointment  a  bar  to  suits  brought  against  a  corporation  be- 
fore the  bill  for  a  receiver  is 'filed:  Kittredge  v.  Osgood,  101  Maas. 
384. 

While  there  la  no  doubt  of  the  soundness  of  the  broad  proposition 
that  a  court  cannot  interfere  with  the  custody  of  property  held  by 
another  court,  through  a  receiver,  it  is  also  undeniably  true  that  the 
circumstances  under  which  the  receiver  obtains  possession  of  the 
property,  tbe  purpose  of  the  action  brought  against  him,  and  tbe 
effect  of  the  statute  permitting  him  to  be  sued  without  leave  of 
court,  where  such  a  statute  exists,  must  all  be  considered  in  m'ak- 
^^i  a  proper  application  of  the  general  rule.  In  fact,  some  courta 
hold  that  a  failure  to  obtain  leave  of  court  to  sue  a  receiver  at  law 
^oes  not  affect  the  question  of  jurisdiction;  that  the  question  is  one 
of  contempt,  and  not  of  Jurisdiction;  and  that  the  ordinary  jurisdic* 
tloQ  of  other  courts,  than  the  one  appointing  the  receiver,  is  In  no 
inumer  taken  away  or  affected  by  the  appointment  of  a  receiver: 
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Mnlcahey  t.  Strauss,  161  IlL  70,  80;  Tobias  t.  Tobias,  61  Ohio  St. 
619;  Le  Fevre  y.  Matthews,  39  N.  T.  App.  Dlv.  282;  Chautaaqne 
County  Bank  t.  Risley,  19  N.  T.  869,  75  Am.  Dec  847;  St  Joseph 
etc.  R.  R.  Go.  T.  Smith,  19  Kan.  225;  Lyman  t.  Oentral  Vermont  R. 
R.  Co.,  69  Yt.  167, 179;  Allen  ▼.  Oentral  R.  R.,  42  Iowa,  688;  Kiniiey 
▼.  Crocker,  18  Wis.  74.    As  said  In  Mulcahey  y,  Strauss,  161  IlL  70, 
80:  "While  it  is  true  that  it  is  a  contempt  of  the  appointtaiff  court 
to  make  its  receiver  a  party  defendant  to  a  suit  without  lesre  first 
obtained  for  that  purpose,  it  does  not  'necessarily  follow  that  the 
court.  In  which  the  suit  is  brought,  is  without  jurisdictton.    The 
appointing  court  may  protect  its  officer  either  'by  punishing  the 
party  bringing  the  suit  for  contempt,  or  by  enjoining  him  from  the 
prosecution  of  the  suit    But  the 'failure  to  obtain  leave  is  no  bar 
to  the  Jurisdiction  of  the  court  in  which  the  suit  la  brought    This 
is  certainly  true  in  aU  cases  where 'there  is  no  attempt  to  IntarCne 
with  the  actual  possession  of  the  property  held  by  the  recelyer.    A 
diffecent  doctrine  seems  to  prevail  in  'the  federal  courta.**    A  re- 
quirement that  leave  of  court  must  be  had  before  a  receivw  can  be 
sued  la  for  the  receiver's  protection  and,  if  waived  by  him,  no  ad- 
vantage can  be  taken  of  the  omission  by  anyone  else:  Tobias  t. 
Tobias,  61  Ohio  St  619.    A  receiver  who  defends 'a  suit  brought 
against  him  without  objecting  that  no  leave  to  sue  was  granted 
waives  the  objection:  Blkhart  Car  Works  Co.  v.  Bills,  UB  Ind.  21& 
In  accordance  with  the  view  that  procuring  leave  of  court  before 
suing  a  receiver  is  not  a  Jurisdictional  fact  it  has  been  held  that  a 
receiver  may,  without  leave  of  a  federal  court  which  appointed  him 
having  been  granted,  be  sued  in  a  state  court  to  recover  damages 
for  injuries  caused  by  the  negligence  of  servants  employed  by  him 
In  operating  a  railroad  in  the  state  as  receiver:  Kinney  v.  Crocker, 
18  Wla  74;  and  that  an  action  to  recover  certain  taxes  levied  upon 
the  property  of 'a  railroad  company  may  be  maintained  against  the 
company  and  its  receiver,  appointed  by  a  circuit  court  of  the  United 
States:  St  Joseph  etc.  R.  R.  Ca  v.  Smith,  19  'Kan.  226.    In  this 
case,  it  was  insisted  that  the  state  district  court  had  no  JurisdletkKi 
of  an  action 'against  a  receiver  so  appointed.    It  did  not  appear 
whether  leave  to  sue  the  receiver  had  been  granted  or  not,  but  the 
supreme  court  held  that  the  district  court  did 'have  Jurisdiction,  and 
that  it  properly  rendered  Judgment  against  the  receiver:  St  Joseph 
etc.  R.  R.  Co.  V.  Smith,  19  Kan.  225.    So,  in  Blumen^hal  v.  Brain- 
erd,  88  Vt  402,  91  Am.  Dec  849,  the  court  considered  that  the  mere 
fact  that  the  defendants  were  acting  as  receivers  under  the  appoint- 
ment of  a  court  of  chancery  could  not  be  recognized  as  a  defense  to 
a  suit  at  law  for  a  breach  of  any  obligation  or  duty  which  was 
fairly  and  voluntarily  assumed  by  them  in  matters  of  business  con- 
ducted or  carried  on  by  them  while  acting  as  such  receivers.    The 
failure  to  obtain  leave  of  court  to  bring  an  action  against  a  receiver 
of  a  foreign  corporation,  appointed  in  another  state,  does  not  deprive 
the  court  iii  which  suit  is  brought  of  Jurisdiction,  nor  does  it  ueces- 
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sarfly  require  that  tbe  senrice  of  the  suminons  shall  be  Tacate^t 
parClciilarly  if  It  appears  that  the  receiver  may  be  aued,  without 
leaye,  under  the  express  statutory  law  of  the  foreign  state:  Le 
Perre  t.  Matthews,  89  N.  T.  App.  DIt.  232. 

gVespaat  OimcerHon—InapplieabUity  of  C^meral  PrinelplM.— A  re*' 
oelTer  may,  of  course,  be  sued  without  leave  of  court,  when  he  is 
,  a  treflpasser:  Hills  t.  Parker,  111  Mass.  506,  15  Am.  Rep.  63.  If  a 
demand  against  him  does  not  inyolve  the  administration  of  the 
trust  committed  to  him,  but  merely  arises  from  his  having  taken 
unlawful  possession  of  property  not  Included  in  the  trust,  he  may 
be  sued  personally,  as  for  a  trespass,  without  prior  permission  of 
the  court:  Gurran  ▼.  Oraig,  22  Fed.  Bep.  101;  In  re  Toung,  7  Fed. 
Bep.  855;  Barton  ▼.  Barbour,  104  U.  8.  120,  184.  But  a  receiyer  can 
never  be  treated  as  a  trespasser  f<Mr  selling  property  in  his  posses- 
sion pursuant  to  the  order  of  the  court  by  which  he  was  appointed. 
Neither  can  the  plaintiff  who  procured  the  appointment  of  such  re- 
ceiver become  a  trespasser  by  advising  and  aiding  him  to  execute 
such  order:  Walling  v.  Miller,  108  N.  T.  178,  2  Am.  8t  Bep.  ^; 
and  a  recover  cannot  be  sued  for  a  trespass  which  occurred  before 
his  appointment:  Decker  v.  Gardner,  124  N.  T.  884.  A  receiver  is 
not  required  to  take  property  forcibly  out  of  the  possession  of  a 
stranger,  or  even  oi  the  defendant,  without  the  express  direction 
of  the  court  Hence,  a  court  will  not  protect  a  receiver  who  at- 
tempts forcibly  to  take  pn^erty  from  the  possession  of  a  stranger 
claiming  title  thereto,  any  further  than  the  law  will  protect  him 
where  his  authority  to  take  possession  of  the  property  of  which  he 
is  appointed  receiver  is  not  questioned:  Parker  v.  Browning,  8 
Paige,  888,  85  Am.  Dec  717.  A  receiver  may  be  sued,  without  leave 
of  court,  for  the  conversion  of  property,  as  where,  in  making  a  sale 
of  mortgaged  property,  he  sells  other  property  than  that  which  is 
mortgaged.  It  is  not  a  defense  to  say  that  he  supposed  he  had 
authority  to  do  so.  He  must  see  to  it  that  he  sells  no  pr<H;>erty  ex- 
cept that  mortgaged:  Kenney  v.  Ranney,  96  Mich.  617.  A  clerk  of 
court  who  is  appointed  receiver  of  a  minor's  estate  is  answerable 
for  any  faflure  of  duty  respecting  the  estate,  and  it  is  not  necessary 
to  obtain  leave  of  court  before  commencing  an  action  f<Mr  such  fall- 
are:  Boothe  V.  Upchurch,  110  N.  G.  62.  If  railroad  property  is  in 
the  exclusive  possession  of  a  receiver,  he  may  be  sued,  without 
leave  of  the  court,  which  appointed  him,  for  his  negUgence  In  con- 
structing a  crossing:  Boxbury  v.  Central  Y t  B.  B.  Oo.,  60  Vt  121. 
80b  receivers  running  a  railroad  in  Massachusetts^  under  an  appoint- 
ment of  a  court  of  chancery  in  another  state,  who  act  as  common 
earrlers*  and  who  are  there  answerable  as  such  to  actions  at  law, 
fliaj  be  sued  as  common  carriers  in  Massachusetts:  Paige  v.  Smith, 
90  Mass.  896.  In  this  case,  Foster,  J.,  said:  "It  is  impossible  for 
the  courts  of  this  commonwealth  to  accord  to  these  defendants  an 
exemption  from  the  ordinary  common-law  liabilities  of  common  car- 
riers, more  extensive  than  they  axe  allowed  In  the  state  in  which 
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tbej  were  appointed  recelyers,  and  in  whicb  tbe  accident  oocnrred. 
Under  these  drcumatances,  the  ordinary  role  for  which  the  defend- 
ante  contend,  that  receivera  are  amenable  eolely  to  the  court  by 
whfch  they* are  appointed,  ie  inapplicable":  Paige  t.  Smith,  99  Mass. 
^96,  896.  It  haa  alio  been  held  that,  when  the  court  which  app<rintt 
a  receiTer  is  in  anothw  state  than  the  court  ont  ot  which  garnishee 
process  issued,  it  is  not  necessary  for  the  latter  court  to  ask  leaye 
of  the  former  before  issuing  such  process,  and  that  the  receiver  is 
amenable  to  such  process,  in  the  absoice  of  statutory  prohibition, 
where  It  does  not  tend  to  disturb  his  rights  under  the  general  orders 
of  the  appointing  court:  Phelan  ▼.  Ganebin,  6  Oolo.  14^  18;  though 
the  general  rule  is,  that  property  in  the  custody  ot  the  law  la  not 
subject  to  attachment  or  gBmishment,  and  that,  therefore,  property 
In  a  receiver's  hands  Is  not  subject  to  such  process  until  after  It 
has  been  distributed  by  the  court:  Note  to  Irwin  t,  McKechnle,  4B 
Am.  St  Rep.  497;  Columbian  Book  Ck>.  y.  De  €N>lyer,  115  Maaa.  67; 
Taylor  ▼.  Gillean,  28  Tez.  606;  Field  t.  Jones,  11  Ga.  418,  417. 

DeprivaHon  of  Trial  by  Jury,^lt  was  argued,  in  Barton  t.  BaiiM»iir, 
104  n.  S.  12C»  133,  that,  by  leaving  all 'questions  relating  to  tbe  lia- 
bility of  receivers  in  the  hands  of  the  court  appointing  them,  per- 
sons having  claims  against  the  Insolvent  corporation,  or  the  receiver, 
would  be  deprived  of  a  trial  by  Jury;  and  that  thia  would  deprive 
him  of  a  constitutional  right;  but  Mr.  Justice  Woods,  in  delivtfing 
the  opinion  of  the  court,  said:  "Those  who  use  this  argument  lose 
sight  of  the  funds  mental' principle  that  the  right  of  trial  by  Jury,con- 
Bidered  as  an  absolute  right,  does  not  extend  to  cases  of  equity  Juris- 
diction. If  it  be  conceded  or  clearly 'shown  that  a  case  belongs  to 
this  class,  the  trial  of  questions  involved  in  it  belongs  to  the  court 
itself,  no  matter  what  may  be  its  importance  or  complexity."  Bat 
Mi,  Justice  Miller,  in  a  vigorous  and  convincing  dissenting  opinion  to 
this  case,  said:  "I  know  of  no  principle  or  precedent  whereby  a  court 
of  law,  having  before  it  a  plaintiff  with  a  cause  of  action  of  which 
It  has  Jurisdiction,  and  a  defendant  charged  with  an  act  also  within 
the  Jurisdiction,  is  bound  or  Is  even  at  liberty  to  deny  the  plaintiff 
his  lawful  right  to  a  trial  because  the  defendant  Is  t>  receiver  ap- 
pointed by  some  other  court,  and  to  leave  the  suitor  to  that  court 
for  remedy,  where  it  is  known  that  some  of  the  most  important 
guaranties  of  the  trial  to  which  he  is  entitled,  and  which  are  appro- 
priate to  the  nature  of  his  case,  will  be  denied  him.  Whatever 
courts  of  equity  may  have  done  to  protect  their  receivers^  or  the 
fund  in  their  hands,  it  is  no  part  of  the  duty  of  courts  of  \»w  to 
deny  to  suitors  properly  before  tbem  the  trial  of  their  rights,  which 
Justice  requires  and  the  constitution  and  the  law  guarantee*':  Bar- 
ton V.  'Barbour,  104  U.  S.  126,  140.  In  support  of  his  views  the 
learned  Justice  cited  Kinney  v.  Crocker,  18  Wis.  74;  Sprague  ?• 
Smith,  29  Vt.  421,  70  Am.  Dec.  424;  HUls  v.  Parker,  111  Mass.  506. 
16  Am.  Rep.  63;  Gamp  v.  Barney,  4  Hun,  378;  Ohautauque  Oounty 
Bank  v.  Bisley,  19  N.  Y.  860.  75  Am.  Dec.  847. 
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Suing  Partis  Repre8ented,^W\tix  respect  to  sning  parties  repre- 
■ented  bj  the  receiver,  it  has  been  held  that  no  action  can  be  main- 
tabled  by  a  creditor  against  a  bank,  after  its  effects  hw^e  be^ 
placed  in  the  hands  of  receivers,  particnlaily  where  such  action  ki 
prohibited  by  statute:  Leathers  t.  Shipbuilders'  Bank,  40  Me.  886; 
that  a  corporation  creditor  cannot  maintain  a  suit  to  reach  assets 
for  the  pajrment  of  debts  withheld  from  the  company,  when  it 
aflOnnatively  appears  that  Its  affairs  are  in  the  hands  of  a  receiver, 
who  is  administering  its  effects:  First  Nat  Bank  y.  Dovetail  etc 
Gear  Ck>.,  143  Ind.  684;  that  a  judgment  creditor  wlH  not,  in  general, 
be  permitted  to  enforce  his  judgment  by  a  sale  of  property  in  the 
bands  of  a  receiver:  Mercantile  Trust  Ck>.  v.  Baltimore  etc.  B.  B. 
Ck>.,  79  Fed.  Bep.  889;  and  that,  where  property  is  in  the  hands  of 
a  receiver,  appointed  by  a  federal  court  having  Jurisdiction  to  make 
the  appointment,  a  state  court  has  no  jurisdiction  of  an  action  to 
foreclose  a  mortgage  on  such  property,  or  to  avoid,  or  to  aet  aside, 
an  alleged  forecloeure  and  sale  by  the  mortgagee  under  a  power, 
irrespective  of  the  question  whether  the  lien  which  the  receiver 
was  appointed  to  enforce  is  prior  or  subsequent  to  that  sought  to 
be  enforced  in  the  state  court:  Milwaukee  etc  B.  B.  Oo.  v.  Mil- 
waukee etc.  B.  B.  Co.,  20  Wis.  166,  88  Am.  Dec  785.    But  some 
etses  hold  that  leave  of  court  is  not  necessary  before  bringing  an 
action  at  law  aga^inst  the  debtor  whom  the  receiver  represents. 
Tbns,  it  has  been  decided  that  a  corporation  whose  property  is  in 
tbe  hands  of  a  receiver  may  be  sued:  Decker  v.  Gardner,  124  N.'T. 
3S4,  341;  that  the  appointment  of  a*  receiver  of  a  corporation  does 
not  prevent  an  action  against  it  upon  a  promissory  note  executed 
before  the    receivership:    Allen    v.    Olympia    Light    etc  Co.,  18 
Wash.  807;  that  the  fact  that  a  receiver  has  been  appointed  in  a 
rait  brought  to  foreclose  a  mortgage  against  the  lessee  does  not 
deprive  the  lessor  of  the  right  to  obtain  possessloii  of  the  premises 
by  a  proceeding  under  the  forcible  entry  and  detainer  act,  evoi  if 
tbe  lessor  was,  without  any  necessity  therefor,  made  a  party  to  the 
foreclosure  suit:  Woodward  v.  Winehill,  14  Wash.  894,  899;  that  it 
Is  not  essential,  in  an  action  for  damages  against  a  defendant  cor- 
poration, which  is  'in  the  hands  of  a  receiver,  that  leave  to  sue 
Bbonld  first  be  obtained  by  the  court  which  appointed  the  receiver: 
iUen  V.  Oentral  B.  B.,  42  Iowa,  688,  688;  that  the  owner  of  a  loco- 
motlTe  engine  may  maintain  replevin  for  it  against  the  ag^it  of  a 
railroad  corporation,  whose  property  is  in  the  hands  of  receivers, 
wltbout  obtaining  leave  of  the  court  appointing  the  receivers,  if 
tbe  corporation  has  no  interest  in  the  engine,  although  It  is  used  on 
tbe  railroad:  Hills  v.  Parker,  111  Mass.  606,  16  Am.  Bep. '63;  that  a 
national  banking  association  may  be  sued,  though  a  receiver  has 
been  ^>poInted,  and  is  administering  its  concerns:  Bank  of  Bethel 
▼.  Pahqufoque  Bank,  14  WalL  883;  that  while  the  receiver  of  an  hi- 
lolvent  national  bank  may  interpose  and  beeome  a  party  to  a  suit 
to  enf  <»ce  a  daim  against  the  bank,  he  is  not  a  necessary  party  to 
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such  a  salt:  Denton  y.  Baker,  79  Fed.  Bep.  189;  and  that  the  ap- 
polntmenft,  by  a  sta-te  court,  of  a  receiver  for  the  property  <^  an  in- 
Bolvent  bank  does  not  prevent  a  federal  court  from  entertaining 
a  snit  to  set  aaide  conveyances  to  the  bank,  on  the  ground  that  they 
are  void  tm  against  the  grantor's  judgment  creditors:  Bacon  t.  Har- 
ris, 62  Fed.  Bep.  90.  The  appointment  of  a  receiver,  in  an  action 
for  a  divorce,  to  enforce  a  decree  for  alimony  awarded  to  the  wife 
does  not  require  prior  encumbrancers  of  property,  which  corner  into 
the  possession  of  the  receiver,  to  resort  to  the  court  making  the  ap- 
pointment, for  relief,  under  their  claims;  and  it  has  been  held  that 
leave  of  the  court  appointing  tiie  receiver  in  such  an  action  is  not  es- 
sential to  the  enforcement  of  Judgments,  recovered  before  the  ap- 
pointment, by  the  sale  of  land  situated  in  other  counties:  Fetaluma 
Sav.  Bank  v.  Superior  Court,  111  GaL  48a  The  principle  which 
runs  through  the  cases  permitting  the  party  represented  by  a  re- 
ceive to  be  sued  without  leave  of  the  court  which  appointed  tlie  re- 
ceiver is,  as  we  understand  it,  that  the  possession  of  the  receiver 
does  not  defeat  the  jurisdiction  of  the  court  over  the  respective 
equities  and  rights  of  the  parties,  though  it  may  affect  the  natnre 
and  extent  of  the  remedy  which  can  be  granted;  and  that  tliere  \m 
no  valid  reason  against  prosecuting  a  cause  of  action  to  final  judg- 
ment for  the  sole  purpose  of  fixing  the  rights  of  the  parties.  If  the 
effect  of  an  action  Is  to  oust  the  receive,  or  if  it  even  Involves 
any  physical  disturbance  of  his  possession,  a  different  qnestion 
would  be  presented:  See  Allen  v.  Olympia  Light  etc.  Co.,  13  Wash. 
807,  809;  Bacon  v.  Harris,  02  Fed.  Bep.  99;  Fetaluma  Sav.  Bank 
V.  Superior  Court,  111  Gal.  488;  Wyatt  v.  Ohio  etc.  B.  B.  Go.»  19  m. 
App.  289,  290;  and  it  may  be  remarked  that  the  appointm^it  of  a 
receiver  for  a  corporation  does  not  destroy  the  existence  of  the  com- 
pany as  a  body  corporate^  nor  its  capacity  of  being  sued:  Allen  v. 
Olympia  Light  etc.  Oo^  18  Wash.  807,  809;  Wyatt  v.  Ohio  etc  B.  B. 
Co.,  19  111  App.  288,  291.  If  a  chancery  suit  in  which  a  receiver 
was  appointed  Is  settled,  and  the  receiver  Is  ^'Bcharged  before  a  de- 
cree of  foreclosure,  the  question  as  to  whether  a  sale  made  would 
t>c  void,  if  made  while  the  receiver  was  in  possession,  cannot  arise 
on  an  appeal  from  the  decree  of  foreclosure,  and  the  fallnre  of  the 
complainant  to  obtain  leave  to  make  the  receiver  a  party  defendant 
1<«  not  available,  where  the  complainant  proceeds  with  the  foiedos- 
ure  suit,  as  an  objection  to  the  entry  of  a  foreclosure  decree:  Mnl- 
cahey  v.  Strauss,  161  111.  70,  82.  So,  where  a  suit  for  a  divorce  has 
been  dismissed  leaving  a  fund  in  the  hands  ol  a  receiver  undisposed 
of,  and  the  fund  is  claimed  by  both  pttrtles*  theie  Is  no  reaaon  why 
leave  of  court  should  be  obtained  before  suit  brooi^t  to  have 
the  matter  of  the  right  to  the  fund  judicially  determined:  lV>bias  v. 
Tobias,  61  Ohio  St.  619,  621. 

A0f  of  Ckmffres^—Judffment  againti  JBeoeioer.^An  action  may  be  sus- 
tained in  a  state  court,  against  a  receiver  appointed  by  a  fedoal 
court  without  prior  leave  of  the' federal  court  having  been  obtained. 
Note  to  American  etc  Bank  y.  McQettigan»  71  Am.  8t  Bepu  858; 
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Brb  T.  FoprIti»  S9  KaiL  264,  68  Am.  St  Rep.  862;  Gay  t.  Brierfldd 
etc  Iron  CkK,  04  Ala.  803,  88  Am.  St  Bep.  122;  HcNnlta  t.  Lock- 
ridge.  187  DL  270,  81  Am.  St  Bep.  862,  141  U.  8.  827;  DlUlngbam 
▼.Rii88^,78  Tex.  47, 16  Am.  St  Bep.  758;  Honatoa  etc  Gent  Bj.  Oo. 
▼.  Crawford,  88  Tex.  277,  58  Am.  St  Bep.  752;  FnUerton  t.  Fordyoe, 
121  Mo.  1,  42  Am.  St  Bep.  516;  Grant  t.  Bnckner,  172  U.  8.  282, 
238;  Central  TroBt  Co.  t.  Bast  Tameseee  etc  By.  Co.,  60  Fed.  |Kep. 
S23;  Central  Tmat  Co.  t.  St  Louis  etc  By.  Ca,  40  Fed.  Bep.  426; 
HoIUfleld  T.  WrigbtSYllle  etc.  B.  B.  Co.,  00  Ga.  866;  Ball  t.  Mabry, 
01  Oa.  781;  FOrdyce  t.  Dixon,  70  Tex.  604;  Sfcolta  t.  Milwaukee  etc. 
a  B.  Co.,  Wisconsin,  Sept  1800;  Meyer  t.  Harris,  61  N.  J.  L.  88. 
But  this  Is  so  because  It  is  permitted  by  acts  of  Congress  which 
proTlde:  "That  every  receiver  or  manager  of  'any  property  ap- 
pointed by  any  court  of  the  United  States  may  be  sued  In  respect 
of  any  act  or 'transaction  of  his  In  carrying  on  the  bui^ess  con- 
oected  with  such  property  without  the  preylous  leave  of  the  oooit 
in  which  such  receiver  or  manager  was  appointed;  but  ench  suit 
shall  be  subject  to  the  general  equity  jurisdiction  of  the  court  In 
which  such  receiver  or  manager  was  appointed,  so  far  as  the  same 
Shan  be  necessary  to  the  ends  of  Justic^':  See  act  of  March  8,  1887, 

24  U.  8.  Stats.,  c  878,  sec  8,  p.  562,  and  the  act  of  August  18,  1888, 

25  U.  S.  Stata.,  c  866^  sec.  8,  p.  488.  The  provision  quoted  Is  the 
same  In  both  statutes,  and  Is  commonly  referred  to  as  the  act  of 
March  8,  1887,  which  form  of  reference  Is  hereinafter  adopted  In 
coosldeclng  Ks  provisions. 

Tbe  act  of  March  8,  1887,  authorixing  receivers  appointed  by  the 
courts  of  the  United  States  to  be  sued  without  the  previous  leave 
of  the  courts  In  which  they  were  appointed  applies,  upon  its  face, 
to  any  of  the  receiver's  actions  In  connection  with  the  property  In 
bis  charge  as  receiver,  and  may  be  Invoked  In  a  state  court  where 
the  complaint  states  a  good  cause  of  action  for  equitable  rdlef : 
Stolti  V.  Milwaukee  etc  B.  B.  Co.,  Wisconsin,  Sept  1800;  or  where 
It  is  sought  to'hold  a  federal  receiver  answerable  for  Injuries  caused 
by  his  maintaining  and  keeping  In  repair  a  structure  upon  the  lands 
of  a  railroad  company,  which  Is  a  nuisance  to   the   party    who 
nies:  Meyer  v.  Harris,  61  N.  J.  L.  83,  102.    It  applies  to  any  court 
of  competent  jurisdiction.    In  other  words,  under  the  act  of  Con- 
gress referred  to,  receivers  appointed  by  the  courts  of  the  United 
States  may  now  be  sued,  without  leave,  In  any  court  state  or  fed* 
enl,  having  jurisdiction  over  the  subject  matter:  Texas  etc  By. 
Go.  V.  Johnson,  151  U.  S.  81, 101;  Gay  etc.  Co.  v.  Brierfleld  etc  Iron 
Co.,  04  Ala.  806,  88  Am.  St  Bep.  122;  McNulta  v.  Lockridge,  187 
in.  270.  81  Am.  St  Bep.  862;  affirmed  in  141  U.  a  827;  DiUingham  v. 
Rmsell,  78  Tex.  47,  15  Am.  St  Bep.  753;  Central  Trust  Co.  v.  Bast 
Tennessee  etc.  By.  Co.,  50  Fed.  Bep.  523:  Dillingham  v.  Hawk,  60 
Ped.  Bep.  404;  Central  Trust  Co.  v.  St  Louis  etc.  By.  Co.,  40  Fed. 
Bep.  426;  and  claimants  may  prosecute  their  demands  against  a  le* 
eelTer  In  the  court  of  his  appointment:  Bay  v.  Pelrce/81  Fed.  Bep. 
^  888.    The  statute  referred  to  applies  to  a  receiver  appointed  by 
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m  territorial  conrt  for  a  corporation  created  by  act  of  Gonsress: 
Wheeler  y.  Smith,  '81  Fed.  Rep.  819.  It  abrogates  the  old  rule  on 
the  subject  of  suing  receivers:  Central  Trust  Co.  t.  8t  Loois  etc 
Ry.  Co.,  40  Fed.  Rep.  426,  427;  and  the  appointing  court  haa  no 
power  to  enjoin  the  bringing  of  such  suits  in  any  other  than  the 
federal  courts:  Central  Trust  Co.  v.  Bast  Tennessee  etc  By.  Go.,  89 
Fed.  Rep.  523. 

A  counterclaim  or  setoff  comes  within  the  spirit  of  the  act  of 
March  3,  1887,  which  permits  the  receiver  of  a  federal  court  to  be 
sued  without  leave,  and  gives  a  defendant  sued  by  such  a  receiver, 
In  a  state  court,  the  right  to  plead  a  setoff  against  him  In  that 
court:  Grant  t.  Buckner,  172  U.  S.  232,  238;  and,  under  each  act, 
a  suit  may  be  maintained  against  a  receiver  for  the  acts  of  his 
predecessor  without  previous   leave  of  the   court  appointing  him. 
Thus,  an  action  at  law  can  be  maintained  in  a  state  court  against 
a  receiver  of  a  railway  appointed  by  a  federal  chancery  court,  for 
the  torts  of  the  servants  of  his  predecessor  in  the  same  recelTershlp: 
McNulta  T.  Lockrldge,  187  IlL  270,  81  Am.  St  Rep.  362;  affirmed 
In  141  XT.  8.  827.    The  question  whether  a  federal  receiver  can  be 
held  answerable  for  the  acts  of  his  predecessor  in  the  same  office 
is  not  a  federal  question^  but  a  question  of  general  law;  thougb 
an  adverse  judgment  of  a  state  court  upon  such 'a  receiver's  claim 
of  immunity  from  suit,  without  leave  of  the  appointing  court,  would 
doubtless  present  a  federal  question.    The  receiver,  however.  Is  not 
protected  by  the  statute  referred  to  In  making  such  a  claim.    The 
right  conferred  by  the  act  to  sue  without  prior  leave  of  the  court 
is  not  given  to  the  defendant,  but  to  the  plaintiff,  and  the  only  ques- 
tion which  can  properly  arise  under  the  act,  where  It  is  sought  to 
hold  a  federal  receiver  answerable  for  the  acts  of  his  predecessor 
fn  the  same  office.  Is,  whether  the  receiver  so  sued  could  be  held 
liable  for  the  acts  of  a  prior  receiver.    In  such  a  case,  Mr.  Justice 
Brown,  delivering  the  opinion  of  the  court  In  McNulta  t.  liockrldge^ 
141  XT.  8.  827,  830,  said:  '"The  act  does  not  deprive  anyone  of  the 
right  to  sue,  where  such  right  previously  existed,  but  gives  such 
right  in  certain  cases,  and  It  was  for  the  court  to  say  whether  the 
plaintiff's  cause  of  action  fell  within  the  statute,  or  whether  the 
defendant  was  entitled  to  the  exemption  given  him  by  the  general 
law.**    The  appointment  of  a  receiver  by  a  federal  court  for  prop- 
erty already  charged  with  a  mechanic's  lien  under  a  judgrment  ren- 
dered in  a  state  court,  does  not  withdraw  the  property  from  the 
jurisdiction  of  the  state  court,    nor  prevent  a  valid  sale  thereof 
under  special  execution  Issued  by  the  state  court:  Rogers  etc  Hard* 
ware  Co.  v.  Cleveland  BIdg.  Co.,  18'i  Mo.  442,  68  Am.  St  Rep.  404. 
Under  the  act  of  March  3,  1887,  a  federal  receiver  may  be  sued  for 
a  marine  tort  In  another  district,  without  leave  of  the  court  appoint* 
Ing  him:  The  St.  Nicholas,  49  Fed.  Rep.  671,  678. 

Under  the  act  of  Congress,  referred  to 'above,  fC  federal  receiver 
is  subject  to  an  action  in  a  state  court  without  leave  of  the  aj^ 
pointing  court,  to  recover  damages  for  the  negligence  of  the  recelveit 
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or  of  his  employes  or  agents,  whereby  Injury  has  resulted  to  the 
plaintl/Ta  person  or  property:  FuUerton  y.  Fordyce»  121  Mo.  1,  42 
Am.  St  Rep.  51G;  McNVilta  t.  Lockrldge.  137  Ul.  270,  81  Am.  St. 
Rep.  362,  affirmed  In  141  U.  S.  327;  Fordyce  v.  Withers,  1  Tex.  OiT. 
App.  540;  Eddy  y.  LaCayette,  40  Fed.  Rep.  807.    The  fact  that  a 
national  court  which  appointed  a  receiver  of  a  railway  corporation 
had  made  an  order  requiring  ail  persons  having  claims  or  demands 
against  him  to  present  the  same  to  a  special  master  on  or  before 
a  day  designated,  and  the  failure  to  present  the  claims  as  required 
by  such  order,  do  not  constitute  a  bar  to  the  prosecution  of  an 
action  in  a  state  court  against  such  receiver  for  personal  injuries 
sustained  by  an  employ^,  though  the  receiver  has  sold  the  property, 
and  the  sale  has  been  confirmed,  a  conveyance  made  to  the  pur- 
chaser, and  the  proceeds  of  the  sale  disposed  of  under  an  order  of 
the  court:  Brb  t.  Popritz,  69  Kan.  264,  68  Am.  St  Rep.  362.    After 
the  liability  of  a  railroad  receiver  for  the  torts  of  his 'servants  In 
operating  the  road  has  been  incurred,  and,  after  his  resignation 
has  been  accepted  and  his  successor  appointed,  by  the  federal  court 
of  chancery  which  appointed  him,  an  action  at  law  may  be  main- 
tained, in  a  state  court,  by  the  aggrieved  party,  against  such  suc- 
cessor in  his  representative  capacity.  McNulta  t.  Lockridge,  137  111. 
270,  31  Am.  St.  Rep.  362,  141  U.  8.  327.    If  a  railroad  in  the  hands 
of  a  receiver  appointed  by  a  circuit  court  of  the  United  States  is 
!^Id  by  order  of  that  court,  but  possession  is  retained  by  the  re- 
ceiver, after  the  sale,  under  the  order  of  such  court,  one  who  claims 
damages  for  Injuries  alleged  to  have  been  received  while  in  the  em- 
ployment of  the  receiver,  after  the  sale  and  its  confirmation,  but, 
before  delivery  of  the  property,  may  sue  the  ireceiver  in  a  state 
oonrt  without  the  consent  of  the  court  which  appointed  him,  and 
his  claim  is  not  affected  by  a  failure  to  present  it  to  the  federal 
conrt.    After  the  circuit  court  has  discharged  Its  receiver  and  turned 
over  the  property  to  the  purchaser,  its  Jurisdiction  ceases,  and  the 
state  court,  though  the  suit  was  commenced  prior  to  such  delivery, 
bas  the  power  to  proceed  to  adjudicate  the  rights  of  the  parties, 
and  to  enforce  its  own  Judgment  according  to  the  laws  of  the  state: 
Houston  etc.  Cent  Ry.  Go.  t.  Crawford,  88  Tex.  277,  63  Am.  St 
Rep.  752.    In  Missouri,  It  is  held  that  a  suit  in  a  state  court,  against 
federal  railroad  receivers,  for  injuries  done  to  the  plaintiff  prior  to 
the  receivers'  appointment,  cannot  be  maintained,  under  the  act  of 
Congress  now  being  considered,  without  the  consent  of  the  federal 
conrt;  and  that  a  Judgment  against  the  company,  containing  a  di- 
rection that  It  be  certified  to  the  receivers  to  'be  satisfied  out  of 
any  funds   that  may  be  liable   to  the  same,  cannot   stand  In  the 
absence  of  a  prior  permission  to  sue  the  receiver:  Smith  v.  St  Louis 
^c.  Ry.  Co.,  151  Mo.  891;  but  this  holding  is  squarely  opposed  to 
what  is  conceived.  In  Meyer  v.  Harris,  61  N.  J.  L.  83,  102,  to  be 
the  doctrine  announced  in  McNulta  t.  Lockridge,  141  U.  S.  327. 
Compare  Central  Trust  Co.  t.  Bast  Tennessee  etc.  Ry.  Co.,  59  Fed. 
Bep.  623,  cited  infra,  as  to  the  right  to  enjoin  a  suit  against  a  re- 
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ceiver  upon  a  cattae  of  action  which  originated  before  the  TecelTcr- 
ahlp.  A  clrcnlt  court  of  the  United  States  took  Jurladictlon  of  an 
action  agalnat  a  receiyer  or  manager  of  property 'appointed  by  it 
before  the  paasage  of  the  act  of  March  8,  1887,  though  tlie  Injniy 
aned  for  waa  Inflicted  before  the  paasage  of  the  act,  and  the  anit 
waa  commenced,  without  leave  of  court,  after  the  paasage  of  the 
act:  Texaa  etc  By.  Oo.  r.  Cox,  146  U.  B.  603;  and  an  action  brought 
in  a  atate  court,  after  the  paaaage  of  that  act,  agalnat  a  federal  re- 
ceiver of 'a  railway,  without  permlaalon  of  the  court  making  the 
appointment,  to  recover  for  the  death  of  certain  peraona,  alleged  to 
have  been  caused  by  the  reoelver'a  negligence,  prior  to  the  passage 
of 'such  act,  waa  maintained  in  HcNulta  v.  LoclLridge,  141  U.  fik 
827,  affirming  137  lU.  270,  81  Am.  St  Rep.  802. 

Whenever  a  peraon  dealrea  to  malce  a  receiver  a  party  defendant 
to  an  original  bill,  or  to  an  action  at  law,  leave  for  that  purxwae 
should  be  obtained  from  the  court  which  appointed  him,  nnlesa  tbe 
caae  la  one  which  falls  clearly  within  the  proviaiona  of  the  act  of 
Gongreea  above  mentioned:  Hinot  v.  Maatin,  96  Fed.  Rep.  734,  737; 
Foreman  v.  Central  Truat  Co.,  71  Fed.  Rep.  770.    No  court,  even  un- 
der that  act,  can  interfere  with  the  cuatody  of  property  held  by  an- 
other court  through  a  receiver,  but  it  may  eatabliah,  by  Its  Judgment, 
a  debt  against  the  receiverahip,  which  muat  be  recognised  by  the 
court  appointing  the  receiver,  and  la  not  open  to  revlaion  by  it,  If  the 
court  rendering  it  had  Juriadlctlon  of  the  subject  matter  and  of  the 
parties:  Dillingham  v.  Ruaaell,  73  Tex.  47,  16  Am.  St.  Rep.  753; 
Gay  etc.  Co.  v.  Brierfleld  etc.  Iron  Co.,  04  Ala.  803,  83  Am.  St  Rep. 
122;  Reisner  v.  Gulf  etc.  Ry.  Co.,  89  Tex.  668,  69  Aol  St  Rep.  84; 
Stateler  v.  California  Nat  Bank,  77  Fed.  Rep.  48,  68;  In  re  Tyler, 
149  U.  S.  164;  Hollifield  v.  WrightsvlUe  etc  R.  R.  Co.,  99  Oa.  806; 
Woerishoffer  v.  North  River  Construction  Co.,  99  N.  Y.  89S.    Tbe 
receiver  of  a  corporation,  appointed  by  a  federal  court  cannot  with- 
out leave  of  that  court  be  sued  in  a  atate  court  in  an  action  the 
purpose  of  which  la  to  take  from  hia  hands  or  control  property 
belonging  to  the  corporation  or  held  by  it  under  a  claim  of  owner- 
ship at  the  time  the  receiver  took  poaaession:  Hollifield  v.  Wrights- 
vlUe etc.  R.  R.  Co.,  99  Ga.  '366;  and  an  action  of  trespass  cannot 
be  maintained,  In  a  atate  court  agalnat  a  receiver  appointed,  pen- 
dente lite,  by  a  federal  court  merely  for  the  purpose  of  foreclosing 
mortgages  on  the  corporate  property  of  a  railway  company:  Decker 
V.  Gardner,  124  N.  Y.  834.    An  Independent  suit  to  foreclose  »  mort- 
gage on  property  in  the  handa  of  a  receiver  cannot  be  maintained, 
under  the  act  of  1887,  even  In  the  aame  court,  except  by  leave  of 
the  court  which  appointed  the  receiver:  American  Loan  etc  Co.  v. 
Central  Vermont  R.  R.  Co.,  84  Fed.  Rep.  917,  86  Fed.  Rep.  890. 
The  queatlon  of  a  recelver'a  right  or  authority  to  hold  or  manage 
property 'committed  to  his  charge  cannot  be  raised,  under  the  act  of 
Congreea  above  mentioned,  by  a  ault  in  a  atate  court  without  leave 
of  the  federal  court  which  appointed  him:  Hollifield  v.  Wrighta- 
Yille  etc.  R.'R.  Co.,  99  Ga.  865;  and  a  federal  receiver  cannot  with- 
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out  iQare,  be  called  upon  In  a  state  court  to  answer  a  ault  Insti- 
tuted against  him  by  a  Judgment  creditor  'of  another  person  for 
the  purpose  of  subjecting  to  the  payment  of  such  Judgment  a  sum 
alleged  to  l>e  due  from  the  receiyer  to  such  other  person,  for  such 
a  suit  does  not  relate  to  "any  act  or  transaction"  of  the  receiver, 
in  connection  with  the  property  committed  to  his  care,  for  which 
he  is  answerable  under  the  act  referred  to:  Qlover  ▼.  Thayer,  101 
Ga.  824^  82&    If  a  receiver  is  appointed  by  a  federal  court,  in  a  suit 
whwe  it  has  plenary  Jurisdiction  of  the  subject  matter,  the  court 
has  Jurisdiction  of  the  res,  and,  through  the  receiver,  may  take 
poeaeealon  of  It  without  regard  to  whether  all  claimants  aie,  or  ara 
not,  before  It  as  parties.    If  It 'authorises  the  receiver  to  take  poa- 
sesslon,  the  remedy  of  a  stranger  to  the  proceedings,  who  claims 
tlUe  to  a  part  of  the  property,  is  by  lnterventl<m  in  the  suit  before 
the  federal  court    He  cannot  maintain  trespass  against  the  re- 
ceiver, on  the  ground  that  he  was  not'made  a  party  to  the  suit,  for 
the  oonrfs  order.  In  such  a  case,  is  not  void:  Steele  v.  Walker,  115 
Ala.  4^  67  Am.  St  Bep.  62;  Southern  Granite  Go.  v.  Wadswwth, 
115  Ala.  67a    The  bringing  of  a  suit  In  a  federal  court,  agalnvt 
a  federal  receiver,  without  leave,  to  establish  a  right  to  the  prop- 
erty placed  in  his  custody,  adverse  to  the  receiver's  right  does 
not  come  either  within  the  purpose  or  the  terms  of  the  act  of  Gon- 
Kress,  and  is,  therefore,  not  maintainable:  J.  I.  Gase  Plow  Works 
V.  Flnics,  Hi  Fed.  Bep.  529;  and,  where  a  federal  receiver  assumes 
charge  of  property,  whether  rightfully  or  not,  under  the  order  of 
the  court  appointing  him,  a  third  person,  who  claims  to  own  a  part 
of  the  property,  cannot  under  the  act  of  Gongress  of  March  8,  1887, 
mahitaln  an  action  of  detinue  against  the  receiver  to  recover  such 
part  without  permission  of  the  court  which  appointed  the  recover: 
Southern  Granite  Go.  v.  Wadsworth,  115  Ala.  570.    Property  in  a 
■tate,  in  the  possession  of  a  federal  receiver,  is  not  subject  to 
sdsnre  and  levy  under  process,  which  issues  from  a  court  of  such 
state,  to  enforce  the  collection  of  a  tax  assessed  upon  Its  owner 
under  the  state  laws:  In  re  Tyler,  149  U.  S.  164.    As  it  Is  only  fed- 
eral receivers  who  may  be  sued,  without  leave,  under  the  act  of 
Gongress  of  March  8,  1887,  there  should  be  in  the  complaint,  where 
a  federal  receiver  Is  sued  without  leave,  an  allegation  that  he  was 
appointed  by  a  federal  court,  or  the  plaintiff  wlH  be  met  by  the 
?alld  general  objection  that  a  receiver  cannot  be  sued  without  leave 
of  the  court  which  appointed  him.    It  wHl  not  be  presumed  that 
the  receiver  was  appointed  by  a  court  of  the  ITnited  States,  and 
nich  an  averment  In  the  complaint  will  avoid  the  objection  that 
leave  to  sue  was  not  first  obtained:  Pelrce  v.  Ghlsm,  Ind.  App.,  Dec. 
1899;  Pelrce  t.  Jones,  Ind.  App.,  March,  1900.    Garnishment  pro- 
ceedings are  not  suits  against  the  receiver  for  "any  act  or  transac- 
tion" of  his  within  the  meaning  of  the  federal  statute  above  named, 
and  the  appointing  court  may  enjoin  the  bringing  of  such  proceed- 
ings: Central  Trust  Go.  v.  Bast  Tennessee  etc.  Ry.  Go.,  59  Fed.  Rep. 
828,  628;  Reisner  v.  Gulf  etc  Ry.  Go.,  89  Tex.  656.  59  Am.  St  Rep. 
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84;  but  a  debt  due  from  vecelyen  of  a  railway  company,  appointed 
by  a  federal  court,  may  be  garnished  In  a  state  conrt»  where  it  la 
sought,  not  to  reach  the  property  of  the  railway  company,  bat  that 
of  the  defendant,  namely,  a  debt  due  him  from  the  recelvera:  Irwia 
▼.  McKechnie,  58  Minn.  145,  49  Am.  St  Rep.  495. 

A  federal  court,  which  has  appointed  a  receiver,  may  enjoin  suits 
against  him  on  causes  of  action  which  originated  before  the  re- 
ceivership, as  well  as  all  other  suits  not  arising  from  some  '^act  or 
transaction"  of  the  receiver  In  carrying  on  the  business  connected 
with  the  property  in  his  charge:  Central  Trust  Go.  t.  SSaac  Ten- 
nessee etc.  Ry.  Co.,  69  Fed.  Rep.  523.    See,  also.  Smith  t.  St.  Louis 
etc.  Ry.  Co.,  151  Mo.  391,  above  cited,  and  compare  McNulta  v. 
Lockridge,  141  U.  S.  827,  and  Meyer  y.  Harris,  61  N.  J.  Ij.  83,  102, 
as  to  suits  against  receivers  upon  causes  of  action  which  originated 
before  the  receivership.    Receivers  have  a  right,    unaffected  by  the 
act  of  1887,  to  remove  from  the  state  courts  suits  Involving  more 
than  two  thousand  dollars:  Central  Trust  Co.  v.  Eaat  Tennessee  etc. 
Ry.  Co.,  59  Fed.  Rep.  523,  but  where  a  federal  receiver  baa  been 
sued  In  a  state  court,  without  leave  of  the  court  by  which  be  was 
appointed,  and  the  amount  In  controversy  Is  two  thousand  dollara 
or  less,  he  does  not  have  a  right,  under  such  act,  to  have  the  cause 
removed  to  the  court  by  which  he  was  appointed,  where  his  petition 
does  not  present  a  state  of  facts  making  the  removal  necessary  to 
promote  the  ends  of  justice:  Ray  v.  Pelrce,  81  Fed.  Rep.  881.    An 
action  brought,  without  leave  of  court,  against  a  receiver  appointed 
by  a  federal  court,  and  other  parties^  who  are  citizens  of  the  same 
state  as  the  plaintiff,  for  the  purpose  of  establishing  a  Joint  liability 
as  to  all  of  the  defendants.  Is  a  suit  arising  under  the  laws  and  con- 
stitution of  the  United  States.    Hence,  If  It  Is  brought  originally 
in  a  state  court,  It  may  be  removed  to  a  federal  court:  Landers  v. 
Felton,  73  Fed.  Rep.  311. 

It  will  be  observed  that  the  act  of  Congress  above  quoted  pro- 
vides that  "such  suit  shall  be  subject  to  the  general  equity  Juris- 
diction of  the  court  in  which  such  receiver  or  manager  was  ap- 
pointed, so  far  as  the  same  shall  be  necessary  to  the  ends  of  Justice.** 
Under  this  provision  a  Judgment  rendered  against  a  federal  receiver 
by  a  state  court,  in  an  action  at  law.  Is  conclusive  as  to  the  ex- 
istence and  amount  of  the  plaintiff's  claim,  but  the  time  and  manner 
of  its  payment  are  to  be  controlled  by  the  court  which  appointed 
the  receiver,  for  the  adjustment  of  equities  between  persons  having 
claims  on  the  property  and  effects  in  the  hands  of  such  receiver  are 
under  the  control  of  the  court  having  custody  through  Its  receiver, 
but  this  does  not  affect  the  Jurisdiction  of  other  courts  to  conclusively 
establish,  by  Judgment,  the  existence  and  extent  of  a  claim:  Dilling- 
ham V.  Hawks,  60  Fed.  Rep.  494,  497;  DiUingham  t.  Russell,  73  Tex. 
47, 15  Am.  St.  Rep.  753.  Compare  Missouri  Pac.  Ry.  Co.  v.  Texas  Pac 
Ry.  Co.,  41  Fed.  Rep.  311.  If  a  federal  receiver  continues  to  reject  a 
claim  which  has  been  reduced  to  judgment  in  a  state  court,  the  com- 
plainant may  maintain  an  action  at  law  against  the  receiver  upon 
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the  Judgment:  Denton  t.  Baker,  79  Fed.  Bep.  189, 194.  While  a  deM 
doe  trom  the  recelverg  of  a  radlway  company,  appointed  by  a  federal 
court,  may  be  gamlahed  In  a  state  court,  no  executory  process  can 
Issue  on  th^  judgment  rendered  in  the  state  court  The  Judgment 
can  be  satisfied  only  by  an  application  to  the  court  appointing  the 
receiver  for  an  order  directing  its  payment  in  the  due  order  of  the 
settlement  of  the  afftfirs  of  the  railway  company:  Irwin  t.  Mc- 
Kechnie,  58  Minn.  145,  49  Am.  8t  Rep.  495.  As  a  Judgment 
against  a  receiver  does  not  create  any  personal  liability,  it  should 
be  so  entered  as  to  be  enforced  only  out  of  the  funds  of  the  person 
or  company  he  represents,  properly  chargeable  to  him  in  the  ca- 
pacity of  receiver.  A  Judgment  rendered  against  a  receiver,  indi- 
vidually, la  erroneous,  and  no  award  of  execution  can  be  made. 
The  Judgment  should  be  against  him  as  receiver,  and  should  be 
made  payable  out  of  the  funds  held  by  him  in  that  capacity,  in 
the  due  course  of  the  administration  of  his  receiversiiip:  McNulta 
V.  Bnsch,  ia4  IlL  46,  55,  6a 

Aiilroads.— The  receiver  of  a  railroad  company  having  a  line  of 
road  traversing  more  thata  one  state,  who  Is  exercising  the  fran- 
chises of  snch  company  and  operating  Its  road  under  an  appoint- 
ment from  a  federal  court,  Is,  In  his  official  capacity,  amenable  to 
the  rules  of  liability  applicable  to  the  company  when  It  la  operat- 
ing the  road  by  virtue  of  the  same  franchises.  Such  a  receive 
la,  th^efore,  answerable  in  his  official  character,  for  Injuries  result- 
ing from  the  negligence  of  himself,  or  that  of  Ills  agents  or  em- 
ploy^ while  operating  the  road  under  his  exclusive  management, 
and  he  may,  since  the  act  of  March  8,  1887,  above  quoted,  so  far  as 
it  concons  actions  against  receivers,  be  sued  therefor  In  any  court 
of  competent  Jurisdiction,  state  or  federal,  without  provlous  leave 
of  the  court  which  appointed  him:  Fullerton  v.  Fordyce,  121  Mo. 
1,  42  Am.  St  Bep.  516;  McNulta  v.  Lockridge,  137  BL  270,  81  Am. 
St  Bep.  362,  141  U.  8.  827;  Union  Pac  By.  Go.  v.  Smith,  59  Kan. 
SO.  See^  also,  the.  principal  case,  and  extended  note  to  Naglee  v. 
Alexandria  etc.  By.  Co.,  5  Am.  St  Bep.  816.  The  plalntilf  cannot 
however,  maintain  such  an  action  against  the  receiver,  without  the 
consent  of  the  federal  court  for  injuries  occurring  to  the  plaintiff 
prior  to  the  receiver's  appointment:  Smith  v.  San  Francisco  By.  Co., 
151  Mo.  891;  and  leave  will  be  refused,  in  such  a  case,  if  asked: 
Ftaiance  Co.  t.  Charleston  etc.  B.  B.  Co.,  46  Fed.  Bep.  506.  See, 
alio,  Nwthem  Pac.  B.  B.  Co.  v.  Heflin,  83  Fed.  Bep.  98.  A  suit 
tor  personal  injuries,  sustained  by  an  employ 6  of  a  receiver,  who 
is  operating  a  railway,  under  appointment  from  a  federal  court  may 
be  brought  against  the  roceiver  in  a  county  where  the  company  has 
tn  office  and  an  agent  without  leave  from  the  court  which  appoint- 
ed the  reciver:  Brown  t.  Gay,  76  Tex.  444.  Damages  for  injuries 
to  persons  or  property  while  a  railroad  is  in  the  hands  of  a  receiver 
are  a  part  of  the  operating  expenses,  payable  out  of  the  Income,  if 
(here  Is  any;  but  in  the  event  of  a  deficiency  to  be  paid  out  of  the 
corpus:  Bartlett  v.  Cicero  etc  Power  Co*  177  HI.  68,  69  Am.  St  Bep» 
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206;  OroM  t.  Braiifl,  86  Fed.  Rep.  1;  Andenon  t.  Gondlct,  96  Fed. 
Hep.  848;  Texaa  Pac  By.  Ga  y.  Jolmeon,  76  Tex.  421,  18  Am.  St 
Rep.  60;  monographic  note  to  Green  t.  Ck>a8t  Line  B.  B.  Co.,  64  Am. 
Bt  Bep.  426,  on  claims  which  take  precedence  OTer  mortgages  of 
raUway  and  like  property;  McNnlta  t.  Lockridge,  187  IlL  270^  81 
Am.  8t  Bep.  862;  141  U.  &  827.  It  is  not  onr  purpose,  howeTsr,  to 
enter  into  a  discussion  of  the  liahillty  of  a  receirer,  or  of  a  rsllmiy 
company  while  the  road  Is  In  the  hands  of  a  rec^Fer,  or  of  the 
Uahillty  of  the  company  where  the  recelTor  has  been  discharged  and 
the  road  returned  to  the  company  with  betterments.  In  fact,  the 
set  of  €k>ngres8  of  March  8, 1887,  relating  to  suits  against  recelyers 
has  po  bearing  upon  suits  brought  against  the  company  alone:  Texas 
etc  By.  Oow  T.  Qay,  86  Tes.  671,  60ft 
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FALSB  PBBISDNSBS  —  INDICTMENT  —  SUFFIOIBNCrr^ 

Aa  Indictment  for  the  offense  of  obtaining  money  under  ^^^^  pv^ 
tenses  need  not  allege  the  false  pretense  charged  to  be  audi  ss 
would  impose  upon  a  man  of  ordinary  caution,  or  such  as  could 
not  be  guarded  against  by  ordinary  care  and  prudence. 

B.  N.  Elliott  and  Ira  T.  Trusler,  for  the  appeDant. 

W.  L.  Taylor^  attorney  general^  Uerrill  Uooies,  and  George 
L.  Oray^  for  the  state. 

«■  MONKS,  J.  Appellant  was  indicted,  tried,  and  conTictcd 
of  the  oflEense  of  obtaining  money  under  false  pretenses.  The 
only  error  assigned  is  that  the  court  erred  in  overruling  the 
motion  to  quash  the  indictment  It  is  insisted  by  appellant 
•that  the  false  pretenses  alleged  were  not  such  as  a  person  of 
ordinary  caution  and  prudence  would  credit,  and  for  that  rea- 
son the  indictment  was  insufficient. 

It  is  alleged  that  appellant  ''designedly,  knowingly,  falsely, 
and  feloniously  pretended  and  represented  to  the  said  Annie 
Kidwell  that  he,  said  John  Lefler,  was  then  and  there  a  single 
man;  that  he  was  divorced  from  his  wife;  that  there  was  then 
and  there  a  judgment  for  alimony  against  him  in  the  Bush  cir- 
cuit court  of  Bush  county,  Indiana;  that  there  was  then  and 
there  an  unpaid  balance  of  fifteen  dollars  on  said  judgment 
against  him;  that  he  wanted  and  needed  said  fifteen  dollars 
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from  said  Annie  Kidwell  with  which  to  pay  off  and  liquidate 
said  claim  and  judgment  standing  against  him  as  aforesaid." 
^  The  part  of  the  statute  npon  which  the  indictment  is 
based  reads  as  follows:  '^Whoever,  with  intent  to  defraud  an- 
other^ designedly  ....  by  any  false  pretense  obtains  from  any 
person  any  money,  or  the  transfer  of  any  bond^  bUl,  receipt, 
promissory  note,  draft,  or  check,  or  thing  of  value  ....  shall 
be  imprisoned,''  etc:  Acts  1883,  p.  126;  Boms'  Bey.  Stats. 
1894,  sec  2352;  Homer's  Bey.  Stats.  1897,  sec.  2204. 

It  was  said  in  some  of  the  earlier  cases  in  this  state  that 
to  support  any  indictment  the  false  representations  must  be 
of  such  existing  facts  as  woxQd  deceiye  a  person  of  ordinary 
intelligence  and  prudence:  State  ▼.  Magee,  11  Ind.  154;  Leo- 
bold  T.  State,  83  Ind.  484;  Bonnell  t.  State,  64  Ind.  498.  But 
the  later  cases  of  Sh&ffer  t.  State,  100  Ind.  365,  Wagoner  t. 
Bute,  90  Ind.  504,  and  Miller  ▼.  State,  79  Ind.  198,  hold  that 
whether  or  not  the  false  pretenses  are  such  as  are  odculated  to 
decenre  a  person  of  ordinary  cantion  and  prudence  is  not  a 
question  of  law  for  the  court,  but  a  question  of  fact  for  the  jury 
under  all  the  circumstances.  In  State  t.'  Burnett^  119  Ind. 
392,  however,  it  was  again  held,  on  a  motion  to  quash  the  in- 
dictment, that  the  false  representations  must  be  of  such  a 
character  that  a  man  of  common  nnderstanding  is  justified  in 
relying  upon  them. 

In  England,  and  many  of  the  states,  the  rule  is  that  any 
pretense  which  deceives  the  person  defrauded  is  suflScient  to 
sustain  an  indictment,  although  it  wonld  not  have  deceived  a 
person  of  ordinary  pmdence:  2  Russell  on  Crimes,  9th  Am.  ed., 
619-700;  Boscoe's  Criminal  Evidence,  7th  Am.  ed.,  487,  488; 
2  Bishop's  Criminal  Law,  sees.  433>436;  Regina  v.  Woolley,  1 
Den.  C.  C.  559;  4  Cox  C.  C.  193;  3  Car.  ft  E.  98;  2  Easf  s  Pleas 
of  tbe  Crown,  8,  pp.  827-831;  Begina  v.  Jessop,  Dears,  ft  B. 
442;  7  Cox  C.  C.  399;  Regina  v.  OUes,  Leigh  ft  0.  502;  10 
Cox  C.  C.  44;  Johnson  v.  State,  36  Arlc.  242;  State  v.  Fooks, 
65  Iowa,  196,  452;  State  v.  Montgomery,  56  Iowa,  195;  People 
T.  Pray,  1  Mich.  N.  P.  69;  State  v.  Williams,  12  Mo.  App.  41*5; 
Colbert  v.  State,  1  Tex.  App.  314;  In  re  Greenough,  31  Vt. 
279-290;  Watson  v.  People,  87  N.  Y.  561,  »*  41  Am.  Rep.  897; 
People  V.  Oyer  ft  Terminer,  83  N.  T.  436-449;  People  v.  Cole, 
65  Hun,  624;  20  N.  T.  Supp.  505;  People  v.  Rice,  128  N.  T. 
649;  State  v.  MUls,  17  Me.  211;  Smith  v.  State,  55  Miss.  513; 
Watson  V.  State,  16  Lea,  604;  Bowen  v.  State,  9  Baxt.  45,  40 
Am.  Sep.  71;  Commonweslth  v.  Henry,  22  Pa.  St.  253;  Thomas 
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T.  People,  113  HI.  531;  Cowen  y.  Peopk,  U  SL  848;  Bartktt 
T.  State,  28  Ohio  St  669,  670. 

In  diBCOssing  this  question  an  eminent  author  aaid:  fBnt 
rnnat  the  pretense  be  such  as  is  calciQated  to  mislead  men  of 
ordinary  prudence?  Some  of  the  oldier  oases  lay  down  the 
doctrine  that  it  must.  But,  in  reason,  and  it  is  belieYed  ac- 
cording to  the  better  modem  authorities,  a  pretense  calculated 
to  mislead  a  weak  mind,  if  practiced  on  such  a  mind,  is  just  as 
obnoxious  to  the  law  as  one  calculated  to  orereome  a  strong 
mind,  practiced  on  th)s  latter.  •  .  .  •  Practically,  it  ia  impos- 
sible to  estimate  a  false  pretense  otherwise  than  by  its  effect. 
It  is  not  an  absolute  thing,  to  be  handled  and  weighed  as  so 
much  material  substance;  it  is  a  breath  issuing  from  the  mouth 
of  a  man,  and  no  one  can  know  what  it  will  accomplish  except 
as  he  sees  what  in  fact  it  does.  Of  the  millions  of  men  on  our 
earth,  there  is  not  one  who  would  not  be  pronounced  by  the 
rest  to  hold  somB  opinion,  or  to  be  influenced  in  some  afFair,  in 
consequence  of  considerations  not  adapted  to  affect  any  mind 
of  ordinary,  judgment  and  discretion*  And  no  man  of  business 
is  so  wary  as  never  to  commit,  in  a  single  instance,  a  mistake 
such  as  any  jury  would  say  on  their  oath  could  not  be  done 
by  a  man  of  ordinary  judgment  and  discretion.  These  things 
being  so,  plainly  a  court  cannot,  with  due  regard  to  the  fucts 
of  human  life,  direct  a  jury  to  weigh  a  pretense,  an  argument, 
an  inducfement  to  action,  in  any  other  scale  than  that  of  its 
effecf  ^  2  Bishop's  Criminal  Law,  7th  ed.,  sees.  433,  436. 

In  Begina  t.  Jessop,  7  Cox  C.  C.  899,  the  defendant  passed 
to  another  for  change  a  bank  note,  saying  that  it  was  for  five 
pounds,  when  it  really  was,  as  he  knew,  for  only  one  pound,  and 
received  ^  the  change  for  a  five  pound  note.  He  was  held 
to  have  committed  the  offense,  although  this  person  to  whom 
he  passed  the  note  could  read.  Lord  Campbell,  C.  J.,  said: 
''We  are  all  of  the  opinion  that  the  conviction  was  right.  In 
many  cases  a  person  giving  change  would  not  look  at  the  note, 
but,  being  told  it  was  a  five  pound  note  and  asked  for  change, 
would  believe  the  statement  of  the  party  offering  the  note  and 
change  it  Then  if,  giving  faith  to  the  false  representation, 
the  change  is  given,  the  money  is  obtained  by  blae  pretenses." 

In  Young  v.  Begina,  3  Term  Sep.  98,  Kenyon,  C.  J.,  in  de- 
fining the  offense,  gave  ^'ordinary  caution**  as  an  ingredient; 
but  Ashurst,  J.,  said:  'The  legislature  saw  that  all  men  were 
not  equally  prudent,  and  this  statute  was  passfed  to  protect  the 
weaker  part  of  mankind*^;  and  Buller,  J.,  said:  "The  ingredients 
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<rf  this  offense  are  the  obtaming  money  by  false  pietensea^  and 
^th  an  intent  to  defraud.^  Jn  Queen  t.  Wickham^  10  Ad«  ft 
E.  34,  Denham,  C.  J.,  said  to  coiuisel  arguing  that  the  fraud 
must  be  sach  as  to  impose  osn  a  man  of  ordinary  caution:  ^ 
never  eonld  see  why  that  should  be.  Suppose  a  man  has  just 
art  enough  to  impoee  upon  a  very  simple  person,  and  defraud 
him,  how  is  it  to  be  determined  whether  the  degree  of  fraud 
is  such  as  shall  amount  to  a  misdemeanor?  Who  is  to  giro 
the  measure?"'  In  Begins  ▼.  WooUey,  4  Cox  G.  C.  193,  the 
pretense  was  by  a  secretary  of  an  Odd  Fellows  lodge  that  a 
member  owed  it  a  certain  sum,  greater  than  the  real  debt^  and 
thus  got  the  excess  for  hinffielf.  Held,  a  legal  false  pretense. 
Alderson,  B.,  said:  ^  a  man  represents  as  an  existing  faet 
that  which  is  not  an  exiflting  fact,  and  so  gets  your  money, 
that  is  a  false  pretense;  for  instance,  that  a  certain  church  had 
been  built,  and  that  there  was  a  debt  still  due  for  the  buildings 
when  there  was  no  debt  due,  that  would  be  a  false  pretense; 
yet  the  matter  might  easily  be  inquired  into  and  ascertained. 
Or,  take  the  common  case:  The  prisoner  says,  ?  am  sent  by 
Mrs.  T.  for  a  pair  of  shoes.'  Is  not  that  a  false  pretense?  Yet 
inquiiy  can  be  made,  and  ^  after  thie  thing  has  happened, 
usually  is  made,  and  the  falsehood  detected.''  Lord  Campbell 
said:  '^t  seems  that  the  legislature  meant  to  prerent  such  gross 
frauds  as  may  easily  be  perpetrated,  though  an  inquiry  might 
easily  be  made.'*  ^7  entirely  agi^  with  the  obseryation  of 
Lord  Denman  in  Begina  ▼.  Wickham,  10  Ad.  ft  E.  34,''  Earle, 
J.,  said:  ''It  was  once  thought  that  the  law  was  only  for  the 
protection  of  the  strong  and  prudent.  That  notion  has  ceased 
to  prevail."  So,  in  Begina  t.  Giles,  Leigh  ft  C.  502,  where  the 
defendant  pretended  to  have  power  to  bring  back  the  prose- 
entrix's  husband  over  hedges  and  ditches,  Earle,  0.  J.,  said: 
The  piistense  of  power,  whether  moral,  physical,  or  super- 
catural,  made  with  intent  to  obtain  money  is  within  the  mis- 
chief of  the  law.* 

The  great  weight  of  the  authorities  and  the  better  reason 
sustain  thie  rule  that  it  is  not  necessary  that  the  pretense  be 
sach  ss  will  impose  upon  a  man  of  ordinary  caution,  or  as  can- 
not be  guarded  against  by  ordinary  care  and  prudence. 

^The  object  and  purpose  of  the  law  is  to  protect  not  only 
the  man  of  ordinary  care  and  prudence,  but  also  the  weak 
and  credulous  against  the  strong,  the  ignorant,  inexperienced, 
and  unsnspecting  against  the  experienced  and  unscmpulous: 
McEee  y.  State,  111  Ind.  878,  881;  16  Am.  Law  Reg.,  N.  S., 
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321-325.    In  McKee  t.  State,  111  Ind.  378,  it  was  urged  by 

the  appellant  that  the  representations  were  bo  unreaaonable, 
and  of  snch  a  character,  as  that  no  person  exercising  reason- 
able caution  would  be  warranted  in  believing  them;  in  response 
to  which  this  court  said:  ^The  design  of  the  law  is  to  protect 
the  weak  and  credulous  from  the  wiles  and  stratagems  of  the 
artful  and  cunning,  as  well  as  those  whose  yigilance  and  sagac- 
ity enable  them  to  protect  themselyes:  Smith  t.  State,  55  Miss. 
513;  17  Am.  Law  Reg.,  N.  S.,  625;  16  Am.  Law  Reg.  321-325." 

An  inexperienced  person,  a  child,  or  a  feeble  old  man,  might 
be  induced  to  part  with  his  property  by  false  pretenses  so  flimsy 
and  absurd  as  not  to  influence  a  man  of  ordinary  prudence, 
and  the  falsity  of  which  would  at  once  be  apparent  ^'^  to  a 
man  of  experience.  Still,  if  the  representations  were  snch  as 
to  secure  the  credit  of  such  a  person,  and  deprive  him  of  the 
possession  of  his  property,  no  matter  how  absurd  such  repre- 
sentations may  appear  to  a  person  of  more  experience  and  of 
greater  sagacity,  they  would  be  such  representations  as  ane  con- 
templated by  the  statute:  McEee  t.  State,  111  Ind.  378;  16 
Am.  Law  Beg.,  N.  S.,  321-325;  Bowen  t.  State,  9  Baxt.  45, 
40  Am.  Rep.  75-80,  and  note;  People  t.  Cole,  65  Hun,  624,  20 
N.  T.  Supp.  205.  As  was  said  by  Dr.  Wharton:  ^he  simple 
and  credulous  are  as  much  under  the  shelter  of  the  law  as  am 

the  astute That  gross  credulity  is  no  defense  is  illna- 

trated  by  the  prosecutions  sustained  againat  oonjurers  and 
fortune  tellers.  Nothing  but  gross  credulity  could  be  imposed 
on  by  such  pretenders;  yet,  on  behalf  of  those  thus  imposed  on, 
profi(ecutions  have  been  sustained^':  2  Wharton's  Criminal  Law, 
10th  ed.,  sees.  1188,  1192. 

An  indictment  has  been  sustained  when  money  was  pro- 
cured as  a  loan  by  a  false  pretense  that  the  borrower  owed  a 
certain  debt  and  required  the  money  to  make  a  payment  there- 
of: 7  Am.  ft  Eng.  Ency.  of  Law,  7i(3;  State  t.  Montgomeiy,  56 
Iowa,  195.  When  money  or  property  is  obtained  on  the  &ith 
of  a  false  representation  that  the  defendant  is  a  angle  man, 
it  has  been  held  that  an  indictment  will  Ue:  7  Am.  ft  Eng. 
Ency.  of  Law,  748;  8  Bussell  on  Crimes,  9th  Am*  ed.,  646,  647; 
2  Bishop's  Criminal  Law,  sees.  422,  445;  Begina  t.  Jenniaom,  9 
Cox  C.  C.  158;  Leigh  ft  C.  157;  31  L.  J.  M.  C.  146;  8  Jnr.,  N. 
8.,  442;  6  L.  T.,  N.  S.,  256;  10  Week.  Bep.  488. 

So  far  as  Magee  r.  State,  11  Ind.  154,  Leobold  t.  State,  SS 
Ind.  484,  Jones  t.  State,  50  Ind.  473,  Bonnell  t.  State,  64  Ind. 
498,  Miller  ?.  State,  79  Ind.  198^  Shaffer  t.  State,  82  Ind.  821, 
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Wagoner  t.  State,  90  Ind.  604,  Shaffer  t.  State,  100  Ind.  365, 
State  T.  Burnett,  119  Ind.  392,  and  any  other  ca^a  in  this 
ftate  hold  that,  to  come  within  the  statute,  the  false  pretense 
must  he  such  that  a  man  of  ordinary  caution  ^^  and  prudence 
would  gi^e  it  credit,  or  that  it  could  not  he  guarded  againrt 
bj  ordinary  care  and  prudence,  they  are  overruled* 
Judgment  affirmed. 

FAL8B  PRBTBNSE8— VIGTIMS.— The  better  rule  aeema  to  be 
that  a  defendant,  in  a  prosecution  for  obtaining  money,  property, 
or  credit,  by  false  pretenses,  is  guilty  If  he  knew  that  his  false  pre- 
tenses were  relied  upon  in  obtaining  the  money,  property,  or  credit, 
without  regard  to  the  fa^ct  as  to  whether  they  were  calculated  to 
decei^«  a  prudent  person  or  not:  Bee  monographic  note  to  Barton 
▼.  People^  25  Am.  St  Bep.  882,  on  the  crime  of  obtaining  money 
or  goods  by  false  pretenses:  Bowen  r.  State,  '9  Bazt.  45,  40  Am. 
Rep.  71,  and  extended  note  thereto,  dlscuselng  ordinary  prudence 
of  the  decelFed  party  aa  an  element  of  false  pretensea. 


Valparatso  V.  Hagbk. 

[US  IMDTAHA,  8S7.] 

MTJNICIPAIi  CORPORATIONS-BIGHT  TO  DISOHARGB 

SBWAGB  INTO  STRBAH.— Every  owner  of  land  through  which  a 
stream  of  water  flows  is  entitled  to  its  reasonable  use  and  enjoyment, 
Including  the  right  of  drainage,  though  such  drainage  corrupts  the 
waters  of  the  stream  and  sends  them  on  to  the  owner  or  the  ser- 
Tient  estates  leas  pure  than  he  received  them;  and  a  dly,  through 
which  a  stream  of  water  flows,  is  a  riparian  proprietor,  having  a 
right  to  discharge  city  sewage  into  the  stream,  where  no  oth» 
reasonable  method  of  disposing  of  it  is  available. 

INJUNCTIVE  RELIEF  IS  DENIED  IN  CASES  OF  DAM- 
NUM  ABSQUE  INJURIA.  Hence,  as  a  city  has  a  right  to  dis- 
charge Its  sewage  into  a  natural  watercourse  extending  through 
It,  where  there  is  no  other  natural  or  reasonably  possible  method 
of  discharging  the  sewage^  a  court  of  equity  wiU  not  enjoin  such 
iilscharge,  though  the  waters  of  the  stream  are  poUuted  to  the  in- 
Jury  of  lower  riparian  proprietors,  where  the  city  acts  in  conformity 
wldi  the  law  governing  it,  and  without  negligence. 

BMINENT  DOMAIN--TAKING  OF  PROPERTY,  WHAT  IS 
NOT.— The  discharge  of  city  sewage  into  a  stream,  which.  In  flood- 
time,  carries  the  sewer  filth  out  upon  the  pasture  of  a  lower  riparian 
proprietor,  whereby  the  grass  is  rendered  worthless^  and  noxious 
odors  are  emitted,  to  the  annoyance  and  harm  of  such  proprietor 
and  his  family,  Is  not  such  a  taking  of  private  property  as  must 
be  preceded  by  just  compensation. 

MUNICIPAL  CORPORATIONS-BIGHT  OF  TO  NATURAL 
8TRBAMS.— A  city's  lawful  authority  to  exercise  the  right  of  emi- 
nent domain  In  securing  an  outlet  for  Its  sewage  into  a  stream  does 
not  permit  it  to  seise  upon  the  stream  and  Its  margins  below  the 
outlet  to  relieve  consequential  damages. 

AX.  SK.  £».  Vol.  LXXIV.-20 
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A.  D.  Bartholomew,  for  the  appellant. 

K.  L.  Agnew  and  D.  B.  Eielley,  for  the  appeUeea. 

a»7  HADLEY,  J.  Yalparaiao  ia  a  city  of  dght  Chmmiid 
inhabitants.  Bait  creek  is  a  natural  watercourse  flowing  frooa 
sonfh  to  north  through  the  western  part  of  the  city;  flienee 
west  and  north  to  its  confluence  with  the  Calumet  river.  Its 
fall  is  flf teen  feet  per  mile,  and  its  minimum  rolume  two  hun- 
dred and  twiBnty-seven  cubic  feet  of  water  per  minute.  Within 
the  city  limits  on  the  southwest  is  a  low-lying  marsh  that 
naturally  drains  into  Salt  creek.  The  natural  and  only  prae- 
ticable  drainage  for  all  the  territory  within  the  city  limita  is 
Salt  creek. 

•**  Prior  to  1896  the  city  had  constructed,  according  to  law, 
a  general  and  complete  system  of  sewerage  for  the  dty  at  a 
cost  of  flfty  thousand  dollars,  and  two  hundred  closets  snd 
Ave  hundred  kitchens  had  been  connected  therewith;  and  the 
outfall  from  the  entire  system  was  into  thB  marsh  at  the  south- 
west, at  a  point  about  sixty-four  rods  from  Salt  creek.  About 
forty-seren  thousand  gallons  of  sewage  are  being  da3y  dis- 
charged into  the  marsh.  The  marsh  is  heayily  overgrown  witili 
grass  and  other  vegetation,  but  sewage  in  some  form  finds  its 
way  into  Salt  creek  and  pollutes  its  waters.  Above  the  point 
of  sewage  contact  there  are  three  slaughter-houses  that  drain 
directly  into  Salt  creek,  and  one  rendering  establishment  and 
one  gasworks  drain  into  near-by  tributaries.  Nine-tenths  of 
one  per  cent  of  the  water  in  Salt  creek,  below  the  sewer  dis- 
charge in  time  of  low  water,  is  sewage  coming  from  the  dty, 
the  slaughter-houses,  and  other  polluting  agencies  above. 

Appellant  is  threatening  and  has  arranged  for  an  exten- 
sion of  the  outlet  directly  through  the  marsh  of  Salt  ereek. 
The  plaintiffs,  nineteen  in  number,  are  the  owners  and  occu- 
pants of  lower  lands  abutting  on  Salt  creek  at  distances  from 
two  to  ten  miles  from  and  below  Valparaiso.  The  action  is  for 
an  injunction  precluding  the  dty  from  discharging  sewage  in- 
to Salt  creek.  The  complaint  sets  forth  the  several  interests 
of  the  plaintiffs  in  the  subject  matter:  That  Salt  creek^  before 
the  griievances  mentioned,  was  a  natural  watercourse  and  a  per- 
petually running  stream  of  pure  water  flowing  by  and  through 
the  lands  of  the  plaintiffs,  and  was  used  by  them  for  dimiestic, 
agricultural,  and  dairy  purposes;  that  defendant  dty  has  eight 
thousand  inhabitants  and  is  situated  upon  Salt  creek  at  a  point 
higher  and  up  stream  from  the  lands  of  the  plaintiffs;  that  the 
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city  had  {heretofore  constructed  and  put  into  use  a  large  and 

complicated  ajrstem  of  sewers  and  had  permitted  five  hundred 

houses  and  closets  to  he  connected  therewith;  that  the  sewers 

veie  so  oonstmcted  that  thiey  emptied  all  the  sewage  of  the 

eity  into  the  marsh  on  the  southwest,  a  short  distance  from 

Salt  credCy  and  that  the  sewage,  being  discharged  ^'^  in  great 

quantities  into  thos  marsh,  oyerflowed  and  ran  into  Salt  creek, 

whereby  the  waters  of  the  creek  became  polluted,  filthy,  and 

tmvholesome,  and  the  banks  of  the  creek  becsme  lined  and 

oTerflowed  with  sewage,  slops,  exciemental  filth,  and  garbage, 

and  the  lands  of  the  plaintiffs  contiguous  thereto,  and  which 

were  used  for  pasture,  have  been  and  are  being  overflowed  by 

eaid  substances,  and  the  grass  so  biefouled  that  the  plaintifb^ 

stock  will  not  eat  it  nor  drink  the  water  in  the  stream;  that 

noxious  odors  arise  from  the  stream  and  permeate  the  air  for  a 

half  mile  and  injuriously  affect  the  health  and  happiness  of  the 

plaintiffs  and  their  families;  that  the  city  is  threatening  to  and 

will  accomplish  an  extension  of  the  sewer  through  the  marsh 

to  Salt  eredc  and  there  and  thereby  empty  all  the  sew«ge  of 

the  city  directly  into  Salt  creek  above  the  plaintiffs'  lands,  and 

there  and  thereby  greatly  increase  the  pollution  of  the  water 

tnd  render  it  unfit  for  any  purpose,  to  the  irreparable  damage 

of  the  plaintiffs.    Prayer,  "that  the  city  be  enjoined  forever 

from  constructing  said  sewer  outlet,  or  emptying  the  sewage  of 

the  etty  in  the  said  stream  or  upon  the  said  land  at  the  place 

wheiti  it  IS  now  emptying,  and  from  depositing  the  same  into 

aaid  ereek  at  any  point'' 

A  demurrer  to  the  complaint  was  overruled,  and  sustained 
to  the  second  paragraph  of  answer.  A  trial  was  had  upon 
the  general  issue,  and  finding  and  judgment  perpetually  en- 
joining the  appellant  from  polluting  or  increasing  the  pollu- 
tion of  the  waters  of  the  creek  by  permitting  its  sewage  to 
ran  into  the  waters  of  the  stream. 

Error  is  assigned  upon  the  action  of  the  court  upon  the 
demurrers,  and  upon  the  overruling  of  appellant's  motion  to 
modify  the  finding  and  for  a  new  triaL  But,  as  suggested  by 
the  appellant,  each  assignment  raises  but  a  single,  and  the  same, 
question,  and  they  will  therefore  be  considered  together.  That 
question  is:  May  a  municipality,  acting  in  conformity  to  the 
statutes,  skillfully  and  without  negligence  or  malice,  pursuing 
the  only  natural  and  reasonably  possible  *••  line  of  drainage, 
he  enjoined  from  discharging  its  sewage  into  a  natural  water- 
eoone  and  thereby  polluting  its  waters  to  tba  iojniy  of  Am 
lower  riparian  proprietors? 
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It  is  a  familiar  principle  tliat  injimctiye  relief  will  not  he 
granted  if  there  exists  a  completia  remedy  at  law,  and,  if  the 
case  falls  within  the  class  of  damnum  absque  injuria,  the  denial 
IS  equally  imperative.  It  is  equally  well  established  that  erery 
owner  of  land,  through  which  a  stream  of  water  flows,  is  en- 
titled to  the  reasonable  use  and  enjoyment  of  the  stream.  His 
right  to  do  so  is  not  an  acquired  property  right,  but  a  natural 
right  appurtenant  to  his  freehold,  and  is  in  common  and  equal 
with  all  others  owning  land  upon  the  stream.  He  may  dam 
it  and  dirert  it  for  mechanical  purposes  and  fish  ponds  if  he 
will  return  it  to  its  channel  before  leaying  his  premises;  he  may 
use  it  for  purposes  of  agriculture;  his  animals  may  take  water 
from  it  at  will;  he  may  clear  away  the  forests,  plant  crope, 
fertilize  his  field,  feed  his  animals  in  lots,  and  permit  the  storm 
water  from  his  fields  and  feed  yards  to  fiow  by  natural  ways  in- 
to the  stream;  or  he  may  collect  the  surface  wiater  upon  his 
premises,  if  all  upon  the  watershjsd  into  ditches,  coTered  or  un- 
coYcred,  and  clean  or  unclean,  may  direct  them  into  the  stream^ 
even  though  such  drainage  corrupts  the  waters  of  the  stream 
and  sends  them  on  to  the  owners  of  the  servient  estates  leas 
pure  than  he  received  them.  His  enjoyment  is  according  to 
his  position,  superior  to  those  below  him  and  inferior  to  those 
abovie  him. 

The  right  to  improve  and  beautify  property  and  to  emploj 
all  the  reasonable  methods  afforded  by  the  estate  and  its  ap- 
purtenances, to  protect  the  health  and  promote  the  comfort 
and  happiness  of  self  and  family,  is  inseparably  connected  with 
the  right  to  own  and  control  property;  and,  though  its  exer- 
cise may  sometimes  injuriously  affect  others,  the  law  affords  no 
remedy.  In  acquiring  estates  and  in  erecting  homes  along 
watercourses,  notice  must  be  taken  of  the  conformation  of  the 
territory,  the  natural  lines  of  ^^^  drainage,  that  farms,  cities, 
and  villages  may  gather  along  its  banks,  and  that  the  impurities 
incident  to  the  trades,  to  agriculture,  and  population,  that 
fall  upon  the  surface,  will  find  their  way  into  the  stream,  aad 
that  the  enjoyment  of  the  stream  is  liable  to  be  modified  and 
abridged,  if  not  altogether  suspended,  in  many  uses  to  which  it 
might  originally  have  been  fitted,  by  those  above  in  the  eze^ 
else  of  their  own  equal  rights. 

A  municipality  in  large  sense  is  a  riparian  propriietor.  Its 
officers  stand  for  the  corporation.  They  are  empowered  hy 
the  state  to  provide  and  enforce  sanitary  measure  for  the 
preservation  of  the  health  and  welfare  of  the  public    The  co^ 
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poistiQEa  bas  fhe  aame  right  to  ttdst  as  an  aggregation,  and  to 
enjoy,  ita  poaaoamona,  aa  a  natural  person.    It  may,  nnder  the 
law,  establish  pnblie  halla,  Ubraiiei^  and  market  placea;  and 
it  may  lay  ont  parka  and  embellish  them  with  flowers  and  foun- 
tains for  the  comfort  and  happineas  of  the  corporate  body.    It 
may  open  and  improye  streets,  construct  gutters,  duioes^  and 
waterways,  and,  if  atorm  water  carries  into  these  latter  the 
mnltifarioaa  filth  and  garbage  incident  to  populoua  placea  and 
bears  the  eame  away  by  natural  channels  to  the  general  water* 
comae  of  the  baain,  the  right  of  the  municipality  to  permit 
it  win  not  be  doubted,  even  though  the  waters  of  the  atream 
are  thereby  ao  polluted  as  to  render  them  unfit  for  ordinary  uses. 
And  wherein  hare  the  dwellers  below  ground  of  complaintP 
Tbej  have  suffered  only  that  which  they  should  hare  leaaon* 
ablj  expected  and  eatjmatod  in  acquiring  their  property.    The 
question  ia  rooted  in  the  natural  law  of  seU-preserration.    And 
if  cities  are  permitted  to  adulterate  streams  by  allowing  all 
aecmnulating  surface  impurities  to  flow  into  them  by  natural 
ehaTiiiflB^  we  do  not  perceive  why  the  underlying  principle  will 
not  allow  them  to  deepen  these  natural  storm  channek  and 
trsssform  them  into  coyei^d  sewers,  nor  why  the  right  to  pro- 
tect the  health  and  welfare  of  the  public  against  one  dass  of 
noxious  matter  should  not  ^^  be  extended  to  all  classes  of 
equal  Tirulenee.    And,  while  action  must  be  taken  with  a 
cautious  r^ard  for  tho  rights  of  those  below,  it  has  come  to 
be  a  tdentific  &ct,  generally  accepted,  that  the  miuiTnum  of 
mischief  resulting  from  closet  contents  may  be  attained  by  an 
eariy  dispatch  through  the  medium  of  flowing  water,  wherein 
solids  sre  dissolyed  and  chemical  action  for  purification  speedily 
tskes  place.    But,  howerer  this  may  be,  there  is  back  of  the 
question  sovereign  power,  resting  upon  reasons  satisfactory  to 
tiie  legislature,  conferred  upon  cities  to  construct  sewers  and 
outtets,  and,  by  necessary  implication,  authority  to  discharge 
the  sewage  into  the  usual  and  naturally  adapted  conduits.    The 
grant  of  such  powers  imposes  the  duty  to  exercise  them  in  all 
needful  cases. 

This  i^BCord  shows  that  appellant  is  a  city  of  eight  thousand 
inhabitants;  that  between  the  years  1891  and  1896  the  proper 
authority  projected  and  constructed  a  complete  system  of  sewers 
It  a  cost  of  more  than  forty  thousand  dollars,  adopting  for  the 
outlet  of  the  system  the  line  of  natural  drainage  for  the  dis- 
trict. It  further  appears  that  all  parts  of  the  city  were  ulti- 
mately drained  into  Salt  creek  within  the  citj  Ihmta.    And 
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there  ie  no  pretenee  that  there  le  any  other  poedhb  outlet  er 

pmctical  means  of  dispoeing  of  sewage,  or  that  the  sewer  was 
nnskillfully  or  negligently  constructed. 

Hence,  then»to  forhid  a  discharge  of  sewage  into  Salt  creek 
is  to  deny  to  the  city  the  right  to  discharge  it  anywhere,  and 
thus  leaye  it  without  the  ordinary  means  of  sanitation.  Surely 
it  is  not  the  law  that  a  salutary  statute,  essential  to  the  health 
and  welfare  of  the  public,  may  be  thus  nullified  by  exhibiting 
a  damage  to  private  right.  The  sewage  must  be  dispatched  or 
the  city  abandoned.  The  place  adopted  for  the  outpour  is  that 
proTided  by  nature  and  cannot  be  had  elsewhere.  The  facts 
present  a  ease  wherein  the  principle  of  the  greatest  good  to  the 
greatest  number  must  be  permitted  to  operate,  and  private  in- 
terest yield  to  the  public  good,  and  if  the  erection  has  been 
skillfully  performed,  •**  and  without  negligence,  as  is  shown 
to  be  the  fact  by  the  record,  and  in  a  way  to  do  the  least  mis- 
chief, it  must  be  held  to  be  a  lawful  exercise  of  power  that 
equity  will  not  restrain:  Barnard  y.  Sherley,  135  Ind.  547,  41 
Am.  St.  Rep.  454;  Richmond  t.  Test,  18  Ind.  App.  482,  501; 
Merrifield  t.  Worcreeter,  110  Mass.  216,  14  Am.  Rep.  592. 

That  cities  are  not  liable  for  consequential  damages  to  pri- 
vate property  resulting  from  the  construction  of  streets,  sewen, 
and  other  public  improvements,  when  the  work  is  skillfully  exe- 
cuted and  free  from  negligence,  ia  no  longer  an  open  question 
in  this  state:  Terre  Haute  v.  Hudnut,  112  Ind.  542,  and  ca^es 
there  cited;  Yincennes  v.  Richards,  23  Ind.  381. 

But  appellees'  counsel  argues,  on  behalf  of  one  of  the  ap- 
pellees, that  the  waters  of  the  stream  in  flood  time  carry  the 
sewer  filth  out  upon  his  pasture,  whereby  the  grass  is  ren- 
dered worthless,  and  noxious  odors  are  emitted,  to  the  an- 
noyance and  harm  of  appellee  and  his  family,  and  that  this  is 
a  consequential  damage,  not  to  his  natural  rights  in  the  stream, 
but  to  his  acquired  property  rights;  and  that  it  is  a  taking  of 
his  private  property  for  public  use  without  compensation  first 
being  rendered.  The  lessening  of  the  value  of  an  estate  by  a 
destruction  of  the  grass  and  the  creation  of  some  personal  dis- 
comfort has  only  the  same  protection  of  the  law  that  is  accorded 
to  other  forms  of  injury  to  property  by  municipal  improvements, 
and  it  has  been  uniformly  held  in  this  state  that  such  conse- 
quential damage  is  not  such  a  taking  of  private  property  aa 
must  be  preceded  by  just  compensation:  Cummins  v.  Seymour, 
79  Ind.  491,  41  Am.  Rep.  618;  Macy  v.  Indianapolis,  17  Ind. 
267;  Lafayette  v.  Spencer,  14  Ind.  399;  Weis  t.  Madison,  W 


Oct.  1899.]  Valparaiso  v.  Haoen.  811 

lad.  241,  39  Am.  Bep.  135;  Lafayette  t.  Bnah,  19  Ind.  826. 
See,  also.  Commonwealth  y.  Alger,  7  Cnsh.  63,  85. 

It  will  not  do  to  say  tibat  the  stream,  and  appellee^  land 
lying  along  the  margins  of  Salt  creek,  dionld  haye  been  *^ 
oondemned  by  the  city,  to  the  right  to  dispatch  sewage  along 
the  stream,  before  proceeding  to  do  so.  According  to  the  state- 
ment fA  appellant's  connsel,  the  premises  of  appellees  alleged 
to  be  affected  are  sitnate  from  two  to  ten  miles  by  the  stream 
from  the  corporate  limits  of  the  city;  and,  if  the  city  is  re* 
quired  to  go  so  far  to  recompense  sewage  effect,  '^^ere  may 
it  stop  short  of  the  sea?*'  Appellant  had  lawful  anthority  to 
exerdse  the  right  of  eminent  domain  in  secniing  an  outlet  for 
its  sewage^  but  no  such  authority  exists  as  will  permit  it  to  seize 
upon  the  stream  and  its  margins  to  relieve  consequential  dam- 
ages:  Bichmond  t.  Test,  18  Ind.  App.  482,  600,  and  authorities 
cited. 

Fiuihermore,  the  construction  of  sewers  and  outlets  is  sano* 
tioned  bj  the  hiw,  and  what  the  law  grants  will  not  constitute 
t  nuisance  per  se,  public  or  priyate.  And,  if  the  law  is  obeyed, 
no  actionable  wrong  will  result.  In  any  instance,  however,  an 
action  may  arise  from  want  of  due  care  in  construction  or  re- 
pairs. But  it  must  be  presumied  that  all  ministerial  officers  will 
perfonn  their  official  duty  and  cause  no  offense  in  their  execu- 
tion of  the  law:  Elkhart  y.  Wickwire,  121  Ind.  331,  337.  Hence, 
injunction  will  not  lie  to  restrain  the  exercise  of  a  power  bw- 
Mlj  conferred,  until  the  power  has  been  abused  to  the  in- 
jury of  public  or  private  right. 

By  the  judgment  appealed  from,  appellant  is  ^permitted  to 
extoid  its  sewer  system  from  its  present  outlet  to  Salt  ereek, 
Vut  is  perpetually  enjoined  and  restrained  from  polluting  or 
increasing  the  pollution  of  the  waters  of  the  creek.^  The  judg- 
luent  is  anomalous  in  that  it  expressly  authorizes  appellant  to 
constract  the  proposed  extencdon  through  the  marsh  to  Salt 
creek,  but  forbids  forever  the  pollution  of  the  waters  of  the 
stream.  Ordinarily,  the  right  to  extend  the  active  operating 
wwte  to  Salt  creek  would  carry  with  it  the  right  to  discharge 
the  sewage,  usually  and  necessarily  carried  by  it,  into  the  stream, 
wMch  implies  pollution  of  its  waters;  but  the  express  prohibi- 
tion must  be  held  to  preclude  ^^^  the  emptying  of  any  cor- 
nipting  substance  into  the  creek.  Whether  the  judgment  is 
intended  to  operate  against  the  situation  as  it  now  exists^  and 
against  the  voiding  of  sewage  into  the  marsh,  whence  it  escapes 
bto  Salt  ereeky  or  to  conditions  that  may  exist  if  and  after  ap- 
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pdlant  has  extended  the  sewer  to  the  creek,  is  not  dear,  hut 
if  it  relates  to  futui^  conditions,  as  we  haye  seen,  injunction 
will  not  lie;  and  if  to  present  conditiona,  the  facts  ayened  in 
the  complaint  and  estahlished  by  the  eyidence  do  not  warrant 
it. 

The  complaint  fails  to  ayer  thB  absence  of  sHIl  or  the  want 
of  dne  care,  or  that  some  other  outlet  conid  more  reasonably 
be  had,  or  that  some  other  reasonable  method  of  disposing  of 
the  city  sewage  is  ayailable;  and,  for  reasons  stated,  it  is  in- 
sufficient to  entitle  appellees  to  the  relief  prayed.  The  de- 
murrer to  the  complaint  should  therefore  haye  been  sustained. 

Judgment  reyersed,  with  instructions  to  sustain  the  demurrer 
to  the  complaint. 


INJUNCTION  TO  RB8TRAIN  DISCHAROB  OF  8BWAGB 
INTO  STREAM.— An  injunction  will  lie  to  restrain  tbe  poUntion  of 
the  waters  of  a  stream  by  emptying  therein  tbe  sewage  of  a  dtj, 
tbereby  rendering  tbe -waters  unwholesome  and  nnfit  for  use,  and 
creating  a  priyate  nuisance  in  the  premises  of  a  landowner  over 
which  the  stream  flows:  Dwight  y.  Hayes,  150  IlL  278,  41  Am.  St 
Rep.  807.  A  city  may  be  enjoined  from  maintaining  sewers  by 
which  sewage  is  collected  and  then  carried  npon  the  plaintUFs  Umd, 
whereby  waters  there  used  by  him  are  polluted  and  the  banks 
of  a  stream  are  coyered  by  filthy  and  unwholesome  aedlment: 
Chapman  y.  Rocheater,  110  N.  Y.  273,  6  Am.  St.  Rep.  866.  Compare 
note  to  Chalkley  y.  Richmond,  29  Am.  St  Rep.  741,  discussing  tbe 
liability  of  a  city  for  creating  a  nuisance  to  priyate  property. 

EMINENT  DOMAIN.— THAT  THB  INTERESTS  OP  RIPABUN 
PROPRIETORS  IN  A  STREAM  OF  WATER  may  be  appropriated 
to  a  public  use,  see  Cooper  y.  Williams,  4  Ohio,  253,  22  Am.  Dec 
746.  Compare  the  note  to  Sheehy  y.  Kansas  City  etc  Ry.  Co.,  4 
Am.  St  Rep.  401,  which  discusses  the  question  of  conseqnentiai 
damages  in  cases  of  eminent  domain;  and  see  the  extended  note  to 
TanderUp  y.  Grand  Rapids,  16  Am.  St  Rep.  610,  showing  tliat  to 
depriye  one  of  the  'ordinary  beneficial  use  amd  enjoyment  of  lili 
property  Is,  in  law,  equiyalent  to  the  taking  of  It,  and  is  as  mndi 
a  taking  as  though  the  property  itself  were  actually  taken. 
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Preston  v.  Bosworth. 

CONDITION  SUBSBQUSNT— WAIVBB.— A  breach  of  a  con- 
dition aabseqaent  does  not  complete  a  forfeiture,  for  a  breach  may 
be  walYed  and  is  not,  therefore,  eelf -operatlye  to  deyeat  the  grantee^e 
title;  bnt.  If  the  breach  la  not  waiyed,  it  may  be  made  the  occasion 
of  reentry  and  enforcement  of  forfeiture. 

PLBADINO  TO  BNFOBCB  BBBAOH  OF  CONDITION 
SUB8BQUBNT.— A  complaint  must  exhibit  a  complete  right  of  ac- 
tion. Hence,  in  an  action  by  a  grantor  to  recoyer  an  estate  claimed 
to  have  been  forfeited  by  reason  of  the  breach  of  a  condition  snb- 
ieqnent  contained  in  the  deed,  the  complaint  Is  Insufficient,  if  it 
fans  to  allege  re-entry,  or  Its  eqniyalent  that  re-entry  was  pre- 
yented  and  that  possession  was  demanded  and  refused. 

J.  E.  Thombnigh,  M.  A.  Chipman,  and  D.  H.  Fernandas^  for 
Uie  sppellants. 

Howell  D.  Thompson  and  Finley  H.  Gray,  for  the  appellee. 

^^  BAEEB,  J.  Suit  by  appellee  to  lecoy^  an  estate^ 
daimed  to  haye  been  forfeited  by  appellants  by  reason  of  the 
breach  of  a  condition  subsequent.  Demurrer  to  complaint  oyer- 
niled.  Trial  and  judgment  for  appellee.  Motion  for  a  new 
trial  oyerruled* 

The  facts  pleaded  in  the  complaint  are  these:  On  May  19, 
1892^  appellee  owned  certain  land  in  Madison  county.  On  that 
day  he  executed  to  appellan^ts  a  warranty  deed  of  the  land.  His 
wife,  who  has  since  died,  joined  in  the  conyeyance.  The  stat- 
ntoiy  form  for  a  warranty  deed  was  u£fed.  Following  the  de- 
scription of  the  land,  appears  this  condition:  '^This  conyeyance 
IB  mde  to  the  grantees  to  enable  them  to  ^"^  open  and  operate 
a  weD  thereon  for  medicinal  water,  gas,  or  oil;  and,  if  aoid  well 
shall  be  at  any  time  abandoned,  the  title  shall  at  once  reyert 
to  and  yest  in  the  grantors  as  heretofore  held  by  them;  and,  as 
long  as  said  well  shall  be  used,  the  grantors  shall  haye  the 
priyilege  of  taking  water  therefrom  for  the  use  of  himself 
and  family,  but  not  for  using  oil  or  gas  therefrom.''  Appel- 
lants properly  constructed  a  well  to  a  proper  depth,  but  failed 
to  find  medicinal  water,  gas,  or  oil.  About  September  1,  1892, 
appellants  abandoned  the  well  and  land,  gaye  up  their  intention 
to  ^tablish  a  well  or  to  use  the  land,  remoyed  from  this  state, 
and  haye  done  nothing  since  toward  improying  the  well  or  the 
land. 

A  breach  of  the  condition  subsequent  is  pleaded.    But  a 
Vteach  does  not  complete  a  forfeiture    A  breach  may  be  waiyed. 
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and  is  not^  therefore,  self-operatiye  to  deyest  the  grantee's  title. 
If  not  waived,  a  breach  may  be  made  the  occasion  of  re-entry 
and  enforcement  of  forfeiture.  A  complaint  must  exhibit  a 
complete  right  of  action.  For  failure  to  allege  re-entry,  or  its 
equivalent  (that  re-entry  was  prevented  and  that  possessioQ 
was  demanded  and  refused),  this  complaint  is  deficient:  Schnff 
▼.  Eansom,  79  Ind.  458;  Oory  v.  Cory,  86  Ind.  567;  Ellis  t. 
Elkhart  etc.  Co.,  97  Ind.  247;  Elkhart  etc.  Co.  t.  Ellis,  113 
Ind.  215;  Manifold  v.  Jones,  117  Ind.  212. 

As  a  new  trial  cannot  be  had  upon  this  complaint,  it  is  un- 
necessary to  consider  the  grounds  of  the  motion. 

Judgment  reversed,  with  directions  to  sustain  the  demurrer 
to  the  complaint. 

DEEDS-BREACH  OP  CONDITION  SUBSEQUENT— EFFECT 
OF. — A  grantee^s  title  to  land  dependent  upon  a  condition  subse- 
quent is  not  deyested  by  a  mere  failure  to  perform  such  condltloiL 
Entry  for  condition  broken,  or  some  other  equivalent  proceeding, 
is  required  of  the  grrantor  to  make  good  the  forfeiture:  O'Brien 
T.  Wagner,  94  Mo.  93,  A  Am.  St  Rep.  862;  monographic  note  to 
Cross  V.  Carson,  44  Am.  Dec.  754,  on  when,  how,  and  at  whose 
Instance  a  deed  may  be  ayoided  for  breach  of  condition  subsequent, 
as  a  grantor  of  an  estate  upon  condition  may  walye  a  breach  and 
forfeiture:  Hubbard  t.  Hubbard,  97  Mass.  188,  98  Am.  Dec  7& 
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COMBINATION  BETWEEN  NATURAL  GAS  COMPANKa 
If  two  corporations,  which  have  permission  to  supply  natural  gts 
to  the  people  of  a  city,  enter  into  an  agreement  with  each  other, 
fixing  the  price  of  gas  to  be  charged  to  consumers,  and  stipulating 
that  neither  company  will  furnish  gas  to  persons  who  are  patrons 
of  the  other,  such  agreement  is  a  restriction  upon  fair  competltloD 
between  the  two  companies,  and  creates,  at  least,  a  basis  for  a 
monopoly.    It  is,  therefore,  unlawful. 

CORPORATIONS  —  FORFEITURE  OF  CHARTER  FOR 
FAILURE  TO  DISCHARGE  PUBLIC  DUTY.— A  public  corpora- 
tion, having  the  privilege  of  supplying  a  dty  with  gas,  impUedly 
agrees  to  carry  out  the  purpose  of  its  creation,  and  assumes  obli- 
gations to  the  public  which  it  must  discharge.  Hence,  if  it  fallfl 
to  discharge  Its  corporate  duties  by  an  agreement  detrimental  to 
the  public  interests,  such  as  one  whereby  It  disables  itself  from 
furnishing  gas  to  persons  who  are  patrons  of  a  competing  company, 
such  corporation  offends  against  the  law  of  Its  creation,  forfeits 
any  further  right  to  exercise  its  franchise,  and  Is  subject  to  a  Judg- 
ment of  ouster. 

QUO  WARRANTO  AS  A  REMEDY  FOR  ABUSE  OP  COR- 
PORATE POWERS.— An  information  In  the  nature  of  a  quo  wa^ 
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ranto  Is  not  only  an  appropriate  meant  of  testing  the  right  to 
exercise  corporate  franchises,  but  is  also  a  proper  remedy  for  the 
abuse,  by  a  coc];K>ration,  of  the  powers  with  which  It  has  been  la- 
▼ested. 

QUO  WABBANTO  AGAINST  PUBDIO  OOBPOBATION— 
JTTDGBfBNT  OF  FOBFBITUBB.— In  a  qno  warranto  proceeding 
Against  a  corporation  engaged  in  furnishing  natural  gas  to  the 
inhabitants  of  a  city,  the  court  may,  in  the  exercise  of  its  discre- 
tion, upon  proof  that  the  defendant  entered  Into  an  agreenvent  with 
a  competing  company,  flzlnir  the  price  of  gas  to  be  charged  to  con- 
nunera,  render  a  Judgment  declaring  a  forfeiture  of  the  defend- 
ant's corporate  franchise^  or  it  may  render  a  judgment  of  forfeiture 
or  ouster  only  of  the  defendant's  right  to  carry  out  the  illegal 
agreement. 

Frank  H.  Snyder  and  William  H.  Williamson^  for  the  appel- 
lant 

John  W.  Headington,  John  F.  La  Foltette^  and  J.  J.  M.  La 
FoUettey  for  the  appellee. 


JOED  AN,  C.  J.  This  is  a  proceeding  in  quo  warranto  by 
the  state  of  Lidiana,  on  the  relation  of  the  prosecuting  attorney 
of  the  twenty-sixth  judicial  circuit,  to  dissolye  and  seize  the 
corporate  franchises  of  appellee.  The  Yenne  of  the  cause  vnm 
chflnged  from  the  Jay  circuit  court  to  the  Bandolph  circuit 
courty  in  which  court  a  demurrer  was  ^^^  sustained  to  the 
infonnation  for  insufficiency  of  facte,  and  judgment  was  ren- 
dered in  faTor  of  appellee  thereon.  The  state  appeals  and  as- 
signs error  on  the  ruling  of  the  court  in  sustaining  the  demurrer 
to  the  information. 

The  infonnation  alleges  thait  the  defendant  is  a  corporation 
duly  organized  in  December,  1886,  under  the  laws  of  the  state 
of  Indiana  relating  to  the  incorporation  of  manufacturing  and 
mining  companies.     The  object  of  its  organization  is  to  con- 
duct the  business  of  mining  oil  and  gas,  and  to  furnish  the  same 
for  fuel  and  illuminating  purposes  and  for  propelling  machin- 
ery, etc    Its  place  of  business  or  operation  is  stated  to  be  at 
the  city  of  Portland,  in  the  state  of  Indiana.    After  its  incor- 
poration it  obtained  from  said  city  permission  to  lay  gaspipes 
along  and  under  the  public  streets  of  that  city  for  the  purpose 
of  supplying  its  inhabitants  with  gas  for  light  and  fuel,  and 
it  engaged  in  furnishing  gas  to  them  for  such  purposes.    That 
the  Citizens  Natural  Gas  and  Oil  Company  was  also  duly  incor- 
porated in  February,  1889,  under  the  same  laws  and  for  the 
same  purposes  as  was  defendant,  and  it  also  was  granted  the 
privilege  by  the  city  of  Portland  to  lay  its  pipes  in  and  along 
the  streets  of  this  city  for  the  same  purposes  as  was  defendant^ 
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and  it  engaged  in  mppljing  gpe  to  the  inhabitantB  of  said  d^ 
for  fad  and  light 

After  alleging  these  facte,  the  information  charges  that  the 
defendant^  on  the  first  day  of  September,  1891^  'in  violation  of 
law  and  in  the  abuse  of  its  corporate  powers  and  in  the  ezer- 
eiae  of  privileges  not  conferred  upon  it  by  law,"  entei^  into  a 
certain  agre^ient  or  combination  with  said  Citizens  G^  and 
Oil  Mining  Company  ''to  fix  the  rate  of  gas  to  be  charged  by 
them  and  eadi  of  them  to  the  consumers  in  said  city  of  Port- 
land.'' It  was  farther  agreed  by  and  between  the  defendant 
and  said  other  mentioned  company  that  ''neither  of  said  com- 
panies should  or  would  attach  the  service  pipes  of  any  gas  eon- 
fomer  in  said  dty  to  its  pipe  lines  ^^  if,  at  the  time,  socdi  cus- 
tomer or  consomer  was  a  patron  of  the  other  company.** 

It  is  further  averred  that  the  defendant  has  obeerved  and 
complied  with  said  agreement,  and  the  price  of  gas  has  been 
fixed  thereby,  and  it  has  at  all  times  refused  to  sell  or  formsh 
gas  to  the  inhabitants  of  said  city  at  any  other  price  tiian  the 
one  fixed  by  said  agreement,  and,  in  pursuance  of  said  agree- 
ment end  in  order  to  prevent  competition,  it  has  refused,  and 
still  refuses,  to  supply  divers  inhabitants  of  the  said  cily  of 
Portland  with  gas  who,  as  it  is  alleged,  were  consumers  of  gas 
from  the  pipe  line  of  the  said  Citiaens  Oas  and  Oil  IGning 
Company.  It  is  further  alleged  that  there  is  no  other  corpora- 
tion, company,  or  person  in  said  city  engaged  in  supplying  gas 
for  light  and  fuel  to  its  inhabitants. 

The  information  is  not  a  model  pleading;  and  may,  perhaps, 
be  said  to  be  open  to  the  objection  that  in  some  respects  it  is 
uncertain,  and  in  others  states  conclusions  instead  of  Isets. 
The  question,  however,  presented  for  our  decision  is:  Are  flie 
facts,  as  therein  alleged,  sufficient  to  entitle  the  state  to  de- 
mand that  the  appellee's  corporate  franchises  shall  be  declared 
forfeited? 

Beduced  to  a  simple  proposition,  the  gravamen  upon  which 
it  bases  its  demand  for  a  forfeiture  of  the  defendant's  corporate 
rights  is  that  it  has,  by  an  agreement,  illegally  united  with  the 
Citizens  Oss  and  Oil  Mining  Company,  a  competing  companj, 
under  which  agreement  the  price  of  gas  to  be  charged  consumers 
has  been  fixed,  and  has  agreed  with  said  company  that  neither 
would  furnish  gas  to  persons  who  were  patrons  of  the  other 
company.  By  this  agreement,  it  appears  that  it  was  controlled 
and  at  all  times  refused  to  furnish  its  product  to  divera  inhab* 
itants  of  the  dtj  of  Portland,  simply  because  they  were  oonaom* 
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on  of  gas  from  the  lines  of  the  Citizens  Gas  and  Oil  Mining 
Company. 

The  insistence  of  counsel  for  the  state  is  that  the  defendant, 
under  the  facts  charged  in  the  information,  is  shown  to  haye 
combined  with  the  Citizens  Gas  and  Oil  Mining  Company  to  fix 
and  ^^*  maintain  the  price  of  gas,  and  that  these  companies 
agreed  with  each  other  not  to  famish  gas  to  consumers  who  were 
patrons  of  th^  other  company,  in  order  to  preyent  legitimate 
competition;  that,  in  carrying  out  the  compact  or  agreement, 
the  defendant  exercised  powers  not  conferred  hy  law,  and  com- 
mitted an  act  yiolative  of  law,  and  is  shown  to  have  abused 
thie  rights  conferred  upon  it  by  the  state;  and  hence  it  ought 
to  be  ousted  from  longer  or  further  exercising  its  corporate 
rights. 

The  code  provides  that  an  information  may  be  filed  against 
a  corporation  when  it  does,  or  omits,  acts  which  amount  to  a 
anrrender  or  forfeiture  of  its  rights  and  priyiteges  as  a  cor- 
poration, or  when  it  exercises  powers  not  conferred  by  law: 
Bums'  Bey.  Stats.  1894,  sec.  1145;  Bey.  Stats.  1881,  sec.  1131; 
Homer's  Bey.  Stats.  1897,  sec.  1131,  subd.  4.  This  statute 
exacts  that  the  information  ^shall  consist  of  a  plain  statement 
of  the  facts  which  constitute  the  grounds  of  the  proceeding 
addrased  to  the  court":  Bums'  Bey.  Stats.  1894,  sec.  1147; 
R^.  Stats.  1181,  sec.  1131;  Homer's  Boy.  Stats.  1897,  sec. 
1131. 

The  authorities  assert,  as  a  general  rule,  that  courts  will 
proceed  with  extreme  caution  in  the  forfeiture  of  corporate 
franchiseB,  and  a  corporation  will  not  be  depriyied  thereof  un- 
lesa  under  express  limitation,  or  for  a  plain  abuse  of  its  pow- 
ers, whereby  it  fails  to  fulfill  the  design  and  purpose  of  its 
organization.  When  the  state  seeks  to  destroy  the  life  of  an 
incorpoiated  body,  it  is  required  to  show  some  graye  miscon- 
duct, some  act  at  least  by  which  it  has  ofiFended  the  law  of  its 
creation,  or  something  material  which  tends  to  produce  injury 
to  the  public,  and  not  merely  that  which  affects  only  priyate 
interests  for  which  other  adequate  remedies  are  proyided:  High's 
Extraordinary  Tjegal  Bemedies,  sees.  649,  654;  People  y.  North 
Ever  etc  Co.,  121  N.  T.  582, 18  Am.  St.  Sep.  843;  State  Bank 
▼.  State,  1  Blackf.  267,  12  Am.  Dec.  234.  Where,  howeyer, 
the  facts  disclose  that  a  corporation  has  failed  in  the  discharge 
<rf  its  eorporate  duties  by  uniting  with  others  in  carrying  cut  an 
^Maamiy  the  performance  of  which  is  detrimental  or  injuri* 
•OS  to  the  public^  ^^  it  thereby  may  be  said  to  offend  against 
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the  law  of  its  creation,  and  consequently  forfeits  its  right  longer 
to  exercise  its  franchise  and  ia  subject  to  a  judgment  of  outer: 
People  T.  North  Eiver  etc.  Co.,  64  Hun,  354;  121  N.  Y.  582,  18 
Am.  St.  Bep.  843;  State  y.  Oberlin  Bldg.  etc.  Assn.,  35  Ohio  St. 
258;  State  t.  Cincinnati  etc.  By.  Co.,  47  Ohio  St  130;  State  t. 
Standard  Oil  Co.,  49  Ohio  St.  137,  34  Am.  St  Bep.  541;  High's 
Extraordinary  Legal  Bemedies,  sec.  666. 

Courts  haye  enlarged  the  rule  so  that  an  information  in  the 
nature  of  a  quo  warranto  is  now  regarded  not  only  as  appro- 
priate means  of  testing  the  right  to  exercise  corporate  fran- 
chises, but  such  proceedings  are  also  a  proper  remedy  for  the 
abuse  by  a  corporation  of  this  powers  with  which  it  has  be«i 
invested:  Beach  on  Private  Corporations,  sec.  53.  Of  course, 
as  asserted  by  the  authorities  previously  cited,  proceedings  in 
quo  warranto  will  not  be  countenanced  or  receive  the  sanction 
of  a  court,  as  a  general  rule,  where  the  act  complained  of  is  of 
a  trivial  character  or  where  the  abuse  charged  may  be  said  to  be 
a  doubtful  one,  or  there  exists  any  other  adequate  or  ample 
remedy  therefor:  Beach  on  Private  Corporations,  sec  436. 

Corporations  are  recognized  as  creatures  of  the  law  and  they 
certainly  owe  obedience  thereto,  and  when  they  fail  to  perform 
duties  which  they  were  created  to  discharge,  and  in  which  the 
public  have  an  interest,  or  where  they  do  unauthorised  or  for- 
bidden acts,  the  state  unquestionably  has  the  right,  and  it  ii 
its  duty,  to  object,  and  it  may  interpose  by  information,  and 
wrest  ht)m  the  ofiFending  corporation  its  fianchises:  Beach  on 
Private  Corporations,  sees.  840,  841;  Cook  on  Stock  and  Stock- 
holders, sec.  635;  People  v.  Dashaway  Assn.,  84  Cal.  114. 

Appellee  is  in  its  nature  a  public  corporation,  which  fact  htf 
been  recognized  by  our  legislature  in  conferring  upon  oom])ames 
engaged  in  a  business  of  like  character  the  right  of  eminent 
domain:  Acts  1889,  p.  22;  Bums'  Bev.  Stats.  1894,  sea  5163. 
Being  the  creature  of  the  law,  the  franchises  granted  to  it  bf 
the  state,  in  theory  at  least,  were  granted  as  a  public  ^^^  ben- 
efit, and  in  accepting  its  rights,  under  the  laws  of  the  state,  it 
impliedly  agreed  to  carry  out  the  purpose  or  object  of  its  ciea- 
tion,  and  assumed  obligations  to  the  public;  and  such  obligir 
tions  it  is  required  to  discharge:  Beach  on  Monopolies  and  In- 
dustrial Trusts,  sec.  221;  Thomas  v.  Bailroad  Co.,  101  IT.  S.  TL 

It  certainly  can  be  said,  and  the  proposition  is  sustained  hf 
ample  authority,  that,  in  furtherance  of  the  purposes  fcr  which 
it  was  created,  it  owed  a  duty  to  the  public.  Its  duty  toward 
the  citisens  of  the  city  of  Portland  and  their  duty  toward  it 
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may  be  said  to  be  aomewluit  reciprocal,  and  any  dealings^  rolea^ 
or  regulations  between  it  and  ttrem  which  do  not  aecore  the  just 
rights  of  both  parties  cannot  receire  the  approbation  of  a  court. 
The  kwy  among  other  things,  exacted  of  appellee  the  duty  to 
offer  and  supply  gas  impartially  so  far  as  it  had  the  ability  or 
eapadty  to  do  so,  to  all  persons  desiring  its  use  within  the 
territory  to  which  its  business  was  confined,  provided  always 
ffoch  persons  made  the  necessary  arrangements  to  receive  it  and 
complied  with  the  company's  reasonable  regulations  and  condi- 
tions: Portland  Natural  Gl«i8  etc.  Co.  v.  State,  135  Ind.  54,  and 
authorities  there  cited;  People  v.  Chicago  Gas  Trust  Co.,  130 
IlL  268, 17  Am.  St.  Eep.  819;  Chicago  etc.  Co.  v.  People's  etc. 
Co.,  121  ni.  530,  2  Am.  St.  Eep.  124;  Westfield  Gas  etc.  Co.  v. 
Mendenhall,  142  Ind.  538;  Central  Union  Tel.  Co.  v.  Bradbury, 
106  Ind.  1;  CentraJ  Union  Tel.  Co.  v.  Falley,  118  Ind.  194,  10 
Am.  St.  Rep.  114;  Central  Union  Tel.  Co.  v.  Swoveland,  14  Ind. 
App.  341;  8  Am.  ft  Eng.  Ency.  of  Law,  614. 

It  is  an  old  and  familiar  maxim  that,  ''Competition  is  the 
life  of  trade,''  and  whatever  act  destroys  competition,  or  even 
relaxes  it,  upon  the  part  of  those  who  sustain  relations  to  th)s 
pnblic,  is  regarded  by  the  law  as  injurious  to  public  interests 
and  is  therefore  deemed  to  be  unlawful,  on  the  groomds  of  pub- 
Kc  policy:  Grcfenhood  on  Public  Policy,  654,  656;  Chicago  etc. 
Oo.  V.  People's  etc.  Co.,  121  HI.  530,  2  Am.  St.  Rep.  124;  Oibhs 
▼.  Consolidated  etc.  Co.,  180  U.  S.  396;  Hooker  v.  ^^  Vande- 
water,  4  Denio,  349,  47  Am.  Dec.  258;  Consumers'  Oil  Co.  v. 
Nnnnemaker,  142  Ind.  560,  51  Am.  St.  Bep.  193;  Beach  on 
^vate  Corporations,  sees.  54,  55. 

The  authorities  affirm,  as  a  general  rule,  that  if  the  act  com- 
plained of,  by  its  results,  will  restrict  or  stifle  competition,  the 
hw  will  regard  such  act  as  inoompatible  with  public  policy, 
without  any  proof  of  evil  intent  on  the  part  of  the  actor  or 
actual  injury  to  the  public.  The  inquiry  is  not  as  to  the  degree 
<4  injury  inflicted  upon  the  public;  it  is  sufficient  to  know  that 
tlie  inevitable  tendency  of  the  act  is  injurious  to  the  public: 
Central  Ohio  etc.  Oo.  v.  Quthrie,  85  Ohio  St.  666;  Swan  v. 
Chorpenning,  20  CaL  182;  State  v.  Standard  Oil  Co.,  49  Ohio 
St.  187,  84  Am.  St.  Bep.  541;  Gibbs  v.  Smith,  115  Mass.  592; 
Biehardaon  t.  Buhl,  77  Mich.  632;  Paciflc  Factor  Oo.  v.  Adler, 
M  OaL  110,  25  Am.  St.  Bep.  102;  Beach  on  Monopolies  and 
Industrial  Trusts,  sec.  82. 

Becognising  and  adopting  the  principles  to  which  we  have 
rrfeired  as  sound  law^  we  next  proceed  to  apply  them  as  a  test 
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to  the  facts  inTolyed  in  this  case.  It  will  not  be  nnreaaonaUa 
to  presume  that  one  of  the  objects  upon  the  part  ci  the  city 
of  Portland  in  granting  permission  to  the  Citizens  Gas  and  Oil 
Mining  Company  to  lay  its  pipes  and  mains  along  and  under 
the  streets  of  that  city,  after  it  had  awarded  the  same  rights  to 
appellee,  was  that  there  might  be  a  reasonable  and  fair  <»mpeti- 
tion  between  these  two  companies.  By  the  agreement  in  quss- 
tion,  when  carried  into  effect,  the  patroDS  of  one  company  were 
excluded  from  being  supplied  with  gas  from  the  other  oompany. 
Each  company  was,  by  the  terms  of  the  agreement^  bonnd  to 
abide  by  and  maintain  the  prices  fixed,  and  each  was  prohibited 
from  furnishing  gas  to  the  customers  of  the  other. 

That  the  people  of  that  city  who  desired  to  become  con- 
sumers of  gas  were,  by  the  agreement  in  question,  depriTed  of 
the  benefits  that  might  result  to  them  from  competitioa  be- 
tween the  two  companies  certainly  cannot  be  suocessfollj  de- 
nied. The  exclusion  of  competition,  under  the  agreement, 
redounded  solely  to  the  benefit  of  appellee  and  the  ^^  other 
compcmy,  and  the  enforcement  of  the  compact  between  them 
could  be  nothing  less  than  detrimental  to  the  public  By  unit- 
ing in  this  agreement  appellee  disabled,  or  at  least  piofeesed 
to  have  disabled,  itself  from  the  performance  of  its  implied 
duties  to  furnish  gas  impartially  to  aU,  and  thei^eby  made  pub- 
lic accommodations  subservient  to  its  own  priyate  intereeta. 

The  agreement  in  controversy,  as  it  is  disclosed  by  the  facts 
averred  in  the  information,  evidently  could  serve,  ao  far  as  the 
public  was  concerned,  no  other  purpose  than  a  restriction  apon 
competition,  and  created  at  least  a  basis  for  a  monopoly.  The 
law,  as  we  have  seen,  is  inimical  to  monopolies,  and  recognises 
the  right  of  the  public  to  have  the  benefit  of  a  fair  and  healthy 
competition,  and  requires  that  equal  facilities  and  reasonable 
rates,  in  carrying  out  this  purposes  of  such  business  as  that  in 
which  appellee  is  engaged,  ao  far  as  practicable,  be  secured  to 
all. 

In  Consumers^  Oil  Co.  t.  Nunnemaker,  142  Ind.  560,  51  Am. 
St.  Bep.  193,  we  said:  The  law  has  always  been  hostile  to  the 
creation  of  monopolies  when  they  tend  to  impair  the  interest  of 
the  public.  It  is  elementary  that  whatevBr  is  injuriona  to  er 
against  the  public  good  is  void  on  the  ground  of  puidie  pdicy- 
This  policy  unquestionably  favors  competition  in  trade  to  the 
end  that  its  commodities  may  be  afforded  to  the  eomnmier  as 
cheaply  ae  possible,  and  is  opposed  to  monopoHea  whidi  tend  to 
advance  prices  to  the  injury  of  the  pnblie  in  generaL** 
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In  the  appeal  of  Thomas  t.  Railroad  Co.^  101  XJ.  S.  71^  Miller, 
J.,  speaking  as  the  organ  of  the  court,  said:  ''Where  a  corpora- 
tion, like  a  railroad  company,  has  granted  to  it  by  charter  a 
fainchirtft  intended  in  large  measure  to  be  exercised  for  the 
public  good,  the  due  performance  of  those  functions  being  the 
consideration  of  the  public  grant,  any  contract  which  disables 
the  corporation  from  performing  those  functions  which  under- 
takes|^  without  the  consent  of  the  state,  to  transfer  to  others 
the  rights  and  powers  conferred  by  the  charter,  and  to  relieve 
the  grantees  of  the  burden  ^^  which  it  imposes,  is  a  violation 
of  the  contract  with  the  state,  and  is  void  as  against  public 
policy.'* 

While  appeUee,  by  the  agreement  in  controversy,  cannot  be 
said  to  have  fully  renounced  autonomy,  still  it  did  so  to  the 
extent,  at  least,  that  it  thereby  disabled  itself  from  supplying 
persons  with  gas  who  were  patrons  of  the  other  company.  That, 
by  entering  into  this  agreement  and  carrying  it  into  execution, 
appellee  violated  the  principles  of  public  policy,  and  clearly 
abused  the  rights  and  powers  conferred  upon  it  by  the  state, 
and  may  be  said  to  have  ofTended  against  the  law  of  its  creation, 
there  can  be  no  question.  Such  an  illegal  act  or  agreement 
upon  the  part  of  a  corporation  like  appellee  cannot  be  permitted 
to  override  the  law,  and  it  was  the  manifest  duty  of  the  state 
to  interpose,  as  it  has  done,  and  call  it  to  accooint;  and,  if  the 
charge  made  is  established,  a  deserving  penalty  ought  to  be  in- 
flicted. 

In  addition  to  the  prayer  for  the  forfeiture  of  appellee's  rights 
as  a  corporation,  the  information  asks  that  such  other  relief 
be  granted  as  is  just  and  proper.  The  rule  is  well  settled  that 
a  court  in  cases  in  quo  warranto  proceedings  like  this,  if  the 
tacts  jnstify,  may,  in  the  exercise  of  its  discretion,  render  a 
judgment  against  defendant  declaring  a  forfeiture  of  its  cor- 
porate franchises,  or  the  judgment  may  be  a  forfeiture  or  ouster 
only  of  the  right  of  the  defendant  to  carry  out  or  continue 
th;e  illegal  act  or  acts  charged  and  established:  State  v.  Standard 
Ofl  Co.,  49  Ohio  St.  137,  34  Am.  St.  Bep.  541;  Cook  on  Stock 
and  Stockholders,  sec.  635. 

From  what  we  have  said  it  follows  that  the  court  erred  in 
SQstaining  appellee's  demurrer  to  the  information,  and  the 
judgment  is  therefore  reversed  and  the  cause  remanded  with 
instructions  to  the  trial  court  Ixx  further  proceedings  eonaa- 
tent  with  this  opinion. 

▲M.  St.  av«  Voii.  LXXEV.-fll 
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MONOPOLIES— INVALIDITY  OP-PUBUO  DUTY.— Whatetw 
tends  to  create  a  monopoly,  and  to  prevent  competition  between 
those  engaged  In  a  public  employment,  or  business  impressed  witb 
a  public  character,  is  opposed  to  public  policy,  and  tberefore  uo- 
lawful:  People  y.  Chicago  Gas  Trust  Co.,  130  IlL  268,  17  Am.  St 
Rep.  819.  Compare  State  y.'  Standard  Oil  Co.,  49  Ohio  St  137, 
84  Am.  St  Rep.  641;  DistiUing  etc  Feeding  Co.  ▼.  People,  156  m. 
448,  47  Am.  St  Rep.  200.  The  business  of  making  and  distributing 
Illuminating  gas  for  the  use  of  a  city  is  a  business  of  a  public 
character,  and  corporations  engaged  in  such  business  ow^e  a  duty 
to  the  public;  and  any  unreasonable  restraint  upon  the  performance 
of  such  duty  Is  prejudicial  to  the  public  interest,  in  contrayen- 
tion  of  public  policy,  and  yoid:  Pe<q;>le  y.  Chicago  Gas  Trost  Co., 
ISO  DL  268, 17  Am.  St  Rep.  819. 

QUO  WARRANTO  —  CORPORATIONS  —  M0N0POL.IBS  - 
OUSTER.— If  a  corporation  misuses,  abuses,  and  usurps  the  powen 
granted  by  its  charter  in  creating  a  monopoly,  or  otherwise,  it 
may  be  ousted  from  its  franchises  by  a  Judgment  In  quo  warranto 
proceedings:  Distilling  etc.  Feeding  Ca  y.  People^  156  UL  448^  47 
Am.  St  Rep.  '200;  State  y.  Standard  Oil  Co.,  49  Ohio  St.  187,  84 
Am.  St.  Rep.  641.  Compare  monographic  note  to  State  ▼.  Atchison 
etc  R.  R.  Co.,  8  Am.  St  Rep.  179-202,  on  the  forfeltare  of  eoiiN>nit» 
franchiseSb 
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(158  INDUVA,  584.] 

LARCBNT-EMBBZZLEMBNT— "ACCESS  TO,  OONTROU 
OR  POSSBSSION  OF  PROPERTY."— A  farmhand,  who  breala 
open  a  box  of  wheat  belonging  to  his  employer,  during  the  latter's 
absence  and  without  his  knowledge  or  consent,  and  renvoyes  and 
seUs  the  wheat,  it  not  being  speciaUy  intrusted  to  him  for  any 
purpose,  is  guilty  of  larceny  and  not  of  embezzlement  Such 
felonious  appropriation  does  not  fall  within  the  proylslons  of  a 
statute  which  proyides  that,  If  an  employ^,  haying  "access  to,  con- 
trol, or  possession  of  property"  belonging  to  his  employer,  appro- 
priatea  such  property  to  his  own  use,  he  shall  be  deemed  guilty 
of  embezzlement  because  something  more  than  mere  physiciU 
access,  or  opportunity  of  approach  to  the  thing,  is  required.  There 
mnst  be  a  relation  of  special  trust  in  regard  to  the  article  appro- 
priated, and  it  must  be  by  yirtue  of  such  trust  that  the  employ^ 
has  "access  to,  control,  or  possession"  of  it 

CRIMINAL  LAW— INDETERMINATE  SENTENCE  AOT.- 
Uuder  a  statute  which  requires  the  Jury,  in  a  case  of  felony,  to 
find  and  state  whether  or  not  the  defendant  is  oyer  sixteen  years 
of  age,  and  less  than  thirty  years  of  age,  it  is  not  necessary  to 
find  his  exact  age.  A  yerdlct  that  he  is  guilty,  and  a  finding  that 
he  is  oyer  sixteen  years  of  age,  and  under  thirty  years  of  age, 
complies  with  the  statute. 

NEW  TRIAL— INDETERMINATE  SENTENCE  ACT-NO 
EVIDENCE  AS  TO  AGE  OP  DEPENDANT.— The  age  of  a  defend- 
ant, in  a  prosecution  for  larceny,  has  nothing  to  do  with  the  ques- 
tkm  of  his  guilt  or  innocence.  It  Is  important  only  with  reference 
to  the  place  of  his  confinement,  during  the  term  of  his  imprison- 
meat,  where  persons  between  certain  ages  are  deemed,  under  tbe 
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■tatnte^  proper  subjects  for  a  reformatory.  Hence^  a  new  trial 
will  not  be  granted  because  there  was  no  evidence  as  to  the  age 
of  the  defendant,  although  the  Jury  found  that  be  was  over  sixteen 
and  under  thirty  years  of  age. 

LABCBNY— SUFFICIBNOY  OF  VBRDIGT.— ▲  verdict  that 
a  defendant,  charged  in  an  information  with  petit  larceny,  is  **guilty 
as  charged  in  the  indictment,"  is  equlTSlent  to  a  finding  that  he  is 
guQty  of  petit  larceny.  The  misnomer  of  the  information  is  a  mere 
inegularity,  by  which  the  accused  is  not  prejudiced. 

LARCBNT  —  VALIDITY  OF  JUDGMBNT  —  INDBTBBMI- 
NATB  SENTBNCB  AOT  *  CONSTBUCTION  OF  8TATUTB£L— 
That  portion  of  the  Indiana  statute  malcing  a  fine^  not  exceeding 
ftre  hundred  dollars,  a  part  of  the  penalty  for  petit  larceny,  was  not 
repealed  by  the  Indiana  indeterminate  sentence  act  of  1897.  Hence, 
a  Judgment  upon  a  conviction  for  petit  larceny  is  not  erroneous 
because  it  includes  a  fine  of  one  dollar,  as  well  as  the  imprison- 
ment provided  for  in  the  indeterminate  sentence  law. 

8.  D.  Stuart  and  C.  O.  Seagan,  for  tke  appellant. 

William  L.  Taylor,  attorney  general,  C.  C.  Hadley,  Merrill 
Hoores,  and  John  K  Oarver,  for  the  state. 


DOWLINO,  J.  Information  founded  upon  an  affidavit 
charging  appellant  with  the  crime  of  petit  larceny.  Trial  by 
jury.  Verdict  of  guilty.  Motion  for  a  new  trial  OTerroled, 
and  judgment  on  verdict  that  appellant  be  committed  to  the 
care  and  custody  of  the  board  of  managers  of  the  Indiana  Be- 
tormatorj,  etc.,  that  the  state  of  Indiana  recover  from  the  ap- 
pellant tile  anm  of  one  dollar  as  a  fine,  and  that  he  pay  all 
coeta,  etc. 

The  only  error  discussed  on  this  appeal  is  the  ruling  of  the 
court  on  the  motion  for  a  new  triaL  It  is  insisted  that  the 
Terdict  and  judgment,  respectively,  are  ''contrary  to  law*'  and 
''contrary  to  the  evidence." 

The  first  point  made  is  that  the  appellant,  if  guilty  at  all, 
was  guilty  of  the  crime  of  embezzlement,  and  not  of  larceny. 
The  evidence  shows  that  he  boarded  and  lodged  at  the  resi- 
dence of  the  prosecuting  witness  on  a  farm,  and  that  occasion- 
ally he  did  small  jobs  of  work  for  said  witness,  such  as  feeding 
and  caring  for  livestock,  building  fences,  hauling  *^^^  manure, 
and  the  like.  During  the  temporary  absence  from  home  of  the 
prosecuting  witness,  appellant,  who  remained  on  the  farm  with 
the  family  of  the  prosecuting  witness,  without  the  knowledge  or 
consent  of  the  prosecuting  witness,  or  of  any  of  his  family, 
broke  open  a  large  box  containing  a  lot  of  wheat  belonging  to 
the  prosecfuting  witness,  and  removed  some  twelve  bushels  there- 
trom,  which  he  hauled  away  and  sold.  Afterward^  when 
charged  with  taking  the  wheat,  he  denied  it. 
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Cannsel  for  appellant  contend  that  the  appelkut  \v  as  the  ser- 
vant or  employ^  of  the  prosecuting  witnees^  ihat^  as  0iich  ser- 
Tant  or  employ^,  he  had  access  to  the  wheat,  and  that  his  feloni- 
ous appropriation  of  the  same  fell  within  the  provisions  of  sec- 
tion 2022  of  Burns'  Bevised  Statutes  of  1894,  defining  the 
crime  of  emhezzlement,  the  substance  of  which  may  be  thus 
stated:  Every  servant  or  employ^  of  any  person,  who,  having 
access  to,  control,  or  possession  of,  any  article  or  thing  of  value 
to  the  possession  of  which  his  employer  is  entitled^  shall,  while 
in  such  employment,  take,  purloin,  secrete,  or  in  any  way  what- 
ever appropriate  to  his  own  use  any  property  or  thing  of  value 
belonging  to,  or  held  by,  such  person,  in  whose  employment  said 
servant  or  employ^  may  be,  shall  be  deemed  guilty  of  embezzle- 
ment^ and,  upon  conviction  thereof,  shall  be  imprisoned,  etc. 

The  access  to,  control,  or  possession  of  property  of  the  fe^ 
vant  or  employi  intended  by  the  statute  is  such  acoees  to,  con- 
trol, or  ])ossession  as  arises  from  the  nature  of  the  employment 
with  reference  to  the  particular  article  of  property  f donioody 
appropriated*  Something  more  than  mere  physical  access,  or 
opportunity  of  approach  to  the  thing,  is  required.  There  must 
be  a  relation  of  special  trust  in  regard  to  the  article  appro- 
priated, and  it  must  be  by  virtue  of  such  trust  that  the  servant 
has  access  to,  or  control,  or  possession  of  it.  No  such  relation 
of  trust  exists  between  a  farmhand  and  his  employer  with  refer- 
ence to  the  master's  wheat  or  other  farm  products  with  which 
the  servant  is  not  intrusted  ^^  for  the  purpose  of  safekeep- 
ing, carriage,  delivery,  or  sale.  If  such  a  servant  feloniouelj 
purloins,  secretes,  or  otherwise  appropriates  the  property  of  the 
master,  such  taking  is  larceny,  and  not  embezzlement. 

Bven  where  the  servant  has  the  care  and  oversight  of  prop- 
erty belonging  to  the  master,  the  felonious  appropriation  of  it 
by  the  servant  is  larceny.  The  law  in  such  cases  is  thus  stated 
by  an  eminent  author:  '?f  a  servant,  who  has  merely  the  can 
and  oversight  of  the  goods  of  his  master — as  the  butler  of  platB, 
a  messenger  or  runner  of  money  or  goods,  a  hostler  of  horsei, 
the  shepherd  of  sheep,  and  the  like— convert  such  goods  to  his 
own  use,  without  his  master's  consent,  this  is  a  larceny  at  com- 
mon law;  because  the  goods,  at  the  time  they  are  taken,  tn 
deemed  in  law  to  be  in  the  possession  of  the  master,  the  posses- 
aion  of  the  servant  in  such  a  case  being  the  possenioii  of  th« 
master.  Thus  where  A,  going  on  a  journey,  left  his  shop  is 
the  care  of  the  defendant  under  the  superintendeoee  of  A'i 
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brotbor,  and  tlie  latter^  on  accottnt  of  tlie  defendant's  dnmk- 
coneai^  diamiBsed  him,  and  A,  on  retomingy  found  bis  gooda 
misBingy  and,  punning  the  defendant,  OYertook  hm  with 
iome  of  them  in  hia  poaaeaaion,  the  oonrt  anatained  a  conyiction. 
....  The  rale  may  he  amplified  by  aaying  that  where  one  haT- 
ing  only  the  care,  charge,  or  cnatody  of  property  for  the  owner 
conTerta  it  animo  furandi,  it  ia  larceny.  •  •  •  •  A  desk  taking 
money  or  gooda  from  hia  employer's  safe,  tfll,  or  ahelTea  ia  goiltj 
of  larceny,  nnlesa  it  appear  that  he  is  specially  anthorized  to  dis- 
pose of  anch  money  or  goods  at  his  discretion'':  Wharton's  Crim- 
inal Law,  8th  ed.,  sees.  956,  957,  960. 

It  ia  said  by  the  same  anther  that,  ^'Embeadement  ia  an 
intentional  and  fraudulent  appropriation  of  the  gooda  of  an- 
other by  ft  person  intrusted  with  the  property  of  the  same.    In 
the  common-law  definition   of   larceny,  we  muat  remember, 
there  are  two  gape  through  which,  in  the  expansion  of  busi- 
iftssy  "*"*  many  criminala  eacaped.    The  first  of  these  gaps  ia 
eaused  by  the  position  that  to  mnintain  larceny  it  is  necessary 
that  the  stolen  goods  diould  have  been  at  aome  time  in  the 
prosecutor'a  possession.    The  second  results  from  the  assump- 
tion that  when  poaaession  of  gooda  ia  acquired  bona  fide  by  a 
baflee,  no  subsequent  fraudulent  conTeraion  (unless  there  be 
lireaking  of  bulk  or  aome  other  rupture  of  the  conditions  of 
iMiihnent)  can  be  larceny  while  the  bailment  lasts.    To  cure 
these  defects  were  passed  the  embezzlement  statutes  of  Eng- 
land, and  of  moat  of  the  United  Statea.    Theae  atatutea  were 
intended  aimply  to  establish  two  new  caaea  of  laroeny.    If  a 
Bervant  (and  thia  ia  the  first  of  the  two)  steals  his  moater'a 
gooda  before  they  haye  come  into  hia  master's  possession,  he, 
the  servant,  shall  be  guilty  of  larceny.    And  the  second  is,  that 
it  shall  be  larceny  for  a  trustee  or  bailee  to  fraudulently  couTert 
to  hia  own  nae  hia  master'a  goods  he  may  have  bona  fide  recelTed. 
Now,  aa  neither  of  these  cases  is  larceny  at  conmion  law,  the 
statutea  of  embezzlement  in  no  way  oyerlap  the  old  domain  of 
larceny.    They  were  passed  solely  and  exdusiTely  to  proTide  for 
esses  which  larceny  at  common  law  did  not  include.    Hence, 
nothing  that  is  larceny  at  common  law  is  larceny  under  the 
embezzlement  atatutea;  and  nothing  that  is  larceny  under  the 
embezzlement  atatutea  ia  larceny  at  conmion  law":  Wharton's 
Cnsdnd  Law,  8th  ed.,  sec.  1009;  see,  also,  sees.  1905,  1924; 
Bishop  on  Criminal  Law,  4th  ed.,  sees.  826-370;  Marcua  t.  State, 
K  Ind.  101;  Smith  y.  State,  28  Ind.  321.    Under  theae  author- 
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ities^  it  seemfl  clear  that  the  appellant  was  properly  dunged 
with  the  crime  of  larceny. 

The  next  point  made  by  cotmsel  for  appellant  ia  that  the  ver- 
dict is  contrary  to  law,  for  the  reason  that  it  does  not  find 
the  exact  age  of  the  appellant.  In  onr  opinion,  it  was  not 
necessary  that  the  verdict  should  state  his  exact  age.  In  many 
cases  this  might  he  impossible  for  want  of  proof.  BesideSy  the 
statute  does  not  require  it.  The  provision  on  that  subject  is  as 
follows:  '*In  all  cases  of  "^^  felony  tried  hereafter  before  any 
court  or  jury  in  this  state,  if  the  court  or  jury  find  the  person 
on  trial  guilty  of  a  felony,  it  shall  be  the  duty  af  such  court 
or  jury  to  further  find  and  state  whether  or  not  the  defendant 
is  over  sixteen  (16)  years  of  age,  and  less  than  thirty  (30)  yeais 
of  age'*:  Acts  1897,  p.  69;  Bums*  Supplement  1897,  sec.  8253L 

The  verdict  found  that  the  appellant  was  over  sixteen  yean 
of  age,  and  under  thirty  years  of  age,  and  this  was  a  full  and 
literal  oompliance  with  the  terms  of  the  act  of  1897.  The 
object  of  the  statute  is  attainod  when  the  fact  is  found,  gener- 
ally, that  the  age  of  the  defendant,  at  the  time  of  his  convic- 
tion^ is  between  sixteen  years  and  thirty  years.  A  person  be- 
tween these  ages,  at  the  tim^  of  conviction,  is  deemed  a  proper 
subject  for  the  Beformatory  at  Jeffersonville,  and,  although  he 
may  pass  the  age  of  thirty  years  before  th^  expiration  of  his 
term,  that  circumstance  alone  is  not  sufficient  to  require  his 
transfer  from  the  Beformatory  to  the  Indiana  State  Prison  at 
Michigan  City.  This  construction  of  section  8  of  the  act  of 
1897  IB  sustained  by  the  language  of  section  10  of  the  same  act, 
which  authorizes  the  board  of  managers  of  the  Beformatoiyi 
^with  the  consent  of  the  governor,  to  transfer  temporarily  to 
the  Indiana  State  Prison,  any  prisoner  who,  subsequent  to  his 
committal,  shall  be  shown  to  their  satisfaction  to  hare  been, 
at  the  time  of  his  conviction,  more  than  thirty  years  of  age." 

It  is  further  objected  that  there  was  no  evidence  as  to  the 
age  of  the  appellant,  and  that,  therefore,  the  verdict  is  not 
sustained  by  the  evidence.  We  do  not  regard  this  omission  as  a 
sufficient  cause  for  a  new  trial.  The  age  of  the  defendant,  in  ft 
prosecution  for  krcreny,  is  not  one  of  the  facts  charged  in  tbe 
indictment  or  information.  It  has  nothing  to  do  with  the 
question  of  the  guilt  or  innocence  of  the  defendant.  It  is  im- 
portant only  with  reference  to  the  place  in  which  the  defendant 
shall  be  confined  during  the  term  of  his  imprisonment.  On 
this  point,  the  verdict  or  finding  of  the  court  is  advisory  onlji 
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and  "•^  any  error  made  by  the  court  or  Jury  may  be  cor- 
rected by  the  board  of  managers,  with  the  consent  of  the  gOT- 
emor^  and  the  prisoner  transferred  to  the  proper  institution: 
Acts  1897^  sec  10^  p.  74;  Burns'  Supplement  1897,  sec.  8253k. 
As  these  provisions  in  regard  to  persons  charged  with  crime, 
who  are  less  than  thirty  years  of  age  at  the  time  of  conyiction, 
are  for  the  benefit  of  the  defendant,  it  is  his  duty  to  declare  or 
proTe  hia  correct  age,  and,  if  he  fails  to  do  so,  he  cannot  com- 
plain if  the  court  or  jury  gives  him  the  benefit  of  the  statute 
without  auch  proof.  In  other  words,  the  defendant  is  not  in- 
jured by  the  failure  to  make  the  proof,  and  he  cannot  predicate 
error  in  the  proceedings  of  the  court  upon  a  decision  in  his 
favor:  May  v.  State,  140  Ind.  88. 

In  the  next  place,  counsel  say  that  the  verdict  does  not,  as 
the  statute  requires,  name  the  crime  of  which  the  appellant  was 
found  guilty.  The  verdict  found  that  the  appellant  was  ^'guilty 
as  charged  in  the  indictment.''  This,  we  think,  was  d  sufficient 
compliance  with  the  law.  In  the  information,  the  appellant 
was  charged  with  the  crime  of  petit  larceny.  The  verdict  that 
he  was  guilty  as  charged  was  equivalent  to  a  finding  that  he 
was  guilty  of  petit  larceny.  The  misnomer  of  the  informa- 
tion was  a  mere  irregularity  by  which  the  appellant  was  not 
prejudiced:  Poison  v.  State,  137  Ind.  519;  May  v.  State,  140 
Ind.  88. 

In  the  last  place,  it  is  claimed  that  the  judgment  is  erroneous 
because  it  includes  a  fine  of  one  dollar,  as  well  as  the  imprisoni- 
ment  provided  for  in  the  indeterminate  sentence  act  of  1897. 
There  is  nothing  in  this  objection.  The  section  defining  petit 
larceny  makee  a  fine  not  exceeding  five  hundred  dollars  a  part 
of  the  penalty  for  that  offense.  This  portion  of  section  2007 
of  Bums'  Bevised  Statutes  of  1894  was  not  repealed  by  the  in- 
determinate sentence  act:  Bealer  v.  State,  150  Ind.  390; 
Zeilinski  y.  State,  150  Ind.  700. 
Finding  no  error  in  the  record,  the  judgment  is  affirmed* 

LARCJBNY  —  EMBEZZLEMENT  —  DISTINCTION.— If  the  good» 
of  a  master,  fraudulently  appropriated  by  his  servant,  were  in  the 
ictnal  or  constructlye  possession  of  the  master  at  the  time  they 
were  taken,  the  offense  of  the  serrant  Is  larceny,  and  not  embezzle- 
ment If  they  were  not  in  the  master's  actual  or  constructlye  pos- 
session at  such  time,  the  offense  of  the  servant  is  embezzlement 
and  not  larceny:  Commonwealth  t.  Berry,  90  Mass.  428,  96  Am. 
1)ee.  797.  ▲  servant  employed  on  a  farm,  having  the  care  and 
castody  of  a  mule  belonging  to  his  master.  Is  guilty  of  larceny,  If 
be  fraudulently  converts  It  to  his  own  use  and  sells  It:  Note  to 
Commonwealth  v.  Ryan,  81  Am.  St.  Eep.  666.  An  Indictment  for 
embeidemait  must  allege  a  fiduciary  relation  sustained  by  the  de> 
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fendmot:  ttato  t.  Boables^  48  La.  Ann.  200,  26  Am.  St  Rep.  lift. 
Oomimre  the  monographic  note  to  Galkina  t.  State,  98  Am.  Dec.  126^ 
an  embeaalement,  and  which  ahowa  the  diatlnction  between  Urcen/ 
and  eml>esElement. 

NBW  TBIAL-CBIHINAL  OASB&-A]thoagh  the  Terdlct  la  a 
criminal  caae  ia  not  anatained  by  the  erldence,  thia  ia  not  came  tat 
a  new  trial:  Hoffman  ▼.  SUte^  21  Ind.  App.  44/K  W  AnL  8t  B^- 
86& 


CASES 


SUPREME  JUDICIAL  GOUBT 


MAINE. 


Hill  v.  Rbynolds. 

(M  MAm,  2B.] 

BHBBIFF'B  DEEDS-PRBSUMPTIONa-In  rapport  of  ft 
iherUTt  deed.  It  must  be  preaumed  that  all  prior  proceedlngB  toacli* 
teff  tbo  tale,  up  to  the  execution  of  tbe  deed,  were  regular  and 
nif&cieiit  according  to  statutory  requirements  and  were  properly 
prored  by  competent  evidence. 

SHERIFF'S  DBBnS-VALIDITT.-A  sberirs  deed  ts  not 
▼old  merely  because  It  does  not  disclose  tbe  date  of  the  execution 
upon  which  tbe  land  was  sold,  the  amount  of  the  judgment  debt 
ud  costs  In  such  execution,  and  the  name  of  the  court  from  which 
the  execution  Issued.  These  facts  may  be  supplied  by  the  return 
Ml  the  execotkML 

SHERIFF'S  DEEDS-SEPARATE  SALES  UPON  SEPA- 
RATE EXECUTIONS— PRESUMPTION.— A  sheriffs  deed  Is  not 
▼old  because  two  nles  upon  two  executions  in  favor  of  one  creditor 
ue  embraced  In  one  deed.  If  the  proceedings  upon  the  two  execu- 
tions appear  to  have  been  simultaneous  throughout,  and  no  objec- 
tion was  made  to  the  sufficiency  or  regularity  of  the  proceedings 
prior  to  the  execution  of  the  deed,  it  must  be  presumed  that  they 
weie  regular,  and  that  It  so  appeared  by  the  returns  upon  the 
executions;  that  the  proceedings,  though  simultaneous,  were  sepa- 
rate; that  there  were  separate  seizures,  separate  notices,  and  sepa- 
rate sales  for  separate  prices,  upon  the  two  executions. 

SHERIFF'S  DEEDS-SEPARATE  SALES  UPON  SEPA- 
RATE EXECUTIONS.— If  a  sherlir  has  made,  at  the  same  tlme» 
two  sales  upon  two  executions  in  favor  of  the  same  creditor,  and 
igalnst  the  same  debtor,  the  sales  being  to  the  same  purchaser,  he 
may  complete  the  proceedings  by  executing  and  delivering  one  deed 
(or  both  sales,  and  suc|i  deed  Is  valid. 

SHERIFF'S  DEEDS— MISNOMER— EVIDENCE  OF  IDEN- 
ITTT  OF  DEBTOR.— The  fact  that  a  sheriff's  deed  purports  to 
convey  the  land  of  "Bertha  A.  Reynolds,  and  recites  that  the  execu- 
tion ran  against  Bertha  Reynolds,  does  not  render  the  deed  inopera- 
tive Ipso  facto.  The  dlfTerence  in  name  is  not  fatal  to  the  deed,  and 
it  is  oompetent  to  show  the  Identity  of  the  person  by  «vldeiics 
iliundo. 
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J.  BL  Gray,  for  the  appellanti. 
A.  D.  McFaul,  for  the  appellee. 

^  SAVAGE,  J.  Beal  action,  heard  hy  the  preading  jiu- 
tice,  with  right  of  exception.  The  plaintiffs  claimed  title  under 
a  sale  on  execution  against  the  defendant.  The  presiding  jii»-  1 
tice  held  that,  nnder  the  judgment,  execution,  return  of  the 
officer  on  the  execution,  and  the  sheriff's  deed,  the  plaintiffs 
had  a  prima  facie  title  against  the  defendant.  The  only  objec- 
tion raised  by  the  defendant  was  that  the  deed  was  insufficient 
The  question  presented  is  not  whether  a  sheriff's  deed  alone  ii 
prima  facie  evidence  of  title — a  question  which  must  be  an- 
swered in  the  negative — but  whether  this  sheriff's  deed  is  suffi- 
cient in  form.  The  deed  is  made  a  part  of  the  case;  but  the 
judgment,  execution,  and  return  are  not,  although  they  were 
introduced  in  evidence. 

^"^  All  questions  not  raised  by  exceptions  are  presumed  to 
have  been  decided  correctly;  and  all  facts  found  are  presumed 
to  have  been  shown  by  competent  proof.  We  nnist  assume, 
therefore,  that  all  the  prior  proceedings  touching  the  aate,  up  to 
the  execution  of  the  deed,  were  regular  and  sufficient,  acoord- 
ing  to  statutory  requirements,  and  were  properly  proved  h; 
competent  evidence.  And  we  have  here  only  to  inquire  whether, 
upon  this  assumption,  the  deed  in  this  case,  upon  its  face,  ii 
sufficient  so  far  as  form  is  concerned,  to  show  primA  fade  title 
in  the  plaintiff.  It  is  objected  that  it  is  insufficient:  1.  Because 
it  does  not  disclose  the  dates  of  the  executions  upon  which  the 
land  was  sold,  the  amount  of  the  judgment  debt  and  costs  in 
each  execution,  and  the  name  of  the  court  from  which  the  exe- 
cutions issued;  2.  Because  the  deed  shows  that  two  sales,  upon 
two  executions,  are  embraced  in  one  deed;  and  3.  Because  it 
appears  by  the  deed  that  the  land  of  Bertha  J.  Beynolds  was  sold 
upon  executions  against  Bertha  Beynolds.  We  will  consider 
these  objections  in  their  order. 

1.  The  statute  declares  that  the  officer  shall  es^ute  and  de- 
liver to  the  purchaser  a  ''sufficient^'  deed:  Sev.  Stats.,  c.  76, 
sec.  36.  But  it  does  not  define  what  shall  be  deemed  a  ''suffi- 
cient" deed.  Undoubtedly,  a  sheriff's  deed,  in  order  to  be  itsel/ 
alone  prima  facie  evidence  of  a  sale,  must  show  upon  its  fac^ 
that  the  officer  had  authority  to  make  the  sale,  and  must  show 
all  the  essential  requirements  of  a  valid  sale.  But  in  this  case 
it  is  important  to  notice  that  the  plaintiffs  did  not  rely  upon 
the  deed  alone  to  establish  a  prima  facie  title.    They  intro- 


May,  1899.]  Hill  v.  Reynolds.  881 

• 
duced  the  judgment^  and  the  ezecntions  and  retnms  thereon. 
ThB  ezecutionB^  which  are  presumed  to  be  regular  in  form, 
showed  their  dates,  the  amount  of  the  debts  and  costs,  and  the 
court  from  which  they  issued.  The  returns,  if  regxilar  and 
complete,  showed  all  of  the  officer's  doings  upon  the  executions. 
And  in  view  of  the  fact  that  no  objection  was  made  to  the 
returns,  but  only  to  the  deed,  we  must  assume  that  the  returns 
were  sufficient  to  show  valid  liens  by  seizure,  and  that  the 
liens  continued  xmtil  the  time  of  sale. 

The  question  now  arises  whether  it  is  necessary  that  a  sher- 
iif s  ^^  deed  should  show  such  facts  as  it  is  objected  are  want- 
ing in  this  deed,  if  they  are  shown  by  the  return  on  the  execu- 
tion.   The  judgment  and  the  execution  and  return,  as  well  as 
the  deed,  are  constitftent  elements  of  the  evidence  of  title.    And 
WB  think  the  deed  may  be  aided,  if  necessary,  by  the  return. 
In  the  opinion  in  Welsh  v.  Toy,  13  Pick.  477,  Shaw,  C.  J;,  said: 
''An  officer's  deed  may  be  aided  by  a  return  upon  the  execution 
showing  that  the  statute  has  been  duly  complied  with  and  the 
power  pursured.''    In  Stinson  v.  Boss,  61  Me.  556,  81  Am.  Deo. 
591,  our  own  court  held  that  it  is  unnecessary  that  a  sheriffs 
deed  should  show  that  the  statute  requirements  in  regard  to 
notice  have  been  complied  with,  when  the  oflBoer's  return  on 
the  execution  shows  tJhat  the  proper  notices  have  been  given. 
''That  is  sufficient,^  said  Justice  Walton.    The  defendant  here 
cites  and  relies  upon  Pratt  v.  Skolfield,  45  Me.  886,  in  which 
case  the  recitals  in  the  deed  as  to  notice  being  defective,  it  was 
held  inoperative.    But  in  Stinson  v.  Boss,  51  Me.  556,  81  Am. 
Dec.  591,  it  was  pointed  out  that  in  Pratt  v.  Skolfield,  45  Me. 
386,  the  deed  wajs  the  only  evidence  relied  upon  to  prove  the 
sale.    And  it  was  held  that  the  decision  in  Pratt  y.  Skolfield,  45 
Ke.  386,  was  not  applicable  to  a  case  where  there  was  a  good  and 
sufficient  return  on  the  execution.    It  was  held  in  Hayward 
V.  Cain,  110  Mass.  273,  that  the  omission  in  a  sheriff's  deed 
to  state  from  what  court  the  execution  issued  does  not  invali- 
date the  deed  nor  render  it  void,  if  the  deficiency  in  that  respect 
18  fuUy  supplied  by  the  writ  of  execution  and  the  return  there- 
on: See,  also.  Borer  on  Judicial  Sales,  sec.  1011. 

We  think  Stinson  y.  Boss,  51  Me.  556,  81  Am.  Dec.  591,  is 
decisive  of  the  first  point  raised  by  the  defendant.  The  return 
supplies  what  the  deed  lacks.  This  objection  cannot  be  sus- 
tained 

%.  The  deed  shows  that  the  officer  seized  the  land  and  sold  it 
upon  two  executions  in  favor  of  Hill,  Pike  &  Co.,  and  againsl 
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Bertha  Beynolda.  The  prooeedingg  npon  these  two  executions 
appear  to  haie  been  umnltaneoua  throughout.  No  objection 
having  been  made  to  the  sufficiency  or  regularity  of  the  proceed- 
ings prior  to  the  execution  of  the  deed,  we  mu^  awnmift,  as 
before,  that  the  ^es  were  regular,  and  that  it  so  appeared  by 
the  returns  '^  upon  the  executions;  that  the  proceedings^ 
though  nmultaneous,  were  separate;  that  thoe  were  separate 
seizuiiBS,  separate  notices,  and  separate  sales  for  separate  prices^ 
upon  the  two  executions;  for  if  it  appeared  otherwise,  the  re- 
turns would  haye  been  objectionable:  Stone  t.  Bartlett,  46  1I& 
488;  Smith  t.  Dow,  51  Mb.  21.  It  only  remains  to  inquire, 
then,  wheth^,  when  an  officer  has  made,  at  the  same  time^ 
two  sales  upon  two  executions,  in  favor  of  the  same  creditors, 
against  the  same  debtor,  the  sales  being  to  the  same  purchaser, 
he  may  complete  the  proceedings  by  executing  and  deliyering 
one  deed  for  both  sales.  We  perceive  no  good  reason  why  he 
cannot  That  the  proceedings  were  simultaneous  is  no  objec- 
tion: True  V.  Emety,  67  Me.  28.  It  was  held  in  Chapman  v. 
Androscoggin  R.  B.,  54  Me.  160,  that  an  equity  of  redemp- 
tion could  not  be  sold  upon  two  or  more  executions  jointly,  in 
favor  of  two  creditors.  But  that  is  not  this  case.  Here  the 
sales  were  not  joint,  and  the  creditors  were  onis  and  the  eame-^ 
a  marked  distinction.  Sales  made  as  these  were,  were  not  pre^ 
judicial  to  the  debtor.  We  think  the  reasoning  in  True  v. 
Emery,  67  Me.  28,  is  applicable  to  this  case.  We  quote:  **No 
injury  need  be  suffered  by  the  debtor  in  selling  his  equity  in 
this  way.  It  may  be  an  advantage  to  him.  He  can  redeem 
from  one  sale  and  forego  a  redemption  from  the  other,  if  he  de- 
sires to If  the  debtor  redeems  from  both  sales,  hia  prop- 
erty is  restored  to  him.  If  he  redeems  from  one  sale  only,  he 
becomes  tenant  in  common  with  the  purchaser.'^  So  in  this 
case.  The  officer  might  have  sold  the  property  on  one  execu- 
tion, for  the  full  amount  of  both,  and  have  applied  the  excess 
to  the  satisfaction  of  the  other:  Bev.  Stats.,  c  84,  sec  22.  In 
which  case  the  debtor  could  not  have  redeemed  in  part  without 
paying  the  whote.  Now  he  may  redeem  from  one  sale,  snd 
not  from  the  other,  unless  he  chooses  to  redeem  from  both. 
If  the  sales  are  upheld,  the  debtor's  right  of  redemption  is  not 
affected  by  the  fact  that  both  the  sales  are  emhraced  in  one  deed. 
The  sales  are  separable,  and  the  debtor  can  redeem  from  either. 
The  amount  to  be  paid  to  redeem  from  either,  though  not 
found  in  the  deed,  may  be  found  in  the  returns  on  the  execu- 
tions.   We  hold,  therefore^  that  where,  as  in  this  case,  then 
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are  two  sales  of  **  the  same  property,  at  the  same  time,  to  the 
same  purchaser,  upon  executions  in  favor  of  the  same  creditors^ 
the  sales  may  he  embraced  in  one  deed. 

8.  There  is  no  question  raised  but  that  the  Bertha  Reynolds 
named  in  the  executions,  and  the  Bertha  J.  Reynolds  whose  land 
was  sold^  are  the  same  person.    Indeed,  that  fact  was  necessarily 
found  by  the  presiding  justice.    But  the  defendant  claims  that 
when  a  sherifTs  deed  purports  to  oonvey  the  land  of  Bertha  J. 
Reynolds,  and  recites  that  the  executions  ran  against  Bertha 
Reynolds,  the  deed  is  inoperative  ipso  facto.    In  this  deed,  the 
officer  attempted  to  remedy  the  difficulty  by  inserting  a  recital 
that  *TBertha  J.  RcTOolds,'*  the  owner  of  the  land,  and  '^Bertha 
Reynolds,**  the  debtor,  were  identical.    But  it  was  no  part  of  the 
officer's  duty  to  make  such  a  recital,  and  it  is  not  evidence  of  the 
truth  of  the  fact  stated:  Innman  v.  Jackson,  4  Me.  237;  Phillips 
V.  Sherman,  61  Me.  548.    Still,  we  think  that  the  difference  in 
th^  name  was  not  fatal  to  the  deed,  and  that  it  was  competent 
to  show  the  identity  of  the  person  by  evidence  aliunde.    Per- 
sons sometimes  use,  and  are  known  by,  two  or  more  names; 
and,  when  that  is  so,  it  is  always  competent  to  show  the  iden- 
tity of  the  person  by  parol.    So,  if  Bertha  J.  Reynolds  was 
known  as  well  by  the  name  of  Bertha  Reynolds,  that  fact  could 
be  shown  by  parol.    Even  the  strictness  of  the  criminal  law 
allows  such  proof  upon  the  plea  of  misnomer.    The  parol  evi- 
dence goes  to  the  question  of  identity.    The  same  principle  ap- 
plies as  would  in  case  there  were  two  John  Smiths  in  a  town, 
in  which  case  parol  evidence  would  be  admissible  to  show  which 
one  was  the  grantee  in  a  deed  to  ''John  Smith,"  that  is,  to  show 
the  identity.    If  a  person  is  known  by  one  name  as  well  as  by 
another,  and  is  sued  in  the  former  namis  and  execution  issue, 
it  surely  cannot  be  said  that  property  held  by  him  in  the  latter 
name  is  beyond  seismre  and  sale  on  the  execution,  especially,  as 
here,  where  no  rights  of  third  parties  have  intervened.     In 
Dntton  Y.  Simmons,  65  Me.  583,  20  Am.  Rep.  729,  where  an  at- 
tachment was  held  void,  because  in  the  return  of  the  officer  to 
the  registry  of  deeds,  the  defendant  was  described  as  **  Henry 
*^.'*  Hawkins,  when  his  true  name  was  Henry  '*P."  Hawkins^ 
by  which  latter  name  he  was  sued,  this  court  said  that  the  party 
claiming  under  the  attachment  'Vould  have  had,  probably,  less 
difficulty  to  contend  with,  had  the  error  been  the  omission  of 
the  middle  letter  (as  if  written  Henry  Hawkins),  or  if  only  the 
initials  of  the  Christian  name  had  been  written,  but  correctly 
given  (as  H.  F.  Hawkins).    In  such  case,  perhaps,  the  omission 
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could  have  been  sapplied  bj  parol  proof.  A  person  may  have 
different  names  by  reputation.  Proceedings  haye  been  ns- 
tained  in  important  cases  where  a  person  is  described  in  either 
one  or  the  other  of  the  aboYe  ways.''  And  the  court  pointed 
out  the  distinction  between  a  diminished  description  of  a  name 
and  a  description  which  was  essentially  and  positiTely  false.  In 
the  case  at  bar,  the  name  was  diminished,  but  not  false.  We 
think  it  was  competent  to  show  aliunde  that  Bertha  J.  SeynoldB 
and  Bertha  Beynolds  were  the  same  person.  Hence,  there  was 
no  fatal  yariance  in  th^  names  given  to  the  debtor  in  the  deed. 

The  defendant's  counsel  in  his  brief  raises  the  point  that  the 
deed  runs  to  Charles  D.  Hill  and  Willard  H.  Pike  in  their  in- 
dividual capacities,  while  this  suit  is  in  favor  of  the  firm  of  Hill, 
Pike  ft  Co.  The  latter  fact  does  not  appear  in  the  bill  of  ex- 
ceptions; and,  if  it  did,  the  point  would  not  be  tenable. 

The  defendant  does  not  press  her  exceptions  to  the  ruling 
that  her  insolvency  proceedings  commenced  after  jod^^nent  and 
seizure  were  not  a  bar  to  this  actioiL 

Exceptions  overruled. 


BHBBIFF'S  DEEDS.— rr  WILL  BB  PRBSUMISD  IK  8UPP0BT 
of  a  sherlfTt  deed  that  be  took  tbe  necessary  steps  required  by 
law  to  make  a  valid  sale:  Smith  v.  Orosby,  S6  Tex.  IS,  40  Am.  8t 
Rep.  818»  and  note.  Reenilarlty  in  proceedings  leading  up  to  a 
sherlirs  sale  wlU  be  presumed:  Leger  v.  Doyle,  11  Bleb.  109. 70  Am- 
Dec.  240. 

SHEBIFF*S  DBEDS-TALIDITT.— A  recital  In  a  sberirs  deed 
of  the  authority  under  which  the  sale  was  made  is  not'lndlspensaUe: 
Harrison  v.  Maxwell,  2  Nott  ft  McO.  847,  10  Am.  Dec  eiL  A  mia- 
recital  of  a  judgment  or  execution  Is  not  tatal  to  the  title  of  tbe 
purchaser:  Howard  v.  North,  5  Tex.  290,  51  Am.  Dec  700;  Blood 
V.  Light,  88  Gel.  649,  99  Am.  Dec.  441,  and  i^ote.  A  sheriff's  deed 
is  sufficient  If  It  shows  that  the  officer  had  authority  fi>  s^:  Per- 
kins V.  Dibble,  10  Ohio,  433,  36  Am.  Dec  97. 

DEEDS~MISNOMER.~The  law  recognises  but  one  Christian 
or  baptismal  name,  and  the  omission  or  Insertton  of,  or  even  mis- 
take in,  the  middle  name  In  a  conveyance  is  immaterial:  Note  to 
Fallon  V.  Kehoe,  99  Am.  Dec  350.  See^  also^  Bllnn  v.  Ghessmsn, 
49  Minn.  14%  82  Am.  Bt  Bep.  686.  « 
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CRIMINAL  LAW-OONOUBBBNT  8BNTBNGB&— If  It  ll 
not  stated  In  either  of  two  sentenceB  Imposed  at  the  same  tinia 
Uiat  one  of  them  shall  take  effect  at  the  expiration  of  the  other, 
the  two  periods  of  time  named  in  them  run  concnrrentlj,  and  the 
two  pmiishments  are  executed  simultaneously.  Upon  the  expira- 
tion of  Mie  of  such  periods  of  time  the  prisoner  is  entitled  to  hla 
^iiseharge  upon  habeas  corpus. 

M.  L.  Lisotte  and  S.  J.  Kelley,  for  the  petitioner. 

W.  H.  JndkinSy  oonnty  attorney^  for  thB  state. 

^  WHITBHOTTSE,  J.  On  the  first  day  of  June,  1897,  the 
petitioner  was  conyioted  in  the  municipal  court  of  Lewiston 
upon  two  complaints  for  illegally  keeping  intoxicating  liquor* 
for  sale,  and  received  an  alternative  sentence  of  sixty  days  im- 
prisonment in  each  case.  It  was  not  stated  which  imprison* 
ment  should  be  suffered  first,  nor  that  sentence  in  either  case 
should  begin  at  the  expiration  of  the  sentence  in  the  ofher. 

The  petitioner  duly  entered  an  appeal  in  each  case  in  the 
sapr^ne  judicial  oourt  at  the  September  term  of  1897,  and  on 
the  fifteenth  day  of  that  term,  being  the  eighth  day  of  October^ 
he  was  defaulted  in  each  case,  and  the  judgment  of  the  court 
below  affirmed  and  mittimus  ordered  to  issue.  Here  again 
thenB  was  no  order  of  the  court  declaring  which  imprisonment 
should  be  suffered  first,  or  that  either  should  begin  only  af  the 
expiration  of  the  sentence  in  the  other.  It  appears  that  the  peti- 
tions was,  in  fact,  committed  on  the  same  day  that  judgment 
was  affirmed,  by  virtue  of  a  mittimus  issued  by  the  clerk  on  that 
day,  while  court  was  in  session.  At  the  expiration  of  the  sixty 
days  named  in  that  mittimus  ^^  the  clerk,  without  any  special 
Older  of  the  court,  issued  a  mittimus  in  the  second  case  bearing 
date  December  6, 1897;  and  it  is  from  imprisonment  under  this- 
second  mittimus  that  the  petitioner  asks  to  be  released  upon 
this  writ  of  habeas  corpus. 

It  is  a  familiar  rule  of  the  common  law  with  respect  to  misde- 
meanors that  the  court  may  order  the  imprisonment  on  one 
eonnt  or  indictment  to  begin  on  the  expiration  of  thai  on  an- 
other.  Among  the  earliest  cases  in  which  this  doctrine  was 
applied,  was  the  famous  libel  case  of  Rex  v.  Wilkes,  4  Burr. 
BU;bat  in  B^ina  v.  Cutbush,  L.  R  2  Q.  B.  379,  it  was  declared 
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that  a  statute  was  necessary  to  give  the  court  such  pover  in 
ca^es  of  felony,  In  some  of  our  statea  it  has  been  denied  that 
Ihe  court  has  such  a  power  in  any  case,  nnless  given  hy  statute; 
1  Bishop's  Criminal  Procedure,  1317;  Prince  t.  State,  44  Tei. 
480;  James  ▼.  Ward,  2  Met.  (Ey.)  271;  and  see  opinion  of  Chief 
Justice  Cooley  in  Bloom's  Case^  §8  Mich.  597,  and  Lamphere^ 
Case,  61  Mich-  105.  But  the  great  weight  of  authority  is  un- 
doubtedly the  other  way:  1  Bishop's  Criminal  Procedure^  1327; 
Kite  T,  Commonwealth,  11  Met.  681;  United  States  v.  Pattc^ 
son,  29  Fed.  Bep.  775.  And  such  power  has  uniformly  been 
exercised  in  this  state  with  respect  to  sentences  in  cases  of 
felony  as  well  as  of  misdemeanor. 

All  the  authorities  agree,  howeyer,  that  in  the  absence  of  snj 
statute,  if  it  is  not  stated  in. either  of  two  sentences  imposed 
at  thB  same  time  that  one  of  them  shall  take  effect  at  the  ex- 
piration of  the  other,  the  two  periods  of  time  named  wiU  van 
concurrently,  and  the  two  pimishments  be  executed  simulta- 
neously. Such  Mr.  Bishop  declares  to  be  the  rule  of  the  commor 
law  (1  Bishop's  Criminal  Procedure,  1310),  and  such  has  been 
the  unquestioned  rule  of  procedure  in  this  state.  It  is  &miliar 
practice  that  wherever  the  court  imposing  several  sentences  de- 
sires to  have  one  begin  on  the  expiration  of  another,  that  fact 
is  expressly  stated  in  the  sentence;  and  whenever  the  eourt  in- 
advertently fails  to  have  the  sentence  recorded  in  that  form, 
or  from  leniency  intentionally  omits  to  add  such  a  provision,  and 
the  convict  is  committed  in  pursuance  of  such  sentences^  he  is 
either  voluntarily  released  by 'the  jailer,  or  discharged  on  habess 
corpus  at  the  expiration  of  the  longest  term  named  in  either  of 
the  sentences. 

^*  Nor  has  this  rule  ever  been  changed  or  its  operation  in 
any  manner  modified  by  the  statutes  of  this  state.  The  provi- 
sion of  the  Bevised  Statutes,  chapter  27,  section  54,  expressly 
empowering  the  court  to  affirm  the  judgment  of  the  court  belov 
upon  the  default  of  the  defendant  in  appeal  cases,  was  mani- 
festly not  designed  to  have,  and  cannot  reasonably  be  oonstmed 
to  have,  any  relation  whatever  to  the  question  of  eumulative 
sentences. 

If  no  appeals  had  been  taken  in  thie  eases  now  in  question, 
and  the  petitioner  had  been  committed  in  pursuance  of  the  sen- 
tences imposed  by  the  municipal  court,  in  the  form  set  out  in 
the  record,  the  two  terms  of  imprisonment  as  above  shown  mn^ 
have  run  concurrently.  But  the  accused  duly  entered  his  ap- 
peals, and  being  defaulted,  the  judgment  in  each  ease  was  af- 
firmed by  the  supreme  coujrt  precisely  as  it  was  imposed  in  fbs 
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lower  eonrt^  without  specifying  which  sentence  shanld  he  suf- 
fered first,  or  that  either  should  succeed  the  other.  If  the  a<y 
eased  ''had  been  at  the  bar  of  the  court  or  in'actual  custody*'  at 
the  time  these  sentences  were  thus  neimposed,  he  would  haTe 
stood  oonunitted  in  execution  of  the  sentences;  and  it  has  been 
seen  that  in  snoh  a  case  the  terms  of  imprisonment  in  both 
eases  would  have  begun  to  run  concurrently  from  the  day  of  the 
sentences,  and  would  haye  expired  at  the  same  time. 

It  appears  from  the  record  that  the  respondent  was  hi  fact 
eommitted  to  jail  on  the  eighth  day  of  October,  the  same  day 
that  the  sentences  in  question  were  imposed.    If  he  had  been 
at  large  at  that  time,  he  should  have  been  under  bail,  and,  when 
the  default  was  entered,  according  to  the  correct  and  uniform 
practice,  the  clerk's  docket  would  have  had  the  entry:  Trin- 
eipal  and  sureties  defaulted.**    But  in  these  cases  the  docket 
only  shows  that  the  defendant  himself  was  defaulted.    The  in- 
ference^ therefore,  seemed  to  be  justified  that  he  was  not  at 
large,  but  was  in  fact  in  custody  on  the  day  of  the  sentences. 
Bnt,  in  order  to  remoye  any  doubt  upon  this  point,  a  oopy  of 
the  jail  calendar  or  ''oommittal  book"  for  that  period  has  been 
aamined,  which  shows  that  the  petitioner  was  in  fact  com- 
mitted to  jail  on  the  sixth  day  of  October,  on  some  other  pro- 
cess, and  that  he  was  actually  "taken  before  the  supreme  ^^ 
court"  on  the  eighth  day  of  October,  the  day  when  the  sen- 
tences in  question  were  imposed,  and  recommitted  on  that  day. 

It  is  immaterial,  howeyer,  whether  he  was  in  custody  or  at 
large  when  the  sentences  were  imposed,  except  that  in  the  latter 
case  the  term  of  imprisonment  would  not  commence  until  he 
was  actually  committed  in  execution  of  the  sentences.  When 
arrested  and  committed  in  yacation  in  execution  of  such  sen- 
tences as  these,  the  two  terms  must  run  concurrently  from  the 
time  of  commitment,  precisely  the  same  as  if  committed  during  a 
term  of  court.  It  makes  no  difference  whether  he  is' taken  from 
the  street  or  the  courtroom.  If  the  sentences  are  in  the  same 
foriQ,  they  must  haye'the  same  operation.  The  court  omitted  to 
state  which  sentence  should  be  seryed  first,  and  whether  either 
should  succeed  the  other.  The  "mittimus"  is  only  a  **tran8cript 
of  the' minutes  of  the  conyiction  and  sentence  duly  certified"  by 
the  clerk:  Rev.  Stats.,  c.  135,  sec  9.  The  clerk  has  no  power  to 
control  the  effect  of  the  sentences  of  the  court  by  changing  the 
time  of  issuing  the  mittimus.  To  determine  which  sentence 
•hall  he  served  first,  and  whether  one  shall  succeed  the  other, 
b  clearly  a  judicial  act  which  the  clerk  has  no  power  to  per- 
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form.  He  can  only  certify  to  the  order  of  tto  conrL  In  this- 
case  it  ia  sufi&cient  to  eay  that  the  derk  was  not  directed  or  au- 
thorized by  the  conrt  to  perform  any  such  act.  It  is  a  question 
to  be  determined  by  the  court,  because  important  rights  of  the 
accmed  may  depend  npon  it.  In  United  States  t.  PatterBon 
(1887),  29  Fed.  Bep.  775,  thB  aocnsed  was  sentenced  to  imprison- 
ment for  the  term  of  fiye  years  npon  each  of  three  indictments 
''said  terms  not  to  ran  concurrently*';  bnt  the  conrt  said  in  the^ 
opinion:  'It  is  manifest  that  the  jndgmient  or  sentence  in  this 

case  is  uncertain  in  this  respect It  does  not  specify  upon 

which  indictment  either  of  said  terms  of  imprisonment  is  to  be 
imdergone.  If  the  prisoner  is  to  be  detained  in  prison  for  three 
successiye  terms,  neither  he  nor  the  keeper  of  the  prison,  nor 
any  other  person,  knows,  or  can  possibly  know,  under  which 
indictment  he  has  passed  his  first  term,  or  under  which  he  will 
have  to  pass  the  second  or  the  third.  If  for  any  reascMi  pecu- 
liar to  either  of  said  indictments,  as  for  example,  some  newly 
discoTered  evidence,  ^  there  should  be  a  different  face  put 
upon  the  case,  so  as  to  induce  the  executiye  to  grant  a  pard(« 
of  the  sentence  on  that  indictment,  no  person  could  affirm 
which  of  the  three  terms  of  imprisonment  was  condoned. 

"If  a  formal  record  of  any  one  of  the  indictments,  and  the 
judgment  rendered  thereon,  were,  for  any  reason,  required  to  be 
made  out  and  exemplified,  no  clerk  or  person  skilled  in  the  law 
could  extend  the  proper  judgment  upon  such  record.  He  codd 
not 'tell  whether  it  was  the  sentence  for  the  first,  the  second,  or 
the  last  term  of  imprisonment.  Without  the  last  words  of  tbe 
sentence,  declaring  that  the  terms  of  imprisonment  should  not 
run  concurrently,  it  would  be  sufficiently  clear  and  certain.  It 
would  then,  by  force  of  law,  be  a  sentence  of  five  years*  imprison- 
ment on  each  indictment,  and  each  sentence  would  b^in  to 
run  at  once,  and  they  would  all  run  concurrently.  Such  a 
sentence  is  lawful  and  proper.  But  the  addition  that  they  were 
not  to  run  concurrently,  without  specifying  the  order  in  which 
they  were  to  run,  is  uncertain,  and  incapable  of  application.  It 
seems  to  me  that  the  additional  words  must  be  regarded  as 
Yoid.'' 

In  the  case  at  bar  the  mandate  must  therefore  be,  exceptions 
sustained.    Prisoner  discharged. 

TRIAIr-CTTMTJLATIVB  SENTRNCBS.-- Where  a  prisoner  has 
been  convicted  of  several  offenses,  the  court  may  give  judgment 
upon  each  of  them,  directing  that  the  term  of  imprisonment  for 
one  shall  commence  at  the  expiration  of  that  for  another:  Peti- 
tion of  McCormick,  24  Wis.  492,  1  Am.  Rep.  107;  State  v.  Smith, 
6  Day,  175,  5  Am.  Dec.  182.  But  see  Bx  parte  Boberts*  9  Ner.  44» 
16  Am.  Bep.  1* 
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Shbbeb  v.  Shbbb& 

(91  XAm.  sttL] 

APPBAXi^WHO  MAY  PBOSBGUTB.— An  admlnlttnlor  eui- 
BOl  appeal  firom  a  decree  of  the  probate  Judge  authorising  an  w> 
Hon  on  bte  twnd.  He  ia  not  a  person  "aggrleyed/'  In  the  atatntofy 
MOM,  nor  la  he  thereby  concluded  from  asserting  or  defending  aoj 
daima  or  property  righta  in  any  proper  courL 

0.  E.  &  A.  S.  LitUefield^  for  tlie  appdlant. 

L.  M.  Staples^  for  the  appellee, 

***  EMEBY,  X  The  appellee  cites  the  case  of  Bnlfineh  t. 
Waldoboio,  64  Me.  150,  as  conclnsiTe  antboritj  against  the 
daim  of  an  administrator  to  appeal  from  a  decree  of  the  judge 
of  probate  allowing  an  action  in  the  name  of  the  judge  upon 
the  bond  of  the  administrator.  The  appellant  nrgea  that  the 
ease  cited  was  decided  adyersely  to  the  administiator  npon  the 
groimd  that  the  administrator  wotQd  be  indemnified  by  the 
oosts  he  wonld  necoyer  in  case  the  action  proyed  to  be  gronnd- 
lesi.  He  further  urges  that  this  ground  is  untenable,  since,  as 
he  says,  costs  cannot  be  recoyered  by  the  defendant  against  the 
jndgie^  or  anyone  else,  in  soch  an  action,  and  hence  that  the 
dedaion  is  erroneous  and  should  not  be  followed. 

It  may  not  be  amiss,  therefore,  to  re-ezamine  npon  principle 
the  question  whether  an  administrator  has  a  legal  right  to  ap- 
peal from  such  a  decree.  Only  persons  ^'aggrieyed"  by  a  decree 
can  •*•  appeal  therefrom  (Key.  Stats.,  c.  63,  sec.  23),  but  it  ia 
now  long  and  well  settled  that  a  person  is  not  ^'aggrieyed''  in 
the  statutory  sense  of  that  word  unless  he  would  be  concluded 
hy  the  decree  from  the  assertion  of  some  claim  of  personal  or 
property  right.  The  mere  fact  that  a  person  is  hurt  in  his 
feelings^  wounded  in  his  affections,  or  subjected  to  inconyen- 
ience,  annoyance,  discomfort,  or  even  expense  by  a  decree  does 
Bot  entitle  him  to  appeal  from  it,  as  long  as  he  is  not  thereby 
concluded  from  asserting  or  defending  his  claims  of  personal  or 
property  righta  in  any  propter  court.  Thus  a  debtor  of  a  de- 
ceased person  cannot  appeal  from  the  appointment  of  a  partio- 
^ilar  person  as  administrator,  notwithstanding  his  argument 
that  the  person  appointed  would  act  oppressiyely  toward  him: 
Swan  T.  Picquet,  3  Pick.  448.  A  person  claiming  property 
nnder  a  gift  to  him  causa  mortis  cannot  appeal  from  a  decree 
Urging  the  administrator  with  the  property  and  ordering  its 


840  Sheber  v.  Shebbb.  [Maine, 

distribution  among  the  next  of  kin,  notwitliatanding  the  argu- 
ment that  snch  decree  would  eabject  him  to  the  annoyance  and 
expense  of  a  lawsuit:  Lewis  t.  Bolitho,  6  Gray,  137.  A  cred- 
itor oannot  appeal  from  a  decree  denying  a  petition  for  Ccense 
to  sell  real  estate  for  the  payment  of  debts  though  such  denial 
may  compel  him  to  incur  the  expense  of  an  action  and  Ie?y: 
Henry  y.  Estey,  13  Gray,  336.  The  stepmother  of  minor  chil- 
dren, whose  parents  are  both  dead,  cannot  appeal  from  a  decree 
appointing  some  other  person  as  guardian,  though  such  decree 
may  depriye  her  of  their  custody  and  companionship:  Lawless 
Y.  Beagan,  128  Mass.  592.  Trustees  of  a  fund  b^aqueathed  to 
a  minor  cannot  appeal  from  a  decree  appointing  a  particular 
person  as  guardian  for  the  minor  howeyer  much  they  may  pre- 
fer some  one  else,  or  even  no  guardian:  Deering  ▼.  Adams,  84 
Me.  41.  A  sister  to  a  person  of  unsound  mind  cannot  appeal 
from  a  decree  appointing  some  other  person  to  be  the  guardian 
of  her  ndatiye,  unless  at  least  she  has  an  interest  in  the  estate 
of  her  relatiye  as  heir:  Briard  t.  Goodale,  86  Me.  100,  41  Am. 
St.  Sep.  526. 

Tested  by  the  rule  aboye  stated  and  illustrated,  the  adminis- 
trator in  this  case  is  not  aggrieyed  by,  and  cannot  appeal  from, 
the  decree  allowing  a  suit  upon  his  bond.  He  is  not  concluded 
by  it  from  '^^  asserting  or  defending  any  claim  of  personal  or 
property  right  with  respect  to  the  estate,  the  heirs^  legatees^  or 
creditors.  It  does  not  eyen  conclude  him  from  asking  the 
court  to  allow  him  in  his  account  the  expenses  of  the  suit.  His 
appeal,  therefore,  was  rightfully  dismissed.  The  case  of  Bul- 
finch  y.  Waldoboro,  54  Me.  150,  is  affirmed* 

Exceptions  OYerruled. 


APPBAL— WHO  MAY  PROSEOIJTB.— Under  a  ttatute  gfytaa 
the  right  of  appeal  to  any  person  aggrieyed  by  a  probate  decree, 
the  persons  who  may  exercise  such  right  are  those  who  haye  rights 
which  may  be  enforced  at  law  and  whose  pecuniary  intoest  may 
be  established  in  whole  or  In  part  by  the  decree:  Briard  y.  Goodale. 
86  Me.  100,  41  Am.  St.  Rep.  62a  An  administrator  de  bonis  noo 
may  appeal  from  a  decree  allowing  an  account  of  the  former  ad- 
ministrator: Wlggln  y.  Bwett;  6  Met.  194»  88  Am.  Dee.  71€L 
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GiLB   t^.  Atkins. 

li^S  HaINK,  22a.l 

IJHN8— COMPUTATION  OP  TIME.— Under  a  itatnte  creat- 
nif  a  lien  on  all  colts  until  the  foal  is  six  months  old,  to  secure  tha 
serrice  fee  for  the  stalUon,  a  colt  foaled  on  the  I2th  of  Jnly  be* 
eomes  six  months'  old  at  the  beginning  of  the  11th  of  the  snbse* 
ipient  January,  and  the  statutory  lien  upon  the  colt  expires  at  that 
time. 

LIISNS  CBEATBD  BY  STATUTE  cannot  be  extended  by  ea- 
toppeL 

C.  W.  HayeSy  for  tlie  appellant. 

W.  K  Parsons,  for  the  appellee. 

**  EMERY,  J.  In  ihis  suit  to  leooYer  for  the  ienriee  of 
a  stallion,  the  plaintiff  has  attached  the  colt  and  asks  for  a 
specific  lien  judgment  ^®  against  the  colt,  aa  well  as  a  per- 
sonal judgment  against  the  defendant,  its  owner.  He  claima 
this  lien  judgment  under  chapter  25  of  the  statutes  of  1895, 
which  is  aa  follows: 

'^Section  1.  A  lien  is  h'ereby  created  on  all  colts  hereafter 
foaled  in  this  state,  to  secure  the  payment  of  the  service  fee, 
for  the  use  of  the  stallion  begetting  the  same.  Such  lien  is  to 
continue  in  force  until  the  foal  is  six  months  old^  and  may  be 
enforced  during  that  time  by  attachment  of  such  foaL** 

The  oolt  was  foaled  on  the  morning  of  July  12, 1898.  When 
did  it  become  ''six  months  old''  within  the  meaning  of  the  stat* 
nte?  The  answer  must  be  that  it  became  six  months  old  on  the 
elerenth  day  of  January,  1899,  at  the  beginning  of  that  day. 
Age  has  always  been  reckoned  that  way,  at  least  since  the 
jndgment  of  Chief  Justice  Holt  in  Fitzhugh  t.  Pennington,  !• 
Salk.  44,  and  the  rule  there  laid  down  was  explicitly  affirmed 
in  Bardwell  t.  Purrington  (1871),  107  Mass.  419..  It  is  to  be 
presumed  that  the  legislature  in  using  that  phraseology  was 
iware  how  age  had  been  reckoned  and  intended  it  to  be  so  reck- 
oned under  the  statute.  The  statutory  lien,  therefore,  con- 
tinned  in  force  until  the  beginning  of  the  eleventh  day  of  Jan- 
Titnj,  1899,  and  then  expired.  The  plaintifPs  attachment  was 
not  made  till  the  next  day,  January  12th,  when  the  lien  no 
longer  existed* 

But  the  plaintiff  insists  that  the  defendant  is  estopped  from 
^estioning  the  seasonableness  of  the  attachment,  because  when 
ipprised,  some  two  months  previous,  of  the  plaintiff's  intention 
to  enforce  his  lien,  he  assured  the  plaintiff  the  colt  was  foaled 
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on  July  20th  and  thereby  induced  the  plaintiff  to  delay  {hie  at- 
tachment. If  the  lien  had  been  created  by  the  def  endanf  8 
etipnlation  or  aaeertion  in  the 'first  instance,  it,  perhaps^  wonld 
hare  been  extended  by  the  defendant's  statement  as  to  a  later 
time  of  foaling:  Oaks  t.  Moore,  24  Me.  214,  41  Am.  Dec  879; 
bnt  the  lien  in  this  case  was  created  solely  by  statute  and  had 
inch  duration  only  as  the  statute  gare  it.  Its  entire  Titality 
was  diependent  on  the  terms  of  the  statute:  Froet  t.  naky,  64 
Me.  845.  It  could  deriye  no  life,  nor  prolongation  of  lif^  from 
any  statements  of  the  defendant  made  subsequent  to  the  foaling. 
Such  statements  might  estop  the  ^'^  defendant  p^sonallj  and 
might  subject  him  to  yarious  liabilities  and  disabilitiea,  but 
they  cannot  by  estoppel  enact  or  enlarge  a  statute.  There  was 
no  lien  on  the  colt  of  any  kind  or  extent  outside  of  the  statute. 
There  can  be  no  lien  judgment  against  the  colt  except  upon  the 
terms  prescribed  by  the  statute.  One  of  those  terms  is  that  the 
attachment  should  be  made  before  the  colt  was  six  montiia  old. 
There  is  no  proyision  that  the  parties,  either  or  both,  liy  es- 
toppel or  in  any  other  way,  may  substitute  a  liter  dato  for  IBs 
attachment. 
Exceptions  oyemled. 

TIMB— OOMFUTAnON  OF.— One  bom  on  tto  first  day  of 
ruary  becomes  of  age  on  the  last  day  of' JamiaiT,  twentrHma 
thereafter:  Note  to  Murfree  y.  Oamrndk.  26  Am.  Dee.  2801 

LIBN8  ATTACHING  BT  LAW  wffl  not  be  distoibed  bj 
Oummlng's  Appeal,  25  Pa.  St.  268,  64  Am.  Deo;  60S; 
Daylsb  8  Btrob.  Bg.  60^  01  Am.  Dec.  668. 
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ciATioK  V.  Perkins. 
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OOBPOBATIONS  — BBOIJLATION8— UGBN8B  TAX.— Aa 
Incorporated  association  that  has  laid  out  its  land  in  streets. 
squares,  and  cottaffe  lots  and  made  perpetual  leases  of  the  Mb  to 
the  occupants  of  the  cottages,  without  other  reetrlctlon  fban  that 
they  are  subject  to  ^such  rales  end  regulations  as  the  aaaodatfoo 
may  from  time  to  time  adopt,**  cannot  subsequently,  tor  reyenus 
purposes,  impose  a  Ucense  tax  on  persons  ylslting  Uie  occupanti 
of  the  cottages  to  obtain  orders  for  famUy  suppUes. 

CORPORATIONS— BBGIJLATIONS.— A  corporation  'baa  bo 
power  to  adopt  rules  or  regulations  Injuriously  affectlitg  the  rights 
of  others  under  prior  contracts^  by  <i«nATing  eondlttona  mH  em- 
braced in  theeontraetiB. 
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IV.  P.  TEompBon,  for  the  appeUaiit 

B.  F.  ft  J.  B.  Donton,  for  the  def endani 

tY»  J.    The  Wedqran  Oxore  Oampmeetfaig  Ano- 


oi'jMr 


^tion  was  ixtoorpoiated  by  special  act  of  the  legidatnre,  ap- 
piOYed  FehmaTj  19^  1873,  to  be  composed  of  the  presiding 
elders  of  the  liethodist  Episcopal  Church  of  the  East  Maine 
Oonf erence  with  the  preachers  tinder  their  charge,  and  with  the 
tatt  masters  from  Methodist  Episcopal  societies.    It  was  em- 
powered to  acquire  real  and  personal  property  and  to  sell  the 
ome,  and  '^  establish  such  by-laws  and  regnlations  as  are  neo- 
esBsry  for  the  further  and  proper  management  of  their  affairs, 
consistent  with  the  laws  of  this  state.**    The  principal  pur- 
pose of  the  corporators  was  to  acquire  and  manage  real  estate 
for  eampmeeting  purposes.    The  corporation  afterward  ao- 
qiiired  the  fee  in  that  tract  of  land  in  Korthport  known  as  the 
*Northport  Camp  Ground,"  and  which  is  a  well-known  summer 
rssort.    It  laid  out  this  land  into  cottage  lots,  with  streets, 
squares,  etc.,  and  has  leased  the  most  of  these  lots  in  perpetuum 
to  the  owners  of  cottages  thereon.    The  most  of  the  cottages  on 
the  lots  thus  perpetually  leased  are  occupied  by  their  owners  or 
others  during  the  summer  season.    The  streets  leading  through 
and  across  the  grounds  are  open  to  public  travel,  except  during 
eampmeeting  week  when  toll  is  taken  at  the  entrance  to  the 
grounds.    The  only  restriction  stated  in  the  case  as  existing  in 
the  perpetual  leases  is  that  they  are  ^'subject  to  such  rules  and 
regulations  as  the  association  may  from  time  to  time  adopf 
The  defendant  has*a  place  of  business  outside  of,  but  near, 
these  grounds  of  the  association  where  he.  sells  groceries^  fruits, 
and  provisionsy  mainly,  of  course,  to  the  summer  residents  on 
the  grounds.    ***  He  has  been  wont  to  go  round  to  the  cot- 
tages occupied  by  his  customers  upon  the  grounds  and  take 
eiders  for  his  goods»  which  orders  he  filled  at  his  store  outside 
the  grounds  and  then  delivered  the  goods  so  ordered  to  his 
eostomers  at  their  cottages  on  the  grounds.    In  doing  this  he 
passed  over  the  streets  on  the  grounds   open  (except  during 
eampmeeting  week)  to  public  travel.    The  plaintiff  association 
ewned  a  store  on  the  grounds  for  the  sale  of  various  gooda^ 
which  it  leased  for  a  rental. 

In  1898,  the  trustees  of  the  association  voted  that  "Vmy  per^ 
flon  or  persons  taking  any  order  or  orders  for  goods,  wares,  mer^ 
ehandise^  fruit,  or  produce,  or  peddling  groceries  upon  said 
gmonds  shall  pay  the  sum  of  fifteen  dollars  for  the  season.'^ 
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The  defttidant  was  duly  apprised  of  this  new  role,  but  contrn- 
ued  to  Tiait  his  cnstomera  upon  the  groiinda  and  take  their 
orders  for  goods,  and  refused  to  pay  the  fifteen  dollars.  This 
action  is  to  recorer  that  sum. 

The  question  raised  by  the  parties  in  the  statement  of  the 
case  is  whether  the  trustees  can  lawfully  impose  this  revenue 
tax  on  the  business  of  taking  orders  for  fruit,  grooeries^  and  pro- 
Tisions  from  cottagers  upon  the  grounds  of  the  aaaociatiaiv 
there  being  no  suggestion  of  any  other  purpose  of  the  Tote. 

It  is  common  knowledge  that  it  is  now  an  almost  uniTiersal 
practice  in  cities.  Tillages,  and  summer  resorts,  for  dealers  in 
such  articles  to  go  or  send  to  the  residences  of  the  costomeis 
for  orders  for  goods  to  be  deliyered  there.  The  great  con- 
venience and  comfort  of  this  practice  to  families,  especially 
those  in  summer  cottages,  are  obvious.  If  the  trustees  of  the 
plaintiff  association  can  impose  a  revenue  tax  on  that  practice^ 
they  can  make  the  tax  so  high  as  to  break  it  up,  and  compel  the 
occupants  of  the  cottages  on  the  lots  held  by  them  under  per- 
petual leases  to  trade  exclusively  with  some  favored  dealer  on 
the  grounds,  or  to  go  some  distance  to  find  a  dealer  outside  of 
the  grounds.  Clearly,  the  cottagers  cannot  be  subjected  to  such 
arbitrary  power,  unless  it  is  plainly  expressed  in  the  terms  of 
the  leases  under  which  they  occupy.  The  only  condition  or 
restriction  in  the  leases  stated  in  the  case  is,  that  they  are 
''subject  to  such  rules  and  regulations  as  the  association  *^ 
may  from  time  to  time  adopt.''  What  the  context  might  show 
we  do  not  know.  We  are  confined  to  the  particular  extract 
stated. 

We  think  that  condition  or  restriction  imports  only  rules  and 
nsgulations  of  a  police  nature,  such  as  may  be  adopted  for  the 
preservation  or  improvement  of  the  health,  morals,  religion, 
comfort,  and  convenience  of  all  the  occupants  of  the  grounds. 
We  do  not  think  it  can  be  extended  to  include  an  indefinite 
power  to  impose  taxes  directly  or  indirectly  upon  the  cottageis 
at  the  discretion  of  the  trustees,  or  even  to  abridge  their  com- 
fort or  convenience  for  mere  purposes  of  revenue  to  the  associa- 
tion, when  the  enjoyment  of  that  comfort  or  convenience  is  in 
no  way  hurtful  to  the  health,  morals,  religious  sentiment,  com- 
fort, or  convenience  of  that  particular  community. 

It  is  argued  that  the  tax  is  imposed  upon  the  grocer,  not  on 
the  cottager,  and  that  the  association  is  under  no  obligation  to 
the  grocer  and  can  exclude  him  from  the  grounds  entirely,  or 
impose  upon  him  any  conditions  of  entrance  including  the  pay- 
ment of  a  revenue  license  fee. 
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The  power  of  the  association  is  not  so  absolute  as  that.    It 
has  laid  out  its  grounds  into  lots,  streets,  and  squares,  and  has 
inrited  people  to  take  leases  of  lots,  build  cottages  thereon,  and 
occupy  them  as  residents.    It  has  thrown  open  the  streets  and 
squares  to  the  free  use  of  all  persons  occupying  the  cottages  or 
having  business  or  social  relations  with  the  cottagers,  at  all 
times  except  during  campmeeting  week,  when  a  toll  is  charged 
at  tlie  entrance.    This  state  of  things  has  existed  for  more  than 
twenty  years.    While,  as  before  stated,  the  association  ^has  re- 
tained full  power  to  make  reasonable  rules  and  regulations  of  a 
police  natui^  it  has  not  apparently  reserved,  if  it  ever  pos- 
sessed, the  power  to  prevent  the  use  of  the  streets  by  the  cot- 
tagers or  by  those  having  business  or  social  relations  with  them, 
or  to  impose  a  tax  for  such  use  in  the  ordinary  intercourse  of 
life,  or  in  other  words,  to  shut  off,  or  impose  revenue  conditions 
upon,  the  intercourse  of  the  cottagers  with  the  rest  of  the  town 
or  state. 

It  is  again  argued  that  the  charter  gave  the  association  au- 
thority ^^  *Ho  establish  such  by-laws  and  regulations  as  are 
necessary  for  the  further  and  proper  management  of  their  af- 
faiis,"  and  that  license  fees  like  that  imposed  in  this  case  are 
necessary  for  requisite  revenue.  Granting,  for  the  purpose  of 
the  argument  only,  that  in  making  its  leases  and  opening  its 
streets,  etc,  the  association  might  have  reserved  the  power  to 
impose  such  license  fees  as  conditions  or  restrictions,  it  does  not 
appear  to  have  donid  so.  The  rights  of  the  cottagers  in  their 
cottages  and  in  the  streets,  and  to  the  use  of  them  for  business 
and  social  intercourse  acquired  under  the  perpetual  leases  of 
the  lots,  cannot  now  be  abridged  without  their  consent  to  enable 
the  association  to  raise  a  rerenue.  A  corporation  has  no  power 
to  adopt  rules  or  regulations  injuriously  affecting  the  rights 
of  others  under  prior  contracts,  by  annexing  conditions  not  em- 
braced in  the  contracts:  Illinois  Conference  Female  College  t. 
Cooper,  26  111.  148  (133). 
Pkhrtifl  nonsuit. 


C0EPORATION8— POWERS.— A  corporation  possesses  only  such 
powers  and  capacities  as  are  spedflcaUy  granted  by  the  act  of  In- 
corporation, or  are  necessary  to  carry  Into  effect  the  powers  thus 
fnmted:  Note  to  Abby  y.  BlUnps,  72  Am.  Dec.  148;  Franklin  Nat 
Bank  T.  Whlt^ead.  149  Ind.  seo,  63  Am.  St  Rep.  802.    . 
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Alis  f^.  Nadbau; 

[9t  MAin,  3B2.] 

JUDOMBMT  ON  BNTIBB  CONTRAOT,  WHSN  A  BA&— 
But  one  mction  can  be  malntaiiied  for  the  breach  of  an  indlTlalble 
€ontimet»  and  the  Jodgmenl  In  that  action  ia  a  bar  to  a  aeeond 
mat 

TUVQUBtn  ON  BNTIRB  OONTBAOT  AS  BAB.— A  petmi 
cannot  sever  an  Indlviafble  contract*  and  thereby  become  entltied 
to  maintain  sereral  actions  for  several  breaches  of  tt,  simply  by 
limiting  Us  claim  for  damages  In  his  earlier  actions  to  less  than 
fall  damages.  In  snch  case  it  Is  presumed  that  the  piaintifl  alleged 
and  recovered  in  Ills  first  action  all  the  damages  tliat  he  had  sos- 
tained. 

JUDGMENT  ON  BNTIBB  OONTBAOT  AS  BAB.— A  person 
wrongfully  discharged  before  the  end  of  the  period  covered  by  a 
contract  for  personal  services,  and  paid  the  wagea  dne  him  np  to 
the  time  of  his  discharge,  cannot,  after  suing  toe  and  recovering 
damages  for  the  breach  of  the  contract  up  to  the  time  of  suit, 
maintain  another  action  to  recover  for  the  balance  of  the  period 
covered  by  the  contract  In  such  case^  the  first  Judgment  Is  a  bar 
to  the  second  suit. 

F.  W.  KoYej,  for  the  appellant. 

H.  T.  Waterhouae  and  B^F.  Cleave%  for  the  appellaa» 

*M  SAVAQE,  J.  The  pkintiji  brings  this  addon  to  feeover 
damages  for  the  breach  of  a  contract  of  aemcs^  wherebj  the 

plaintiff  alleges  that  he  agreed  to  enter  and  remain  in  the  em- 
ployment of  the  defendant  for  the  period  of  six  months  trm 
the  ninth  day  of  November,  1897,  and  that  the  defendant  agreed 
to  hire  the  plaintiff  for  the  same  period  and  to  pay  him  for  bis 
labor  the  sum  of  ten  dollars  per  week.  The  plaintiff  further 
alleges  that  he  entered  upon  the  performance  of  the  contract 
upon  his  party  and  oontinned  to  work  imtil  January  16,  1898, 
upon  which  day  he  was  discharged  by  the  defendant^  without 
lawful  cause. 

The  case  shows  that  the  plaintiff  was  paid  all  wages  dne  him 
up  to  the  time  of  his  discharge.  On  March  12, 1898,  the  plain- 
tiff  '^  commenced  an  action  against  the  defendant  for  dam- 
ages, alleging  the  same  breach  of  the  same  contract  as  ia  al- 
leged here,  and  claiming  damages  to  the  date  of  his  writ  In 
that  action  he  ultimately  recovered  judgment  in  damages  tot 
an  amount  equal  to  the  weekly  wages  agreed  upon  from  January 
15, 1898,  to  March  12, 1898. 

This  ajction  was  commenced  November  23,  1898,  and  the 
plaintiff  now  claims  to  recover  damages  from  March  12,  189^ 
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to  Hay  9, 1898,  ibe  remaindar  of  the  period  ooyered  by  the  con- 
traoL  At  the  doae  of  the  testimony,  the  defendant^ a  ooimael 
leqneated  the  preaiding  justice  to  instruct  the  joiy  that  the 
judgment  in  the  former  action  waa  a  bar  to  recoyeiy  in  this  suit. 
To  a  refuaal  to  gire  fhia  instruction  the  defendant  excepted. 

We  think  the  requested  instruction  should  haye  been  giyen* 
Here  ia  a  aingle  and  indiyisible  contract,  a  hiring  for  the 
period  of  aiz  montha.  When  the  defendant  discharged  the 
plaintiff  he  broke  the  contract  He  broke  it  altogether.  But 
tbexe  waa  only  one  breach.  TEe  plaintiff  urges  that  while  the 
eoutract  wbb  entire,  the  performance  waa  diyisible,  that  each 
Greek's  work  constituted  a  performance  so  far^  and  that  the 
defendant  was  in  default  each  week  he  failed  to  continue  plain- 
tiff in  his  employment.  Hence,  the  plaintiff  claims  that  an  ac* 
tion  will  lie  for  each  default  A  little  examination  will  show 
that  this  position  cannot  be  sustained. 

The  contract  of  the  defendant  may  be  yiewed  in  a  twofold 
aspect    In  the  first  place,  he  agreed  to  continue  the  plaintiff 
in  his  employment  for  a  period  of  six  months.    That  contract 
▼at  entire  and  indiyisible.    There  waa  a  single  breach  of  that 
part  of  the  contract    He  also  agreed,  we  will  assume,  to  pay 
the  plaintiff  weekly.    Performance  of  that  part  of  the  con- 
tract by  the  defendant  was  diyisible,  and  the  plaintiff  might 
hare  maintained  an  action  for  wages  for  seryices  performed  on 
€ach  failure  of  the  defendant  to  pay  as  he  agreed.    To  this  ef- 
fect are  most  of  the  cases  cited  by  the  plaintiff  from  our  own 
decisions.    But  such  is  not  this  case.  *    After  the  plaintiff  waa 
discharged,  he  performed  no  more  seryice,  and  was  entitled  no 
longer  to  wages  as  such,  for  the  contract  was  at  an  end.    The 
damage  waa  the  loss  of  his  contract  right  to  earn  wages.    He 
wa«  entitled  to  recoyer  all  the  damages  he  sustained  *®®  by  the 
bleach,  both  present  and  prospectiye,  and  for  euch  a  breach 
hut  one  action  can  be  maintained:  Sutherland  y.  Wyer,  67  Me. 
€4.    The  plaintiff  brought  an  action  for  breach  of  contract  and 
recerered  judgment  for  damages.    It  is  to  be  presumed  that  he 
recoTcred  all  he  was  entitled  to  receive  for  that  breach.    We 
think  the  principles  stated  ii\  Sutherland  y.  Wyer,  67  Me.  64, 
are  decisive  upon  this  point:  See,  also.  Miller  y.  Goddard,  34 
Me.  102,  56  Am.  Dec.  638;  Colbum  y.  Woodworth,  31  Barb. 
381;  Olmstead  y.  Bach,  78  Md.  132,  44  Am.  St.  Rep.  273;  James 
T.  Alien  County,  44  Ohio  St.  226,  58  Am.  Bep.  821,  and  cases 
cited;  2  Sedgwick  on  Damag'es,  8th  ed.,  sec.  366. 
But  the  plaintiff  contends  that  the  rule  ahould  not  apply  here^ 
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because  in  his  first  writ  he  claimed  damages  only  to  May  12, 
1898.  If  this  contention  is  sound,  it  follows  that  any  litigant 
may  seyer  an  indivisible  contract,  and  become  entitled  to  main- 
tain seyeral  actions  as  for  several  breaches  of  it,  simply  by  lim- 
iting his  claim  for  damages  in  his  earlier  actions,  to  less  thin 
full  damages.  We  think  this  cannot  be  done.  As  w«  hare  al- 
ready suggested,  the  law  presumes  that  the  plaintiff  alleged  and 
recovered  in  his  first  action  all  the  damages  thai  he  sustained. 
Exceptions  sustained. 

JUDGMENT— MBRGBR  OF  ACTIONS  BY.—If  a  servant  Is 
wrongfuny  discharged,  but  his  wages  are  paid  up  to  that  time,  tas 
cannot  recover  In  separate  suits  for  future  Installments  of  wageii 
but  onl^  for  a  breach  of  the  contract  of  employment*  and  one 
recovery  is  a  bar  to  another  action  under  such  ccmtraet:  Moimh 
graphic  note  to  McMullan  v.  Dickinson  Countj,  61  Am.  8t  fiflf^ 
61S^  617. 


Wgbbks  and  Potter  Gompant  v.  ElliotCp 
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HUSBAND  AND  WIFB-INSOIiYBNOT  OF  HUSBAND- 
RIOHT  OF  WIFB  TO  PROYB  OLAIM.— A  wife  to  whom  her  hat- 
band is  Indebted  may  prove  and  enforce  her  ckUm  against  his  s» 
tate  in  Insolvency. 

J.  Williamson^  for  the  appellant. 

W.  P.  Thompson,  for  the  appellee. 

^^  SAYAQE,  J.  Luella  E.  Elliott  presented  daims  agaissl 
the  estate  of  her  hushand^  Tilton  A.  Elliott,  in  insolvency.  She 
claimed  to  be  the  indorsee  and  owner  of  one  note  for  one  thou- 
sand  dollars,  originally  given  by  her  husband  to  her  faiheri 
A.  E.  Houghton,  and  by  him  indorsed  to  her;  also  the  payee 
of  another  note^  for  five  hundred  dollars,  '^  given  to  her  bj 
her  husband;  also  the  holder  and  owner  of  a  due^bill  for  one 
hundred  dollars.  All  these  obligations  were  for  money  lent 
These  claims  were  admitted  to  proof  by  the  judge  of  the  court 
of  insolvency,  and  the  Weeks  and  Potter  Company,  a  creditor^ 
appealed. 

The  appellant's  objections  are:  1.  That  credit  should  be 
given  on  said  claim  for  the  support  furnished  to  A.  E.  Houghton 
and  wife  by  the  insolvent  debtor;  and  2.  That  the  daimant,  n 
wife  of  the  debtor,  is  not  aititled  to  prove  against  the  estate 
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of  her  husband  a  claim  for  money  lent  by  her  4o  him  from  her 
separate  estate^  and  nsed  by  him  in  his  business. 

We  do  not  think  that  either  objection  can  be  sustained.  The 
first  fails  for  want  of  proof.  The  case  shows  that  the  claimant's 
father,  A.  E.  Houghton,  and  his  wife,  had  been  living  in  the 
family  of  the  debtor  for  some  time  prior  to  his  going  into  in- 
solTency,  bnt  it  does  not  show  any  contract,  express  or  implied, 
by  which  Honghton  is  liable  for  his  snpport  either  to  the  debtor 
or  to  the  claimant.  The  inference  is  rather  to  the  contrary, 
taking  into  acconnt  the  relationship  of  the  parties,  and  also 
certain  pecnniaiy  gifts  or  advancements  which  Houghton  had 
made  to  the  claimant,  and  of  which  the  insolvent  had  the  nse 
in  whole  or  in  part.  Nor  does  the  case  show  facts  which  we 
think  should  be  regarded  as  fraudulent  as  to  creditors  within 
the  insolvent  law. 

The  second  objection  presents  the  question  whether  a  wife 
▼ho  holds  a  valid  indebtedness  against  her  husband  can  prove 
the  same  against  his  estate  in  insolvency.    We  have  no  doubt 
that  she  can.    It  is  not  claimed  here  that  she  may  not  lawfully 
contraot  with  her  husband,  or  that  his  note  to  her  is  not  valid, 
or  that  the  title  to  his  note  to  a  third  person  does  not  pass  to 
her  by  sale  or  gift,  and  indorsement:  Motley  v.  Sawyer,  34  Me. 
540;  Webster  v.  Webster,  58  Me.  139,  4  Am.  Bep.  253;  Blake  t. 
Bkke,  64  Me.  177.     But  it  is  claimed  that,  while  the  marriage 
relation  continues,  she  cannot  enforce  her  claim  by  proving  it 
agamst  his  insolvent  estate.    At  common  law  a  wife  could  not 
maintain  an  action  at  law  against  her  husband.    And  it  has 
been  held  that,  while  the  marital  relation  continues,  her  rights 
in  this  respect  have  not  been  enlarged  by  statute:  Smith  t. 
Qorman,  41  Me.  405;  Crowther  v.  Crowther,  ••*  55  Me.  368. 
Her  contract  with  her  husband  is  not  invalid,  but  the  right  to 
enforce  it  against  him  is  suspended  during  coverture.    But  it  is 
raspended  no  longer,  and  it  is  suspended  only  as  against  him: 
Lane  v.  Lane,  76  Me.  521;  Blake  v.  Blake,  64  Me.  177.    The 
vife's  administrator  was  allowed  to  recover  against  the  hus- 
band's executor,  in  Morrison  v.  Brown,  84  Me.  82.    We  see  no 
good  reason  why  the  wife  may  not  prove  her  claim  against  his 
insolvent  estate.    The  proceeding  is  not  against  the  husband, 
hnt  against  his  estate,  which  is  in  the  hands  of  the  court  for 
distribution.    None  of  the  reasons  which  weigh  against  suits 
^>etween  husband  and  wife  are  applicable  in  such  a  case.    Her 
urterests  are  not  adverse  to  his.    There  is  no  controversy  be- 
tween them.    There  are  no  principles  of  public  policy  to  be  con- 
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trayened  by  permitting  her  to  prove  her  daim  and  share  in  &• 
distribntioiu  The  statute  provides  that  ^creditors^  may  prore 
their  daiins.  No  distinction  is  made.  And  we  think  it  ii 
clearly  the  intent  of  the  statute  that  all  creditors  shall  share 
in  the  assets:  See  In  re  Blandin^  1  Low.  643,  a  case  in  point 
The  insolvent  law  has  been  in  f orcie  for  more  than  twenty  yean. 
During  that  time  thousands  of  wives  have  proved  daims  agamai 
the  estates  of  their  husbands.  If  the  law  is  as  claimed  by  the 
appellant,  it  is  certainly  i^markable  that  the  right  to  do  ao  has 
not  been  challenged  before  this  time. 

The  appellant  has  cited,  and  reUes  upon,  dedoouB  in  Mssbs- 
chusebts  to  the  effect  that  a  note  given  by  a  husband  to  a  vifa 
cannot  be  collected  even  in  the  hands  of  a  third  party.  This 
is  so,  because  under  the  statute  of  Massachusetts^  unlike  our 
statute,  husbands  and  wives  may  not  contract  with  each  other. 

Appeal  dismissed  with  oosts.  Decree  of  oouit  of  insolvent 
affirmed* 


HUSBAND  AND  WIPB-WIFB  AS  ORBDITOB  OF  HUS- 
BAND.—A  wife  who  has  made  a  bona  fide  loan  of  her  money  to 
her  husband  shortly  before  his  failure  In  business  Is  entitled  to  ths 
same  protection  out  of  his  assets  as  ajre  his  other  eredlton: 
?•  Kalser»  85    Wis.  882;  89  Am.  St  Bep.  8ttl 
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JUDIOTAIi  SALBS-VAIilDITY-COLLATBBAIi  ATTACK- 
EQUITY  JURISDICTION.— A  statute  providing  that  '^ales  of  reel 
estate  may  be  made  under  the  proyisions  of  a  win,  without  the 
executor  giving  bond  when  the  will  so  provides**  does  not  apply 
when  the  testatrix  In  her  wiU  requests  that  '^o  official  bond  be 
required  to  be  filoil  by  the  executor  In  his  said  capacity,"  and  the 
will  makes  no  provision  for  the  sale  of  real  estate.  Hence»  a  pn^* 
bate  decree  licensing  the  sale  of  land  In  such  case  by  an  executor 
without  his  giving  bond  Is  void  and  renders  the  sale  Invalid,  sub- 
jecting both  decree  and  sale  to  collateral  attack,  though  no  appeal 
Is  taken.  A  complainant,  however,  who  is  not  In  possession  of  tbs 
land,  has  a  complete  and  adequate  remedy  at  law,  and  cannot 
maintain  a  bm  In  equity  to  remove  the  alleged  eloud  upon  his  tttle 
arising  from  the  executor's  deed. 

W.  B.  Anthoine  and  T.  L.  Talbot^  for  the  appellant. 

M.  P.  Frank  and  P,  J.  Larrabee^  for  the  appellees. 
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SAVAGE,  J.  Appeal  from  decree  of  prending  justice 
dismiBsing  tlie  bill  of  complainant.  The  complainant  dainur 
title  to  certain  real  estate  deecribed  bj  mesne  conyeyancee  from 
the  heiiB  of  »^  Submit  C.  BuBsell.  The  defendant  George  P* 
Bussell  claims  title  to  the  same  premises  by  a  conveyance  from 
the  executor  of  the  last  will  and  testament  of  Submit  C.  Bnssell. 
He  alleges  that  the  sale  to  him  was  made  under  license  from  the 
probate  conrt^  after  due  proceedings  had,  and  was  made  for  the 
purpose  of  raising  money  to  pay  the  debts  of  the  estate  of  Sub- 
mit G.  Bnssell.  The  complainant  replies  that  one  of  the  debts 
named  in  the  petition  for  license  to  sell  was  a  fraudulent  and 
collusiye  judgment  obtained  by  Gteorge  F.  Bussell  against  his 
father  John  H.  Bussell,  as  executor,  and  that  the  personal  es- 
tate of  Submit  C.  Bussell  was  sufScient  to  pay  all  the  Talid  in- 
debtedness of  the  estate,  together  with  the  expenses  of  adminis- 
tration. He  also  alleges  that  the  conyeyance  from  the  executor 
to  George  F*  Bussell  was  without  consideration  except  for  the 
fraudulent  and  collusiTe  judgment  set  forth,  and  that  the  con- 
yeyance was  made  in  execution  of  a  scheme  to  defraud  him, 
to  create  a  doud  upon  the  title  of  his  real  estate,  and  deprive 
bim  of  his  right  to  the  same.  The  complainant  replies  further 
that  the  license  under  which  the  sale  to  George  F.  Bussell  waa 
made  was  void,  and  that  the  sale  and  deed  and  all  proceedings 
thereunder  were  void,  for  the  reason  that  the  executor,  before 
making  the  sale,  gave  no  bond  to  the  judge  of  probate  under 
the  provisions  of  the  Bevised  Statutes,  chapter  71,  section  4. 

The  answer  of  the  defendatits  to  these  contentions  of  the 
complainant  is,  that  the  judgment  complained  of  was  neither 
frandnlent  nor  collusive,  but  was  in  every  respect  valid;  and 
that  he  was  excused  from  giving  bond  upon  obtaining  the 
license  to  sell  real  estate,  by  a  valid  decree  of  the  judge  of  pro- 
hate,  nnder  one  of  the  provisions  of  the  will  of  Submit  C.  Bus- 
sell,  which  was,  after  nominating  her  husband,  John  H.  Bus- 
sel],  as  executor,  ^hat  no  official  bond  in  his  said  capacity  be 
TeqTiired  to  be  filed  in  the  probate  court  by  him,**  and  further, 
inasmuch  as  no  appeal  was  taken,  that  the  decree  of  the  pro- 
hate  court,  excusing  the  executor  from  filing  bond,  is  conclu- 
sive in  this  proceeding. 

The  defendants,  other  than  George  F.  Bussell,  are  mortga- 
gees, holding  a  mortgage  from  George  F.  Bussell,  given  after 
he  obtained  the  deed  from  the  executor. 

•"*  The  complainant  prays  that  the  alleged  fraudulent  judg^ 
neat  may  be  annulled,  that  the  doud  upon  his  title  be  removed 
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by  canceling  the  executor's  deed  to  George  F.  Bnssell,  and  the 
mortgage  deed  of  George  F.  Bussell  to  the  other  defendants. 

The  presiding  justice  f  onnd,  and  we  assume  it  to  be  troi^  that 
Submit  C.  Bussell  died  February  7,  1896,  testate;  that  h&r  will 
was  admitted  to  probate  on  the  third  Tuesday  of  Mardi,  1896, 
and  her  husband,  John  H.  Bussell,  was  appointed  executor,  and 
was  not  required  to  give  bond  as  such;  and  that,  in  the  mean- 
time, certain  of  the  heirs  and  devisees  of  Submit  C.  Bussdl  had 
conveyed  their  interests  in  her  real  estate,  which  is  the  hmd 
described  in  this  bill,  to  John  H.  Bussell,  and  his  title  afterward 
came  to  the  complainant.  But,  of  course,  the  title  or  owner- 
ship of  the  complainant  in  the  land  was  subject  to  the  right  of 
the  executor  afterward,  if  necessary,  to  cause  it  to  be  taken  and 
sold  for  the  payment  of  the  debts  of  the  estate.  It  further  ap- 
pears that  auit  was  brought  by  George  F.  Bussell  against  Jolm 
H.  Bussell  as  executor,  and  the  judgment  complained  of  was 
obtained  in  November,  1897.  In  March,  1898,  the  executor 
petitioned  the  probate  court  for  license  to  sell  the  real  estate 
described,  for  payment  of  debts,  and  after  due  proceedings,  on 
April  13,  1898,  that  court  decreed  that  he  have  license  to  sell 
at  public  or  private  sale,  without  giving  bond.  No  appeal  was 
taken  from  this  decree.  License  was  issued,  and  under  it,  the 
executor  sold  the  real  estate  to  George  F.  Bussell,  and  made, 
executed,  and  delivered  to  him  a  deed  of  the  same.  It  should 
be  said,  also,  that  the  testatrix,  in  the  will,  requested  that  '^ 
official  bond  be  required  to  be  filed  by*'  the  executor  ^in  his 
said  capacity.** 

In  view  of  the  conclusion  we  have  reached,  it  is  not  necessary 
to  state  any  other  facts.  The  first  question  which  arises  con- 
cems  the  validity  of  the  executor's  deed.  If  that  was  invalid, 
then  the  complainant  has  a  plain  and  adequate  remedy  at  law, 
without  the  aid  of  the  court  in  equity,  and  it  will  not  be  neces- 
sary in  this  case  to  consider  the  questions  of  fraud  and  collu- 
sion. For  if  the  deed  fails,  all  prior  proceedings  are,  for  the 
present,  immaterial. 

The  presiding  justice  found  that  the  probate  court,  in  grant* 
ing  *''*  the  license,  "adjudged  that,  under  the  provisions  of 
the  will,  no  bond  was  required,**  and  ruled  that,  as  no  appeal 
was  taken,  the  decree  was  conclusive.    Was  this  ruling  correct? 

The  jurisdiction  and  powers  of  the  probate  court,  with  re- 
spect to  the  settlement  of  the  estates  of  deceased  peidons,  sie 
defined  by  statute.  That  court  has  no  common-law  jurisdie- 
tion.    Its  jurisdiction  is  special  and  limited,  and  it  has  no 
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powen  mtB  those  conferred  upon  it  by  statnte.    So  it  is  like- 
wise tme  that  the  proceedings  in  petitioning  for  license  to  sell 
real  estate,  when  it  is  necessary  for  the  paymient  of  debts,  tha 
granting  of  the  license,  and  the  conditions  precedent  to  the  an* 
thority  to  make  a  valid  sale,  are  all  regulated  by  statnte.    It  is 
provided  in  the  Bevised  Statutes,  chapter  71,  section  4,  that 
persons  licensed  to  sell  real  estate,  'before  proceeding  to  make 
each  sales  •  •  •  •  shall  give  bond  to  the  judge  for  a  sum,  and 
▼ith  sureties  to  his  satisfaction,'^  conditioned  for  observing 
sll  provisions  of  law  for  the  sale,  for  using  due  diligenoe,  and  for 
applying  and  accounting  for  the  proceeds  of  the  sale.    This  is 
the  requirement  of  the  statute,  irrespective  of  the  decree  of  the 
judge  of  probate.    The  giving  of  such  bond  is  a  prerequisite 
to  the  right  by  the  executor  to  make  a  valid  sale:  Campbell  v. 
Knights,  26  Me.  224,  45  Am.  Dec.  107;  Parker  v.  Niohols,  7 
Pick.  111.     In  these  cases,  the  sales  were  held  invalid,  on  ac- 
eoTint  of  the  failure  of  executors  to  make  the  oath  then  required 
by  statute^  but  the  reasons  given  are  equally  applicable  here. 
Such  sales  are  in  derogation  of  the  rights  of  heirs  and  devisees. 
and  it  has  always  been  held  that  a  purchaser  under  such  a  stat- 
ute Bale  is  bound  to  show  strict  compliance  with  statutory  re- 
quirements, if  his  title  is  called  into  question.    It  follows,  then, 
that  unless  relieved  by  other  sections  of  the  statutes,  the  execu* 
tor  acquired  by  his  license  no  authority  to  sell;  and,  if  he  had 
no  auUiorityj  he  could  not  make  a  valid  sale.    The  supposed 
authority  for  issuing  such  a  license  without  bond  is  found  in 
the  Bevised  Statutes,  chapter  64,  section  8,  where  it  is  pro- 
vided that  'letters  testamentary  may  issue,  or   sales  of  real 
estate  may  be  made  under  the  provisions  of  a  will,  without  the 
executor  giving  bond  •  •  •  •  when  the  will  so  provides.'*    But 
this  provision  is  of  no  avail  here.    This  sale  was.  not  made 
"rmier  the  provisions  of  a  wilL'*    This  will  makes  no  provisions 
'^  for  the  sale  of  real  estate.    It  gives  no  authority  to  the 
exiecutor  to  sell  real  estate.    It  is  silent  in  regard  to  the  dispo- 
ntion  of  the  real  estate,  except 'by  devise.    A  testator  in  his 
viU  may  authorize  his  executor  to  sell  the  real  estate,  to  pay 
legacies  or  debts,  and  he  may  authorize  him  to  do  so  without 
giving  bond.    A  testator  may  do  this,  but  the  court  cannot. 
And  this  testator  did  not  give  such  authority. 

The  defendants  strongly  contend,  however,  that  it  is  now  too 
late  to  question  the  validity  of  the  license  or  of  the  sale  made 
under  it.    Their  position  is  that  the  judge  of  probate  had  juri»- 
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« 
diction  of  the  iralject  mattoT,  and  that  his  decree  therein,  not 
appealed  from,  ia  conclusire.  As  to  this,  it  may  be  obeeryed 
in  the  first  place,  it  is  the  statute,  and  not  the  judge  of  probate, 
which  imposes  npon  the  ezecntor  the  duty  of  giving  bond.  The 
decree  of  the  judge  cannot  make  it  any  more  or  any  less  his 
duty  to  giye  a  bond.  The  judge  has  no  authority  given  him  by 
statute  to  excuse  the  giving  of  such  a  bond.  It  may  be  argued 
that  the  judge  of  probate  must  of  necessity  decide  in  each 
instance  whether  a  bond  is  required  by  statute  or  not  So  he 
must.  But,  if  he  decide  erroneously,  as  in  this  case,  does  it 
follow  that  his  decree,  in  violation  of  the  statute,  remains  in 
force,  until  reversed?  If  so,  he  may,  by  mistake,  nullify  a  stat- 
ute. Is  not  such  a  case  rather  like  the  many  others  where 
judges  of  probate  have  assumed  jurisdiction,  and  mistakenly 
exercised  powers  not  given  them  by  statute,  and  where  their 
decrees  have  been  held  to  be  void?  Suppose,  for  instance,  that 
a  judge  of  probate  should  erroneously  issue  letters  of  adminis- 
tration to  an  administrator  or  letters  of  guardianship  to  a  guar- 
dian, without  taking  bond — ^would  such  persons  be  authorized 
to  act?  Suppose  he  should  grant  administration,  in  violation 
of  the  statute,  after  the  intestate  had  been  dead  twenty  years, 
as  in  Wales  v.  Willard,  2  Mass.  124;  or  suppose  he  should  ap- 
point a  guardian  to  an  insane  person  without  inquisition,  and 
without  notice,  as  in  Coolidge  v.  Allen,  82  Me.  23 — ^is  there 
any  question  but  that  such  decrees  would  be  void?  We  think 
not.  It  has  been  so  held  in  the  cases  cited,  and  in  many 
others:  See  Hunt  v.  Hapgood,  4  Mass.  117;  Sumner  v.  Parker, 
7  Mass.  79;  Smith  v.  Bice,  11  Mass.  607. 

*''**  In  the  cases  above  supposed,  the  probate  court  would 
undoubtedly  have  jurisdiction  to  grant  administration,  or  to 
appoint  a  guardian,  but  in  so  far  as  it  exceeded  its  statutory 
powers  in  the  exercise  of  its  jurisdiction,  its  acts  would  be  void; 
and,  being  void,  we  think  they  would  not  be  validated  by  Ih^ 
failure  to  take  an  appeal. 

We  think  some  confusion  may  have  arisen  in  the  use  of  the 
word  '^jurisdiction^'  in  the  decisions.  It  is  frequently  said  that 
the  decrees  of  probate  courts,  touching  matters  within  their 
jurisdiction,  when  not  appealed  from,  are  conclusive  upon  all 
persons:  See  McLean  v.  Weeks,  65  Me.  421;  Decker  v.  Decker, 
74  Me.  465.  And,  hence  it  may  have  been  concluded  that  inas- 
much as  the  licensing  of  sales  of  real  estate  is  within  the  juris- 
diction of  the  probate  court,  therefore  all  its  decrees  relative 
thereto  are  conclusive.    But  we  think  this  conclusion  is  not 
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the  oorrect  one.  Hie  mle  is  stated  more  precisely  and  aoca- 
rately  in  Waters  t.  Stickney^  12  Allen,  1,  90  Am.  Dec  128^ 
where  it  is  sadd  that  '^decrees  of  probate  courts  in  matters  of 
probatey  within  the  authority  conferred  npon  them  by  law^  are 
conclnaiTe.^  The  distinction  we  note  has  been  disciissed  in 
cases  in  this  state  and  Massachnset^ 

In  Smith  y.  Bice,  11  Mass.  507  (decided  in  1814^  while  we 
were  a  part  of  Massachusetts),  the  oonrt  said:  ''But  if  it  ap- 
pear that  the  judge  of  probate  exceeded  his  authority,  or  that 
he  hae  undertaJcen  to  determine  the  rights  of  parties  over  whom 
he  had  no  jurisdiction,  .  .  .  .  or  that  he  has  proceeded  in  a 
course  expressly  prohibited  by  law,  in  all  such  cases  the  party 
aggrieved,  if  without  any  laches  on  his  part  he  has  had  no 
opportunity  to  appeal,  may  consider  the  act  or  decree  Toid. 
....  The  defect  is  not  confined  to  what  may  be  considered 
strictly  a  want  of  jurisdiction  of  the  cause;  but,  if  the  inferior 
tribunal  proceed  in  a  manner  prohibited,  or  not  authorized  by 
kw,  the  proceeding  is  Toid.*'  This  case  was  cited  with  ap- 
proTal  of  this  position  in  Peters  v.  Peters,  8  Cush.  629. 

In  Wales  ▼.  Willard,  2  Mass.  124,  the  court  said:  **It  [a  de- 
cree not  appealed  from]  is  not,  therefore,  an  erroneous  exer*' 
cise  of  his  judgment,  but  it  is  an  assumption  of  power  against 
law,  and  the  ^'^'^  grant  is  ipso  facto  a  nullity/*  There,  as 
here,  the  point  was  raiaed  that  the  decree  was  concluaiye  until 
rerersed  on  appeal,  and  it  was  expressly  overruled:  Sumner  v. 
Barker,  7  Mass.  79. 

The  court  in  Pierce  v.  Presoott,  128  Mass.  140,  after  stat- 
ing the  rule  that  judgments  of  probate  courts  on  all  matters 
vithin  their  jurisdiction  are  conclusave,  said:  '^The  law  is  so 
laid  down  by  this  court,  although  it  is  sometimes  said,  as  if  in 
qualification  of  the  rule,  that,  although  the  probate  court  has 
jurisdiction  over  the  subject  matter,  yet  if  it  clearly  exceeds 
its  powers,  or  does  an  act  prohibited  by  law,  its  decree  may  be 
avoided  in  collateral  proceedings  as  well  as  by  appeal;  but  this 
is  only  one  way  of  saying  that  where  the  jurisdiction  of  the 
court  over  the  subject  matter  is  in  any  particular  limited,  then 
its  decree  is  not  binding,  ii  it  oversteps  the  limits  fixed.  It  is 
not  in  such  case  the  indiscreet  exercise  of  a  power  granted, 
but  the  doing  of  an  act  for  which  no  power  is  given,  or  which 
i«  expressly  prohibited." 

Our  own  court,  in  Coolidge  t.  Allen,  82  Me.  23,  said:  ^t  is 
undoulbtedly  true  that  a  judgment  of  the  probate  court  upon 
inatteiB  within  its  jurisdiction  is  conclusive  untQ  it   is  re- 
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wreed.  But  it  is  equally  true  that  jurisdictioiL  of  tiie  subject 
matter  only  is  not  sufficient.  The  prelimdnaiy  requisites,  and 
the  course  of  proceedings  prescribed  by  law,  must  be  eomplied 
with  or  jurisdiction  does  not  attadi,  and  the  judgment  will  be^ 
not  voidable  merely,  but  void,  and  may  be  avoided  by  plea  and 
proof 

The  distinction  noted  is  well  iUustmted  in  this  ease.  The 
judge  of  probate  adjudged  that  there  was  a  neoeesi^  for  the 
sale  of  the  real  estate  to  pay  debts.  Such  a  judgment  would  be 
conclusive  unless  appealed  from.  It  is  a  question  which  the 
law  authorizes  him  to  determine.  It  is  within  his  jurisdiction 
to  decide  whether  there  is  a  necessity  for  a  sale  or  not.  But 
the  law  has  not  authorissed  him  to  decide  that  an  executor 
need,  or  need  not,  giire  a  bond  before  he  can  sell  real  estate 
under  a  license.    The  statute  itself  has  decided  that  question. 

We  are,  therefore,  of  the  opinion  that  the  decree  of  the  pro- 
bate court  licensing  the  sale  of  the  real  estate  witiiout  bond  is 
open  to  attack  collaterally,  in  an  action  at  law,  as  well  ss  by 
appeal,  and  that  therefore  the  complainant  does  not  require 
relief  in  equity. 

^^  The  complainant  is  not  in  possession  cf  the  kzid,  end 
for  that  reason  he  cannot  seek  to  have  the  alleged  doad  upon 
his  title  arising  from  the  executor's  deed  removed  by  pfoceed- 
ings  in  equity.  He  has  a  plain,  adequate,  and  complete  leniedy 
at  law.  As  was  said  in  Bobinson  v.  Bobinaon,  73  l£e.  170, 
''it  is  not  the  purpose  of  equity  to  try  titles  to  real  estate  end 
put  one  party  out  of  possession  and  another  in**:  Gamage  v. 
Harris,  79  Me.  531,  and  cases  cited. 

•  The  bill  must  be  dismissed,  and  we  think,  under  the  cmaor 
stances  of  the  case,  it  should  be  dismissed  without  prejudice 
and  without  costs.  If  the  defendant  Bussell  seeks  further  to 
collect  his  judgment,  all  the  questions  involved  can,  and  prop- 
erly should,  be  determined  by  the  probate  court,  either  upon 
a  new  application  for  license  to  sell  real  estate,  if  any  is  made^ 
or  upon  a  settlement  of  the  executor's  account. 

BiU  dismissed  without  prejudice. 

EXECUTORS  AND  ADMINISTRATORS— SALES  BT.— Where  a 
statute  requires  an  administrator  to  give  a  bond,  npon  sale  l^  him 
of  the  lands  of  his  intestate,  his  omission  to  give  such  bond  ren- 
ders the  sale  void:  Cmrie  v.  Stewart,  27  Miss.  62,  ei  Am.  Dec.  600i 
and  note;  WlUlamson  v.  Williamson,  8  Smedes  &  If.  TLS,  41  Ank 
Dec  esa  See,  too,  Oampbell  v.  Knights,  26  Me.  224,  46  Am.  Dec 
107. 
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DOGS— PBOPBRTY  IN.— A  dog  18  property,  toir  an  tojnry  t» 
which  an  action  will  lie. 

DOGS— NUISANCE— RIGHT  TO  KILL.— Althoogh  a  dog  la 
unlicensed,  no  Individaal  is  anthorized  to  kill  it  on  the  ground  that 
tt  is  a  public  nuiaance,  unless  he  has  suffered  damages  therefrom 
peculiar  to  himself  and  distinct  from  the  injury  to  the  public 

DOGS— RIGHT  TO  KILL.— A  statute  which  provides  only  for 
the  killing  of  unlicensed  dogs  by  a  constable  under  a  warrant,  im* 
pliedly  forbids  auch  killing  by  any  other  person. 

DOGS— BIGHT  TO  KILL— CON STBUCTION  OF  STAT- 
UTE.—Under  a  statute  providing  •*that  any  person  may  lawfully 
km  a  dog  found  worrying,  wounding,  or  killing  any  domeatic 
animsl  outside  the  inclosure  or  immediate  care  of  his  owner,"  the 
dog  must  l>e  caught  at  and  engaged  in  the  act  denounced  by  the 
statute  in  order  to  Justify  killing  it;  and  it  la  not  enough  to  Juatifjr 
the  killing  that  the  dog  may  have  worried  or  killed  a  domestic 
animal  before,  nor  that  there  is  a  belief  or  apprehension  that  It 
Ibtoids  to  do  so  again,  if  it  is  not  actually  engaged  in  the  act. 

B.  N.  Mortland  and  M.  A.  Johnson,  for  the  appdlant. 

C.  E.  &  A.  S.  Littlefield,  for  the  appellee. 


8TB0UT,  J.  Trespass  for  kUling  plaintifPs  dog.  I>»- 
fendant  claimed  that  the  dog  was  trespassing  on  his  premiaea^ 
and  was  ^then,  or  had  heen  immediately  before  the  ahooting, 
^Pg^  ^th  two  otheor  dogs  in  chaWg  and  worrying  hia 
domesticated  animals,  to  wit,  tame  rabbdts/'  and  that  the  kill* 
ing  was  therefore  justified. 

The  dog  had  not  been  licensed  for  that  year^  aa  provided  hf 
''hapter  287  of  the  laws  of  1893,  though  it  had  been  the  pre- 
^oxts  year.  The  defendant  claimed  that,  because  he  was  not 
license^  there  was  no  property  in  him,  and  that  anybody  had 
the  right  to  kill  him,  and  therefore  the  owner  had  no  redress. 

The  first  exception  is  to  the  ruling  of  the  presiding  justice 
^t  a  dog  is  property,^'  and  to  the  instruction,  ''the  defense 
^es  the  position  that  in  this  case  there  waa  no  property  in 
this  dog  to  his  owner;  that  he  was  a  nuisance;  that  any  person 
oonld  kiU  and  slay  him  because  he  was  not  licensed  and  regis- 
tered according  to  the  statute  of  this  state.  I  rule  against  that 
proposition.** 

**  By  the  common  law,  a  dog  is  property,  for  an  injury  to 
vluch  an  action  will  lie:  Wright  t.  Bamscot,  1  Saund.  84;  A^ 
hill  V.  Corbet,  Cro.  Jac.  463.  But  larceny  could  not  be  com- 
ii^itted  of  a  dog.  But  by  statute  7  and  8  George  lY,  it  is  made 
t  misdemeanor  to  steal  one. 
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In  State  y.  McDuffie,  34  N.  H.  526,  69  Am.  Dec  616,  it  is 
aaid:  'Dogs  are  domesticated  or  tame  animaH  and  aa  mnch 
tbe  subject  of  .property  or  ownership  as  horses,  cattle,  or  aheep. 
Trespass  or  troyer  will  lie  for  them."  In  State  y.  Haniman,  75 
Me.  562,  46  Am.  Bep.  428,  whare  it  was  held  by  a  divided 
court  that  a  dog  was  not  a  domestic  animal  within  the  statute 
nutking  it  a  criminal  ofFense  to  kill  or  wound  a  domestie  ani- 
mal, it  waa  said:  The  dog  is  recognized  as  property  so  far  as 
to  afFord  a  eiyil  remedy  for  an  injury,  hut  seldom,  if  oyer,  any 
other." 

If,  as  claimed  by  defendant,  the  fact  that  ihia  dog  was  not 
licensed  for  that  year  rendered  him  a  nuisance  which  is  not 
admitted,  he  would  he  a  public  nuisance,  and  no  indiYidual 
was  authorized  to  abate  it,  unless  he  was  suffering  damages 
therefrom  peculiar  to  himself  and  distinct  from  the  injuiy  to 
the  puUic:  Corthell  y.  Holmes,  87  Me.  27. 

But  the  defendant  claims  that  the  statute  of  1893  has,  by 
implication,  outlawed  all  dogs  not  registered  as  thexein  pro- 
Yided.  That  act  provides  for  an  annual  registration  of  dogs 
before  the  first  day  of  April,  and  imposes  a  penalty  upon  the 
owner  if  he  fails  to  so  register,  flection  10  requires  the  aelect- 
n«n,  'Srithin  ten  days  from  the  first  day  of  May,  to  issus  a 
warrant^  for  killing  unlicensed  and  unoollared  doga. 

No  authority  to  kill  them  is  given  under  this  statute  uospt 
to  a  constable  acting  under  such  warrant— which  cannot  ianie 
before  the  first  day  of  May  nor  after  the  lapse  of  ten  dajs  thflii»* 
after.  The  legislature  evidently  contemplated,  notwithstand- 
ing the  requirement  for  registraticm  before  April  let,  that 
dogs  might  be  registered  and  licensed  at  a  later  date;  for  ia 
the  same  section  which  requires  registration  before  April  Isl^ 
it  is  provided  that  '^a  person  becoming  the  owner  or  keeper  of 
a  dog  after  the  first  day  of  April,  not  duly  licensed,  shall  cause 
it  to  be  registered,  etc.,  as  provided  above.'' 

^"^  It  may  be  that  the  owner  who  fails  to  register  his  dog 
before  April  1st  may  be  liable  to  the  penalty  prescribed,  hoi,  if 
he  sells  the  dog  at  any  time  after  that  date,  the  then  owner 
may  register  him  and  protect  him  against  the  warrant  in  the 
constable's  hand;  and,  as  revenue  appears  to  be  one  object  of 
the  act,  it  would  seem  that  the  owner  who  neglected  to  legis- 
ter  on  April  1st  might  do  so  later.  This  dog  was  shot  April 
24th,  before  the  municipal  officers  were  authorized  to  issue  a 
warrant. 
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It  will  be  noticed  that  this  act  proTidea  only  for  killing  nn* 
licensed  doga  by  a  constable  nnder  a  warrant,  and  impliedly 
forbids  killing  by  any  otber  peiaon. 

Tbe  postponement  to  May  1st  of  the  authority  to  the  muni- 
cipal oifioers  to  issue  a  warrant  indicates  an  intention  to  allow 
the  negligent  owner  opportunity  to  repair  his  f orgetfulness. 

But  is  is  said  that  seetioQ  11,  which  proyidea  a  civil  liability 
for  stealing  or  killing  a  registered  dog,  by  implication  out- 
laws all  that  are  not  registered,  and  authorizes  anybody  to  steal 
or  kiQ  them.  If  this  provision  adds  any  remedy  not  known  to 
the  common  law,  it  certainly  does  not  take  away  rights  pre- 
viously existing  by  it. 

The  defendant  justified  the  killing  upon  tiie  ground  that 
the  dog  was  worrying  his  rabbits.  He  asked  the  court  to  in- 
struct tbe  jury,  ''that  if  the  jury  find  that,  at  the  time  of  the 
shooting  of  the  dog,  he  had  killed  or  wounded  the  defendant's 
domesticated  animals  on  the  defendant's  premdses,  and  was 
again  there  apparently  for  the  purpose  of  destroying  others,  the 
defendant  would  not  be  liable  for  killing  the  dog,  but  would 
be  justified  in  so  doing,  even  though  the  dog  was  not  at  the 
time  in  the  act  of  destroying  or  worrying  the  animals.'' 

This  instruction  was  refused  and  rightly  so.  It  was  too 
broad.  The  Bevised  Statutes,  chapter  80,  section  2,  provides 
that  ''any  person  may  lawfully  kill  a  dog  that  suddenly  as- 
nultB  him  or  aaiother  person,  when  peaceably  walking  or  rid- 
ing, or  is  found  worrying,  wounding,  or  killing  any  domestic 
animal,  outside  of  the  indoeure  or  immediate  care  of  his 
owner."  Tinder  this  statute,  it  is  not  enough  that  the  dog 
may  have  worried  or  killed  a  domestic  animal  before,  nor  that 
there  is  a  belief  or  apprehension  that  he  intends  to  do  so, 
to  justify  ^"^  the  killing,  but  he  must  be  in  the  aet-H)T,  in 
the  hmgnage  of  the  charge  in  this  case,  "th^  worrying  and  the 
ihooting  must  be  substantially  at  the  same  time."  "If  he  had 
'  heea  worrying  the  defendant's  rsJbbits,  and  had  been  merely 
momentarily  checked  or  held  at  bay  by  the  girls  at  the  door, 
or  the  hired  man  or  amybody  else,  and  the  dog  had  not  quit 
the  chase,  but  was  still  intent  at  a  little  distance  from  out  his 
tiscks  where  he  had  previously  began  to  worry  the  animals, 
^nd  he  was  still  intent  upon  the  act  of  worrying,  either  retom- 
mg  or  ready  to  return  as  soon  as  the  obstructions  for  getting 
«t  the  rabbits  were  removed  from  him,  I  think  you  would  be 
tnthorized,  if  you  see  fit  to  say  that  his  wonting  and  killing 
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wwe  coexistent  acta^  ooncurreni  aote^  dcme  at  tlie  same  iiiiM^ 
tiiat  they  were  one  tranaaotion/' 

The  defendant  haa  no  reason  to  complain  of  this  inatnietioiL 
In  Morria  y.  Nngent,  7  Gar.  &  P.  572,  it  waa  hdd  that,  to 
jmrtify  ahooting  a  dog,  he  must  be  actually  attacking  the  par^ 
at  the  time.  In  that  case  the  dog  ran  ont  and  fait  the  defend- 
anfa  garter,  and  the  defendant  tnm^  zonnd  and  imiaed  hia 
gun  and  the  dog  ran  away,  and  he  shot  the  dog  aa  he  waa  ran- 
ning  away,  and  it  was  held  he  waa  not  justified.  So,  to  justify 
ahooting  a  dog  because  h^  waa  wonying  fowl,  and  could  not 
otherwise  be  prevented,  the  party  mnat  ehow  that  the  d<^  was 
in  the  act  of  worrjring  at  the  time:  Janson  t.  Brown,  1  Camp. 
41.  3ee,  also,  Wells  v.  Head,  4  Car.  ft  P.  568.  It  ia  not  anffi- 
cient  that  the  party  had  reasonable  cause  to  bdieye  that  the  dog 
was  proceeding  to  worry  the  animals,  but  he  should  also  ban 
reasonable  cause  to  bdieve  that  it  waa  necessary  to  kill  the 
dog  to  prevent  him  from  killing  the  animals.  So  held  in 
Livennore  v.  Batchelder,  141  Mass.  179. 

The  refusal  to  instruct  and  the  instructions  given  were  in 
accordance  with  law,  and  fully  protected  defendanfa  zij^tL 

Exceptions  overruled. 

DOGS^PBOPBRTY  IN.— Doga  are  property,  and  tbe  owner  may 
recover  damages  against  a  trespaaaer  injuring  them,  althoui^  tbey 
have  no  market  value:  Heiligmann  v.  Boae,  81  Tex.  222»  26  Am.  St 
Bep.  804;  Oltisens'  Rapid  Transit  Co.  v.  Dew,  100  Tenn.  817,  OS 
Am.  St  Rep.  754,  and  note. 

DOGS— Nni8ANGB-RIGHT  TO  KILK— A  dog  which  la  In  tiie 
habit  of  haunting  the  dwelling-houae  of  another  by  day  and  nightr 
and  which,  by  barldng  and  howling,  disturbs  the  peace  and  quiet, 
becomes  a  nuisance,  and,  if  necessary,  may  be  killed:  Woolf  v. 
Ohalker,  81  Oohh.  121,  81  Am.  Dec  175,  and  note;  Hubhard  v. 
Preeton,  90  Mich.  221,  80  Am.  St  Rep.  426.  But  aee  Boweri  t. 
Horen,  93  Mich.  420,  82  Am.  St  Rep.  513,  and  note.  One  haa  no 
right  to  kill  a  dog  on  the  owner'a  premiaea,  on  the  pretense  that  he 
ia  a  nuiaance,  becauee  on  former  occaaiona  he  haa  bitten  other  pav* 
aona:  Perry  v.  Phlppa,  10  Ired.  250,  51  Am.  Dec  88^ 
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[93  Maims,  422.J 

INSOLVENCT— BFPBCT  ON  ATTACHMENT  LIENS.— If  land 
under  attachment  has  passed  to  the  attachment  defendant's  assignee 
In  bankruptcy,  and  has  been  sold  by  the  latter,  subject  to  the  attach- 
ment, and  the  attachment  defendant  has  subsequently  died,  and  his 
estate  has  been  duly  adjudged  and  decreed  insolyent,  the  attach- 
ment is  thereby  dissolved,  and  the  attachment  plainuff  la  not  en- 
titled to  a  8i>eclal  Judgment  against  the  property  attached* 

B.  F.  &  J.  B.  Dunton,  for  the  appellant. 

J.  Williamson,  S.  S.  Hackett^  and  J.  W.  Manson^  for  fhe  ap- 
pellees. 


WISWELL,  J.  On  February  15,  1875,  the  Belfaat  Sar- 
ings  Bank  loaned  to  William  E.  Lancey  this  sum  of  ten  thou- 
sand dollars,  for  which  Lancey  gave  to  the  hank  his  five  prom- 
issory notes  for  two  thousand  doUais  each,  tho  first  i>ayahle 
in  six  months'  time  and  the  others  respectiyely  at  intervals  of 
six  months  thereafter,  with  interest  payable  semi-annually,  se- 
cured by  a  mortgage  upon  real  estate  situated  in  Augusta. 

After  three  of  these  notes  had  become  due,  on  November  ll^ 
1876,  this  action  was  commenced  upon  the  first  two  notes  that 
matured,  and  an  attachment  made  thereon,  November  13, 1S76, 
of  all  of  the  real  estate  and  interest  therein  which  Lancey  had 
in  Somerset  county.  On  November  17, 1876,  the  plaintiff  com- 
n^enced,  or  attempted  to  commenoe,  a  foreclosure  of  the  mort- 
gage given  to  secure  thesis  five  notes,  by  publishing  on  that  day 
a  notice  of  foreclosure  in  a  newspaper. 

On  April  13,  1878,  oonsiderably  more  than  four  mooiths  sub- 
sequent to  the  attachment  of  his  -real  estate  in  Somerset  county, 
above  referred  to,  Lancey  filed  his  voluntary  petition  in  bank- 
ruptcy in  the  United  States  district  court  for  this  district;  he 
vag  subsequently  adjudged  a  bankrupt,  and  an  assignee  was 
inly  appointed,  who,  on  May  21,  1885,  in  pursuance  of  a  license 
granted  by  the  district  court,  sold  the  real  estate  attached 
^n  the  writ  in  this  suit,  subject  to  the  attachment.  On  June 
2, 1879,  Lancey  was  duly  granted  a  discharge  by  the  district 
«mrt  from  all  debts  provable  ^gainst  him  in  bankruptcy. 

William  EL  Lanoey  died — the  exact  date  is  not  stated — ^within 
<nke  year  prior  to  the  April  term,  1899,  of  this  court  in  Waldo 
^^  ooonty.  Letten  of  administration  were  duly  granted  by 
the  probate  court  in  Somerset  county,  which  court  had  juris* 
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diction  of  his  estate;  and  at  the  January  term,  1899^  of  the 
probate  court  in  that  county,  the  estate  of  Lancey  mm  duly 
adjudged  and  decreed  inaolyent  and  comnuflsionen  in  insol- 
vency appointed. 

At  the  January  term,  1899,  in  Waldo  coimty,  the  plaintifPs 
counsel  filed  a  motion  netting  out  the  fact  of  the  attedunent 
of  real  estate  upon  the  writ,  specifically  descriUng  the  different 
parcels  of  real  estate  that  wei^  thereby  attached,  the  bank- 
ruptcy proceedings  above  referred  to,  and  asking  to  have  the 
amount  due  upon  the  notes  in  suit  determined  and  that  it 
might  have  special  judgment  therefor  and  execution  against 
the  property  attached.  By  agreement  of  the  parties,  the  ques- 
tion of  what  was  the  fair  market  value  of  the  real  estate  de- 
scribed in  the  plaintiff's  mortgage,  on  November  17, 1877,  was 
submitted  to  the  jury,  who  found  that  such  value  on  that  day 
was  eleven  thousand  dollars.  The  case  was  then  reported  to 
this  court  to  determine  the  rights  of  the  parties. 

The  counsel  for  the  def ea:ise  assigns  several  reasons  why  the 
plaintiff  should  not  haye  the  judgment  he  asks  for.  He  claims 
that  a  foreclosure  of  the  mortgage  by  publication  was  com- 
menced on  November  17, 1876;  that  by  operation  of  law  and  in 
pursuance  of  an  agreement  to  that  effect  contained  in  the  mort- 
gage, the  mortgage  became  fully  foreclosed  in  one  year  there- 
from; and  that  the  value  of  the  mortgaged  premises,  as  ascer- 
tained by  the  jury,  although  not  sufficient  to  satisfy  the  entire 
mortgage  debt  at  that  time,  should  be  applied  in  payment  of 
the  three  notes  that  were  due  at  the  time  the  foreclosure  was 
commenced  and  in  payment  of  the  interest  due  at  that  time 
upon  all  of  the  notes;  such  an  application  would  much  more 
than  pay  the  two  notes  sued  in  this  action. 

This  involves  the  question  as  to  whether  the  proceedings 
comm^ced  by  the  bank  on  November  17,  1876,  for  the  pur- 
pose of  foreclosing  the  mortgage,  wae  sufficient  for  that  pur- 
pose. The  notice  of  foreclosure  was  published  in  a  newspaper 
that  was  berth  printed  and  published  in  the  county  where  the 
mortgaged  premises  were  situated,  but  the  certificate  of  the 
register  of  deeds  reads:  **•  **Eeceived  Nov.  30,  1876,  and 
copied  from  the  ^aine  Standard,'  a  public  newspaper,  published 
weekly  at  Augusta,  Maine,''  etc. ,  The  statute  in  force  at  that 
time  required  a  mortgagee  who  desired  to  foreclose  his  mort- 
gage by  publication  to  give  public  notice  in  a  newspaper  printed 
in  the  county  where  the  premises  are  situated,  if  any.  This 
certificate  does  not  state  that  the  newspaper  referred  to  was 
printed  in  that  county. 
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This  court  has  in  eeveral  instances  decided  that  such  a  certifi- 
cate was  fatally  defectiye:  Blake  t.  Dennett^  49  Me.  102; 
Biagdon  y.  Hatch,  77  Me.  433;  HoUis  y.  Hollis,  84  Me.  96. 
Bnt  it  is  urged  in  hehalf  of  the  defense  that  these  cases  ax» 
not  canclnsiye,  because  this  case  differs  from  those  cited  in 
this  respect,  that  here  the  newspaper  was  in  fact  printed  in  the 
eonnty;  and  it  is  claimed  that  this  fact  may  be  shown,  by  parol 
eridenoe,  that  the  statute  does  not  require  any  certificate  from 
{he  register  of  deeds,  bnt  only  makes  it  prima  fade  eridenoe  of 
the  facts  stated. 

We  do  not  think  it  necessary  to  determine  this  question,  in 
which  others,  not  parties  to  this  action,  and  not  bound  by  the 
dedsion  of  the  case,  are  especially  interested,  the  bank  having 
conveyed  the  mortgaged  premises  a  number  of  years  ago,  be- 
eanse,  in  our  opinion,  there  is  another  reason  why  the  plaintiff 
is  not  entitled  to  the  special  judgment  he  asks  for  against  the 
property  attached* 

The  plaintiff  does  not  claim  that  it  is  entitled  to  a  general 
judgment  against  the  estate  of  Lancey.  The  bankruptcy  pro- 
ceedings already  referred  to  are  a  bar  thereto,  but  it  desires 
a  spedal  judgment  and  execution  thereon  against  the  property 
attached  moie  tham  four  months  pxior  to  the  time  of  the  fil- 
ing of  the  petition  in  bankruptcy.  This  he  would  have  been 
entitled  to  (Bowman  y.  Barding,  56  Me.  559;  Leighton  y.  Kel- 
sey,  57  Me.  85),  except  for  the  death  of  Lancey  and  the  decree 
of  insolvency  upon  his  estate. 

The  only  reason  why  the  plaintiff  should  have  a  special  judg- 
ment against  the  property  attach^  upon  the  writ  is»  that  it 
has  at  the  time  of  such  judgment  a  valid  and  subsisting  attach- 
ment of  the  property,  unaffected  by  any  subsequent  proceed- 
ing. Doee  the  attachment  made  upon  the  writ  in  this  case 
still  exist  so  as  to  create  ^^  a  valid  lien  upon  the  property 
attached?  We  think  not.  By  the  Bemed  Statutes,  chapter 
81,  section  68,  ''all  attachments  of  real  or  personal  estate  axe 
dissolved  by  final  judgment  for  the  defendant;  by  a  decree  of 
insolvency  on  his  estate  before  a  levy  or  sale  on  execution,''  etc. 
In  this  case,  as  we  have  seen,  there  has  been  a  decree  of  in- 
solvency upon  the  estate  of  the  original  defendant,  made  be- 
fore judgment;  such  decree,  by  the  ^express  terms  of  the  statute, 
dissolves  ''all  attachments"  previously  made  of  his  real  or  per- 
sonal estate. 

The  plaintiff's  counsel  argmeswith  much  foroe  that  the  ob- 
ject of  this  statute  is  that,  in  the  case  of  the  insolven^^  of  the 
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estate  of  the  deceased  person,  his*  whole  estate  may  be  used 
as  assets  for  ratable  distribation  among  all  of  his  creditor^ 
but  that,  under  the  circumstances  of  this  case,  the  property  at- 
*tached  does  not  belong  to  the  estate,  and  cannot  in  any  event 
be  taken  by  the  administrator  for  a  proportional  distribution 
among  creditors;  and  that,  consequently,  there  is  no  reason 
why  the  attachment  should  be  dissolved;  and  thai  the  legis- 
lature could  not  hare  intended  that  the  terms  of  the  enact- 
ment should  apply  to  the  circumstances  of  this  case. 

The  very  plausible  and  strong  reasons  given  by  the  coonset 
why  the  statute  should  not  apply  to  a  case  like  this  under  con- 
sideration might  be  considered  by  tho  legislatnre  as  snfiBdent 
to  require  its  modification  in  some  respects  by  legislative  en- 
actment; but  the  matter  is  wholly  within  the  province  ci  tbe 
law-making  department  of  the  government.  We  cannot  disre- 
gard the  plain  and  unequivocal  terms  of  the  section  referred  to. 
This  is  especially  true  when  we  consider  the  judicial  oonstme- 
tion  which  the  statute  has  already  received,  and  the  history  of 
legislative  action  relative  to  the  subject  matter. 

A  similar  statute  was  in  force  in  Massachusetts  when  the  esse 
of  Bullard  v.  Dame,  7  Pick.  239,  was  decided  in  1828.  In  that 
case,  the  real  estate  attached  had  been  convey^  by  the  de- 
fendant subsequent  to  the  attachment.  Pending  tbe  action 
the  defendant  died,  and  his  estate  was  adjndged  insolyent  and 
commissioners  in  insolvency  appointed.  The  property  attftched 
could  not  be  taken  by  the  administrator  for  general  distriba- 
tion among  creditors,  and  the  ^*^  reasons  why  the  statute 
should  not  he  regarded  as  applicable  were  as  strong  in  that 
case  as  in  this;  bnt  the  court  held  that,  aooording  to  the  temtf 
of  the  statute,  the  attachment  was  diioolyed  by  the  decree  of 
insolvency. 

In  Bidlon  v.  Cressey,  65  Me.  128,  the  real  \Bstate  of  the  de- 
fendant was  attached  on  the  writ  and  was  subsequently  ooo- 
veyed  by  the  defendant;  before  judgment  for  the  plaintiff  the 
defendant  died,  and  his  estate  was  later  decreed  insolvent.  ^^ 
plaintiff,  as  in  this  case,  sought  a  special  judgment  against  the 
real  estate  attached  because  of  the  attachment,  because  the  de- 
fendant had  no  title  or  interest  therein  at  the  time  of  his 
death,  and  the  property  would  not  become  assets  of  the  e^ 
tate  for  distribution  among  his  creditors;  but  tiie  conrt  de- 
cided that  *Hhe  decree  of  insolvency  dissolved  the  attaehmenf 

In  Grant  v.  Lynam,  4  Met.  471,  a  different,  but  somewhat 
similar,-  statute  was  under  consideration^  and  the  court  cune 
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to  a  dmikr  conclusion  as  to  its  effect.  A  debtor,  whose  goods 
were  attached,  mortgaged  them  to  another  creditor;  he  then 
applied  for  the  benefit  of  the  Insolvent  Act,  and  all  his  es> 
tafce  was  thereupon  assigned  under  the  statute.  It  was  urged, 
in  behalf  of  the  ^existence  of  the  attachment,  that  the  only  pur- 
pose of  dissolving  the  attachment  must  have  been  to  let  in  the 
general  creditors  to  the  proceeds  of  the  attached  property;  and 
that,  unless  the  property  was  so  situated  that  the  assignee  could 
obtidn  it,  the  reason  for  dissolving  the  attachment  would  not 
exist  The  court,  in  its  opinion,  expressed  the  .belief  that  it 
could  not  have  been  the  purpose  of  the  legislatuns  to  dissolve 
the  prior  attachment  of  one  creditor  in  order  to  let  in  the  sub- 
sequent mortgage  of  another  creditor,  and  that  it  was  probably 
a  case  that  was  overlooked  by  the  legislature;  but  the  court 
held  that  the  attachment  was  dissolved,  saying:  '^ut  yet  the 
words  of  the  statute  are  positive  and  explicit,  that  it  shall 
diflsolye  the  attachment  without  condition  or  qualification.^ 

We  bave  already  spoken  of  the  history  of  legislation  upon 
this  sabject.  It  must  be  considered  as  throwing  considerable 
light  upon  the  purpose  of  the  legislature. 

The  legislature  of  1875  (Pub.  Laws  1875,  c.  89)  modified 
this  ^"^  statute  so  as  to  make  it  precisely  as  ihe  plaintiff's 
counsel  thinks  it  ought  to  be.  The  first  section  of  that  chap- 
ter provided  that  the  portion  of  the  statute  which  we  have  been 
considering  should  be  understood  and  construed  to  apply  to 
such  property  as  the  debtor  owned,  or  in  which  he  had  an  in* 
terest  at  the  time  of  his  death,  and  which,  by  the  dissolution 
of  such  attachments,  become  assets  belonging  to  his  estate, 
to  be  distributed  among  his  creditors.  The  second  section  of 
this  chapter  was  as  follows:  '^iVhen  property  has  been  legally 
attached  on  a  just  debt  or  claim,  and  the  debtor  subsequently 
seUs  or  conveys  the  same,  subject  to  such  attachment,  such  at> 
tachment  shidl  not  be  dissolved  or  affected  by  his  death  oar 
by  a  decree  of  insolvency  in  the  probate  court,  but  judgment 
may  be  entered  and  execution  issue  in  the  same  form  as  if 
the  estate  was  solvent,  and  may  be  levied  upon  the  property 
attached  in  the  same  manner  as  if  the  debtor  were  alive.*' 

The  terms  of  this  diapter  were  so  full  us  to  disclose,  not 
only  the  intention  of  the  legislature,  but  the  reasons,  as  well, 
wluch  actuated  the  passage  of  the  amendment;  the  first  seo> 
tion  eoiitained  almost  an  argument  in  its  favor.  But  the  su&» 
ceeding  legislature,  by  an  act  approved  February  23,  1876, 
chapter  143,  some  months  before  the  commencement  of  this 
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fiuit,  repealed  chapter  39  of  the  Public  Laws  of  1875  without 
qualification. 

We  are^  therefore,  forced  to  the  condnsion  that  tha  pbun* 
tiff^s  Attachment  was  dissolyed  by  the  decree  of  inaolyencj  ^P» 
the  estate  of  the  original  defencbant,  and  that,  oompeqnaatly, 
it  is  not  entitled  to  a  special  judgment  against  the  pxopertj 
attached. 

Case  remanded  to  the  court  at  nisi  priua  for  disposal  In  ao> 
cordance  with  this  opinion. 

INSOLVENCY— BPPBOT  ON  ATTAOHMBNTS.— Asslgnmoit  un- 
der the  Massachusetts  Insolvent  Act  of  1838  dissolves  attachments 
greylously  levied:  Ward  v.  Proctor,  7  Met  818,  39  Am.  Dee.  781 
tut  see  Upton  v.  Hubbard,  28  Oonn.  274,  78  Am.  I>ec.  070. 


SoLOMAK  V.  Amebioan  Meroantilb  Exohangb. 

[SS  Minn,  486.] 

LIBBL-BVIDBNCB-OPINIONS.— In  an  action  for  Ubel  It 
Is  not  competent  for  a  witness  to  give  his  oplnlcm,  as  evidence,  ss 
to  the  purpose  of  the  defendant  in  publishing  or  posting  the  alleged 
libelous  publication. 

J.  B.  Mason  and  H.  W.  Oakes^  for  the  appellant 

H.  J.  Chapman^  Q.  H.  Worster^  and  L.  C.  Steams^  for  the 
appellee. 

*«''  WISWELL,  J.  Action  of  libel.  The  defendant,  against 
whom  a  verdict  was  rendered,  alleges  various  exceptions.  It 
will  be  necessary  to  consider  only  one  of  these,  because  we  are 
forced  to  the  conclusion  that  the  ruling  therein  complained  of 
was  erroneous. 

The  alleged  libel  consisted  of  a  printed  advertisement,  pub* 
lished  by  the  defendant,  of  judgments  far  sale,  as  follows: 

'^Established  1894.  Incorporatei 

«AMEBICAN  MEBCANTILE  EXCHANGE. 

^'16  Broad  street,  Bangor^  Maine. 

**Accoxmts  for  Sale. 
'The  following  judgments  on  accounts  are  for  sale  at  onr 
ofiSce.    A  liberal  reduction  made  off  face  value.    Full  infomuk 
tion  cheerfully   given.    Gorreepondenoe   solicited.    Apply  or 
write  to  above  address.'* 

Then  follows  a  list  of  the  judgments  advertised,  included  in 
which  is  the  following  item  rdative  to  the  plaintifi:    '^Solonuui, 


Jan.  1900.]  Soloman  9.  American  Mebcantilb  Exchanob.  367 

Lewis,  pedler,  23  Boyd  St,  Bangor,  judgment  on  account  drj; 
goods  mercliants,  $32.27.''  The  jndgmeiit  against  the  plain- 
tiff had  been  satisfied  prior  to  the  publication  of  the  alleged 
libel. 

Two  witnesses,  oalled  by  the  plaintiff,  wene  each  asked  thia 
question:  ''What  is  it  [the  alleged  libel]  posted  for?''  One  an- 
swered: 'It  is  posted  for  to  spofl  the  character  of  men  that 
do  not  pay  their  bills."  The  answer  of  the  other  was:  "To 
notify  creditors  for  to  be  careful  for  those  people." 

In  the  opinion  of  the  court  this  question  was  improper  and 
should  have  been  excluded.  It  called  for  the  opinion  of  wit- 
ness^es  upon  a  subject  matter  as  to  which  opinions  are  not  com« 
petent  It  was  not  within  any  of  the  many  ezceptiona  to  the 
general  rule,  that  a  witness  must  confine  himself  to  a  state- 
ment of  facts  and  cannot  give  his  opinion  upon  questions  in- 
Tolyed. 

There  has  been  considerable  confiict  of  authorities  as  to 
whether  an  exception  to  this  general  role  should  or  should  not 
be  made  to  the  extent  of  allowing  witnesses  in  actions  of  libel 
and  slander  to  ^^  giye  their  opinion  as  to  whom  the  libelous 
07  slanderous  language  was  intended  to  apply,  and,  although 
quite  a  number  of  cases  have  held  that  this  kind  of  evidence 
is  admissible,  our  court  in  White  t.  Sayward,  33  Me.  322,  fol- 
lowing the  authority  of  Van  Vechten  v.  Hopkins,  6  Johns.  211, 
4  Am.  Dec.  339,  and  Gibson  y.  Williams,  4  Wend.  320,  de- 
cided that  eyen  this  was  not  permissible. 

There  has  also  been  considerable  difference  of  opinion  as  to 
whether  or  not  a  witness  should  be  allowed  to  giye  his  under- 
standing of  what  the  defendant  meant  by  the  language  used, 
either  written  or  spoken.  But  we  think  that  the  better  rule  is> 
that  where  the  whole  language  is  capable  of  being  fully  stated 
to  the  jury,  and  where  the  speaker's  or  writer's  meaning  is  con- 
Teyed  in  direct  terms  and  not  by  incomplete  expressions,  nor 
by  signs,  gestures,  pictures,  or  the  like,  it  is  not  competent  for 
t  witness  to  giye  his  opinion  or  understanding  of  the  mean- 
ing intended  by  the  one  who  used  the  language.  Under  such 
circumstances,  the  words  speak  for  themaelyes.  This  was  so 
decided  in  Snell  y.  Snow,  13  Met.  278,  46  Am.  Dec.  370.  In 
Leonard  y.  Allen,  11  Cush.  241,  although  eyidence  of  this 
character  w?as  decided  to  be  competent,  it  was  for  the  reason 
that  the  slanderous  charge  was  made  in  part  by  gestures  and 
rigns,  and  the  court  called  attention  to  the  distinction  between 
that  case  and  the  case  of  Snell  y.  Snow,  13  Met.  278,  46  Anu 
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Dec.  370.  In  Stacy  t.  Portland  Pub.  Co.,  68  Me.  279,  thiB  couit 
held  that  a  witness  may  not,  ordinarily,  be  allowed  to  state 
what  he  nnderstood  the  speaker  to  mean  by  the  words  qpokoi 
by  him* 

While  this  it  not  the  exact  qnertion  presented  bj  the  ex- 
eeptiona,  we  think  that  there  is  hes  reason  why  a  witneaa  should 
be  allowed  to  state  his  opinion  of  the  purpose  of  such  a  pub- 
lication than  that  he  should  be  permitted  to  gi^e  his  opinion 
or  nnderertanding  of  the  meaning  of  tiie  language  nsed,  and  that 
there  is  more  danger  in  the  former  than  in  the  latter  testi- 
mony. We  cannot,  of  course,  tell  to  what  extent  this  testi- 
inony  may  hare  affected  the  judgment  of  tiie  jurors  upon  a 
question  for  their  determination.  It  is  su£Bci»it  that  it  may 
hare  been  harmful  and  may  hare  had  an  improper  eCEeeL 

Exceptions  sustained. 


LIBEL— BVIDBNOO-OPINION.— How  a  wlUiess  mderstaod  a 
publication  charged  to  be  libelous  is  not  a  proper  question.  TlM 
witness  can  state  facts  only,  and  leaye  it  to  the  court  and  lbs  Jvty 
to  draw  the  conclusiona  It  seems  a  contiaiy  rule  might  prmll 
where  the  publication  was  shown  to  but  one  person,  w  to  tnit  few: 
Maynard  r.  Beardaley.  7  Wend.  500/22  Adl  Dee.  680^  sad 


Matson  V.  Tbaybllbrs*  Insubanob  Compabt. 

[98  mazkb,  4m.] 

INSUBANOB  —  AOOIDBNT  —  INTENTIONAL  INJURY.  — A 
person  insured  under  an  accident  insurance  policy  containing  a 
provision  that  the  insurance  shall  not  cover  "intentional  Injuries 
inflicted  by  the  insured,  or  by  any  other  person,  exc^t  burglars  and 
zobbers/'  cannot  recover  when  he  is  violently  assaulted  by  another 
person,  not  a  burglar  or  robber,  who  Intentionally  strikes  lilm,  cans- 
Ing  the  injury  under  which  he  claims  to  recovw. 

W.  S.  Prescott,  for  the  appellant. 

0.  E.  &  A.  S.  Littlefield,  for  the  appellee. 

«7>  WISWELL,  J.    The  plaintiff  was  the  holder  of  sa  sect- 

dent  insurance  policy  issued  by  the  defendant  oorpotatioii» 
which  entitled  him  to  reoeive^  if  disabled  by  bodfly  injuries 
sustained  through  ^external,  violent^  and  accidental  means,'* 
a  certain  sum  of  money  each  week  while  the  disability  ooa- 
tinned.  The  policy  contained  a  clause  which  provided  that 
the  insurance  should  not  cover,  among  other  thingSy  ^^inten- 
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tional  injimeBy  inflicted  by  the  iiurared,  or  by  any  other  peracnv 
except  bniglan  or  robben." 

Ihiring  the  life  of  the  policy^  the  plaintiff  was  Tiolently  a»- 
lault^d  by  another  person  not  a  robber  or  burglar,  who  at- 
tempted to  strike  him  npon  the  head  with  a  etick,  bat  the 
plaintiff,  to  protect  himeelf,  put  np  his  arm  and  reoeiTed  tiio 
blow  thereon,  and  tiiereby  sustained  the  injury  which  he  claims 
entitles  him  to  recover  of  the  company.  The  plaintiff  was 
without  fault  in  the  affair,  and  the  assault  upon  him  is  ad- 
mitted to  have  been  intentionaL  ISiese  facts  appear  in  the 
agreed  statement  of  facts  upon  which  the  case  comes  to  this 
court.  « 

Under  these  circumstances,  is  the  plaintiff  entitled  to  vecover? 
We  think  not  Were  it  not  for  the  provision  that  tiie  insur- 
ance should  not  cover  injuries  intentionally  inflicted  by  another, 
it  might,  perhaps,  be  said,  as  some  courts  have  held,  that,  as  to 
the  insured,  the  injury,  for  which  he  was  in  no  way  responsible, 
was  an  accident,  an  unforeseen  events  a  casualty. 

But  here  the  injury  was  sustained  in  one  of  the  very  wajrs 
which  the  policy  provided  should  not  be  covered  by  the  insur- 
ance— ^intentional  injuries  inflicted  by  another.  An  act  may  be 
intentional  while  its  result  may  be  unforeseen  and  uninten- 
tional, and  therefore  accidental,  within  the  meaning  of  the 
contract  of  insurance.  But  ^^  that  is  not  so  in  this  case; 
here  the  act  was  intentional — it  was  directed  against  the  in- 
eared  and  direct  injury  to  the  insured  was  intended. 

All  the  cases  that  have  been  called  to  our  attention  in  which 
a  fimHar  provision  of  an  accident  insurance  policy  has  been 
considered  hold  that  where  the  injuries  sustained  by  the  in- 
sured were  intentionally  inflicted  by  another,  and  where  the  in- 
tentional acts  of  another  that  caused  the  injury  were  aimed  at 
the  insured,  there  could  be  no  recovery:  Travellers'  Ins.  Co.  v. 
McConkey,  127  TJ.  S.  661;  Hutchcraft  v.  Travellers*  Ins.  Co.,  87 
Ky.  300,  12  Am.  St.  Bep.  484;  Utter  v.  Travellers'  Ins.  Co.,  65 
Mich.  645,  8  Am.  St.  Rep.  913. 

The  suggestion  made  by  counsel  for  plaintiff,  that  the  injury 
flU8tained  by  the  plaintiff  was  not  the  precise  one  intended  by 
the  person  making  the  assault,  is  rather  too  much  of  a  refine- 
ment The  plaintiff  sustained  an  injury  inflicted  by  another— 
that  other  intended  to  inflict  injury  upon  the  plaintiff  and  ac- 
complished his  purpose.  The  case  is  clearly  within  the  ex- 
ception made  by  the  contract  of  insurance.  In  accordance  with 
the  Btipulation  of  the  report,  the  entry  will  be^  plaintiff  non- 
foit 

AM.  8r.  BBP..  You  LXXIV.-M 
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IKSURANQD^  ACCIDKNT— INTBNTIONAL  INJURYw-If  a  >il- 
Icy  of  accident  inanranoe  provides  that  the  Inanrer  BhaU  not  be  Uable 
for  "intentional  injury  inflicted  by  the  inBored  or  any  Ofther  p^aon,*^ 
there  can  be  no  recoTeiy  when  the  injury  to  the  insured  is  inten- 
tional as  to  the  person  inflicting  it»  though  accidental  as  to  the  in- 
sured, in  that  he  does  not  expect  or  anticipate  it:  Butero  ▼.  TiaT* 
elers'  Ins.  Ck>.,  96  Wis.  536,  65  Am.  St  Bep.  ei,  and  see  note  tfaereta 
Compare  American  Ace.  Cki»  y.  Oarson,  Od  Ky.  441,  69  Am.  St  Bepi^ 
478,  and  notew 
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•  {W  Maims,  6M.] 

NEOOTIABLB  INSTBUMBNTS  —  JOINT  OB  BBVBBAL 
NOTES— EVIDBNOB.--A  note  beginning  ''We  promise  to  pay* 
and  signed,  '*The  Sanitary  Milk  Co.,  T.  A.  Houston,  Trs./'  is  the  eer- 
eral  note  of  the  company,  and  not  the  joint  note  of  the  company 
and  its  treasurer.  Such  note  is  not  admissible  under  a  dedaration 
declaring  upon  it  as  the  joint  note  of  the  company  and  its  treasurer. 

TBIAL— VEBDIOT— PRAOTIOB.  — In  actions  of  contract 
against  more  than  one  defendant,  the  jury  may  return  a  separate 
▼erdict  as  to  each  defendant,  or  as  to  two  or  more  defendants 
jointly,  and  judgments  shall  be  entered  accordingly. 

H.  W.  Cakes,  J.  A.  Pulsif er^  and  F.  E.  Ludden,  for  fhe  appel- 
lant. 

W.  C.  Plulbrook  and  C.  W.  Huesey,  for  the  appellee. 

•***  HASKELL,  J.  Aseumpsit  against  two  defendants  upon 
their  joint  promissory  note.  Plaintiff  read  in  evidence,  sub- 
ject to  exception,  a  promissory  note  beginning:  **We  prouuse 
to  pay,"  and  signed,  'The  Sanitary  Mi^  Co.,  T.  A.  Huston, 
Trs."  This  was  the  several  note  of  the  milk  company,  and  not 
the  joint  note  of  the  company  and  its  treasurer:  Draper  v. 
Massachui^etts  Steam  Heating  Co.,  6  Allen,  338;  Miller  v. 
Boach,  150  Mass.  140.  The  note  was  therefore  "^  inadmissible 
under  the  count  that  misdescribed  it,  for  that  describes  a  joint 
note,  while  the  note  admitted  was  a  several  note:  Atkins  t. 
Brown,  59  Me.  90. 

Under  the  money  connt  the  plaintiff  might  recover  of  the 
milk  company,  as  he  seems  to  have  taken  its  several  note  in 
payment  of  his  debt.  This  he  may  do  by  force  of  the  Bevised 
statutes,  chapter  82,  section  84.  *lji  aotiona  of  contract 
against  more  than  one  defendant,  the  jniy  may  return  a  sepa- 
rate verdict  as  to  each  defendant,  or  as  to  two  or  more  def ead- 
ants  jointly,  and  judgments  shall  be  entered  ttocordingly^; 
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Smith  T.  Loomii,  72  Ma.  61;  Gastte  t.  Belfast  Eounaiy  Oo^  7t 
Me.  167. 

The  judge  allowed  the  jury  to  detennine  in  whit  eapaoKj 
the  defendant  Huston  signed  the  note.    This  was  error.    The 
note  speaks  for  itself.    The  rerdict  was  against  both  defend- 
ants.   It  should  hare  hcfen  against  the  milk  oompanj  onlj. 
and  exceptions  sostained* 


HBOOnABLB  IN8TBITM1DNT8-J0INT  OR  BITVBRAL  V0TB8. 
▲  promissory  note  commencing  with  *'We  promise  to  pay/'  and 
signed  "San  Pedro  Mining  and  Mining  Company,  F.  Erans,  Pres- 
ident," Is  tbe  note  of  the  company  only:  Idebseiier  t.  Braus»  74 
Wis.  887,  17  Am.  St.  Bep.  171,  and  note.  Oompars  BeeTs  ▼•  Flrsl 
Kat  Bank,  64  N.  J.  L.  208,  88  Adl  St.  Bep.  670w 


Gbebnlbaf  V.  Gallaghbb. 

RAUSS  —  DELIYBBY— ACrriON  FOB  fubohabb  pbiob.— 
An  sctlim  for  the  price  of  goods  sold  cannot  be  maintained  nntll 
dettrery  Is  proved.    Proof  of  tender  and  refusal  Is  not  safflclenL 

SALBS-DBLIYEBY— AOTION  FOB  PUBCHA8B  PBIOD.-* 
If  the  delivery  of  goods  sold  is  nnconditlonal,  the  vendor  Is  entitled 
to  the  contract  price,  Irat,  If  the  delivery  is  condltlimal,  the  pries 
named  In  the  condition  only  can  be  recovered. 

SALBS^DELIYEBY— AOnON  FOB  PUBCHASB  PBIOB.— 
In  order  to  maintain  an  action  for  the  contract  price  of  goods  sold 
•nd  ddlvered,  actual  delivery  to,  and  acceptance  by,  the  purchaser  Is 
necesnry,  anvd  If  the  title  to  the  goods  only  has  passed  subject  to 
tlie  vendor's  lien  for  the  pricey  this  form  of  action  cannot  be  main- 
talnedb 

8ALE8  — DBLIYBBY  — VBNDOB'S  LIBN^AOTION  FOB 
PUBCHASB  PBICB.— If  the  title  to  goods  sold  has  passed  sub- 
ject to  the  vendor's  lien  for  the  price,  his  remedy  is  for  a  breach  of 
the  omtiact  of  bargain  and  ssIIb^  and  the  rule  of  damages  In  his 
favor  Is  not  the  contract  pricey  but  the  difference  between  that  and 
tbe  value  of  the  goods  retained. 

El  W.  Whitehonse,  for  the  appellant. 

L.  Oreenleaf^  for  the  appellee. 

*M  HASEELLy  J.  Assumpsit  for  goods  sold  and  delivered. 
The  writ  contains  two  eonnts.  The  first  is  for  a  book  sold  and 
deliveied  under  special  oonfaraet.  The  second  is  aooount  aa» 
nexed  for  the  ssme.  The  verdict  was  for  plaintifl  lor  thirtf- 
six  doEars  and  ninetj-two  eents^  snd  the  defendant  mores  for  a 
new  trisL 
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Tb0  QMBdal  contnet  is  in  writing  of  the  following  tenor: 
^5.00  Dec  9th,  1895. 

^ew  England  Magazine,  Boston,  Maaa.: 

Tleaee  send  me  one  oopy  of  yonr  complete  work  entitled 
QCen  of  Progress/  to  be  issued  in  one  large  royal  octaro  Yolume, 
with  portraits  and  biographical  sketches  of  repreeentatlTe  men 
of  the  etate  of  Maine,  for  which  I  agree  to  pay  yon  or  order 
the  sum  of  Thirty-fiye  Dollars  npon  issue  of  the  part  eontainr 
ing  my  sketch  and  portrait,  and  delirery  of  the  photo-engraYed 
plate  of  the  portrait  of  myself.  My  photograph  and  data  for 
sketch  I  promise  to  furnish  within  thirty  days  or  pay  the  aboYe- 
mentioned  sum  upon  delivery  of  the  work. 

''Name:  S.  J.  OALLAGHER. 

^Address:        Togns,  Me.** 

That  contract  is  to  deliver  one  volume  of  ''Men  of  Piogpoas* 
containing  defendant's  sketch  and  portrait,  he  to  furnish  sketch 
and  portrait  within  thirty  days  and  pay  thirty-five  dollais  upon 
jflsue  of  part  containing  the  sketch  and  portrait^  or  the  same 
upon  delivery  of  the  book. 

^^  The  upshot  of  it  is^  that  defendant,  if  he  elecia  to  fur- 
nish sketch  and  portrait,  agrees  to  pay  the  thirty-five  doUsis 
when  the  "part''  containing  the  same  shall  be  issued;  but  if  he 
does  not  furnish  the  sketch  and  portrait,  then  his  pajment  is 
deferred  until  delivery  of  the  book;  but  he  is  to  pay  anyhow. 

The  evidence  shows  that  the  defendant  did  not  furnish  the 
sketch  and  portrait,  and  that  the  book  was  left  at  his  office^ 
in  his  presence,  without  them.  The  only  competent  evidence 
of  delivery  is  the  defendant's  own  testimony,  which  is  uncon- 
tradicted. He  says  that^  when  the  book  was  tendered  to  him 
ait  his  office,  he  at  first  refused  to  receive  it,  but  a  friend,  drop- 
ping in,  said  to  the  agent:  "Why  don't  you  let  him  have  it  on 
the  same  conditions  that  he  left  mine,  that  he  would  take  it 
at  the  publisher's  prices.  I  said  'No,'  at  first;  •  •  .  •  finally,  I 
consented  that  he  should  leave  it  on  the  same  conditions.  He 
says,  1  will  leave  it  on  those  conditionfl,  will  IP  and  I  said, 
^es,  sir,'  and  nothing  more  was  said  about  it  really  of  any 
consequence.  He  left  the  book  and  went  off,  and  the  book  ii 
on  the  top  of  my  desk  and  has  never  been  opened." 

This  action  cannot  be  maintained  until  delivery  be  piroved. 
If  unconditional,  the  plaintiff  should  receive  the  contnust  prioe^ 
and  the  verdict  must  stand.  If  conditional,  then  the  pries 
named  in  the  condition  can  only  be  i^ecovered^  and  the  verdict 
must  be  set  aside  as  against  law. 
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In  aetions  for  goods  sold  and  delivered,  ^actoal  deliyerj  to 
and  acceptance  by  the  purchaser  of  the  goods  sued  for  is  essen- 
tial": Atwood  T.  Lucas,  63  Me.  508,  89  Am.  Dec.  713.    The  title 
to  the  gQoda  may  have  passed,  sabject  only  to  the  Tendor'a  lien 
for  the  price,  yet,  so  long  as  that  attaches,  this  form  of  action 
does  not  apply.    The  remedy  in  such  case  is  for  breach  of  the 
eontraet  of  bargain  and  sale,  where  the  rule  of  damages  in  faror 
of  the  Tender  is  not  the  contract  price,  but  the  difference  be* 
tweea  it  and  the  ralue  of  the  goods  retained,  for  he  should  not 
keep  the  goods  and  have  their  price  too.    A  Tender's  lien  pre- 
•uppoeea  that  the  title  has  passed,  for  the  lien  cannot  attach 
to  one's  own  goods.    The  delivery  may  haTe  been  suf&cient  to 
pass  the  title,  but  the  possession  is  retained  '^^  to  uphold  the 
lien.    Merrill  t.  Parker,  24  Me.  89,  is  sometimes  cited  as  against 
this  doctrine,  but,  on  reference  to  the  errata  at  the  end  of 
the  Tolume,  it  will  be  seen  that  the  apparent  dissenting  opin- 
ifm  of  fihepley,  J.,  la  really  the  opinion  of  the  court  and  upon 
which  judgment  was  rendered,  and  which  supports  the  doc- 
trine of  this  opinion.    Nor  are  we  aware  of  any  opinion  of  this 
court  against  it.    Where  the  vendee  may  not  maintain  trover 
against  the  Tender  for  the  goods,  he  should  not  have  an  action 
for  the  price,  as  goods  sold  and  delivered,  but  damages  only 
for  the  breach  of  the  contract  of  bargain  and  sale:  Edwards  v. 
Grand  Trunk  B.  B.  Co.,  54  Me.  111.    In  State  v.  Intoxicating 
Liquors,  73  Me.  278,  MerriU  t.  Parker,  24  Me.  89,  is  cited 
to  uphold  the  doctrine  that  the  title  to  merchandise  forwarded 
0.  0.  D.  passed  when  the  bargain  was  struck,  and  that  case  is 
again  dted  in  State  t.  Peters,  91  Me.  37,  to  the  same  doe* 
trine,  which  is  perfectly  sound,  but,  by  chance^  the  further 
apparent  doctrine  of  Merrill  t.  Parker,  24  Me.  89,  is  given  in 
dictum  not  strictly  accurate,  tiiat  ''the  vendor  could  sue  for  the 
price.''    The  two  cases,  Wing  t.  Clark,  24  Me.  366,  and  Chase  t. 
Wniard,  57  Me.  157,  cited  with  Merrill  t.  Parker,  24  Me.  89, 
nistain  the  doctrine  of  State  t.  Intoxicating  Liquors,  73  Me. 
278,  but  not  the  dictum.    They  hold  that,  as  the  title  passed 
when  the  bargain  was  struck,  loss  of  the  goods  by  fire  and  by 
theft,  before  actual  delivery,  fell  upon  the  vendee. 

To  maintain  this  form  of  action,  actual  delivery  and  accept* 
ance  nmst  appear.  Tender  and  refusal  will  not  do:  Moody  v. 
Brown,  34  Me.  107,  56  Am.  Dec.  640;  Atwood  v.  Lucas,  53  Me. 
608,  89  Am.  Dec.  713.  In  the  latter  case  it  is  said:  *Tt  is  laid 
down  by  Mr.  Saunders  that,  to  support  an  action  for  goods  sold 
and  deUrered,  the  plaintiff  must  prove  not  only  such  a  deliveiy 
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••  win  TSft  the  property  in  the  goode  in  the  def endani,  hat 
each  e  deU^eiy  as  will  dereet  himself  of  all  lien  upon  the 
goode  and  enable  the  defendant  to  maintain  troyer  &r  them 
withoat  paying  or  offering  to'pay  for  them:  Sanndera  on  Plead- 
ing and  Eridenoe,  536.^  The  same  doctrine  ia  indaraed  in 
Edwarde  t.  Grand  Trunk  B.  B.  Co^  54  Me.  105;  Meane  t.  ^Wil- 
liamaon,  87  Me.  556;  Pettengill  t.  Mmill,  47  Meu  109;  Gooch 
T.  Hohnei^  41  Me.  5S8. 

In  Tnfta  t.  Grewer,  83  Me.  41S,  the  conrt  eaja:  ^A  tender 
**"  does  not  in  our  law  transfer  the  title  to  the  Tendee.  Tlie 
facta  show  that  the  plaintiff  was  to  retain  title  to  the  fountain 
nntil  the  prioe  should  be  paid.  Bnt  the  defendant  refused  to 
make  the  partial  cash  payment  called  for  by  the  terms  of  the 
sale^  or  to  accept  any  possession  or  contnd  of  the  property^  so 
that  eren  an  equitable  title  to  the  property  did  not  peas  to 
him." 

Actual  acceptance  of  delireiy  nmy  sometimes  be  inferrsd 
from  the  conduct  of  the  parties,  '^lilenee  and  dslaj  for  an  mir 
reasonable  time  are  condusiYe  evidence  of  aooeptanoeu  The 
burden  of  action  is  upon  the  bnyer^  and  he  must  seasonaUy 
notify  the  seller  of  his  refusal  to  accept  the  good^:  White  t. 
Haxrey,  85  Me.  218.  See  Merrill  Furniture  Co.  t.  Hill,  87  Ma. 
18;  Ooslen  t.  OampbeU,  88  Me.  450. 

In  the  case  at  bar,  the  book  ordered  was  tendered  fo  the 
def endanty  who  refused  acceptance.  It  tiiereby  did  noi  beoome 
the  property  of  defendant,  and  this  action  for  goods  eold  and 
deUyered  cannot  be  maintained,  except  on  tiie  general  count 
for  goods  sold  and  delivered,  by  virtue  of  def enAmf s  accept- 
ance of  the  book  upon  new  terme  then  made  him  by  plaintilPe 
traveling  man,  who  tendered  the  book.  Those  tenns  were  pay- 
ment at  the  publisher's  price.  The  evidence  fiuls  to  disdoA 
what  that  price  was,  and  therefore  the  verdict  cannot  be  ssid 
to  rest  upon  the  new  contract.  Indeed,  the  fiur  infexenoe  is 
that  it  does  not,  for  the  publisher's  price  for  a  single  volume 
is  not  likely  to  be  thirty-six  dollars  and  ninety«iwo  eents^  in- 
cluding interest.  If  it  be  said  that  the  new  tsnua  wwe  un- 
authorized by  the  publishers  and  not  binding  upon  them,  al- 
though made  hy  their  agent,  then  defendant  is  not  bound 
thereby,  as  no  title  to  the  book  passed  to  him,  because  his  a^ 
ceptance  under  a  void  contract  would  be  no  accepteaoe:  Wood 
T.  Finson,  89  Me.  459. 

Motion  sustained.    Verdict  set  aside. 
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BAXOS-DBLnrBBT— AOnONS  FOB  PUBOHAn  PBIGB.-JrO 
atlBtAlD  a  fHHfsl  eouat  of  Indebftatos  mmamvait  tor  foods  told 
aad  dellTfliod,  pnxtf  of  ma  actoal  deliyery  to  and  accaptaaoo  bj  tlio 
pordMaer  of  tlio  goods  suod  forls  essential:  Atwood  t.  I4iea%  68 
lis.  606^  80  Am.  Doa  718;  Messor  ▼.  Woodman,  22  M.  H.  17%  08 
Aflk  Dee.  241;  Moody  ▼.  Biown,  8i  Mew  lOTt  M  Am.  Do&  diOl  and 


SoPBB  V.  Gbbightob; 

peiCAno^M.] 

aALB8--DBLAT  IN  SHIPMBNT-LIABILFrT  FOB  PBIO& 
A  stfe  of  goods  by  a  merchant  In  one  state  to  a  mercbant  In  another, 
*l^  be  shiiiped  prompt"  means  that  the  goods  will  bo  sh^»ed  from 
the  sdler's  warehoose  In  the  state  of  his  plsee  at  business  so  that 
thflj  wQl  arrlTO  at  the  buyer's  place  of  business  with  reasonable 
dispatch  and,  nnleso  lo  shipped,  the  title  to  the  goods  does  not  pass 
to  the  bnyer,  and  he  is  not  liable  on  his  contract  of  purchase.  In 
such  case^  a  month's  delay  in  the  arrlTal  of  the  goods  is  unreason- 
able and  STolds  the  sala 

B.  L  Thompson,  for  the  appeUants, 

J*  &  ICoore^  for  the  appellees. 

MS  HASKELI^  J.  Hamtifb  are  marchonts  in  Boston; 
Arfendsnts^  traders  in  ThomaBtoiL  Kay  4th9  O^rien,  a  sales- 
man of  plaintiffs,  sold  defendants  a  car  of  feed,  to  be  shipped 
St  onee.  May  5th,  plaintifiEs  wrote  def^idants:  ^^e  have  this 
di^  sold  yon  one  car  Blish  Milling  Co.  at  $17.75  mixed  feed  100 
lbs.  B.  Pts.  To  be  shipped  prompt."  May  26th,  defendants 
VTOte  plaintifEs:  ''We  bought  a  car  of  feed  to  comie  right  along. 
That  was  soma  four  weeks  ago,  bnt  it  is  not  here  yet  We  have 
been  looking  for  it  sll  ibis  time,  and  its  not  coming  has  hurt 
oor  business  Tery  much.  If  it  is  not  near  here  shall  hare  to 
give  it  np  and  order  elsewhere.''  Again,  June  4th,  defendants 
wrote  plaintifEs:  "We  bonght  a  car  of  feed  of  yon,  through  your 
Mr.  O^rien,  May  5th,  to  be  delivered  at  once.  Now  it  has  not 
aniTed  yet,  and  we  haTe  lost  the  sale  of  a  car  of  feed,  and  it  is 
so  late  in  the  season  that  we  shall  not  want  it  Yon  will  please 
eancel  this  order,  as  we  will  not  be  able  to  receive  iV^ 

The  contract  contemplated  the  prompt  delivery  by  plaintiffs 
on  board  carrier,  at  Boston  or  vicinity,  merchandise  consigned 
to  ^^  defendants.  Upon  such  delivery  the  title  to  the  goods 
would  have  passed  to  defendants.  Without  such  delivery  the 
title  would  not  pass,  except  by  defendants'  consent.    Such  do- 
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was  nerer  made.  Flaintiffs  never  shipped  the  merclian- 
diee  from  Boston  or  vicmity,  wheiie  prompt  delivezy  would  in- 
tare  prompt  receipt  of  the  goods  by  the  purchasers,  as  contem- 
plated by  the  contract  of  sale.  The  delay  was  nnreasonable. 
The  defendants  might  well  cancel  their  order,  or,  which  is  the 
same  thing,  refuse  to  receive  the  goods  not  shipped  for  a  month 
after  they  shonld  have  been.  Plaintiffs  had  no  right  to  uH 
defendants'  goods  to  be  shipped  promptly,  presumably  from 
their  warehonse  or  store  in  Boston,  and  compel  defendants  to 
await  their  arrival  from  the  west,  with  delay  of  perhaps  a  month 
in  transit. 

Had  plaintiffs  sold  the  goods  to  be  delivered  in  Thomaston, 
they  might  have  shipped  them  from  the  f onr  comers  of  the  nni- 
veise,  had  they  seasonably  delivered  them,  and  they  would  have 
become  thB  defendants'  goods. 

The  title  to  the  goods  did  not  pass  to  defendants,  nor  weie 
the  goods  seasonably  shipped  under  the  contract  of  sale  ao  at 
to  enable  plaintiffs  to  have  damages.  They  did  not  mind  the 
contract  themselves  and  defendants  need  not:  Rhoadca  t.  Oot> 
ton,  90  Me.  458. 

Judgment  for  defendants. 

flAUDS— TIMB  OF  8HIPMBNT.— In  the  contraeti  of  mercbSBtir 
time  Is  of  the  essence.  A  statemoit  descriptive  of  the  time  or 
place  of  shipment  is  ordinarily  to  he  regarded  as  a  condition  pieee- 
dent  upon  the  failure  or  nonperformance  of  which  the  party  as- 
grieved  may  repudiate  the  whole  contract:  Mote  to  GUI  T.  Bads- 
mine,  64'Adl  B^.  e2Bb 
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JoNBS  V.  Home  Savings  Bank. 

TRUSTS  AND  TRUSTBES-ACCOUNTING  —  PRB8T7MP- 
TION.— If  the  tniBtee  of  an  infant,  npcm  tbe  beneficiary's  arrlYlnir  At 
majority,  renden  him  an  account,  and  he,  without  personal  knowl- 
edge of  the  transactions,  gives  a  receipt  upon  the  basis  of  such  ac- 
count, and  subsequently  discovers,  upon  the  examination  and  flnd- 
liig  of  a  referee,  that,  at  the  time  when  the  receipt  was  given,  a 
la^  amount  of  money  or  property  remained  in  the  trustee's  hands 
unaccounted  for,  the  finding  of  the  referee  so  far  overcomes  the 
prima  fftcie  effect  of  the  receipt  as  to  raise  a  presumption  of  liability 
on  tlie  part  of  the  trustee  or  his  estate. 

TRUSTS  AND  TRUSTEES-LIMITATIONS  OF  ACTIONa— 
The  fiu!t  that  money  due  a  cestui  que  trust  is  allowed  by  him  to 
remain  in  the  hands  of  the  trustee  after  the  termination  of  an  ez* 
press  trust  does  not  change  the  nature  of  the  debt,  and,  until  an 
accoonting  is  had  or  demanded,  the  statute  of  limitations  does  not 
1m^  to  run. 

Q.  W.  Badford)  for  the  appellaQt. 

S.  T.  MilleTy  for  the  appellees. 

^^  MONTGOMEBY,  J.  The  hearing  below  was  on  an  ap- 
peal from  an  allowance  of  a  daim  in  favor  of  the  appellees  by 
oommissioners  on  claims.  On  the  trial  the  circuit  judge  di- 
leeted  a  Terdict  of  daimants.  The  Home  Savings  Bank,  a  cred- 
itor of  the  estate,  defended  against  the  daim  in  the  circuit  court, 
md  baa  brought  error  to  review  the  proceedings  on  the  trial. 

As  the  drcnit  jndge  directed  a  Terdict,  the  question  presented 
is,  whether  the  testimony  was  condusive  to  sustain  the  claim 
pieaentedy  or  whether,  on  the  other  hand,  an  inference  of  nonlia- 
lulity  could  be  drawn  from  the  whole  testimony.    The  facts  were 
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not  miich  in  dispute.  A  histoiy  of  the  claim  is,  in  brief,  as  fol- 
lows: Catherine  H.  Jones,  the  grandmother  of  daimanta^  died 
testate,  October  18, 1865,  bequeathing  to  J.  Huff  Jones  axMl  An- 
fuskvm  P.  Thompson  a  considerable  estate  in  trust  for  these 
claimants,  to  possess,  control,  uid  manage  nntil  the  younger  of 
the  two  claimants  shonld  attain  the  age  of  twenty-one  years;  and 
empowered  the  trustees  to  lease,  sell,  or  mortgage  any  portion  of 
tiie  estate,  and  to  invest  the  tmst  property  in  first-class  aecim- 
ties,  and  to  divide  the  property  eqtially  when  the  yonnger  child 
flhonld  attain  the  age  (Kf  twenl^-one  years.  J.  Huff  Jones  be- 
came the  active  trustee  in  the  ^^  management  of  the  estate 
Henry  E.  Jones  became  of  age  October  30, 1883,  and  Matilda  C. 
Jones  on  August  2, 1886.  On  August  11,  1886,  the  trustees 
deeded  to  Henry  E.  and  Matilda  C.  Jones,  jointly,  all  of  the  real 
estate  held  in  trust,  the  active  trustee,  however,  retaining  control 
of  the  personal  estate  until  March  10, 1888,  when  the  personal 
property  for  which  he  accounted  was  turned  over  in  equal  parts, 
and  a  receipt  in  full  given  by  each  of  the  daimants,  purporting 
to  discharge  the  trustees  from  liability  as  trustees.  J.  Huff 
Jones  died  testate,  but  insolvent,  December  16, 1892.  Shortly 
after  the  death  of  J.  Huff  Jones,  Henry  E.  Jones  for  the  first 
time  made  an  examination  of  the  books  of  J.  Huff  Jones  kepi  in 
connection  with  the  books  of  another  trust  estate  in  the  hands 
of  J.  Huff  Jones^  and  found  substantial  inaccuracies  in  the  ac- 
counts. This  directed  his  attention  to  the  aooounta  kept  by  de- 
ceased of  the  transactions  relating  to  the  property  of  these  claim- 
ants, and  on  examination  he  found  inaccuradee  in  the  account 
Further  investigation  by  tiie  claimant  and  experts  resulted  in 
the  presentation  of  the  present  daim. 

After  the  presentation  of  this  claim,  an  expert  accountant, 
Mr.  John  H.  Clegg,  was  employed  to  examine  the  books  of  de- 
ceased, and  the  result  of  his  examination  waa  a  finding  that  there 
was  on  the  10th  of  March,  1888,  a  balance  due  the  claimants  of 
twenty-five  thousand  two  hundlred  and  fifty-eight  dollars  and 
seven  cents  over  and  above  the  amount  accounted  for.  A  stipu- 
lation was  entered  into  between  the  parties,  reading  as  follows: 

'^t  is  hereby  stipulated  and  agreed  by  and  between  the  parties 
hereto  that  the  examination  of  the  books  and  accounts  of  said 
suit,  made  by  John  H.  Clegg,  at  the  trial  of  this  cause  on  appeal, 
may  be  treated  as  though  such  examination  had  been  made  by  a 
referee,  under  the  direction  of  the  court,  for  the  purpose  of  as- 
certaining the  amount  due  from  J.  Huff  Jones  to  claimants,  ac- 
cording to  the  books  and  papers  of  J.  Huff  Jones  in  the  condi- 
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tion  they  were  in  at  the  time  of  his  death,  and  the  amount  bo 
found  dne  may  be  considered  the  same  as  if  found  by  a  referee; 
proTided,  that  this  stipulation  shall  not  be  construed  .^^  as  in 
mny  way  to  preyent  the  raising  of  an  issne  of  fact  or  law  based 
upon  any  attentionB,  omissions^  or  errors  which  may  be  found  in 
the  original  entries  and  aeooxmis  of  said  J.  Hn£E  Jonea^  deceased, 
as  to  any  part  or  all  of  said  account,  or  of  any  question  concern- 
ing the  same;  or  likewise  to  prevent  the  raising  of  an  issue  of 
&ct  or  law  based  upon  dealings  between  ckimants  and  said  do- 
•oeaaed  conoeming  said  daim,  or  any  part  thereol 

(Signed)    "SIDNEY  T.  MHiTiER, 

"Attorney  for  Claimants. 

(Signed)    "GEOBQB  W.  RADFOED, 

"Attorney  for  Appellant  • 

In  onr  yiew^  this  stipulation  left  yery  little  to  litigate.  As  re- 
gards the  amount  of  the  liability,  if  any  existed,  if  the  contestant 
had  been  able  to  show  that  this  amount  was  incorrect  because  of 
omisBions  and  errors  or  alterations,  it  was  open  to  it  to  do  so; 
but  we  do  not  think  the  testimony  offered,  when  analyzed,  im- 
peaches the  finding  of  Mr.  Clegg.  No  special  errors  in  the  ac- 
count are  pointed  out  in  the  brief  of  appellant's  counsel,  while 
the  testimony  of  witnesses  for  claimants  shows  very  clearly  that 
the  changes  were  made  in  the  books  either  by  J.  Huff  Jones  or 
his  bookkeeper,  and  in  his  lifetime. 

It  is  contended  by  appellant's  counsel:  'That  it  was  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  the  investigations 
^  Clegg  were  of  sufiBcient  weight  and  accuracy  to  show  fraud, 
mistake,  or  misrepresentation  on  the  part  of  J.  Huff  Jones,  and 
thus  overthrow  the  settlement  of  March  10,  1888,  between 
daimants  and  J.  Huff  Jones,  by  which  the  former  acknowl- 
edge payment  in  full,  and  released  J.  Huff  Jones  from  aU  lia- 
bility.^ 

We  do  not  agree  with  this  contention.  All  the  testimony  in 
the  case  was  to  the  effect  that  neither  of  the  claimants  had  ever 
examined  into  the  transactions  of  deceased  as  their  trustee. 
There  was  no  pretense  that  they  had  personal  knowledge  of  the 
tnnsactions.  It  cannot  be  gainsaid  that  the  receipts  on  their 
face  show  that  the  trustee  had  assumed  to  account  for  all  the 
avails  of  their  property;  and  yet  at  the  very  date,  as  appears 
from  the  ^^  finding  of  Mr.  Clegg  (whose  finding  is  of  the  force 
of  that  of  a  referee),  there  was  in  the  hands  of  this  trustee,  unao- 
connted  for,  more  than  twenl^-five  thousand  dollars.  We  are 
ill  tttisfied  that  the  testimony  on  behalf  of  claimants  not  only 
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OTercame  the  etidence  afforded  by  the  receiptee  but  that  it  left 
so  room  for  any  inference  inoonaistent  with  liability. 

The  point  ia  made  that  the  claimanta  were  barred  by  the  atat- 
nte  of  limitationa  before  Mr.  Jones'  death.  Aa  esaoitial  to  this 
contention,  the  connsel  for  aiq>ellant  aiguea  that»  by  the  tenna 
of  the  trust,  the  aame  terminated  when  Matilda  C.  Jones  reached 
the  age  of  twenty-one  years.  Bnt  the  mere  fact  that  monqy  due 
the  cestui  que  trost  ia  allowed  by  him  to  remain  in  the  handa  of 
the  tmstee  does  not  change  the  natnre  of  the  debt,  and,  until  an 
accounting  was  had  or  demanded,  the  atatate  of  limitatioiis  did 
not  ran:  2  Perry  on  Trusts,  4th  ed.,  see.  868,  p.  513,  and 
dted;  Frank  ▼.  Morley,  106  Mich.  685. 

Judgment  affirmed. 

The  other  justices  concurred. 


TRUSTS  AND  TBIT8TBB8-8BTTLBMBNT.--A  triMtee  la  bound 
to  put  his  cestui  que  trust  In  possession  of  the  full  and  true  state 
of  his  affaIrR  before  any  settlement  will  bind:  Dfller  ▼.  Brobekef; 
62  Pa.  St  49^  01  Am.  Dec  177. 

TRUSTS  AND  TRUSTBBS.-/rHB  8TATUTB  OF  LIMTTATIOIIB 
does  not  operate  In  case  of  an  expreaa  trust:  Note  to  Secnlorlcii  t. 
Morton,  40  Am.  St  Rep.  108.  See,  also,  Fawcett  y.  Fawcett,  86  WIsl 
832,  89  Am.  St  Rep.  844,  and  note;  monographic  note  to  IffHisa  t. 
Thome»  90  Am.  Dec.  88M99t  dlacuaslng  the  general  subject. 


AlDINB    ManUFAOTURINQ   CoMPAKT   V.    PHILLIP8. 

(US  MranoAii,  1S2.] 

LIBNS— RIQETT  TO  SBLLb— A  common-law  Hen  glTsa  ftm 
party  detaining  the  chattd  the  right  to  hold  It  aa  a  i^ledge  or  aaeo^ 
Ity  for  the  debt,  but  not  to  s^  It 

LIBNS-JURISDICTION  OF  BQUFTT  TO  BNFOBCBy— 
Courts  of  equity  have  no  Jurisdiction  to  enforee  payment  of  ttsoa 
by  f oredosnre  upon  a  bill  filed  for  that  purpose  only. 

LIBNS-JURISDIGTION  OF  BQUITT.-Oourts  of  eaally» 
having  acquired  Jurisdiction  for  other  purposeSi  may  order  sales  of 
property  to  satisfy  liena. 

LIBN8-JURISDIOTION  OF  BQUITY  TO  F0BBai:4>8Bb- 
The  statutory  lien  of  a  corporation  npon  Ita  atock  for  the  debt  ef  a 
■tockholder  cannot  be  enforced  in  equity  If  the  remedy  at  law  la 
adequate. 

LnSN&-JURISDIOTION  OF  BQUITY  TO  FOBBQLOSB.- 
Although  an  accounting  la  asked  In  a  biU  by  a  corporation  to  for^ 
dose  a  lien  upon  stock  for  the  debt  of  the  stockholder,  equity  does 
not  thereby  acquire  Jurisdiction  in  the  absence  of  anytfatnir  to  alMnr 
that  the  claim  is  not  one  with  which  a  court  of  law  can  deal  aa  aa 
open  account  and  enforce  by  Judgment  and  executioD. 

Bntterfidd  ft  Keenej,  for  the  appellant 
If  ore  ft  Wilson,  for  the  appellee. 
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HOOKEB,  J.  The  defendant  being  a  stockholder  in  the 
Aldine  Manufacturing  Company,  that  company  filed  the  bill  in 
this  canse^  claiming  an  indebtedness  due  to  it  from  the  defend- 
ant, upon  open  acoonnt,  for  one  thousand  doUan  and  upward, 
and  praying  an  accounting  and  a  decree  of  foredosnre  of  its 
hen  upon  his  stock  in  default  of  payment.  The  lien  is  claimed  to 
exist  by  virtue  of  section  4161b5  of  3  Howell's  Statutes,  which 
provides  that  the  corporation  shall  at  all  times  haye  a  lien  upon 
all  the  stock  or  property  of  its  members  invested  therein  for  all 
debts  due  from  them  to  such  corporation.  The  bill  was  de- 
murred to  on  two  grounds:  1.  That  there  was  no  jurisdiction  in 
equity  to  enforce  the  lien;  2.  That  the  remedy  provided  by  8 
Howell's  Statutes,  sections  4161cd-4161c7,  inclusive,  is  exclusive. 
The  demurrer  was  sustained,  and  the  bill  dismissed.  The  com- 
plainant has  appealed. 

Upon  the  part  of  the  defendant  it  is  claimed:  1.  That  equity 
has  no  jurisdiction  to  enforce  a  sale  of  the  property  ^^  to  sat- 
isfy the  statutory  lien  in  a  proceeding  brought  solely  for  that 
purpose;  and  2.  That,  even  if  the  court  might  do  so  when  it  had 
acquired  jurisdiction  for  some  other  purpose  within  its  jurisdio* 
tion,  no  such  situation  exists  here.  The  theory  upon  which  the 
bOI  seems  to  have  been  filed  is  that  the  lien  of  the  complainant 
was  akin  to  that  of  a  mortgage  or  pledge  of  the  stock,  and  car* 
ried  with  it  a  right  to  enforce  payment  of  the  debt  secured  by  it, 
through  foreclosure  in  a  court  of  chancery,  as  wdl  as  by  the  no- 
tice and  sale  provided  for  by  the  statute  to  which  allusion  has 
been  made. 

This  lien  is  not  one  which  is  created  by  direct  agreement  of 
the  parties,  such  as  a  pledge  or  a  mortgage,  but  arises  by  opera- 
tion of  law  out  of  certain  business  relations,  viz.,  that  of  corpora- 
tion and  stockholder.  It  is  not  in  its  nature  an  equitable  lien, 
like  the  lien  of  a  vendor  of  land  sold  upon  contract  for  the  pur- 
chase price.  In  such  cases,  under  our  practice,  courts  of  equity 
hare  power  to  enforce  the  lien,  upon  bill  practically  for  spedfie 
performance,  to  which  the  enforcement  of  the  decree  for  the  pur- 
chase price,  by  sale  of  the  premises,  is  an  incident:  See  Fitzhugh 
T.  Maxwell,  34  Mich.  140;  Boehm  v.  Wood,  Turn,  ft  B.  332.  It 
ifl,  on  the  contrary,  a  legal  security,  closely  analogous  to  a  com- 
mon-law lien,  which  last  is  said  not  to  be  enforceable  in  equity. 
Indeed,  in  cases  of  common-law  liens^  which  always  involved 
possession  of  the  chattel,  actual  or  constructive  (2  Kent's  Com« 
mentaries,  639),  the  creditor  had  no  right  to  sell  the  chattel  for 
the  pur])08e  of  obtaining  compensation.  The  lien  was  defined 
to  be  ^e  right  of  detention,  in  persons  who  have  bestowed  labor 
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upon  an  article,  or  done  some  act  in  reffflenoe  to  i^  and  wbtk 
hsye  the  right  of  detention  till  leimbnraed  for  their  expendi- 
tnres  and  labor^:  Oakes  t.  Moore,  24  Me.  219, 41  Am.  Dee.  379. 
Am  flaid  by  Ghancdlor  Kent:  ''A  lien  ia,  in  many  caaea,  lib  a  die- 
treaa  at  common  lav,  and  givee  the  party  detaining  the  chattd 
the  right  to  hold  it  aa  a  pledge  or  security  for  the  debt,  hot  not 
to  sell  it  It  was  said  by  Popham,  C.  J.,  in  the  Hostler  Caae,. 
^^  Yel.  66,  that  an  innkeeper  might  haye  tiie  horse  of  hia  guest 
appraised  and  sold  after  he  had  eaten  as  mnch  as  he  was  worth. 
Bnt  this  was  a  mere  extrajudicial  dictum,  and  it  was  oontrazy  to 
the  law,  aa  it  has  been  preyiously  and  subsequently  adjudged": 
2  Kenfs  Commentaries,  642,  and  cases  dted.  See,  also,  1  Jonea 
on  liens,  section  835,  where  the  author,  in  discnsBing  s  canier'a 
lien,  says  that  it,  '^like  all  other  common-law  liens  founded  upon 
possession,  giyes  him  [the  holder]  no  right  to  sell  the  property, 
but  only  a  right  to  retain  it  until  his  charges  are  paid.**  Again, 
in  section  1033  the  learned  author  says  that  ^a  common-law  lien 
•  .  «  •  is  merdy  the  right  of  a  person  in  possession  of  the  prop- 
erty of  another  to  detain  it  until  certain  demands  •  •  •  •  are 
satisfied.'' 

In  Doane  t.  Bussell^  8  Oray,  882,  a  wagon-maker  sold  a  wagon, 
pursuant  to  notice  to  the  owner,  for  the  purpose  of  satisfying  hia 
Hen,  and  the  court  held  that  he  had  no  right  to  do  so.  In  Brigga 
T.  Boston  etc.  B.  R  C!o.,  6  Allen,  246,  83  Am.  Dec.  626,  a  rail- 
Toad  company  sold  flour  to  pay  tiieir  charges  for  its  transporta- 
tion, and  it  was  held  that  they  had  ^only  a  right  to  detain  it  un- 
til they  were  paid;  not  to  sell  it  to  obtain  the  remuneration  to 
which  they  were  entitled.''    In  Pothonier  t.  Dawson,  Holt  N.  P. 
883,  Chief  Justice  Gibbs  said:  '^Undoubtedly,  as  a  general  prop- 
osition, a  right  of  lien  gives  no  right  to  sell  the  goods."    This 
was  obiter,  but  neyertheless,  from  the  eminence  of  the  author, 
it  is  entitled  to  great  weight.    The  doctrine  was  stated  in  Jones 
y.  Pearie,  1  Strange,  556.    Again,  in  Idckbarrow  y.  Maaon,  6 
East,  27,  note,  the  rale  was  stated  by  Mr.  Justice  Buller  as  fol- 
lows: ^ut  he  who  has  a  lien  only  on  goods  has  no  right  ao  to  do 
[L  e.,  sell  and  dispose  of  them];  he  can  only  retain  them  till  the 
original  price  be  paid."    See,  also,  Walter  y.  Smith,  5  Bam.  k 
Aid.  439,  cited  in  Doane  y.  Bussell,  3  Oray,  882,  to  the  point 
that  ''a  pledge  as  security  for  a  debt  ....  is  a  lien  with  a 
power  of  sale  superadded."    Chief  Justice  Shaw  also  dtee  Oor^ 
telyou  y.  Lansing,  2  Caines  Cas.  200;  1  Chitty's  Qeneral  Prae- 
tice,  492;  Cross  on  the  Law  of  ^^  Lien  and  Stoppage  in  Tran- 
titn,  47;  Woolrych  on  Commercial  and  Mercantile   Law,  237. 
In  Briggs  y.  Boston  etc.  B.  B.  Co.»  6  Allen,  246, 83  Am  Dec.  626,' 
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Hezzick,  J.^  said:  ^And  the  mle,  which  ia  now  well  establiahedy 
that  a  partj  haTing  e  lien  only,  withont  a  power  of  sale  super-^ 
added  by  special  agreement^  cannot  lawfully  sell  the  chattel  for 
his  reiinbiinement,  ia  as  applicable  to  carriers  as  it  is  to  all  oth> 
en  hATing  the  like  daim  upon  property  in  their  possession.'^ 
While  the  doctrine  of  these  cases — i,  e,,  that  the  creditor  cannot 
fiell  the  property — is  indisputable,  there  was  no  impediment  to- 
the  recowerj  of  judgment  and  sale  of  the  property,  as  well  as  any 
other  property  of  the  debtor,  on  execution:  Tete  t.  Bank^  4 
Brewst  308;  Buffalo  etc.  B.  B.  Ck>.  y.  Dudley,  14  N.  Y.  336. 

Does  it  follow  that  a  common-law  lien  can  be  foreclosed  in 
equity  because  it  does  not  confer  upon  the  creditor  the  right  to- 
sell  the  property?    It  is  OTident  that,  in  cases  of  common-law 
lien  for  a  liquidated  daim,  a  judgment  and  execution  are  as- 
expeditious  and  effectiye  as  a  proceeding  in  equity  would  be 
likely  to  be,  and  an  application  of  the  familiar  doctrine  that 
equity  will  not  intervene  when  there  is  an  adequate  remedy  at 
law  would  seem  proper.    It  is  a  significant  fact  that  we  are  not 
dted  to  any  well-settled  line  of  authorities  that  supports  the 
practice  of  foredosing  common-law  liens   in   equity.    At  the 
same  time.  Chancellor  Kent,  in  discussing  the  subject,  says:  '1 
presume  that  satisfaction  of  a  lien  may  be  enforced  by  a  bill  in 
chanceiy":  2   Eenf  s  Commentaries,   642.    He  supports  the 
statement  by  no  authorities,  howeyer.    And  in  Tete  y.  Bank,. 
4  Brewst  308,  there  is  a  dictum  that  in  proper  cases  the  creditor 
may  inyoke  the  aid  of  a  court  of  equity  to  work  out  a  sale.    The 
lien  with  which  we  haye  to  do  is  not  a  common-law  lien,  but  i* 
Etatotory.    It  has  the  attributes  of  a  common-law  lien,  how- 
erer,  although  the  manual  possession  of  the  certificates  of  stock 
is  not  with  the  complainant    Inasmuch  as  a  transfer  of  the 
stock  must  be  upon  the  books,  it  may  be  urged  that  the  corpora- 
tion has  constructiye  possession.    But  it  iA  not  of  much  im- 
portance whether  it  has  possession  or  not.    ^^^  Statutory  liens 
often  exist  although  the  creditor  has  not  possession  of  the  prop- 
erty; and  we  know  of  no  authority  that  treats  the  matter  of 
IXMsession  as  depriying  statutory  liens  of  the  legal  attributea 
<rf  oommon-law  Ueng,  to  which  they  are  analogous.    Jones  (1 
Jones  on  liens,  sec.  104),  says  that  ''a  statutory  lien  without 
poaession  may,  by  force  of  the  statute,  haye  the  same  operation 
sod  efficacy  that  a  common-law  lien  has  with  possession^':  See 
1  Jones  on  liens,  sec.  112;  Beall  y.  White,  94  TJ.  S.  382. 

In  the  case  of  Southern  Michigan  etc.  Lumber  Co.  y.  McDon* 
aid,  57  Mich.  292,  Cooley,  C.  J.,  said  that  '^og  labor  Uena^ 
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[which  are  statutory]  oould  give  no  jurisdiction  to  a  court  of 
equity.  If  yalid^  they  were  legal  daims.**  In  Thames  Iron 
Works  Co.  T.  Patent  Derrick  Co.,  1  Johns.  &  H.  93,  97,  the 
jurisdiction  of  equity  to  enforce  hy  sale  a  huilder's  licai  upon  a 
yessel  was  denied;  and  in  answer  to  the  claim  of  exigent,  al- 
leged to  arise  from  the  expense  of  retaining  the  chattel,  and  the 
consequent  necessity  to  make  the  security  efiEectoal  hy  annering 
to  tiie  passiye  lien  the  actiye  right  of  sale,  Mr.  Yioe-Cfaanedlor 
Wood  said  that  '^,  in  a  matter  of  this*inagnitude^  the  oouzt 
should  for  the  first  time  in  1860  establish  such  a  new  ri^t  a% 
between  persons  dealing  with  chattels^  it  would  injure  ratiier 
than  promote  commercial  interests.''  See  Canal  Co.  y.  Qordon, 
6  WalL  561,  where  the  federal  supreme  court  held  that  the 
jurisdiction  to  enforce  a  statutory  lien  ''rests  upon  the  statute^ 
and  can  extend  no  further.** 

In  23  American  &  English  Encyclopedia  of  Law,  697,  it  is 
said:  The  lien  is  most  frequently  enforced  by  the  refusal  of  flie 
corporation  to  register  transfers  from  an  indebted  membez^; 
citing  many  cases.  It  adds  that  other  methods  of  enforoemoit 
are  foreclosure  and  sale  and  attachment.  Few  authorities  sre 
cited,  and  these  will  be  discussed  later,  1  Cook  on  Stock  and 
Stockholders^  sec.  530,  cites  the  same.  But»  when  we  search  for 
cases  where  statutory  or  common-law  liens  haye  been  foreclosed 
in  equity  upon  bills  filed  for  the  purpose,  we  find  few,  thou|^  it 
is  probable  that  the  ^^  states  of  Alabama,  Eentucb^,  Illinois 
and  Maryland  would  sustain  the  practice.  In  Westmoreland  y. 
Foster,  60  Ala.  448,  a  bill  was  filed  against  a  tenant  to  enforoe 
a  lien  for  rent»  against  cotton  in  the  hands  of  a  yendee  of  tike 
tenant.  It  was  there  held  that  a  statutory  lien,  which  is  an  in- 
cident of  some  contract  made^  is  enforceable  by  the  common 
processes  of  the  law;.  This  case  proceeded  upon  the  theoiy  of 
a  trust.  Tutwiler  y.  Tuskaloosa  etc.  Land  Co.,  89  Ala.  391, 
was  a  case  where  the  stockholder  filed  a  bill  to  enjoin  a  sale  of 
his  stock  on  account  of  a  failure  to  pay  calls,  and  to  haye  ths 
affairs  of  the  corporation  settled,  and  an  account  stated.  A  de- 
murrer was  sustained,  and  the  complainant  appealed.  The  caae 
was  affirmed,  and  the  court  seems  to  haye  hdd  that  the  lien  on 
the  stock  could  haye  been  foreclosed  in  chancery,  citing  West- 
moreland y.  Foster,  60  Ala.  448,  as  authority.  This  ease  wu 
followed  by  Grass  y.  Memphis  etc.  B.  B.  Co.,  96  Ala.  447.  A 
bill  was  filed  to  enforce  a  common  carrier's  lien,  and  to  require 
the  defendants  to  interplead  as  to  the  ownership  of  the  property 
which  was  in  the  carrier's  possession.  The  court  said  that  it 
had  no  doubt  that  a  court  of  chancery  had  jurisdiction  to  en- 
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force  the  Ikn,  again  eitmg  Wesbnorebrnd  t.  Vofhr,  80  iUa. 
448,  and  ihe  av&oiity  quoted  from  Sleiit  It  ia  fnr  to  aay  Oal^ 
wbile  each  of  these  Ctoea  aUegea  some  other  gromid  of  joriadie* 
tion  than  the  mere  f  oredoenre  of  a  lien,  the  latter  case  indicatea 
that  a  bin  filed  for  f oredosure  only  would  be  aoatained. 

In  Kenton  Ina.  Co.  y.  Bowman,  84  Kj.  430,  a  anit  waa 
brought  to  foredoae  a  mortgage  on  the  propertj  of  the  wife 
of  ShinUe  to  the  complainant.  Shinkle  held  atodc  in  the  com- 
plainant  company,  and  by  an  amended  petitaon  the  complainant 
daimed  a  Max  on  that  stock  to  secure  this  mortgage  debt»  er 
any  part  which  should  remain  unsatiiified  by  the  Inedoame  of 
the  mortgage.  A  decree  of  f oredosure  was  granted.  In  Brent 
Y.  Bank  of  Washington,  10  Pet  596,  executon  of  a  dcceaaed 
stockholder  filed  a  bill  to  compd  a  transfer  of  atodc  for  the 
benefit  of  the  United  States^  it  haTing  been  assigned  by  the  tea- 
tator  as  security  for  a  debt  ^^*  due  to  the  gofemment  Coon- 
sd  stipulated  that,  in  case  it  was  found  that  the  bank  had  a  lien 
upon  the  stock,  the  court  might  decree  that  the  atodc  diould 
he  sold  to  satisfy  it,  whidi  it  did.  In  Bank  of  Slentud^  t. 
Bonnie  (Ky.,  Dec  2,  1897),  48  S.  W.  Bep.  407,  an  actum  waa 
brought  to  mf orce  a  lien  upon  collaterals  hdd  in  pledge  hy  a 
banl^  and  also  to  enforce  a  statutory  lien  upon  the  stock  of  the 
debtor.  It  does  not  appear  that  the  ri^t  to  decree  ssle  waa 
qioestioned.  In  National  Bank  y.  Bochester  INunbler  Go.,  178 
Pis.  St  614,  a  UU  was  filed  to  compd  a  tranafer  of  atodc  to  a 
pledgee.  The  tumbler  company  filed  a  croesbill  to  enforce  its 
lien,  whidi  was  sustained,  and  the  stock  was  sold  to  aatiafjr  it. 
In  Uie  Farmm'  Bank  of  Maryland  Case,  8  Bland,  894,  an  ad- 
ministrator filed  a  bill  to  compd  the  bank  to  apply  stodc  divi- 
dends upon  indebtedness  due  the  bank  from  the  intestate,  and 
to  sell  the  stock  and  apply  the  proceeds^  and  that  only  the  defi- 
eiencj  after  such  application  of  dividends  and  aale  of  stodc 
should  be  admitted  as  a  daim  against  the  estate. 

It  win  be  seen  from  the  foregoing  that,  in  nearly  all  of  theaa 
caseSy  jurisdiction  might  haye  been  sustained  upon  other 
grounds  than  that  of  foreclosure,  and  that  the  court  mighty 
therefore,  in  order  to  do  justice  between  the  parties,  haye  al- 
lowed a  sale  of  the  stock.  Such  was  the  case  in  Eenton  Ins.  Oo. 
T.  Bowman,  84  Kj.  430.  The  later  case  of  German  Nat.  Bank 
T.  Trust  Co.  (Ky.,  April  24,  1897),  40  S.  W.  Bep.  458,  was  a 
simple  f  oredosure  bill,  and  sustains  the  practice  on  the  author- 
ity of  Kenton  Ins.  Co.  y.  Bowman,  84  Ky.  480.  We  haye  al- 
TeaAj  seen  that  a  sLmilar  course  of  deddon  is  found  in  Alabami^ 
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tlie  doctrine  being  based  upon  cases  which  were  distingmfihable. 
In  Maryland  the  earlier  case  was  not  a  f oredosure  bUl,  but  wa» 
a  bill  filed  against  the  bank  to  compel  an  accounting  and  trans- 
fer of  stock,  on  which  the  bank  claimed  a  lien.  In  the  opinion 
the  lien  was  treated  as  a  mortgage,  and  it  is  intimated  tiiat  it 
might  be  foreclosed.  Ultimately,  the  stock  was  sold.  The  sab- 
sequent  case  of  Beese  y.  Bank  of  Commerce,  14  Md.  271, 74  Am. 
Dec.  536,  permitted  a  foreclosure  of  a  lien  on  stock.  In  Brent 
V.  Bank,  *^^  10  Pet.  696  the  decree  may  be  ascribed  to  stipula- 
tion, notwithstanding  the  fact  that  the  bill  was  filed  to  compel  a 
transfer.  In  Bank  of  Kentucky  v.  Bonnie  (Ky.,  Dec.  2, 1897)^ 
43  S.  W.  Hep.  407,  the  bill  was  filed  to  foreclose  a  statutoiy 
lien  in  conjunction  with  a  mortgage  on  other  property.  In 
National  Bank  y.  Tumbler  Co.,  a  bill  was  filed  to  compel  a 
transfer;  while  in  In  re  Morrison,  10  Nat.  Bank.  Reg.  10^  Fed. 
Cas.  No.  9,839,  the  sale  was  under  bankruptcy  jurisdiction.  In 
the  case  of  Cairo  etc.  B.  B.  Co.  y.  Fackney,  78  HI.  116,  in  an 
action  of  assumpsit^  broad  language  was  used  as  to  the  jurisdie- 
tion  of  equity  in  the  enforcement  of  statutory  liens,  but  it  must 
be  remembered  that  the  lien  inyolyed  there  was  a  lien  against 
a  railroad. 

We  haye  yet  to  notice  our  own  case  of  Citizens'  State  Bank 
of  Monroeyille  y.  Kalamazoo  County  Bank,  111  Mich.  313, 
where  stock  was  sold  and  proceeds  applied  upon  a  lien.  Tlu» 
question  was  not  discussed^  and  the  decree  was  made  upon  a 
cross-bill,  where  the  original  bill  was  filed  to  compel  a  transfer 
of  stock.  The  court  had  jurisdiction  for  another  purpose,  and,, 
haying  jurisdiction  for  one  purpose,  was  justified  in  doing  com- 
plete justice  between  the  parties. 

It  ia  manifest  that  there  ia  confusion  in  the  law  upon  thia 
subject  If  it  is  true  that  equity  has  jurisdiction  to  enforce 
payment  by  foreclosure  in  all  cases  of  statutory  liens,  it  most 
be  because  of  a  difference  between  them  and  common-law  Uem, 
which  we  haye  not  been  able  to  discoyer,  or  becauae  of  the  force 
to  be  accorded  to  authorities  comparatiyely  modem,  few  of 
which  are  cases  of  foreclosure  merely.  If  that  ia  the  rule,  it  will 
be  hard  to  distinguish  the  present  case  from  any  other  lien  for 
labor,  carriage,  or  storage.  The  log  lien,  which  haa  been  dis- 
cussed, would  be  no  exception;  for,  if  chancery  haa  a  general 
jurisdiction  to  enforce  liens,  it  ia  not  lost  by  the  addition  of  a 
statutory  method  of  relief.  Authorities  are  numerous  in  sup- 
port of  thia  proposition.  So  that,  to  our  mind,  the  authorities 
if  there  are  such,  that  hold  the  statutory  remedies  are  ezduaiTe,. 
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lecognize  fhe  vant  of  ^"^  jurisdiction  in  eqnitj.  We  are  d 
the  opinion  that  resort  to  equity  is  neither  necessary  nor  per- 
missible in  the  majority  of  lien  cases,  and  that  the  courts  of  law 
can  deal  with  them  cheaply  and  expeditionsly.  On  the  other 
hand,  we  have  no  doubt  that  equity,  having  jurisdiction  for 
other  purposes,  may  order  sales  of  property  for  the  satisfaction 
of  liens,  as  was  done  in  our  own  case  already  cited. 

It  is  contended  that  such  jurisdiction  is  shown  by  the  bill  in 
this  case,  but  we  think  not.  It  seems  to  be  a  foreclosure  bill  sim- 
ply. It  is  urged  that  an  accounting  is  necessary;  but  we  think 
the  bill  does  not  show  that  complainant's  claim  is  not  one  that 
a  court  of  law  can  deal  with  as  well  as  any  other  case  of  open 
account.  We  see  no  opportunity  for  a  multiplicity  of  suits,  and 
the  bill  does  not  show  that  for  any  reason  the  remedy  by  judg- 
ment «nd  execution  is  not  adequate. 

Counsel  urge  that  they  should  have  been  given  an  opporta- 
nity  to  amend,  and  the  bill  should  not  have  .been  dismissed  per- 
emptorQy.  Under  the  case  of  Lamb  t.  Jeffrey,  41  Mich.  719, 
the  complainant  should  have  been  given  an  opportunity  to 
amend  its  bill,  if  it  desired  it.  We  cannot  assume  that  it  did, 
and  the  record  does  not  show  that  it  asked  it,  so  far  as  we  are 
advised. 
We  must  affirm  the  decree,  with  costs. 

Orant,  C.  J.,  Moore  and  Long,  JJ.,  concurred.  Montgomf 
eiy,  J.,  did  not  sit.  

^vrladlotlon  of  Bquity  to  Bnforoe  Xilens. 

An  equitable  lien  arises  either  from  a  written  contract  which 
itiowB  an  Intention  to  charge,  some  JMLrticular  property  with  a  debt 
or  obligation,  or  is  Implied  and  declared  by  a  court  of  equity  out  of 
general  considerations  of  right  and  Justice  as  applied  to  the  relations 
of  the  parties  and  the  circumstances  of  their  dealings.  It  is  settled 
beyond  question  that  a  court  of  equity  is  the  appropriate  tribu- 
nal for  the  enforcement  of  an  equitable,  as  distinguished  from 
a  statutory  or  common-law,  lien:  Vallette  v.  Whitewater  Val« 
ley  Osual  Co.,  4  McLean,  ld2;  Blgely  v.  Inglehart,  8  Bland,  540; 
^olly  Mfg.  Ck).  y.  New  Ohester  Water  Co.,  48  Fed.  Rep.  879;  Walker 

.  Gasgrain,  101  Mich.  e04;  Smith  t.  Jackman,  115  Mich.  102;  Bu- 
clian  y.  Sumner,  2  Barb.  Gh.  166,  47  Am.  Dec.  166.  "In  equity 
there  is  no  difficulty  in  enforcing  a  lien  or  any  other  equitable 
dalm  constituting  a  charge  in  rem,  not  only  against  real  estate,  but 
Qpon  personal  estate,  or  upon  money  in  the  hands  of  a  third  person, 
wheneyer  the  lien  or  other  dalm  is  a  matter  of  agreement  against 
the  party  himself  and  his  personal  representatiyes,  and  against 
eyery  person  claiming  under  him,  yoluntarlly  or  with  notice.  Byery 
such  agreement  for  a  Hen  or  charge  in  rem  constitutes  a  trust,  and 
Is,  accordingly,  goyemed  by  the  general  doctrine  applicable  to 
tmstir':  Hatcher  y.  Morey,  2  Story,  566.  566. 
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A  court  of  chancery  may  enforce  an  equltatile  lien  on  eltiier  aa 
equitable  or  legal  estate  In  lands,  and  If  the  law  creates  a  Uen  upon 
a  legal  Interest  in  realty,  a  similar  Uen  may  sometimes  be  dedsred 
and  enforced  in  chancery  npon  equitable  estates  by  analogy,  but 
equity  cannot  extend  a  purely  legal  lien  created  by  statute  upon 
•states  purely  legal  to  cases  not  provided  by  statute,  and  of  the 
latter  class  Is  a  judgment  lien:  Buchan  y.  Sumner,  2  Barb.  Gh.  106^ 
47  Am.  Dec  80S.  Ohancery  Is  the  proper  forum  in  which  to  enfom 
a  lien  on  lands  arising  under  a  deyise  securing  a  legacy:  Smith  ▼. 
Jackman,  115  ^ich.  192;  or  creating  a  trust  for  the  payment  of 
debts:  Gllft  v.  Moses,  U6  N.  Y.  144.  A  court  of  equity  has  Jurisdle- 
tion  of  an  action  for  the  q^eciflc  performance  of  a  contract  and  for 
the  enforcement  of  a  lien  upon  real  property  conyeyed  by  an  ad> 
ministratrix  of  a  deceased  partner  to  a  suryiying  partner,  under  a 
written  agreement  of  settlement  between  them,  approved  by  the 
probate  court,  and  by  the  terms  of  which  it  is  agreed  that  the  sm^ 
yiying  partner  shall  assume  and  pay  the  notes  of  the  firm  to  a  bank, 
which  indebtedness  is  made  a  lien  upon  the  property  conyeyed,  and 
It  is  immaterial  to  the  Jurisdiction  of  equity  whether  the  action  for 
spedflc  performance  of  the  agreement  could  be  maintained  alone  or 
not:  Kreling  y.  Kreling,  118  OaL  418.  Lands,  but  not  ^lalnis  1o 
lands,  may  be  sold  by  a  court  of  equity  to  discharge  liens:  Bllg^  t. 
Banks,  6  T.  B.  Mon.  192, 17  Am.  Dec  ISa  And  if  parties  stipulate 
the  mode  by  which  a  certain  amount  to  be  a  lien  on  land  shall  be 
ascertained,  equity  has  no  Jurisdiction  to  compel  them  to  adopt  an- 
other mode:  Bmery  y.  Owings,  7  GUI,  488,  48  Am.  Dec  58a 

Although  there  is  some  confusion  in  the  cases,  the  bettw  rule  ss 
supported  by  the  weight  of  authority  is,  that  common-law,  stato- 
tory,  or  legid  liens  are  enforceable  in  courts  of  equity.  In  Ford  f . 
Sproole,  2  A.  K.  Marsh.  528,  12  Am.  Dec  439,  it  is  said  that  Juris- 
diction to  enforce  liens  is  concurrent  in  law  and  equity,  and  that, 
if  resort  is  had  to  equity  to  enforce  a  legal  lien,  no  greater  rdief 
should  be  allowed  than  could  be  obtained  at  law.  And  in  Gairo  etc. 
B.  R.  Go.  T.  Fackney,  78  ni.  116,  120,  it  was  said  that  ran  liens  ar» 
enforceable  in  equity  unless  the  law  has  proyided  another  mode. 
This  is  true  of  yendor's  Hens,  equitable  and  other  mortgages,  and 
all  statutory  liens,  so  far  as  they  now  occur  to  us,  except  In  all 
cases  where  the  lien  is  in  the  nature  of  a  pledge,  and  possession  ac- 
companies the  lien." 

In  relation  to  mechanics'  and  materialmen's  Uena,  It  may  be 
announced,  as  a  general  rule,  that  they  are  enforceable  in  equity. 
Thus,  the  foreclosure  of  a  materialman's  lien  upon  a  yessel  aiMl 
the  appointment  of  a  receiver,  being  matters  of  an  equitable  nature, 
an  action  wherein  such  relief  is  sought  is  properly  brought  on  the 
equity  side  of  the  court,  and,  in  the  absence  of  special  statutory 
proYisions  regulating  the  proceedings  in  the  foreclosure  of  Bucb 
liens,  it  Is  within  the  power  of  the  court,  sitting  in  equity,  to  appoint 
a  receiyer  to  take  charge  of  the  property  pending  the  proceedings: 
Washington  Iron  Works  y.  Jensen,  8  Wash.  584.  But  the  Jurisdic- 
tion of  a  court  of  equity  invoked  to  enforce  a  statutory  lien  lesti 
upon  the  statute,  and  can  extend  no  further:  Ganal  Go.  y.  Gordon, 
0  WalL  661.    Under  the  Alabama  statutes  equity  has  Jurladictloa 
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to  enfocee  tin  statntoiy  Ueo  of  mechanics  and  materialmen,  and 

if  a  materialman  lias  obtained  a  Judgment  at  law  on  liie  claim,  and 

become  the  pnrchaeer  of  the  property  at  a  eale  nnder  it,  he  maj 

come  Into  equity,  against  a  prior  mortgagee  who  Kms  also  become 

the  purdiaser  of  the  property  at  a  sale  under  liis  mortgage,  to  have 

the  priorities  of  their  respectiye  liens  adjusted  and  the  property 

sold  for  their  satisfaction:    Birmingham  BIdg.  etc  Assn.  ▼.  liay 

etc  Go^  98  Ala.  278.    If  a  lien  upon  land  for  improrements  is 

claimed,  and  the  property  on  which  the  lien  is  claimed  Is  conveyed 

to  an  assignee  for  the  beneflt  of  creditors^  and  then,  under  an  agree- 

moit  between  the  assignee  and  the  claimant,  the  property  is  sold 

by  the  assignee  and  the  funds  derived  from  the  sale  are,  by  the 

terms  of  the  agreement,  deposited  in  bank  to  await  the  adjudication 

of  the  rights  of  the  claimant  of  the  lien,  a  court  of  equity  may  en- 

uvtatai  Jurisdictiou  of  a  bill  to  determine  the  validity  of  the  lien 

and  reach  the  funds:  Lockett  v.  Boblnson,  81  Fla.  IM.    A  court  of 

equity  is  the  proper  forum  to  enforce  the  right  of  a  purchaser  to 

remove  a  building  s<dd  under  a  proceeding  to  enforce  a  meclianic's 

lien:  Otley  ▼.  Haviland,  86  Miss.  19l 

On  the  other  hand,  it  has  been  decided  that  where  a  statute 
creates  a  spedHc  mechanic's  lien,  and  gives  a  specific  remedy  for 
the  enforcement  of  such  lien,  a  court  of  equity  has  no  Jurisdiction  to 
raforoe  it,  in  the  absence  of  some  special  ground  of  equitable  into^ 
position,  such  as  renders  the  remedy  at  law  unavailable  or  inade- 
quate: Walker  v.  Daimwood,  80  Ala.  245;  Ohandler  v.  Hanna,  78 
Ala.  890;  Coleman  v.  Freeman,  8  Ga.  137. 

A  court  of  equity  has  Jurisdiction  to  enforce  liens  on  personal 
pn^erty  generally,  and  may  order  the  sale  of  a  horse  of  an  innkeep- 
eift  guest,  to  pay  the  charges  for  keeping,  which  constitute  a  lien; 
Blade  V.  Brennan,  5  Dana,  810.  Equity  has  Jurisdiction  of  a  bill  to 
establish  and  enforce  a  bailee's  Uen  on  property  in  his  possession 
which  has  been  sold  by  the  former  owner,  and  where  the  bailee^s 
light  to  a  lien  and  to  possession  is  denied  by  the  vendee  who  is 
threatening  to  take  forcible  possession:  Knapp  v.  McCaffrey,  178  IlL 
107,  89  Am.  St.  Rep.  290.  Equity  has  Jurisdiction  to  enforce  statutory 
liens  whenever  the  statute  provides  no  adequate  method  of  enforce- 
ment: Gilchrist  V.  Helena  Hot  Springs  etc  Co.,  68  Fed.  Rep.  706.  It 
has,  however,  been  hdd  that  statutory  liens  cannot  be  aided  or  ex- 
tended in  equity.  If  they  fail  at  law,  they  must  also  fail  of  enforce 
ment  in  equity:  Douglas  v.  Huston,  6  Ohio,  156;  Howe  Sewing  Ma- 
chine Co.  V.  Miner,  28  Kan.  441.  In  Southern  Michigan  etc  Lumber 
Ool  v.  McDonald,  57  Mich.  292-298,  it  was  held  that  statutory  log 
labor  liens  could  give  no  Jurisdiction  to  a  court  of  equity.  They  are 
purely  legal  claims,  which  must  be  enforced  at  law. 

The  lien  of  a  carrier  for  freight  upon  goods  carried  exists  inde- 
pendent of  any  statute,  and  the  remedy  in  equity  for  its  enforcement 
Is  not  affected  by  the  statute  providing  an  additional  remedy:  Crass 
T.  Memphis  etc  R  R  Co..  96  Ala.  447.  The  landlord's  statutory  lien 
im  the  tenant's  crop  for  rent  exists  independent  of  the  remedy  by 
attachment  to  enforce  it,  and  passes  by  an  assignment  of  the  note 
glyen  for  such  rent,  and  the  assignee  of  such  note  may  maintain  a 
hfU  against  the  purchaser  of  the  crop  to  foreclose  his  lien  no^ 
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withstanding  hte  remedy  at  law:  Westmoreland  y.  Trousdale,  60 
Ala.  44&  In  several  cases  courts  of  equity  have  entertained  a  bill 
to  enforce  a  statutory  lien  on  the  stock  of  a  corporation:  Natioul 
Bank  ▼•  Bochester  Tumbler  Ck).,  172  Pa.  St.  614;  Reese  y.  Bank  of 
Ckmunerce,  14  Md.  271,  74  Am.  Dec  686;  Tutwilsr  y*  ToseakMMa 
Ooal  etc  OOi.  80  Ala.  891. 


Fbiqb  t;.  BuBT. 

(lis  MICBIOAK,  241] 

OORPOBATIONS  —  STOCK  -  PLBDGB  -  0ONVBB8I0K.- 
A  pledgee  of  corporate  stock  Indorsed  in  blank  may  protect  Us 
special  property  therein  by  having  the  stock  transferred  on  the 
books  of  the  corporation  and  new  stock  issued  in  his  name^  but  if 
he  goes  further  and  uses  such  stock  as  his  own,  denying  the  ligbts 
of  the  pledgor,  he  is  guilty  of  a  conversion. 

BXEGUTI0N.-<30BF0RATB  STOCK  pledged  as  coDateral 
security  and  transferred  on  the  books  of  the  corporation  to  the 
pledgee  cannot  be  sold  on  execution  against  the  pledgor. 

CORPORATIONS-STOCK-SALB  UNDBB  BXBOUTIOM.- 
The  right  to  subject  corporate  stock  to  sale  under  execution  being 
purely  statutory,  the  provisions  of  the  statute  must  be  substantially 
observed. 

COBPOBATIONS-STOCK— PLEDOB-SALB  WITHOUT 
NOTICB.— If  corporate  stock  is  pledged  for  the  payment  of  a  debt, 
it  may,  in  case  of  default,  be  sold  by  the  pledgee,  without  judidsl 
proceedings,  upon  notice  to  the  pledgor,  but  such  sale  without  no- 
tice is  a  conversion  of  the  stock. 

CORPORATIONS-STOCK— PLBDGB-WBONQFUL  SAUL 
If  a  pledgee  of  corporate  stock  illegally  sells  It,  the  pledgor  may 
sue  for  its  conversion,  without  tendering  the  debt  or  demanding  a 
return  of  the  stock.  In  such  action  the  pledgee  haa  the  ri|^t  to  is- 
coup  the  amount  of  the  debt. 

Weadock  ft  Purcell,  for  the  appellant. 
Humphrey  &  Grant,  for  the  appellees. 

>^  MOOBE,  J.  Plaintifi  sued  defendants.  In  an  action  of 
trover,  to  recover  the  value  of  twenty  certificates^  representing 
eight  hundred  shares  of  stock  in  the  Feige-Silshee  Fumitors 
Manufacturing  Company,  claimed  by  him  to  have  been  unlaw- 
fully converted  by  defendants.  The  circuit  judge  directed  a 
verdict  in  favor  of  defendants.  Plaintiff  has  appealed  the  esse 
to  this  court. 

Prior  to  1888  the  plaintiff  was  one  of  the  inoorporatois  of 
the  Feige-Silsbee  Furniture  Manufacturing  Company,  which 
name  was  changed,  later,  to  the  Feige  Desk  Company.  He  was 
a  borrower  of  the  defendant  banL  November  8,  1888,  ha 
pledged  to  the  bank  the  certificates  of  stock  already  mentioned, 
indorsing  them  in  blank,  and  at  the  same  time  a  paper  was  eze* 
cuted  reciting  the  deposit  of  the  certificates,  ''to  be  hdd  by 
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hsjok  as  collateral  security  for  any  obligation  which  I  may  now 
have  or  hereafter  have"  in  said  bank*    May  1, 1895,  Mr.  Feige 
ggye  his  note  to  the  bank  in  the  sum  of  six  thousand  six  hun- 
dred and  fifty  dollars,  due  in  three  months.    The  defendant 
Burt  became  a  stockholder  in  the  furniture  company  some  yeara 
ago.     He  was  its  president  when  this  note  was  giyen,  and  con* 
tinned  to  be  its  president  from  that  time  on.    Mr.  Feige  was  a 
director,  and  for  some  -time  had  been  manager,  of  the  company. 
l^fr.  Bnrt  was  also  president  of  the  bank.    It  is  the  claim  of  the 
plaintiff  that  Mr.  Burt  and  the  bank  conspired  together  to  de- 
preciate the  Talue  of  the  stock,  and  to  deprive  him  of  it  without 
compensation,  and  to  displace  him  from  his  position  as  director 
and  manager  of  the  company.    He  says  on  February  10,  1896, 
the  bank,  without  notice  to  him,  through  its  president,  Mr. 
Burt,  surrendered  the  twenty  certificates  of  stock,  and  one  cer- 
tificate in  lieu  thereof  was  issued  to  the  bank  for  the  eight  him- 
dred  shares,  and   the   twenty  certificates  were   canceled.    He 
claims  the  certificate  so  issued  was  never  returned  to  the  furni- 
ture company.    He  says  Mr.  Burt,  as  president  of  the  company, 
refused  to  recognize  ^^^'^  him  as  a  stockholder  at  the  meeting 
of  the  stockholders  of  the  company,  in  February,  1896;  that  he 
was  then  displaced  as  director  and  manager;  that  he  was  re- 
fused access  to  the  books  of  the  company;  and  that  the  secre- 
tary of  the  company  and  Mr.  Burt  declared  he  had  no  interest 
SB  a  stockholder  or  otherwise  in  its  affairs.    He  further  claims 
that,  in  the  annual  report  made  to  the  secretary  of  state,  it  was 
reported  the  eight  hundred  shares  of  stock  which  had  been 
preyioualy  represented  as  held  by  him  were  owned  by  the  bank. 
He  claims  that  what  was  done  was  done,  not  for  the  purpose  of 
collecting  the  debt,  but  for  the  purpose  of  depriving  him  of  his 
«tock.    It  is  the  claim  of  Mr.  Burt  and  of  the  bank  that  what 
they  did  was  done  in  good  faith;  that,  for  the  purpose  of  making 
the  bank  secure  against  possible  levies  by  creditors,  the  bank 
had  a  right  to  surrender  the  certificates,  and  have  one  issued 
in  its  name;  and  that  it  did  not  claim  to  be  the  absolute  owner 
of  the  stock  as  against  plaintiff,  but  always  recognized  his  right 
to  it  upon  his  payment  of  the  debt  to  secure  which  it  was  turned 

OfUt. 

May  18,  1896,  the  bank  obtained  judgment  upon  the  note 
given  by  Mr.  Feige,  and  caused  an  execution  to  be  issued  and 
placed  in  the  hands  of  a  deputy  sheriff,  who  served  a  copy  of  it 
upon  the  secretary  of  the  company,  who,  on  June  10,  1896,  is- 
ioed  the  following  certificate: 
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''C.  Dingman,  Deputy  Sheriff  for  SaginAw  County,  ICdi. 

''Dear  Sir:  Yon  are  hereby  notified  that,  ai  appean  by  flie 
books  of  the  Feige  Deak  Company,  of  Saginaw,  MiohigMi,  a  cor- 
poration, Ernest  Feige  is  the  owner  of  800  shares  of  the  capitsl 
stock  of  said  company,  of  the  par  Talue  of  $25  each,  sobjed^ 
however,  to  the  interert  therein  as  pledgee  of  the  Home  Na- 
tional Bank  of  East  Saginaw,  Michigan.  Said  stock  is  rsprs* 
sented  by  certificate  No.  100,  issaed  Febmazy  10^  1896^  to  said 
Home  National  Bank. 

*Tonrs  tmly, 

**G.  R  BUBT, 
''See.  and  Treas.  of  the  Feige  Desk  Co.* 

*^  As  a  matter  of  fact,  the  stock  at  this  time  stood  npon  the 
books  of  the  company  in  the  name  of  the  bank.  The  stock 
was  advertised  and  sold  by  the  sheriff  for  four  hundred  dollan^ 
and  this  amoimt  was  paid  over  to  the  bank.  Before  suit  was 
brought,  no  tender  was  made  of  the  debt  and  no  demand  made 
for  the  stock.  It  is  the  daim  of  plaintiff  that  what  occurred  in 
February  amounted  to  a  conversion  of  the  stock,  and  that  the 
court  erred  in  refusing  to  submit  to  the  jury  the  question  of 
whether  there  had  been  a  conversion  or  not. 

Where  stock  is  pledged  to  secure  the  payment  of  a  debt,  in  de- 
fault of  payment  the  pledgee  may  not  at  once  convert  the  stock 
to  his  own  use,  but  he  may  give  notice  to  the  pledgor  of  an  in- 
tent to  sell  the  stock,  and  may  so  sell  it,  without  any  judidsl 
proceedings,  and  apply  the  proceeds  to  the  payment  of  the  debt: 
1  Cook  on  Stocks  and  Stockholders^  sec.  476.  A  ssle  without  a 
notice  is  a  conversion  of  the  stock;  and,  in  the  absence  of  any 
agreement,  the  sale  must  be  at  public  auction. 

It  is  the  daim  of  defendants  that  there  was  no  attempt  to  de* 
prive  plaintiff  of  his  stock  in  February,  and  that  the  pledgee  of 
shares  of  stock  has  a  right  to  have  the  stodc  transferred,  snd 
new  shares  issued  in  his  name,  and  that  doing  so  does  not 
amount  to  a  conversion:  Citing  Colebrooke  on  Collateral  Secoxi* 
ties,  sec.  288;  Day  v.  Holmes,  108  Mass.  806;  Heath  v.  Oriswold, 
18  Blatchf.  555;  Heath  v.  Silverthom  etc.  Smelting  Co.,  89  Wis. 
146;  Bich  v.  Boyce,  89  Md.  814;  1  Cook  on  Stocks  and  Stock- 
holders, sec.  466.  These  authorities  sustain  the  position  of  ooon- 
sel;  but  it  is  the  daim  of  plaintiff  that  defendants  went  further 
than  this;  that  they  used  the  stodc  as  though  it  was  the  stodc  of 
the  bank,  and  denied  that  plaintiff  had  any  right  in  it  or  in  the 
company.  Plaintiff  gave  testimony  tending  to  support  bis 
daim.  We  think  there  were  sufficient  facts  shown  so  the  qoei- 
tion  should  have  been  submitted  to  the  jury. 
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Was  there  a  amyeraion  bj  the  leTj  upon  and  nie  of  tbe 
stock?    A  ihaie  of  stock  is  in  the  nataie  of  a  chose  in  action, 
and  at  common  law  a  diose  in  action  could  not  be  *^  reached 
by  OT  made  snbject  to  a  levy  of  execution.    Consequently,  it 
has  been  uniformly  held  by  the  courts  that  at  common  law  a 
levy  of  execution  could  not  be  made  on  shares  of  stock:  1  Cook 
on  Stocks  and  Stockholders,  sec.  480;  Van  Norman  t.  Jackson 
drcuit  Judge,  45  Mich.  204.    As  the  levy  upon  execution  is 
authorized  only  by  virtue  of  the  statute,  its  provisions  must  be 
substantially  observed:  1  Cook  on  Stocks  and  Stockholders,  see. 
482.    8  Howell's  Statutes,  section  7697,  provides  that  any  share 
or  interest  of  a  stockholder  in  any  joint-stock  company  may  be 
taken  in  execution.    The  next  section  provides  that  a  copy  of 
the  execution  shall  be  left  with  the  person  having  the  custody 
of  the  books  and  papers  of  the  company.    The  next  section 
reads:  '^The  officer  of  the  company  who  is  appointed  to  keep  a 
record  or  account  of  the  shares  or  interest  of  the  stockholders 
therein  shall  ....  be  bound  to  give  a  certificate  of  the  num- 
ber of  shares  or  amount  of  the  interest  held  by  such  judgment 
debtor.* 

As  we  have  already  seen,  none  of  the  certificates  of  stock  stood 
upon  the  books  of  the  company  in  the  name  of  Mr.  Feige  after 
Febmaiy  10th.  This  was  known  to  the  secretary  of  the  com- 
pany, and  to  the  bank;  but,  knowing  this,  the  bank  levied  upon 
the  stock  as  though  it  stood  in  his  name,  sold  it,  and  took  the 
avails  of  the  sale.  This  sale  cannot  be  justified  as  an  execution 
nle  bj  a  creditor  of  Mr.  Feige:  Blair  v.  Compton,  83  Mich.  441; 
Van  Norman  t.  Jackson  Circuit  Judge,  45  Mich.  208;  Oypsum 
ft  Stucco  Co.  T.  Kent  Circuit  Judge,  97  Mich.  631. 

Csn  the  sale  be  justified  as  a  sale  by  the  pledgee?  We  have 
alieady  seen  the  sale  cannot  be  made  until  notice  has  been  given 
to  the  pledgor  of  the  intention  to  sell.  ''A  sale  without  a  notice 
is  a  conversion  of  the  stock'':  1  Cook  on  Stocks  and  Stockhold- 
eiB,  sec  477.  In  Steams  v.  Marsh,  4  Denio,  227,  47  Am.  Dec. 
^,  it  is  held,  if  the  pledgee  sell  the  property,  without  calling  on 
the  pledgor  to  redeem,  the  latter  may  maintain  an  action  for 
the  value  of  the  thing  pledged,  without  tendering  the  debt, 
because  *^  by  the  wrongful  sale  the  pledgee  has  incapacitated 
himself  to  perform  his  part  of  the  contract — ^that  is^  to  return 
the  pledge—and  it  would  therefore  be  nugatory  to  make  the 
tender:  Citing  Story  on  Bailments,  sec.  349;  M'Lean  t.  Walker, 
10  Johns.  471.  In  such  case  the  pledgee  may  recoup  the 
unotmt  of  his  debt. 
The  sale  made  was  an  unlawful  sale,  and  amounted  to  a  con- 
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?0nioii.    The  plaintiff  was  entitled  to  lecoTor  iba  Talne  of  tiM 
•hares  of  stock,  less  the  amount  of  the  debt. 
The  judgment  ia  reyersed  and  a  new  trial  giantadL 

ft 

Orant,  C.  J.»  Hooker  and  Long^  JJ.^  oonenrred.    Montgoiii* 
eiy,  J.,  did  not  sit* 


PLBDGB— SALB— NOnOB.— A  holder  of  eoUatnal  securUi 
not  sell  it  without  first  giving  notice  to  the  pledgor:  DUler  y.  Bra- 
baker,  62  Pa.  St.  496»  91  Am.  Dec.  177;  Steams  y.  ICarsh,  4  Denlo* 
227,  47  Am.  Dec.  248;  monographic  note  to  Griggs  y.  Day,  82  Am. 
8t  Rep.  73a 

PLBDQB.-JTHD  CONVBRSION  OF  8TOOK8  by  a  pledgee  is 
discussed  in  Dimock  v.  United  States  Nat.  Bank,  66  N.  J.  Lu  296» 
89  Am.  St  Bep.  648,  and  note. 

BXBGUTIONS.— THB  INTBBB6T  OF  A  PLBDGOR  In  goods  la 
the  hands  of  a  pledgee  can  be  reached  under  execntlon  only  by 
serYlng  and  enforcing  a  garnishment  on  the  pledgee,  and  not  by  a 
seisore  of  the  pledge:  Treadwell  y«  Davia,  84  OaL  eoi.  94  Am.  Dee. 
77a 
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PliBADING-JOINDBR  OF  COUNTS.— A  fecial  eouit  IB 

assompslt  may  be  Joined  with  the  common  coonts. 

TELBGRAPH  COMPANIBS— DAMAGES  FOR  FAILURE 
TO  TRANSMIT  MESSAGE.— Assumpsit  may  be  maintained  against 
a  telegraph  company  to  recoYer  damages  for  its  failure  to  transmit 
and  deliver  a  message. 

TELEGRAPH  COMPANIES- RULES  AND  RDGULATION8 
—NOTICE  TO  SBNDER.— The  sender  of  a  telegraphic  messsge 
is  not  bound  by  the  rules  and  regulations  of  the  company  of  whieh 
he  has  no  notice. 

TELEGRAPH  COMPANIES.— A  TBLBGRAPH  OPBRATOB 
IS  THB  AGENT  of  the  company,  and  not  of  the  sender,  in  recelYiog 
a  message  by  telephone  to  be  transmitted,  if  the  sender  is  ignorant 
of  a  regulation  of  the  company  requiring  all  messages  to  be  glren  to 
such  agent  in  writing. 

TELEGRAPH  COMPANIES-CIPHER  MBSSAGBS.-Tbe 
meaning  of  a  cipher  telegram  may  be  Bhown  by  the  sender. 

TELEGRAPH  COMPANIES— NONDELIVERY  OF  MES- 
SAGE.—A  statement  by  a  telegrapli  operator  to  the  sender  of  a  tel- 
egram that  it  has  not  been  delivered,  made  as  a  report  of  his  effort 
to  trace  it,  is  admissible  in  evidence  to  show  nond^very. 

BVIDBNCB—OOMPBTENCY.— TESTIMONY  as  to  the  price 
of  goods  in  a  certain  marlcet  on  a  specified  day  by  a  person  who 
testifies  that  he  knew  the  fact,  is  competent  to  go  to  the  Jury  In  the 
absence  of  evidence  that  he  did  not  know  such  fact 

CONTRACTS,  GAMBLING -DEALING  IN  WHHAT.— In  an 
action '^against  a  telegraph  company  to  recover  for  its  faUure  to 
deliver  a  message  from  a  customer  to  his  broker  to  boy  him  a  ce^ 
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talB  amoimt  of  future  wheat*  which  he  testlfles  that  he  expected  to 
-mctually  recelye  and  pay  for»  the  transactloii  cannot  be  held,  ae  a 
matter  of  law,  to  be  Toid  as  inTolving  a  gambling  oentraeC 

J.  T.  HcCnrdy,  for  the  appellant. 

Watson  &  Ghapman,  for  the  appellee. 

*^  HOOKBB,  J.  The  plaintifPe  action  was  hronght  to  re- 
cover damages  from  the  defendant  for  its  failure  to  promptl j 
transmit  and  deliyer  a  telegram,  wherehy  the  plaintiff  is  said 
to  have  suffered  a  loss.  The  record  contains  testimony  tend- 
ing to  show  that  the  plaintiff,  a  merchant,  residing  at  Comnna, 
called  the  office  of  the  defendant  at  that  place  by  telephone. 
Mr.  Young,  defendant's  agent,  responded,  whereupon  the  plain- 
tiff asked  him  to  take  a  message,  which  he  did.  The  message 
waa  u  followi^  Tii.: 

^^mnna,  Mich.,  Jan.  25,  1898. 
*To  0.  W.  Wylie  Company,  146  Van  Bnren  Street,  Chicago,  Bl. 

«Bny  three  May.  JOHN  B.  CABLAND.'* 

It  was  intended  to  be  nndentood  to  mean,  '^ny  8,000  boshela 
of  May  wheaf 

After  waiting  twenty-four  honrs  without  response  to  his 
message,  the  plaintiff  called  the  defendant's  office  by  telephone, 
and  was  answered  by  Mr.  Beed,  Young's  assistant,  who,  in  re- 
sponse to  hia  inquiry,  assured  him  that  the  message  waa  sent. 
Twenfy-four  hours  later  the  plaintiff  called  upon  Young,  who 
said  he  would  trace  the  message,  and  he  reported  later  that  the 
message  was  never  received  at  the  Chicago  office,  and  a  dupli- 
cate of  the  message  was  sent  on  January  28th.  The  testimony 
tended  to  prove  further  that  the  price  of  wheat  advanced  mean- 
time, and  plaintiff's  agent  waa  obliged  to  pay  a  higher  price 
tlian  would  have  been  necessary  had  the  first  message  been  sent 
promptly.  A  verdict  was  rendered  in  favor  of  the  plaintiff,  and 
the  defendant  has  brought  the  case  to  this  court  by  writ  of 
erroT. 

*^  The  action  was  commenced  before  a  justice  of  the  peace. 
The  docket  shows  that:  'Tlaintiff  declared  orally  on  all  matters 
provable  under  the  common  counts  in  assumpsit,  and  especially 
on  a  contract  with  said  defendant,  and  files  a  written  memo- 
Tandmn  of  said  contract,  and  claims  damages  three  hundred 
Mars  or  under. 

"Written  Memoranda  of  Plaintiff's  Declaration  Herein. 
"Plaintiff  says  that  heretofore,  to  wit,  on  the  26th  day  of 
JaBnaiy,  A.  D.  1898,  said  defendant  was,  and  still  is,  a  tele- 
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graph  company  and  ooipoiation  engaged  in  the  tdiegiaph  bun- 
neei,  and  a  common  carrier  of  telegraph  messageeb  And  on,  to 
wity  the  25th  day  of  January,  1898,  said  defendant  imdertook^ 
for  a  Taluable  conglderation,  to  wit,  40  cents,  to  conTey  and  dfr- 
liyer  for  said  plaintiff  a  telegraph  message  to  0.  W.  Wylie  ft  Oo^ 
No.  145  Van  Bnren  street,  Chicago,  SL,  which  message  was  u 
follows:  'Conmna,  Mich.,  Jan.  25th,  1898.  To  O.  W.  Wylie  ft 
Co.,  145  Van  Bnren  Street,  Chicago,  HL:  Buy  three  May.  J. 
E.  Carland,'  which  message  instructed  0.  W.  Wylie  to  purchase 
for  said  plaintiff  8,000  bushels  of  wheat,  to  be  ddiyered  to  said 
plaintiff  on  May  first.  And  said  defendant,  by  its  contract  with 
said  plaintiff,  owed  said  plaintiff  a  duty  to  deliver  said  tdegram 
promptly  and  without  unnecessary  delay.  But^  notwithstanding 
such  contract  and  duty,  said  defendant  wholly  failed  to  deliTer 
said  telegram  in  any  manner,  and  wholly  failed  and  neglected 
80  to  do,  and,  on  account  of  such  failure  and  n^leet  of  said  de- 
fendant, said  plaintiff  was  depriyed  of  and  lost  large  gain  and 
profits  on  said  wheat  which  the  said  Qeoige  W.  Wylie  would 
haye  purchased  for  this  plaintiff,  and  said  plaintiff  was  depriyed 
of  the  opportunity  of  purchasing  said  wheat  on  said  25th  day  of 
January,  1898,  and  on  account  of  which  said  plaintiff  has  been 
damaged  in  the  sum  of  $300,  for  the  recoyeiy  of  which  this  suit 
is  brought.  J.  E.  CABLAND." 

Seyeral  assignments  of  error  relate  to  the  declaration,  it  be- 
ing claimed  that  it  does  not  state  a  cause  of  action;  that  tbeie 
is  a  misjoinder  of  counts;  that  the  ad  damnum  dause,  being 
three  hundred  dollars,  was  fatal  to  the  jurisdiction  ol  tiie  jus- 
tice; and  that,  if  none  of  these  points  are  yalid,  the  court  should 
haye  compelled  an  election  of  counts. 

*^  It  is  manifest  from  the  record  that  the  plaintiff  did  not 
recoyer  upon  the  common  counts,  and  that,  there  being  nothiiig 
in  the  case  that  tended  to  support  them,  they  were  practiesllj 
abandoned,  and  an  election  woidd  haye  been  an  empty  fonn. 

The  special  count  appears  to  haye  been  intended  as  a  count 
in  assumpsit  for  the  breach  of  a  contract^  and  not  a  couit  in 
case  for  a  negligent  injury  in  the  nature  of  a  tort:  See  Tifhnj^ 
Justice's  Guide,  Howell's  5th  ed.,  183.  It  follows  that,  bdng 
a  count  in  assumpsit,  it  was  properly  joined  with  the  commoa 
counts,  as  ''all  causes  of  actions  enforceable  in  assumpsit  mi^ 
be  joined":  1  Ency.  of  '^  ft  Pr.  169. 

But  it  is  contended  that  there  can  be  no  recoyery  in  assumpsit 
in  such  cases,  and  that  the  action  must  be  case  for  a  breadi  ol 
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duty,  and  not  assumpsit  for  breach  of  contract.  CoiuiBel  aays 
that  the  ^gist  of  these  actions  is  negligence/'  quoting  the  lan- 
guage of  Mr.  Justice  Grant  in  Birkett  t.  Western  Union  TeL 
Co.,  103  Mich.  367,  50  Am.  St.  Bep.  374.  We  think  counsel 
has  misinterpreted  this  language,  and  that  there  is  nothing  in 
that  case  which  compels  one  having  contract  relations  with  a 
telegraph  company  to  forego  an  action  of  assumpsit  upon  breach 
of  the  contract,  and  resort  to  an  action  ex  delicto.  It  was  true 
that  negligence  was  the  gist  of  that  action,  because  the  oondi- 
tioiiB  which  were  made  a  part  of  the  contract  made  it  essential 
to  recoyery.  In  this  case  the  plaintifPs  claim  is  that  the  usual 
conditions  are  not  a  part  of  the  contract.  '^Where  the  sender 
can  show  that,  through  the  negligence  of  the  company  in  trans- 
mitting or  deliyering  a  message,  he  has  suffered  a  legal  injury, 
there  can  be  no  question  as  to  his  right  to  sue  for  damages; 
and  this  whether  the  right  of  action  be  regarded  as  resting  in 
contract  or  in  tort  for  the  breach  of  public  duty":  25  Am.  & 
£ng.  Ency.  of  Law,  824;  Gray  on  Communication  by  Telegraph, 
sec.  64;  Playford  y.  Telegraph  Co.,  L.  R  4  Q.  B.  706;  10  Best 
4  S.  759. 

Again:  ''The  action  is  properly  one  ex  contractu,  and  based 
on  ^^  the  contract  of  sending'':  25  Am.  &  Eng.  Ency.  of  Law, 
830. 

In  the  case  of  Western  Union  Tel.  Co.  y.  Carew,  16  Mich.  525, 
cited  by  counsel,  the  action  was  assumpsit^  and,  though  the 
case  was  reyersed,  the  court  seems  to  haye  recognized  the  pro- 
priety of  the  form  of  action  by  ordering  a  new  trial.  There 
may  be  eases  where  an  action  upon  contract  would  not  be  appro- 
priate, as  where  the  plaintiff  was  not  a  party  to  the  contract. 
In  actions  brought  by  the  person  to  whom  tiie  message  is  ad- 
dressed, some  of  the  courts  so  hold.  This  is  so  in  England, 
wbeie  the  rule  is  strictly  enforced;  but  in  this  country  there  is 
a  want  of  harmony  upon  the  subject:  See  25  Am.  &  Ihig.  Ency. 
of  Uw,  824. 

This  also  disposes  of  tiie  jurisdictional  question,  as  the  statute 
(2  Howell's  Statutes,  sec.  6814)  confers  concurrent  jurisdiction 
^pon  justices  of  the  peace  in  all  eiyil  actions  upon  contract 
where  the  debt  or  damages  do  not  exceed  three  hundred  dollars. 
The  declaration  was  entitled  to  the  liberal  treatment  which  the 
<^o^irta  accord  to  pleadings  in  justice's  court,  and  sufficiently  set 
forth  the  alleged  contract  and  its  breach  to  apprise  the  def end- 
«3vt  of  the  plaintiff's  claim.  This  also  disposes  of  the  objection 
made  to  the  introduction  of  the  depositions. 
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A  number  of  questions  relate  to  the  alleged  contract  It  is 
contended  that  the  contract  to  send  the  message  was  sabject  to 
the  conditions  which  the  defendant  usually  imposes  upon  its 
patrons;  that  Young  was,  by  the  plaintiff,  made  his  agent  to 
write  the  telegram  upon  the  blank  containing  the  conditions; 
and  that  receiving  a  message  upon  any  other  tarns  than  such 
conditions  would  be  outside  of  the  scope  of  Young's  authority. 
Young,  being  the  person  in  charge  of  the  defendant's  businesfl^ 
and  authorized  to  receive  telegrams,  was  acting  within  the  gen- 
eral scope  of  his  authority  in  so  doing,  and  the  plaintiff  was 
not  bound,  at  his  peril,  to  ascertain  the  secret  instractions  tiiat 
the  defendant  had  given  in  relation  thereto.  In  Uaiyland, 
some  recognition  has  been  given  to  the  defendant's  oontention 
*^  by  cases  which  hold  that  the  sender  of  a  message  must  be 
supposed  to  be  informed  in  regard  to  the  rules  and  regulations 
of  the  telegraph  company;  but  the  weight  of  authority  is  to  the 
contrary:  See  Thompson  on  Elections,  sees.  211,  212,  for  a  dis- 
cussion of  this  subject;  also,  25  Am.  &  Eng.  Ency.  of  Law,  804; 
Beaaley  v.  Western  Union  Td.  Co.,  89  Fed.  Bep.  181.  But^ 
while  this  is  true,  if  the  plaintiff  had  knowledge  of  the  rules  and 
regulations  under  which  the  defendant  did  business,  he  would  be 
bound  by  them  so  far  as  they  were  valid  and  binding  upon 
others,  and  it  was  a  question  for  a  jury  to  determine  whether 
he  had  such  knowledge  or  not,  if  a  question  in  the  case. 

Shotdd  it  be  said  that  Young,  in  receiving  by  telephone  snd 
writing  such  message,  was  the  agent  of  the  plaintiff?  We  aie 
cited  to  several  cases  holding  that  the  operator  is  such  agent, 
under  somewhat  sir-^lar  circumstances.  Thus,  in  the  case  of 
Western  Union  Tel.  Jo.  v.  Edsall,  63  Tex.  677,  where,  at  the 
request  of  the  sender  of  the  message,  it  was  written  by  the  oper- 
ator upon  a  blank  of  the  company,  which  the  sender  signed,  it 
was  held  that  the  operator  was,  as  to  that  message  and  its  prepa- 
ration, the  agent  of  the  sender.  The  court  said:  ^'Evidently 
the  operator,  in  the  preparation  of  the  message,  was  acting  for 
the  appellee,  and  not  the  company.  True,  he  was  the  agent  of 
the  company  to  receive  and  forward  messages,  but  not  to  write 
messages  for  others."  This  case  was  followed  in  the  case  of 
Western  Union  Tel.  Co.  v.  Foster,  64  Tex.  220,  53  Am.  Bep.  754. 
In  that  case  the  sender  wrote  the  message,  and^  upon  its  being 
read  over  by  the  dark,  he  (the  sender)  detected  a  mistake  in  it, 
and  the  derk  undertook  to  correct  it  by  an  interlineation, 
which  he  made  in  a  wrong  place.  The  coiurt  held  that  he  wit 
not  acting  within  the  scope  of  his  authority,  and  was  the  agent 
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of  the  sender.  In  a  still  later  case  the  Texas  court  of  eiyil  ap- 
peals has  sastained  this  doctrine:  See  Onlf  etc.  R  R  Co.  t. 
Geer,  5  Tex.  Ciy.  App.  849.  The  original  message,  written 
upon  a  piece  of  brown  paper,  was  rejected  by  the  operator  aa 
^^^  unintelligible,  and  by  him  handed  back  to  the  person  sent 
by  the  plaintiff  to  deliver  the  same.  Plaintiffs  messenger 
stated  to  the  operator  that  he  was  hot  and  nerrons,  and  asked 
tiie  operator  to  write  down  the  message.  He  wrote  it  on  a  tele- 
graphic blank,  as  dictated,  and  sent  it.  It  was  held  that  the 
operator,  in  the  preparation  of  the  message,  was  acting  for  the 
sender,  and  not  the  company,  and  that  the  plaintiff  could  not, 
therefore,  complain  of  his  act  in  writing  the  message  upon  the 
form  commonly  need  for  the  purpose,  and  that  the  conditions 
npon  the  blank  were  binding  upon  the  sender. 

It  seems  to  ns  that  in  the  cases  cited  the  Texas  conrt  went  too 
far  if  it  took  jndidal  notice  that  the  scope  of  the  agenfs  author- 
ity did  not  permit  him  to  write  messages  for  those  desiring  to 
send  them,  who,  from  infirmity,  were  incapacitated  from  writ- 
ing the  same,  or  were,  from  ignorance,  unable  to  do  so.  The 
lair  does  not  forbid  such  authority,  nor  does  it  make  it  the  duty 
of  the  sender  to  write  the  message.  If  the  rules  of  the  company 
forbade  it,  there  is  nothing  in  the  case  to  show  that  the  fact 
was  brought  home  to  the  knowledge  of  the  patron,  and  the  nle 
would  have  no  greater  force  than  any  other  of  which  he  waa 
ignorant.  We  cannot  concludeT,  in  the  absence  of  proof,  that 
the  telegraph  companies  expect  their  operators  to  turn  away 
patrons  who  cannot  write,  or  that  they  keep  telephones  in  the 
ofRoe,  but  do  not  permit  their  use  in  their  business  by  their 
patrons  who  send  and  receive  messages.  And  we  are  of  the 
opinion  that  such  use  should  not  be  altogether  at  the  peril  of 
the  patron,  or  that  he  should  suffer  for  mistakes  made  at  either 
end  of  the  line,  merely  because  such  are  the  instructions  to  the 
operator,  or  made  the  subject  of  a  rule  of  which  the  patron  haa 
no  knowledge.  It  would  seem  more  reasonable  to  hold  such 
acts  to  be  within  the  general  scope  of  his  authority,  or,  at  least, 
hold  it  to  be  a  question  for  a  jury.  There  is  sufficient  justifi- 
cation for  the  decision  in  Western  Union  TeL  Co.  v.  Edsall,  68 
Tex.  677,  without  invoking  such  a  role,  for  the  sender  signed 
the  message  upon  the  blank,  thus  making  it  his  own,  under  *^ 
the  current  weight  of  authority  that  so  holds,  although  the 
conditions  be  not  read:  25  Am.  ft  Eng.  Ency.  of  Law,  805,  and 
eases  cited  in  note  1.  So,  in  the  case  of  Oulf  etc.  R  B.  Co.  v. 
Qeer^  6  Tex.  Civ.  App.  849,  the  message  was  written  upon  the 
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Uank  by  xequest  The  case  of  Western  TJnion  Td.  Oo.  ▼.  Fos- 
ter, 64  Tez.  220,  68  Am.  Bep.  754,  more  nearly  rastams  defend- 
ant's contention.  We  are  cited  to  no  authorities  in  sapport  of 
the  Texas  cases.  We  are  of  the  opinion,  therefore^  that  the 
court  committed  no  error  in  holding  that  Mr.  Young  acted  as 
agent  for  the  defendant,  under  the  proofs  contained  in  the  rec- 
ord, and  might  properly  haye  instructed  the  jury  that  he  vas 
not  shown  to  haye  acted  as  agent  for  the  plaintiff. 

It  is  urged  that  the  court  erred  in  permitting  the  plaintiff 
to  testify  to  the  meaning  of  the  words  used  in  the  dispatch,  m, 
^uy  three  May."  Counsel  cites  some  authorities  supporting  the 
doctirine  that  such  eyidence  is  not  admissible  where  the  ststnte 
of  frauds  has  application;  but  no  such  question  is  raised  hera 
There  was  no  contract  with  the  Wylie  company;  merely  a  le- 
quest  to  purchase  something.  If  the  language  had  a  seetet 
meaning,  it  was  proper  to  show  the  fact  Ciphers  play  an  im- 
portant part  in  business  afFairs,  and  we  see  no  reason  why  ibej 
are  not  as  proper  subjects  for  translation  as  foreign  langusges. 

The  defendant  asserts  further  that  there  was  no  competent 
eyidence  that  the  telegram  was  not  deliyered.  Young  stated 
such  fact  to  the  plaintiff  before  sending  the  duplicate  message^ 
and  we  think  this  was  an  act  within  the  scope  of  his  anthori^, 
and  a  part  of  this  transaction.  ^  it  is  not  in  any  way  con- 
tradicted, it  is  unnecessary  to  inquire  whether  the  testimony  of 
the  Chicago  witnesses  upon  the  same  subject  was  admissible  or 
not. 

We  are  of  the  opinion  that  the  court  did  not  err  in  leayiog 
the  question  of  the  price  of  wheat  at  Chicago  to  the  jury.  The 
plaintiff  testified  that  he  knew  what  it  was,  and  his  cross-exam- 
ination did  not  show  that  he  had  no  knowledge  upon  the  sub- 
ject. 

It  is  contended  further  that  this  telegram  was  sent  in  ^^ 
furtherance  of  a  gambling  contract,  which  would  haye  been 
yoid  under  the  statute,  and  that  damages  for  a  failure  to  detiver 
it  cannot  be  recoyered.  3  HowelPs  Statutes,  section  9354f,  pro- 
hibits the  purchase  and  sale  of  grain,  etc.,  on  margins  for  fntore 
or  optional  deliyery,  without  any  intention  of  receiying  or  pay- 
ing for  the  proper^  so  bought  or  sold.  If  this  claim  were  con- 
clusiyely  proyed,  so  that  we  coiQd  find  the  fact  as  alleged,  we 
should  haye  no  doubt  that  the  plaintiff's  action  must  fail;  bnt 
this  is  a  disputed  fact.  The  plaintiff  testified  that  such  an  ar- 
rangement was  not  contemplated,  and  that  he  expected  to  pay 
for  and  receiye  the  grain.  We  haye  no  occasion  to  express  our 
opinion  of  the  matter.    There  was  eyidence  for  the  juiy,  and 
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ihe  lesponffibility  of  jnsUy  determining  fhiB  fact  was  theirs. 
Ereiy  contract  for  a  future  deliyery  of  grain  is  not  a  gambling 
contract  It  is  only  when  the  parties  mutnally  understand  it  to 
be  such,  and  no  actual  sale  or  purchase  or  contemplated  deUv- 
€17  is  inTolyedy  and  where  the  one  is  to  pay  and  the  other  receiTO 
the  amount  of  fluctuations  in  the  market,  that  this  statute  ap- 
plies. It  is  the  pretended,  and  not  the  actual,  buying  and  sell- 
ing of  grain,  etc.,  that  is  prohibited.  An  extended  discussion 
of  ibis  subject  will  be  found  in  8  American  and  English  Ency- 
clopedia of  Law,  1005  et  seq.  The  subject  is  also  fully  dis- 
CDflsed  by  Mr.  Justice  Marston  in  Gregory  y.  Wendell,  39  Mich. 
338,  33  Am.  Rep.  390,  and  later,  upon  another  reriew  of  the 
Bune  case,  by  Mr.  Justice  Cooley:  See  Gregory  t.  Wendell^  40 
IGch.  436. 
The  judgment  is  affirmed. 

The  other  justices  concurred. 


TBLB6BAPH  OOMPANIB&-RULB8»  WHBN  NOT  BINDING.— 
A  role  adopted  by  a  telegraph  company  regulating  Its  relations  wltb 
Iti  patrons,  is  not  binding  upon  them  without  their  assent,  although 
they  have  knowledge  thereof:  Webbe  t.  Western  Union  TeL  Co.,  160 
m.  610,  61  Am.  St.  Bep.  207,  and  see  extended  note  thereto.  Bules 
and  conditions  contained  In  printed  contracts  of  telegraph  com- 
panies must  be  construed  most  strongly  against  them:  Western 
Union  TeL  Go.  t.  Moore,  12  Ind.  App.  136,  54  Am.  St  Bep.  516. 

TELE6BAPH  COMPANIES— FAILUBB  TO  TBANSMIT  MSB- 
SAQBw— An  action  ex  contractu  for  damages  arising  from  failure 
to  transmit  a  telegraphic  message  was  maintained  in  United  States 
TeL  Go.  T.  GUdersleve,  20  Md.  282,  06  Am.  Dec  5ia 

TELB6BAPH  COMPANIBS-EVIDENGB.— In  an  action  for 
damages  resulting  from  delay  In  sending  a  message  the  reply  of  the 
operator  at  the  terminal  office  In  response  to  the  inquiry  of  the 
sender  why  the  message  had  not  been  delivered.  Is  not  admissible 
In  evidence  against  the  company:  Western  Union  Tel.  Go.  v.  Hen- 
derson, 89  Ala.  510,  18  Am.  St  Bep.  148. 

WAGBBING  GONTBACTS— DEALING  IN  FUTUBES.— To  ren- 
der  a  contract  for  the  sale  of  goods  to  be  delivered  in  the  future 
void  as  a  wagering  contract,  it  Is  not  enough  that  one  party  only 
intended  a  speculation  in  prices;  it  must  be  shown  that  both  parties 
did  not  intend  a  delivery  of  the  subject  matter,  but  contemplated 
and  intended  only  a  settlement  of  the  difference  between  the  con- 
tract and  the  market  price:  Grawford  v.  Spencer,  02  Mo.  498,  1  Am« 
8t  Rep.  745,  and  see  monographic  note  thereto  discussing  wager- 
ing contracts  In  generaL 

TELEGBAPH  COMPANIES— DELAT  IN  DELIVEBY  OF 
MESSAGE  BELATING  TO  "FUTUBES.'^— A  telegraph  company 
cannot  escape  liability  for  negligent  delay  in  delivering  a  message 
on  the  ground  that  it  relates  to  sales  of  *f  utures,''  unless  it  is  made 
a  crime  or  tort  to  speculate  in  "futures,''  or  would  submit  the 
company  to  indictment  or  civil  action  to  receive  and  transmit  such 
message:  Gray  t.  Western  Union  TeL  Oo.  OT  CkL  860^  27  Am.  St 
lep.259. 

AM.  Si:  Rap.9  Vol  LXXIY.- 
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CONVENTIONS,  POLITICAL  —  QUALIFICATIONS  OF 
MBMBER8.— A  political  convention  is  the  sole  judge  of  the  qaiU- 
flcadons  of  its  members,  and  its  decision  is  finaL 

CONVENTIONS,  POLITICALr-TBMPORABY  ORGANIZA- 
TION.—A  chairman  of  a  political  committee,  who  calls  a  oonTentioD 
to  order,  has  no  power  to  determine  the  right  of  contesting  delegates 
to  vote  on  the  organization  of  the  isonyention  against  the  wIU  of  the 
assembly,  although  he  is  acting  under  direction  of  a  majority  of  the 
committee  of  which  he  is  chairman. 

CONVENTIONS,  POLITICAL.— If  rival  factions  of  a  regn- 
larly  called  convention  of  a  party  nominate  and  certify  difTerent 
tickets,  neither  the  election  commissioners  nor  the  courts  have 
authority  to  determine  that  the  candidates  of  one  or  the  other  of 
the  two  factions  are  regularly  nominated  and  entitled  to  a  place 
upon  the  ballot  to  the  exclusion  of  the  other,  unless  such  authorily 
is  conferred  by  statute  expressly,  or  by  necessary  implication. 

ELECTIONS— TICKETS  OF  RIVAL  FAOTIONS.-Both 
tickets  nominated  and  certified  by  rival  factions  of  a  regularly  called 
political  convention  are  entitled  to  a  place  on  the  official  ballot  hi 
separate  columns,  one  with  the  general  ticket  and  the  other  In  the 
next  column  under  the  party  name  and  vignette.  The  election  com* 
missioners  may  decide  the  set  of  nominees  to  occupy  the  different 
columns. 

Brown  ft  Tmdell,  H.  0.  Young,  B.  8.  Waite^  and  F.  A.  Baker, 
for  the  relator. 

O.  Hayden,  O.  Smith,  H.  H.  Hatch,  H.  Geer,  A.  C.  Cook,  and 
J.  H.  Cole,  for  the  respondents. 

^^  HOOEEB,  J.  The  relator  asks  a  mandamns  to  oompd 
the  several  boards  of  election  commissioners  of  the  twelfth  con- 
gressional district  to  place  the  name  of  the  relator  upon  the 
Bepublican  tickets  throughout  the  district  as  candidate  for  Con- 
gress, to  the  exclusion  of  the  name  of  Carlos  D.  Shelden,  each 
claiming  to  be  the  nominee  of  the  regularly  called  convention  of 
the  Bepublican  party.  The  record  shows  that  a  congressional 
convention  was  called  and  the  delegates  assembled.  It  is  ad- 
mitted to  have  been  a  regularly  called  convention,  and  therefore 
its  nominee,  if  ascertainable,  is  lawfully  entitled  to  have  hi» 
name  printed  upon  the  ticket. 

At  tiie  appointed  time  a  large  number  of  persons  assembled. 
Previous  to  its  meeting,  George  A.  Newett,  the  chairman  of  the 
congressional  committee,  assembled  his  committee,  which,  by  a 
vote  of  three  for  and  two  against  the  proposition,  decided  that 
the  oommittee  should  ascertain  in  advance  what  persons  weie 
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lawfnl  delegates  from  fhoae  counties  where  there  were  contest- 
ing delegations,  and  that  such  persons,  and  such  only,  should 
be  permitted  to  participate  in  the  preliminary  work  of  organ- 
izing the  conyention.    For  the  purposes  of  this  opinion  it  is 
sufficient  to  say  that  two  counties — ^Dickinson  and  Marquette — 
had  contesting  delegations,  and  it  appears  to  be  admitted  that, 
leaving  these  counties  out,  there  were  thirty-five  delegates  who 
favored  the  nomination  of  Mr.  Shelden,  and  thirty-one  who 
supported  the  relator.    Here,  then,  was  one  assembly,  in  which 
eighty-seven  delegates  were  entitled  to  seats,  and  there  were 
sixty-six  present  who  are  conceded  to  have  been  entitled  to  seats. 
The  chairman  of  the  committee  called  the  convention  to  order, 
and,  while  reading  or  about  to  read  the  call  for  the  convention, 
a  delegate  whose  right  to  a  seat  was  unquestioned  arose  and  said, 
1  nominate  Chase  Osbom  for  chairman,"  and  himself  put  the 
question,  and  declared  it  carried;  whereupon  Osbom,  also  a 
delegate  whose  right  to  a  seat  is  undisputed,  appeared  upon  the 
platform^  and  attempted  to  preside  over  the  convention;  and,  as 
appears  by  the  proceedings  of  the  convention  set  up  in  the  re- 
turn '^^  of  the  respondents  and  affidavits  accompanying  the 
fiame,  the  business  was  proceeded  with,  credentials  examined 
and  passed  upon,  and  Carlos  D.  Shelden  nominated,  when  the 
convention^  or  that  portion  which  had  not  declined  to  take  part 
in  these  proceedings,  adjourned  sine  die,  and  its  members  left 
the  hall.    Meantime,  Mr.  Newett,  who  occupied  the  same  stage, 
had  been  elected  chairman  by  a  faction  of  the  assembly,  a 
secretary  chosen,  and    committee    on   credentials    appointed, 
who,  after  the  lapse  of  a  couple  of  hours,  and  therefore  after 
the  adjournment   of  the   other   faction,  made  a  report  seat- 
ing delegations  favorable  to  the  relator,  and,  this  being  adopted, 
this  faction  nominated   the  relator,  and  adjourned   sine  die. 
The  officers  of  each  faction  filed  certificates  of  nomination  with 
the  several  boards  of  election  commissioners,  and,  while  we  do 
not  find  it  explicitiy  so  stated,  it  is  perhaps  inferable  that  in 
some  cases  these  boards  refuse  to  place  relator's  name  upon  the 
ballot,  and  that  others  are  disposed  to  do  so,  to  the  exclusion  of 
Ur.  Shelden. 

The  relator  contends  that  it  was  the  right  and  duty  of  the 
chairman,  acting  under  the  direction  of  a  majority  of  the  com- 
mittee, to  preside  over  the  assembly  until  the  convention  should 
he  organized,  and  to  determine  who  were  entitied  to  vote  in 
effecting  such  organization,  and  that  the  organization  of  a  meet- 
ing through  the  election  ol  Mr.  Osbom  as  chairman  was  irreg- 
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tdar  and  Toid,  and  tliat  the  organisation  perfected  by  the  oAer 
faction  was  the  only  yafid  organization,  and  therefore  the  <»il7 
^golarly  called  conyention''  whose  nominee  the  law  permits 
to  haye  a  place  npon  the  ballot  Political  oonyentions  aie 
deliberatiye  bodies,  supposed  to  be  made  up  of  repiesentatiyeg 
of  a  political  party,  who  assemble  at  the  appointed  time  and 
place  for  the  purpose  of  holding  the  conyention.  The  ddegatee 
usually  come  armed  with  something  in  the  nature  of  credentials 
which  tend  to  show  that  they  are  there  by  authority;  and  it 
has  usually  been  supposed  that  the  assembly  itsdf  passes  upon 
the  authenticity  and  sufficiency  of  such  credentials,  and  it  has 
been  quite  common  "^^  for  conyentions  to  admit  bystanders 
from  an  unrepresented  district  to  seats  as  representatiyes  of 
their  locality,  although  without  other  authority.  While  it  has 
doubtless  been  the  common  practice  for  chairmen  of  political 
committees  to  use  the  gayel  to  procure  order  and  silence,  to 
read  the  call,  and  then  to  ask  the  assembly  its  further  will  or 
pleasure,  and  put  motions  until  a  temporary  chairman  is  cfaoflen, 
we  haye  not  understood  it  to  be  the  proyince  of  the  chairman  to 
do  more,  or  so  much  eyen,  if  against  the  will  of  the  assembly. 
Certainly,  we  know  of  no  rule  of  law  authorizing  it.  The  as- 
sembly is  a  law  unto  itself,  and  has  uniformly  been  the  judge  of 
the  qualification  of  its  own  members,  and  its  decision  final 

The  contention  of  the  relator  seems  to  be  based  upon  the  as- 
sumption that  the  assembly  cannot  be  trusted  to  faithfully  dis- 
charge the  duty  of  sifting  out  the  disqualified,  and  that  for  that 
reason  there  must  be  some  outside  authority  which  shall  have 
power  to  determine  what  indiyidual  members  of  the  assembly 
are  prima  facie  authorized  delegates,  and  what  are  not,  to  the 
end  that  the  conyention  shall  be  legally  organized,  and  the 
claim  that  party  custom  has  conferred  that  power  upon  the 
committee.  It  is  said  that  outsiders  may  capture  the  conven- 
tion under  any  other  rule,  or  that  enough  contesting  delegates 
may  be  sent  to  control  the  assembly,  thus  frustrating  the  will 
and  thwarting  the  intentions  of  the  constituency.  To  this  the 
opposition  retorts  that  the  relator^s  theory  is  a  still  better 
scheme  for  perpetrating  fraud  and  thwarting  the  popular  will, 
placing  it  within  the  power  of  a  majority  of  a  conunittee  to 
recognize  the  partisans  of  a  particular  candidate  to  an  extent 
sufficient  to  control  the  organization  and  the  seating  of  dele- 
gates, thereby  making  his  nomination  sure  and  the  conyention 
a  farce.  These  difficulties  do  not  now  present  thiemselyes  for 
the  first  time.    From  our  earliest  recollection  party  politics  has 
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sl^WEjB  been  a  matter  of  Bhrewdnees  and  managementy  not 
always  defensible;  yet  the  people  have  been  left  to  deal  with  the 
difficulties  as  they  arise.    It  is  not  to  be  supposed  that  commit- 
tees ^^  on  credentials,  however   fairly  selected,  have  always 
dealt  justly;  and,  no  doubt,  expediency  or  political  exigency  has 
gOTemed  their  action,  to  the  exclusion  of  abstract  justice.    The 
remedy  has  usually  been  either  a  bolt  on  the  part  of  the  dissatis- 
fied, and  the  selection  of  an  opposition  candidate  within  the 
party,  or  a  refusal  by  the  electors  to  support  the  nominee,  and 
the  courts  have  been  careful  not  to  interfere  with  the  applica* 
tion  of  these  remedies,  which  have  usually  been  found  adequate. 
Nothing  is  more  certain  than  that,  when  this  assembly  met, 
it  constituted  what  the  law  calls  ''a  regularly  called  conven- 
tion"; and,  had  there  been  no  split,  the  right  of  its  nominee  to 
a  place  upon  the  ticket  could  not  have  been  successfully  ques- 
tioned upon  the  ground  that  it  was  organized  upon  the  motion 
of  Hambitzer,  instead  of  under  the  leadership  of  Newett.    But 
it  did  split;  and  we  must  do  one  of  two  things,  viz.,  either  follow 
the  precedents,  and  say  that  we  will  not  decide  between  the 
rival  factions,  or  ourselves  decide  who  were  the  lawfully  elected 
delegates  to  the  convention.    To  do  this,  we  might  be  called 
upon  to  investigate  every  ward  or  township  caucus  and  county 
convention  held  in  the  two  disputed  counties,  and,  had  either 
side  asked  it,  throughout  the  district.    We  have  intimated  that 
the  assembly  is  the  judge  of  the  qualification  of  its  members, 
and  that  back  of  its  decision  we  cannot  go.    Its  presiding  officer 
is  its  creature,  and  it  must  protect  'itself.    In  turn,  its  voters 
must  protect  themselves  against  fraud  upon  their  convention  or 
misconduct  of  its  delegates,  officers,  and  candidates;  and  when 
s  considerable  faction  of  a  convention  leaves  the  meeting,  and 
nominates  a  ticket,  claiming  to  be  the  representative  of  the 
party  which  called  the  convention,  it  is  not  the  province  of  the 
courts  to  determine  upon  technical  grounds  that  it  is  not,  and 
that  its  action  is  void,  and  deny  it  a  place  upon  the  ballot, 
thereby  defeating  the  purification  of  methods  within  the  party, 
or  to  say  which  faction  was  right  and  which  wrong.    It  is  a 
right  of  the  voter  to  repudiate  wrong  and  corruption  and  fraud, 
if  it  exists,  and  to  prevent,  ^^^  or  unearth  and  defeat,  corrup- 
tion, and  he  should  not  be  hampered  by  technical  rules.    If  in 
this  case  this  convention  was  unable  to  conclude  its  business  in 
harmony,  and  the  delegates  divided  and  made  two  nominations, 
they  shoidd  not  be  denied  the  privilege  of  going  to  the  polls 
with  both.    Each  nominee  is  here  contending  that  he  represents 


406        Stephenson  v.  Boards  of  Election  Comkbs.      [Mich. 

the  only  pure  Bepublicanism  of  the  district^  and  is  the  kwM 
nominee  of  the  true  party.  The  electors  must  decide  between 
them.  In  such  case  we  know  of  no  way  of  determining  which 
of  these  names  ought  of  right  to  go  upon  the  Bepublican  ticket 
If  it  were  left  to  the  voters,  there  would  doubtless  be  an  honest 
difference  of  opinion  upon  the  merits  of  the  question.  The 
same  may  be  true  of  the  boards.  They  may  not  know  what  they 
should  do^  and  we  cannot  tell  them  further  than  to  say  that, 
under  the  admitted  facts  and  the  precedents,  both  are  entitled 
to  places  upon  the  ballot. 

It  has  been  held  in  this  state  that,  where  liyal  factions  of  a 
regularly  called  conyention  of  a  party  nominate  and  certify  dif- 
ferent tickets,  the  election  commissioners  have  no  authority  to 
accept  one,  to  the  exclusion  of  the  other;  and  it  was  held,  far- 
ther, that,  under  such  circumstances,  both  tickets  should  he 
printed  upon  the  ballots;  and  it  was  said  in  that  connection 
that  the  name  of  the  party  as  certified  should  be  placed  ahoTs 
the  ticket,  without  further  addition  or  distinctive  designation 
than  such  as  was  contained  in  the  certificates  furnished:  See 
Shields  y.  Jacob,  88  Mich.  164.  That  case  arose  under  Act  Na 
190,  Public  Acts  of  1891,  which  proYided  for  what  is  ordinarily 
called  an  ^'Australian  Ballot,''  reqxdring  the  adoption  of  s 
yignette  by  each  party,  under  which  the  party  ticket  was  re- 
quired to  be  printed. 

A  similar  question  arose  in  Colorado  the  next  year,  under  a 
law  of  like  character,  which  provided  that  the  officer  with  whom 
the  certificate  was  filed  should  pass  upon  objections  seasonably 
filed.  At  a  conyention  regularly  called  a  disagreement  arose^ 
which  resulted  in  a  division  and  two  tickets,  each  faction  claim- 
ing to  represent  ^^^  the  party,  and  each  filing  the  certificate 
provided  for  by  the  statute.  It  was  claimed  that  the  secretaiy 
of  state  had  authority  to  determine  which  ticket  was  entitled  to 
a  place  upon  the  ballot;  but  the  court  held  otherwise.  It  was 
said  that  his  power  extended  only  to  the  correction  of  infonnali- 
ties.  The  court  said:  ''As  to  what  were  the  duties  of  the  secre- 
tary of  state  under  the  circumstances  of  this  case  is  still,  how- 
ever,  to  be  decided.  Here  we  have  to  deal  with  two  conventionfl^ 
each  claiming  the  right  to  represent  the  same  political  partj. 
The  act  itself  will  be  searched  in  vain  for  any  provision  for  smdi 
a  contingency.  It  was  not  contemplated  by  the  legislature,  and 
therefore  not  provided  for.  It  should  not  be  a  matter  of  sur- 
prise that  the  act  as  originally  passed  is  not  perfect  in  all  pa^ 
ticulars.    The  beneficent  laws  of  the  world  have  grown  with 
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time,  as  the  result  of  experiment  and  amendment.    There  being 
no  proTision  in  the  act  for  a  condition  such  as  we  have  presented 
in  this  case,  some  have  reached  the  conclnsion,  npon  reading 
section  3  of  the  act  [Sess.  La¥r8  1891,  p.  143]^  that  the  secretary 
of  state  could  only  certify  one  ticket  as  the  ticket  of  the  Demo- 
cratic party,  and  that,  therefore,  of  necessity,  the  duty  deTolved 
upon  him  of  determining  which  of  these  conventions  was  en- 
titled to  speak  for  the  Democratic  party  of  the  state  of  Colo- 
rado.   Certainly,  a  court  would  be  doing  violence  to  the  intelli- 
gence of  any  legislative  body  to  assume  that  it  was  intended 
that  such  a  question  could  be  determined  within  forty-eight 
hours  from  the  time  objections  were  filed.    The  validity  of  the 
organisation  and  acts  of  each  convention  is  embraced  in  the  con- 
troversy, the  determination  thereof  involviug  party  nsages, 
party  practices,  and  party  principles,  necessitating,  perhaps,  the 
taking  of  evidence  of  witnesses  living  at  widely  separated  points. 
Tlie  section  of  the  act  under  which  it  has  been  claimed  the  duty 
devolves  upon  the  secretary  of  state  to  determine  which  conven- 
tion is  entitled  to  represent  the  Democratic  party  applies  to 
county,  dty,  and  town  clerks  equally  as  well  as  to  the  state 
officer.    It  is  as  follows:  'Sec.  3.  Any  convention  of  delegates 
of  a  political  party  which  presented  candidates  at  the  last  pre- 
ceding election,  held  for  the  purpose  of  making  nominations  to 
public  offices,  and  also  voters  to  the  number  hereinafter  speci- 
fied, may  nominate  candidates  for  public  ^^^  offices  to  be  filled 
by  election  within  this  state.    A  convention,  within  the  mean- 
ing of  this  act,  is  an  organized  assemblage  of  voters  or  delegates 
representing  a  political  party  which,  at  the  last  election  before 
the  holding  of  such  convention,  polled  at  least  ten  per  centum 
of  the  eni^  vote  cast  in  the  state,  county,  or  other  political 
diyision  or  district  for  which  the  nomination  may  be  made.    A 
oommittee  ap})ointed  by  any  such  convention  may  also  make 
nominations  to  public  office  when  authorized  to  do  so  by  resolu- 
tion duly  passed  by  the  convention  at  which  such  committee  was 
appointed.' 

The  argument  upon  this  section  is  that,  to  entitle  the  con- 
vention of  any  party  to  nominate  candidates  for  public  offices, 
fiuch  party  must  have  polled  at  least  ten  per  centum  of  the  en- 
tire vote  cast  in  the  state  at  the  last  preceding  election,  and  that 
only  one  set  of  nominations  can  be  filed  by  a  single  political 
party.  That  the  argument  has  force  will  be  admitted.  It  is 
quite  probable  the  legislature  had  in  contemplation  the  nomina- 
^on  of  one  ticket  only  by  a  political  party,  as  the  statute  makes 
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no  proyision  for  the  condition  with  which  we  are  confronted. 
In  this  case  we  have  two  certificates  of  nomination^  each  in  ap- 
parent conformity  with  the  law.    Aa  we  haye  shown,  the  secre- 
tary of  state  is  not  empowered  to  decide  as  between  these  certifi- 
cates.   Therefore,  it  is  his  duty  to  certify  both  tickets  to  the 
county  derksy  in  order  that  both  may  be  printed  npon  the  offi- 
cial baUots.    By  pursuing  this  course,  the  merits  of  the  oppos- 
ing candidates  will  be  submitted   to   the  people,  the  tribuiiat 
under  our  system  of  government  that  must  ultimately  pass  upon 
such  questions.    The  conclusion   that  the   secretary  of  state 
should,  under  the  circumstances,  certify  both  sets  of  nomina- 
tions to  the  county  clerks,  to  be  printed  upon  the  official  ballots^ 
is  in  harmony  with  the  rule  of  construction  which  requires  the 
courts,  in  cases  of  doubt  between  two  constructions,  to  follor 
that  which  will  afford  the  citizen  the  greater  liberty  in  casting 
his  ballot.    This  is  in  accordance  with  the  previous  decisions  of 
this  court.    In  the  case  of  Kellogg  v.  Hickman,  12  Colo.  256, 
Mr.  Commissioner   Stallcup,  in  an   able  opinion,  which  was 
adopted  by  this  court  after  careful  consideration,  held  that  this 
should  be  the  policy  of  the  courts:  See,  also,  Allen  v.  Glynn,  17 
Colo.  338,  31  Am.  St.  Bep.  304.    The  severe  penalties  provided 
by  the  act  for  the  fiOiing  of  a  false  certificate  of  nomination  will, 
we  think,  furnish  a  sufficient  safeguard  against  fictitious  certifi- 
cates; if  not,  the  power  is  in  the  legidature  to  provide  adequate 
protection. 

^^^  '^ttle  weight  should  be  attached  to  the  argument  that 
the  voters  may  be  deceived  by  having  two  Democratic  tickets  in 
the  field.  At  one  time,  no  doubt,  voteirs  were  often  mided  hf 
having  names  printed  under  certain  designated  headings  that 
did  not  properly  belong  thereunder.  But  this  deception  wsa 
only  accomplished  by  secrecy,  and  by  the  lateness  of  the  hour  at 
which  such  irregular  tickets  were  distributed,  usually  only  upon 
the  day  of  election.  But,  under  the  present  law,  the  danger  of 
deception  in  the  manner  indicated  is  certainly  reduced  to  the 
minimum.  The  secretary  of  state  is  required  to  certify  these 
tickets  to  the  county  clerks,  and  the  county  clerks  must,  in 
turn,  cause  the  same  to  be  published  several  days  before  the 
election.  Thus  the  fullest  opportunity  to  expose  fraud  and  pre- 
Tent  deception  is  provided  for.  In  the  present  instance,  difie^ 
ent  emblems  were  selected  by  the  two  conventions,  and  tiiis  fa^ 
nishes  an  additional  safeguard  againat  deception'':  People  r. 
District  Court,  18  Colo.  2d. 
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Fhelpe  t.  Piper,  48  Neb.  724,  was  a  case  where  difEerent  con- 
Tentions^  called  by  different  committees^  but  both  claiming  to 
represent  one  and  the  same  par^,  held  conTentions  at  different 
times  9flxd  places;  and  the  question  of  the  right  of  one  ticket  to 
a  place  on  the  ballot  came  before  the  court  of  last  resort    It 
vas  held  that  both  tickets  were  entitled  to  places  upon  the  bal- 
lot   Th«  oonrt  said:  'The  relator,  by  this  proceeding,  seeks  to 
preyent  the  certification  of  the  candidates  of  the  Lincoln  con- 
vention as  Democratic  candidates.    If  the  action  of  the  secre- 
tary of  state  can  be  controlled  by  the  court  in  this  manner,  it 
must  be  because  it  is  his  duty  in  such  case  to  determine,  as  be- 
tween two  bodies  or  f  actions,  each  claiming  to  represent  a  politi- 
cal party  entitled  to  have  its  candidates'  names  placed  upon  the 
ballots,  which  of  such  bodies  or  factions,  according  to  the  rules 
and  customs  of  sudi  party,  rightfully  represents  it;  and,  fur- 
ther, that,  when  the  secretary  fails  to  so  adjudicate  such  ques- 
tion, the  court  shall  determine  it,  and  issue  its  mandate  to  the 
Kcietaiy  of  state  accordingly.    To  our  minde^  neither  proposi- 
tion is  tenable.    Indeed,  we  think  that  the  case  of  State  y.  Al- 
len, 43  Neb.  651,  is  condusiTe  on  the  first  question,  at  least.    It 
was  there  held  that  it  is  not  the  province  of  the  secretary  of  ^^ 
Btate  to  determine  which  of  two  riyal  state  conyentions  of  the 
same  party  is  entitled  to  recognition  as  the  regular  convention; 
and,  further,  that  where  two  factions  of  a  political  party  nomi- 
nate candidates,  and  certify  such  nominations  to  the  secretary  of 
^te  in  due  form  of  law,  the  latter  will  not  inquire  into  the  reg- 
idarity  of  the  convention  held  by  either  faction,  but  will  certify 
to  the  several  county  clerks  the  names  of  the  candidates  nomi- 
nated by  each,  such  practice  being  in  harmony  with  the  rule 
which  requires  courts,  in  case  of  doubt,  to  adopt  that  construc- 
tion whidi  affords  the  citizen  the  greater  liberty  in  casting  his 
ballot    In  the  case  cited,  candidates  representing  the  same  fac- 
tion as  that  represented  by  the  candidates  which  we  will  here, 
for  brevity,  designate  the  ^ahoney  Ticket/  applied  for  a  man- 
damus to  compel  the  secretary  of  state  to  certify  their  names  as 
the  candidates  of  the  Democratic  party,  the  secretary  having 
refused  to  do  so.    The  court  denied  the  writ,  holding  as  we  have 
already  stated,  and,  further,  that,  the  record   not  disclosing 
that  the  relators  had  been  nominated  by  any  convention  what« 
erer,  the  secretary  of  state  could  not  be  required  to  certify  the 
nominations,  because  it  is  his  duty  to  determine,  in  the  case  of  a 
certificate  filed  with  him,  whether  such  candidates  were  in  fact 
nominated  by  a  convention  or  assemblage  of  voters  or  delegates 
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daiming  to  repreeent  the  partj;  that  i%  he  ahonld  satisfy  him- 
eelf  of  the  genuinenesB  of  the  certificate.    But  he  has  no  au- 
thority, where  a  conTention  in  good  faith,  rf«wiiTig  to  repieeent 
the  party,  has  in  fact  certified  its  nominations  to  him  in  doe 
form,  to  refuse  to  recertify  the  same  to  the  county  derka.    We 
entertain  no  doubt  of  the  correctness  of  the  principIeB  an- 
nounced in  that  case;  and  it  follows  that  the  court,  by  a  writ  of 
mandamus,  cannot  compel  the  secretary  of  state  to  perform  an 
act  which  he  has  no  legal  authority  to  perform.    If  it  was  the 
duty  of  the  secretary  to  certify  both  sets  of  nominations,  and  if 
he  had  no  power  to  determine,  between  the  riyal  factionsi,  which 
faction  represented  the  Democratic  party,  then  it  seems  per- 
fectly dear  that  the  court  can  neither  require  him  to  make  such 
decision,  nor  can  the  court  itself  determine  which  &ction  right- 
fully represents  the  party,  and  upon  such  determination  require 
the  secretary  to  omit  from  his  certificate  one  set  of  candidates, 
which  State  t.  Allen,  43  Neb.  651,  declares  it  is  his  duty  to  in- 
clude in  the  certificate.    The  legislature  has  not  provided  any 
means  for  determining  such  controversies.    Political  parties  are 
voluntary  ^^  associations  for  political  purposes.    They  estab- 
lish their  own  rules.    They  are  governed  by  their  own  usages. 
Voters  may  form  them,  reorganise  them,  and  dissolve  them  at 
their  will.    The  voters  ultimatdy  must  determine  every  such 
question.    The  voters  constituting  a  party  are,  iudeed,  the  only 
body  who  can  finally  determine  between  contending  factions  or 
contending  organizations.    The  question  is  one  essentially  polit- 
ical, and  not  judicial,  in  its  character.    It  would  be  alike  dan- 
gerous to  the  freedom  of  dections,  the  liberty  of  voters,  and  to 
the  dignity  and  respect  which  should  be  entertained  for  judicial 
tribunals,  for  the  courts  to  undertake  in  any  case  to  investigate 
either  the  government,  usages,  or  doctrines  of  political  parties, 
and  to  exclude  from  the  ofiicial  ballots  the  names  of  candidates 
placed  in  nomination  by  an  organization  which  a  portion,  or 
perhaps  a  large  majority,  of  the  voters  professing  allegiance  to 
the  particular  party  believe  to  be  the  representatives  of  its  po- 
litical doctrines  and   its   party  government.    We  doubt  even 
whether  the  legislature  has  power  to  confer  upon  the  courts  any 
such  authority.    It  is  certain,  however,  that  the  legislature  has 
not  undertaken  to  confer  it.** 

The  case  of  State  v.  Johnson,  18  Mont.  656,  arose  under  a 
similar  statute,  and  bears  a  striking  resemblance  to  the  present 
case.  The  convention  was  regularly  called,  but  trouble  arose 
when  the  secretary  of  the  committee  attempted  to  call  the  con- 
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Tention  to  order.  In  the  conf  ludon  that  ensued,  some  of  the 
delegates  withdrew,  and  assembled  at  another  place,  claiming  to 
act  under  the  regular  call.  Each  faction  nominated  a  full 
ticket  The  question  of  the  respectiTe  rights  as  to  places  upon 
the  ballot  reached  the  supreme  court  of  Montana,  which  dis- 
posed of  the  question  as  follows:  ''The  question  is  simply  one  of 
the  relatiye  rights  of  riyal  factions  within  the  ranks  of  the  regu- 
larly elected  delegates.  Such  a  contention,  under  all  the  facts 
of  the  case,  it  is  well  to  leaye  to  the  electors  to  determine.  They 
cannot  wdl  be  misled,  because  the  names  of  the  two  factions 
should  appear  under  different  heads  on  the  ballot,  and  each  fac- 
tion will  appear  but  once.  At  all  events,  we  shall  follow  the 
rde  laid  down  in  Phelps  t.  Piper,  48  Neb.  724,  and  decline  to 
interfere.** 

^^  It  is  obserrable  that  all  the  cases  dted  deny  the  authority 
of  the  officer  or  court  to  determine  that  the  can^date  of  one  or 
the  other  of  two  factions  of  a  party  is  regularly  nominated,  and 
entitled  to  a  place  upon  the  ballot,  where  the  statute  has  not  ex- 
pressly or  by  necessary  implication  conferred  the  power.    Sev- 
eral of  these  question  the  expediency  of  committing  such  power 
to  either,  and  some  doubt  the  power  of  the  legislature  to  pass 
such  a  law.    There  are  several  decisions  in  the  state  of  New 
York  which  hold  that  the  courts  have  authority  to  pass  upon 
inch  questions,  and  determine,  between  factions  of  a  party,  the 
right  to  a  place  upon  the  ticket.    These  decisions  are  not  ad- 
judications by  the  court  of  last  resort,  however,  and  they  arise 
under  a  statute  expressly  conferring  the  power.    In  the  year 
1897  a  case  was  decided  by  the  court  of  appeals  (In  re  Fairchild, 
151  N.  Y.  359),  where  it  was  held  that  the  action  of  the  party 
authorities — L  e.,  conventions    and    committees — should    be 
recognized  as  of  controlling  importance.    We  do  not  under- 
stand from  what  we  are  able  to  gather  from  the  case  that  it  was 
held  that  such  decision  was  final  or  binding  upon  the  court,  but 
that  it  was  proper  to  follow  the  determination  of  the  party  au- 
thorities; but,  be  that  as  it  may,  the  important  fact  that  the 
statute  of  New  York  expressly  gives  the  courts  jurisdiction  in 
such  cases  does  appear.    So,  it  is  not  at  variance  with  the  other 
cases  cited,  except  as  some  of  them  doubt  the  wisdom  and  others 
the  constitutionality  of  laws  permitting  courts  to  decide  one  of 
two  rival  factions  regular.    The  laws  of  New  York  provide  that 
in  such  a  case  as  the  one  then  under  consideration,  viz.,  when 
two  factions  claim  the  same  device  or  name,  the  secretary  of 
state  shall  decide  such  conflicting  claims,  ^^giving  preference  of 
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and  name  to  the  convention  or  primaiy^  or  oommittee 
thereof,  recognized  by  the  regularly  constituted  party  anthoii- 
ties."  The  constitutionality  of  such  laws  doee  not  seem  to  be 
questioned  in  the  New  York  case.  The  case  is  interesting,  if 
not  important,  for  its  bearing  upon  the  daim  made  here  that  the 
state  oonyention  determined  ^^^  between  the  rival  factions  in 
this  case.  But  we  are  not  disposed  to  follow  it,  in  the  absence 
of  a  statute  requiring  courts  to  settie  these  questions:  See,  also, 
In  re  Bedmond,  6  Misc.  Bep.  369;  25  N.  Y.  Supp.  381;  In  re 
Pollard  (N.  Y.  Sup.  Ct.  1894),  26  N.  Y.  Supp.  885. 

As  illustrative  of  the  kind  of  difficulties  which  arise  when  the 
legislature  imposes  these  duties  upon  the  courts,  one  of  the  New 
York  cases  may  be  cited,  viz..  In  re  Woodworth  (N.  Y.  Sup.  Ct 
1892),  16  N.  Y.  Supp.  147.  That  was  not  the  first  time  that 
the  matter  there  litigated  was  before  the  courts,  as  will  be  seen 
later.  It  was  a  proceeding  under  a  statute  to  compel  a  count]f 
clerk  to  print  the  names  of  certain  parties  claiming  to  be  r^- 
larly  nominated  candidates  of  the  Bepublican  party  of  tbe 
county,  and  its  determination  involved  an  adjudication  between 
rival  factions  (each  claiming  to  be  the  regular  organization)  of 
the  regularity  of  their  respective  nominations.  At  the  outset 
the  court  expressed  reluctuice,  saying:  '^his  simple  statement 
of  the  nature  of  the  duty  imposed  is  sufficient  to  indicate  that 
\t  is  one  from  which  any  judicial  officer  would  gladly  escape^ 
were  it  possible  to  do  so  without  disregarding  the  plain  mandate 
of  the  law-making  power  of  the  state.'' 

Objections  were  filed  to  the  certificates^  and  passed  upon  by 
the  county  derk,  and  then  presented  to  the  court,  as  the  law 
provided.  The  court  said  that  the  certificates  were  regular,  and 
that  it  was  therefore  necessary  to  go  into  extrinsic  facts.  These 
disclosed  that  the  county  convention  split,  and,  as  there  were 
contesting  delegations  from  four  towns,  which  sent  delates 
enough  to  control  the  convention  (in  view  of  the  fact  that  the 
undisputed  delegates  were  evenly  divided),  it  was  only  possible 
to  determine  which  faction  had  a  majority  by  ascertaining 
which  of  the  contesting  delegations  were  entitied  to  seats.  This 
the  court  proceeded  to  do  by  investigating  the  proceedings  at  the 
caucuses.  For  convenience,  we  call  the  respective  Actions 
'Tatterson^'  and  ^^ongin.''  Each  faction  had  a  town  commii* 
tee  and  a  town  caucus^  and  a  ^^  judicial  inquiry  was  had  after 
the  caucuses  were  called,  and  the  same  court  decided  in  favor  of 
tbe  Patterson  caucus;  but  the  opinion  says:  ^That  fact  did  not 
deter  the  Mongin  party  from  holding  the  caucus  which  elected 
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Mongin  and  four  others  to  represent  the  town  of  Waterloo  in 
the  county  convention."    Without  discussing  the  details  of  the 
caucnses  held  in  the  other  three  towns,  we  will  come  at  once  to 
the  county  convention,  and  here  we  find  a  striMng  resemblance 
to  this  case.    The  opinion  states  that:  'Trevious  to  the  hour 
appointed  for  the  convening  of  the  convention,  a  meeting  of 
the  county  committee  was  held.    This  committee,  with  a  single 
exception,  was  composed  of  persons  in  sympathy  with  the  Mon* 
gin  wing  of  the  party;  and  at  the  meeting  in  question  it  was 
determined  to  place  upon  the  roll  of  delegates  the  names  of  the 
Mongin  delegates  from  the  towns  of  Waterloo,  Fayette,  and 
Tyre,  while  the  delegation  from  the  town  of  Varick  was  made  to 
consist  of  five  Patterson  delegates^  together  with  five  other  per- 
sona, who  made  no  pretense  to  an  election  by  any  caucus  what- 
ever, and  each  of  said  delegations  was  given  the  privilege  of 
casting  one-half  a  vote.    It  was  further  determined  that  the 
chairman  of  the  committee  should  call  the  convention  to  order, 
and  declare  J.  B.  H.  Mongin,  of  Waterloo,  a  pretended  delegate, 
whose  title  was  absolutely  without  foundation,  its  chairman.    It 
was  also  determined  that  no  one  should  be  admitted  to  the  hall 
unless  provided  with  tickets  furnished  by  the  committee,  and,  to 
cany  this  provision  into  effect,  policemen  were  stationed  at  the 
door.    As  thus  constituted,  the  convention,  when  it  assembled, 
consisted  of  fifteen  Mongin   and  fifteen  Patterson  delegates 
whose  election  was  not  contested;  ten  Mongin  delegates  from  the 
towns  of  Waterloo  and  Fayette,  who,  as  it  has  been  made  already 
to  appear,  had  no  right  upon  the  floor  of  the  convention;  five 
Mongin  delegates  with  half  a  vote  from  the  town  of  Yarick,  who 
could  not,  under  any  circumstances,  make  any  just  claim  to  an 
election;  and  five  Mongin  delegates  from  the  town  of  Tyre,  con- 
cerning whose  election  there  was,  to  say  the  least,  grave  doubt. 
*The  programme  thus  outlined  by  the  action  of  the  county 
committee  was  carried  out  to  the  letter,  and,  when  an  attempt 
was  made  on  behalf  of  the  Patterson  faction  to  **^  substitute 
the  name  of  a  delegate  whose  title  to  a  seat  was  uncontested  for 
chairman  of  the  convention,  the  motion  was  not  entertained  by 
the  chairman  of  the  county  committee.    A  committee  upon  con. 
tested  seats  was  then  appointed,  which  committee,  within  half 
an  hour  after  its  appointment,  and  without  affording  an  op- 
portunity to  anyone  to  be  heard,  reported  in  favor  of  seating 
the  delegates  placed  upon  the  roll  by  the  county  committee.    At 
this  point  in  the  proceedings  the  delegates  from  the  towns 
of  Ovid,  Bomulus,  Varick,  and  Junius  withdrew  from  the  con- 
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Tention,  and  organized  a  separate  convention  in  another  place,, 
which  was  participated  in  by  regularly  elected  delegates  from 
the  towns  of  Waterloo  and  Fayette,  and  also  by  the  Pattoson 
delegates  from  the  town  of  Tyre;  and  proceedings  were  had 
which  resulted  in  the  nomination  of  persons  whose  names  it  is 
demanded  in  these  proceedings  shall  be  printed  npon  the  official 
ballot.  This  body  was  composed  of  at  least  thirty  delegate^ 
who  were  duly  and  fairly  elected,  while  the  Johnson  Hall  con- 
Tention  contained,  at  most,  only  twenty  whose  election,  by  any 
stretch  of  the  imagination,  can  be  claimed  to  be  valid.  It  would 
seem,  therefore,  that  within  the  letter  as  well  as  the  spirit  of  the 
act  in  question,  the  former  body  constituted  'an  asBemhlage 
of  voters  or  delegates  representing'  the  Bepublican  party  of 
Seneca  county. 

''But  it  is  insisted  that  a  political  convention  is  m  law  un- 
to itself,  and  that  whatever  methods  it  adopts  for  its  own 
government  are  conclusive,  and  cannot  be  made  the  subject 
of  judicial  inquiry.  To  a  certain  extent  this  contention  may 
be,  and  doubtless  is,  true.  It  certainly  was  presented  with  the 
most  consummate  force  and  ability  by  one  whose  experience  in 
and  knowledge  of  such  matters  lends  great  weight  to  his  opin- 
ions. But,  where  the  duty  is  cast  upon  courts  and  judges 
of  determining  the  regularity  and  fairness  of  political  methods, 
those  methods  must  be  subjected  to  the  same  tests  as  would 
those  of  any  other  body  of  men  whose  good  faith  is  questioned; 
and  no  court  or  judge  would  be  justified  in  sustaining  them 
when  found  to  be  inconsistent  with  that  degree  of  sound  morals 
which  must  characterize  an  ordinary  affair  of  businese^  even 
though  they  be  recognized  and  approved  by  senatorial  and 
stete  conventions  of  the  same  political  organizations.  The 
trend  of  public  opinion,  as  well  as  of  legislation,  at  the  present 
time,  appears  to  be  in  favor  of  a  radical  reform  in  our  politics! 
methods;  and  it  is  the  plain  duty  of  all  good  ^^^  citizoiB,  and 
especially  those  clothed  with  judicial  authority,  to  encourage 
such  a  sentiment  with  all  the  force  they  can  command.'* 

In  short,  the  court  assumed  to  determine  who  were  the  lawful 
delegates,  and  held  that  the  faction  having  the  largest  number 
of  such  delegates  was  entitied  to  a  place  upon  the  ticket,  irre- 
spective of  the  regularity  or  irregularity  of  the  organization  or 
action  of  the  convention,  upon  the  assumption,  we  suppose,  that 
it  was  a  deliberative  body  only  in  name,  whose  delegates  would 
blindly  vote  for  the  candidate  f avored^  without  deliberate  coik 
sideration  of  merits. 
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But  the  case  did  not  end  here.    It  came  again  before  the 
E&me  court,  and  we  quote  from  the  opinion:  'The  controversy 
vhich  has  resulted  in  this  application  is  one  which  arose  in  the 
year   1891^  between   conflicting   factions  of   the    Bepublican 
party  in  Seneca  county,  each  of  which  claimed  to  be  regular  in 
its  organization.    At  the  time  mentioned,  a  proceeding  similar 
to  this  was  instituted  for  the  purpose  of  obtaining  a  judicial 
determination  of  the  matter;  and,  after  a  careful  examination 
of  the  papers  submitted,  I  found  myself  constrained  to  decide 
in  favor  of  that  element  in  the  party  known  as  the  Tatter* 
son  Faction,'  and  my  reasons  therefor  were  stated  in  an  opin* 
ion  which  was  designed  to  cover  all  the  facts  of  the  case:  In 
re  Woodworth,  16  N.  T.  Supp.  147.    This  decision  was  sub* 
sequently  aiSrmed  by  the  general  term  (64  Hun,  522),  and  the 
following  year  was  approved  by  my  learned  associate,  Mr.  Jus^ 
tice  Bradley.    Notwithstanding  these   several   adjudications,, 
eyery  state  convention,  and  every  judicial,  congressional,  jmd 
eenatorial  convention  of  the  district  in  which  Seneca  county  ia- 
located,  which  has  been  held  since  they  were  rendered,  has  seen 
fit  to  ignore  the  same,  and  to  recognize  the  opposing  or  Mon- 
gin  faction  as  the  only  lawful  representative  of  the  party. 
The  Patterson  delegates  have  been  refused  admission  to  all 
of  these  conventions  to  which  delegates  were  sent,  while  those 
of  the  Hongin  faction  were  received  into  full  fellowship,  and 
the  county  committee  of  that  faction  has  been  made  the  cus^ 
todiud  of  such  funds  and  documents  as  were  distributed  by  tho 
Btate  committee.    This  being  the  situation,  I  am  again  asked  to 
determine  the  question  of  regularity  ^^  upon  facts  which,. 
other  than  as  above  stated,  are  precisely  the  same  as  those  which 
existed  at  the  time  the  first  adjudication  was  had.    The  proposi- 
tion, therefore,  which  presents  itself,  is  simply  this:  Shall  the 
precedent  which  has  been  established  by  courts  and  judges,  or 
that  which  has  been  established  by  political  conventions,  be 
followed?    When  this  controversy  first  required  a  judicial  deter- 
mination, it  became  necessary  to  decide  it  upon  such  facts 
as  were  established  by  afiidavits^  unaided  by  the  action  of  any 
conyention  of  the  party;  and,  as  those  facts  were  thus  made 
to  appear,  I  bad  no  difficulty  in  reaching  the  conclusion  be- 
fore mentioned.    I  am  still  satisfied  that  such  conclusion  was 
justified,  and  should  now  adopt  it  without  hesitation,  were  it 
not  for  the  fact  that  a  different  one  has  been  so  uniformly 
reached  by  the  party  conventions.    In  determining  a  question 
mnilai  to  this  which  arose  in  Monroe  county  (In  re  Bedmond^ 
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5  Misc.  Sep.  369,  25  N.  Y.  Supp.  381),  where  the  question  of 
regularity  had  been  passed  npon  by  the  state  oonyention  of  the 
Democratic  party,  I  have  just  hdd  that  the  action  of  that  body 
must  be  regarded  as  conclusiye;  and  I  see  no  reason  why  the 
same  rule  should  not  obtain  in  this  case.  The  only  difference 
is  that  here  the  state  organization  did  not  jmlss  upon  the  ques- 
tion until  after  it  had  been  determined  judicially;  bat,  nerer- 
theless,  both  factions  submitted  their  claims  to  that  body  and, 
for  the  reason  stated  in  the  opinion  in  In  re  Bedmond,  5  IGsc 
Bep.  869,  25  N.  Y.  Supp.  381, 1  think  the  defeated  party  must 
now  acquiesce  in  its  decision.  I  am  aware  that  this  view  is 
at  yariance  with  the  one  expressed  by  me  upon  the  former  hear- 
ing, and  it  likewise  appears  to  be  in  conflict  with  that  ente^  * 
tained  by  Mr.  Justice  Bradley  in  his  opinion  in  this  same  mat- 
ter; but,  so  far  as  any  contrary  view  appears  in  my  own  opin- 
ion, it  will  be  found  to  be  merely  the  expression  of  an  opinion 
which  was  not  called  for  by  the  facts  of  the  case,  and  it  is  one 
which,  upon  more  deliberate  reflection,  I  am  disposed  to  modify. 
The  conflict  between  the  views  here  expressed  and  those  of  Mi. 
Justice  Bradley  is  more  apparent  than  real,  inasmuch  as  it 
now  appears  that,  since  his  decision  was  made,  the  regularity 
of  the  Mongin  faction  has  been  passed  upon  by  several  ad- 
ditional conventions,  and  that  the  opposing  faction  has  so  far 
acquiesced  in  their  decisions  as  to  omit  in  more  than  one  in- 
stance to  make  any  further  demand  for  recognition. 

*1l  still  think,  as  already  stated,  that  the  title  to  regularitj 
of  the  Patterson  faction  was  pretty  clearly  established  *■* 
upon  the  original  hearing,  and  that  it  would,  in  view  of  the 
provision  of  the  statute  which  authorizes  this  proceeding,  have 
been  no  more  than  courteous  for  the  party  conventions  to  have 
adopted  the  decision  of  the  general  term,  which  was  deliberatelj 
made,  after  a  careful  and  impartial  hearing;  but  there  is  no 
way  in  which  they  can  be  compelled  to  do  so,  and  consequently 
it  seems  to  me  that  the  only  rule  for  courts  and  judges  to  adopt 
in  this  and  all  similar  contests  is  that  they  wiU  interfere  only 
in  cases  where  there  has  been  no  adjudication  of  the  question 
of  regularity  by  some  division  of  the  party  which  is  conceded  to 
be  superior  in  point  of  authority  to  the  one  in  which  the  con- 
tention arose,  provided,  of  course,  that  the  question  of  good 
faith  in  the  making  of  such  adjudication  is  not  involved.  The 
adoption  of  a  different  rule  would  inevitably  tend  to  bring 
party  organizations  and  the  courts  into  unseemly  conflicts  over 
questions  which  are  peculiarly  within  the  cognizance  of  the 


Oct  1898.]   Sbphxnson  «.  Boabm  of  Election  Oommbs.   417 


foimer  tribunals— «  resalt  which  most  certainly  ou^^t^  if  po»- 
aiUe,  to  be  aToided'*:  In  le  Pollard,  25  N.  Y.  Snpp.  885. 

Thnfl^  it  will  be  seen  that  Mongin  and  politics  trinmphad 
OTer  the  judicially  determined  rights  of  Patterson.    A  more  uu 
seemly  and  humiliating  chapter  is  not  to  be  f  onnd  in  the  history 
of  jnrispradence  in  this  conntry,  and  it  is  all  due  to  {he  mis- 
guided attempt  to  impose  upon  the  court  the  duty  of  presiding 
orer  political  conventions  and  caucuses  through  tiie  medium  of 
actions  or  proceedings  at  law,  unfitted  for  the  purpose.    In 
In  re  Eairchild,  151  N.  Y.  859,  the  matter  was  not  disposed  of 
until  after  the  election  and,  therefore,  when  heard  and  decided, 
inTolred  only  a  question  of  costs.   In  tiie  case  before  u%had  issue 
been  joined,  and  the  case  sent  down  for  trial  of  the  tacts,  it  is 
not  improbable  that  it  would  be  still  dragging  along  when  the 
term  of  ofiSce  for  which  the  parties  are  candidates  shall  have 
expired. 

We  have  seen  that  this  court  held  in  Shields  t.  Jacob,  88 
Mich.  164,  that  the  tickets  of  both  factions  were  entitled  to 
places  upon  the  ballot.  The  same  is  true  in  this  case,  unless  we 
can  find  a  change  in  the  law  forbidding  it,  and  requiring  us  to 
determine  which  ticket  is  entitled  to  the  place. 

^^  Another  case  where  two  factions  resulted  from  a  regu- 
lariy  called  convention  is  that  of  Beck  y.  Wayne  Co.  Election 
Gonunrs.,  103  Mich.  192.  The  application  praycisd  that  the  re- 
spondents be  required  to  rescind  their  action  in  placing  the 
name  of  Joseph  R  McLaughlin  upon  the  ballot  as  candidate  for 
lenator,  and  to  place  thereon  the  name  of  Bobert  Y.  Ogg.  The 
application  was  denied.  The  court  discussed  several  subjects 
bearing  upon  the  question  which  faction  had  a  majority  of  the 
delegates,  and  held  that  the  convention  was  regularly  called,  and 
that,  after  the  retirement  of  the  supporters  of  Mr.  Ogg,  a  ma- 
joritj  of  the  delegates  dect  remained,  constituting  a  valid  con- 
vention, and  nominated  McLaughlin.  The  court  was  able  to 
•ay  this  from  the  undisputed  facts  upon  the  record.  It  might 
also  have  denied  the  writ  upon  the  authority  of  Shields  v.  Jacob, 
88  Mich.  164,  both  cases  having  arisen  under  the  same  law. 
This  case  does  not  discuss  Shields  v.  Jacob,  88  Mich.  164,  and 
cannot  be  said  to  overrule  that  case,  or  even  cast  doubt  upon  its 
correctness,  unless  it  is  to  be  implied  from  the  disposition  of  the 
case  upon  other  grounds. 

Hie  next  case  that  received  the  attention  of  this  court  was 
Baker  v.  Wayne  Co.  Election  OommrSiy  110  Mich.  686.    That 
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irai  not  a  caae  where  riyal  factions  asaerted  an  ezdnsive  Ti^tt(K 
a  place  npon  the  ballot^  but  was  a  oontrorersy  orer  the  qaestion 
of  the  order  in  which  the  tickets  should  he  placed  thereon.  The 
crucial  qnestion  in  the  case  was  whether  the  party  represented 
by  the  relator,  known  as  the  Democratic  People's  Union  Silver 
party,  was  entitled  to  be  printed  in  the  second  column  as  the 
representative  of  the  Democratic  party  of  the  previons  election. 
Tt  was  conceded  npon  all  hands  that»  if  it  was  sach  represents- 
tire,  it  was  entitled  to  second  place.  The  facts  upon  whidi  the 
case  turned  were  undisputed,  and  the  question  was  one  of  law. 
The  application  was  denied.  Some  language  in  the  opinion  is 
thought  to  have  a  bearing  upon  the  question  before  us,  and  is 
cited  in  support  of  the  claim  that  we  hare  recognized  the  au- 
thority, if  not  duty,  of  the  commissioners  and  courts  to  deter- 
mine the  questions  of  ^^^  fact  upon  which  the  order  of  tickets 
upon  the  ballot  depends,  and  that  they  must  therefore  decide  all 
questions  of  regularity.  It  is  as  follows:  '^he  rductance  of  ^ 
courts  to  enter  upon  an  inquiry,  or  to  permit  an  inquiry  by  the 
election  commissioners,  into  the  question  of  fact  as  to  which  of 
two  contending  factions  truly  represents  a  political  party,  hss 
been  manifested  in  various  cases:  State  v.  Allen,  43  Neb.  651;. 
Phelps  V.  Piper,  48  Neb.  724;  Shields  v.  Jacob,  88  Mich.  164. 
In  Shields  v.  Jacob,  88  Mich.  164,  it  was  held  that  the  conri 
would  not  undertake  to  determine  which  of  two  rival  conven- 
tions, resulting  from  a  split  in  a  regularly  called  convention, 
should  be  treated  as  the  regular  convention  of  the  party;  and 
a  mandamus  was  issued  requiring  the  election  commissioneiB 
to  give  to  both  tickets  a  place  upon  the  ballot.  At  the  time 
that  decision  was  rendered,  however,  the  provision  requiring 
that  the  ticket  of  the  party  having  the  greatest  number  of 
votes  within  the  county  at  the  last  preceding  election  should  be 
{daced  first  upon  the  ballot,  and  that  the  position  of  other 
tickets  should  be  governed  relatively  by  the  same  rule,  was  not 
a  part  of  the  statute,  and  it  was  not  necessary  to  determine 
which  of  these  tickets  should  be  placed  first  on  the  ballot  Un- 
der the  law  as  it  now  exists,  such  an  investigation  seems  neces- 
sary, and  it  would  seem  that  the  commissioners  did  determine 
the  question,  and  place  the  Shelby  ticket  second  on  the  ballot.'^ 
Two  questions  were  involved  in  the  determination  in  that 
case:  1.  The  identity  of  the  parties;  and  8.  Their  previons^ 
Totes  as  compared  with  those  of  others.  About  neither  of  these 
is  there  much  opportunily  for  dispute  over  the  beta^  and  littlfr 
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danger  in  leaying  the  subject  to  the  election  boards.    In  that 
ease  it  vas  stated  that  the  facts  were  not  in  controyersy. 

We  are  not  dealing  with  a  case  in  which  a  candidate  has  been 
nominated  in  a  regularly  called  conyention,  by  a  majority  of  the 
delegates  regularly  elected,  and  admittedly  entitled  to  seats  in 
the  conyention,  or  shown  by  the  nndisputable  eyidence  to  be  en- 
titled to  seats  therein,  as  was  the  case  in  Beck  y.  Wayne  Co. 
Election  Commrs.,  103  Mich.  192.  In  such  a  case  the  question 
presented  may  be  a  mere  ^^*  question  of  law,  and  the  candidate 
regularly  nominated  entitled  to  a  place  on  the  party  ticket,  to 
the  exclusion  of  one  who  may  haye  been  nominated  by  the  re- 
fractoiy  minority. 

It  is  urged  that  the  statute  assigning  certain  places  upon  the 
ballot  giyefi  rights  to  candidates  which  may  be  enforced  by  the 
court,  and  that^  if  the  courts  may  determine  the  status  of  par- 
ties, they  may  also  determine  between  factions  of  one  party;  and 
the  effect  of  this  contention,  if  sustained,  would  be  to  open  up 
the  entire  field,  and  make  it  incumbent  upon  courts  to  inyesti- 
gate  the  regularity,  not  only  of  conyentions,  but  caucuses  and 
primaries  as  well.    We  think  there  is  a  marked  distinction  be- 
tween determining  the  places  to  be  giyen  to  two  different  tick- 
ets upon  the  ballot,  and  denying  to  a  faction  of  a  party  any 
idaoe  whateyer.    If  this  daim  does  not  ascribe  undue  weight  to 
the  alleged  rights  of  the  candidate,  and  too  little  to  public  in- 
terests^ it  is  at  least  true  that  judicial  methods  are  too  slow,  and 
are  inadequate  to  effectiyely  and  justly  settle  the  questions 
which  arise  from  political  contests.    Among  the  dangers  that 
courts  should  guard  against  is  the  unwarranted  assumption  of 
power  under  the  false  impression  that  they,  and  they  only,  can 
right  all  of  the  wrongs  which  arise  from  the  conduct  of  public 
affairs.    They  haye  only  such  powers  and  authority  as  the  con- 
stitution and  the  laws  confer  upon  them.    We  haye  seen  that 
several  courts  haye  held  that  not  until  the  intention  of  the  legis- 
lature is  clearly  manifested  will  they  undertake  to  control  poUti- 
cal  action.    We  haye  held  in   Baker  y.  Wayne   Co.   Election 
Commrs.,  110  Mich.  635,  that  it  was  the  proyince  of  the  court  to 
decide  the  status  of  political  parties  upon  admitted  facts;  but  we 
think  it  does  not  follow  that  it  was  intended  that  we  should  go 
further,  and  settle  all  political  controyersies.    Under  the  law  as 
expounded  in  the  case  of  Shields  y.  Jacob,  88  Mich.  164,  the 
couunissionerB  had  no  authority  to  decide  between  these  two  fae- 
tuma    It  was  their  duty  to  print  both  upon  the  ballot. 
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It  may  be  said  that  under  the  law  of  1895  (Act  Ko.  17,  ^^ 
Pab.  Acts  1895,  sec.  10),  proyiding  that  ''it  shall  be  unlawful  far 
■aid  board  of  election  commissioners  to  cause  to  be  printed  in 
more  than  one  column  on  the  ballot  the  name  of  any  candidate 
who  shall  have  received  the  nomination  by  two  or  more  parties 
or  political  organizations  for  the  same  office/'  one  or  the  other 
of  the  nominees  will  be  at  the  disadvantage  of  haying  his  name 
appear  in  a  column  by  itself,  as  in  the  Todd  case:  Todd  y.  Kala- 
mazoo Co.  Election  Commrs.,  104  Mich.  485.  We  think,  how- 
ever, that  the  public  good  requires  the  private  inconvenienee; 
and  we  cannot  hold,  in  the  absence  of  a  statute  requiring  it,  that 
the  nominee  may  stickle  for  a  comparatively  imimportant  right, 
to  the  general  public  inconvenience  to  result  from  his  pursuit  of 
an  unauthorized  remedy  of  doubtful  efficacy  and  expediency. 

It  may  be  asked  which  of  these  nominees  should  be  subjected 
to  this  disadvantage.  Manifestly,  we  have  no  means  of  dete^ 
mining  this  question,  nor  can  we  lay  down  the  rule  for  such  a 
case  as  this  further  than  to  say  that  their  names  should  appear 
in  adjoining  columns. 

It  is  therefore  ordered  that  the  several  respondents  give  to  ^ 
names  of  the  nominees  adjoining  columns,  said  respondents 
themselves  determining  which  shall  be  placed  upon  the  geuenl 
ticket  of  the  Bepublican  party,  the  other  to  be  in  a  separate  eol- 
umn  under  the  party  name  and  vignette;  the  full  ticket  to  be 
placed  first  upon  the  ballot.    No  costs  will  be  allowed. 

The  other  justices  concurred. 


C0NTB8TBD  BLBGTIONS.— {Statutes  relating  to  contested  ele^ 
tions  should  be  liberally  construed  by  the  courts,  so  that  tiw 
rights  of  the  people  may  be  preserved,  and  that  no  protection  may 
be  afforded  to  fraud:  Whitney  v.  Blackburn,  17  Or.  GOi,  11  Am.  8t 
Bep.  867.  For  an  exposition  of  the  law  relating  to  contested  dee- 
tlons,  see  Attorney  General  v.  Drohan,  109  Mass.  58i,  01  Am.  St 
Rep.  801,  and  note;  Allen  v.  Glynn,  17  Ck>lo.  338,  81  Am.  8t  Bep. 
804;  Fenton  v.  Scott,  17  Or.  181^  11  Am.  8t  Bq^  801,  and  eum  la 
note. 
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BsoK  V.  Ratlway  Tbamstebs'  Pbotbotivb  Union. 

(US  MuaaeAii,  497.] 

LABOR  UNIONS— INTEBFBRBNCB  WITH  BMPLOYBBS. 
The  law  protects- employers  against  the  unlawfid  Interference  by 
ti-ade  onions,  with  the  right  of  the  former  to  employ  whom  they 
please,  at  such  prices  as  they  and  the  persons  employed  can  agree 
upon,  and  to  discharge  them  at  the  expiration  of  their  terms  of 
serriee  or  for  vlolatlona  of  their  contracts. 

LABOR  UNIONS-RIGHTS  OF.— Laborers  have  the  right  to 
combine  and  to  fix  a  price  upon  their  labor  and  refuse  to  work 
unless  that  price  is  obtained.  They  may  use  persuasion  to  induce 
men  to  join  their  organization,  or  to  refuse  to  work  except  for  an 
established  wage,  and  they  may  present  their  cause  to  the  public 
in  newspapers  or  circulars,  in  a  peaceable  way,  and  with  no  attempt 
at  coercion,  but  the  law  does  not  permit  them  to  use  force,  violence, 
or  threats  thereof,  or  intimidation  or  coercion. 

LABOR  UNIONS  AND  EMPLOYERS.- Employes  have  the 
right  to  combine  in  unions  to  fix  their  wage  rate,  and  employers 
hare  a  right  to  combine  and  fix  a  rate  they  are  willing  to  pay;  but 
both  must  act  in  a  peaceable  way,  with  no  attempt  at  coercion  or 
Intimidation. 

BOYCOTTS.— INJUNCTIONS  MAY  BB  GRANTED  to  re- 
strain labor  unions  or  combinations  of  persons  from  attempting  to 
injure  or  ruin  the  complainant's  business,  by  intimidating  and  coer- 
cing his  employ^  and  customers. 

BOYCOTTS— CIRCULARS— INJUNCTION.— The  distribution 
of  boycott  circulars  containing  false  statements  and  with  an 
STowed  intention  of  thus  ruining  the  complainant's  business,  though 
carried  on  without  violence.  Is  an  act  of  coercion  which  may  be  en- 
joined. 

BOYCOTTS.— PICKETING  THB  PREMISES  OF  THE  COM- 
PLAINANT in  order  to  intercept  his  employes  or  to  prevent  per- 
sons  from  going  there  to  trade  is  an  unlawful  act  of  Intimidation 
tnd  coercion,  which  may  be  enjoined. 

BOYCOTT  IS  A  COMBINATION  OF  MANY  to  cause  a  loss 
to  one  person  by  coercing  others  against  their  will  to  withhold  from 
lUm  their  beneficial  business  Intercourse,  through  threats  that,  un- 
lets those  others  do  so,  the  many  will  cause  similar  loss  to  them. 

BOYCOTTS  WITHOUT  THREATS  OF  VIOLENCE.— Unlaw- 
fnl  boycotts  are  not  alone  those  accompanied  by  violence  or  threats 
of  violence,  but  when  the  means  employed  are  threatening  in  their 
nature,  and  intended  and  naturally  tend  to  overcome,  by  fear  of 
loss  of  property,  the  will  of  others,  and  compel  them  to  do  things 
which  they  would  not  otherwise  do,  the  boycott  is  equally  unlawful. 

BOYCOTTS-CIRCULARS-INJUNCTION— LIBEL.— An  In- 
Jtmctlon  against  the  circulation  of  false  boycotting  circulars  In- 
tended to  Intimidate  employte  and  customers  of  the  complainant 
nay  be  granted,  although  their  publication  as  a  libel  would  not 
be  enjohoed. 

Bill  by  Jacob  Beck  ft  Sons,  a  partnership,  against  the  Bail- 
iraj  Teamsters'  Protective  Unions  the  Detroit  Council  of  Trades 
and  Labor  TTnions,  Oeorge  Ennis,  and  others  to  enjoin  the  boy- 
cotting of  complainants'  business.    Complainants  appeal  from 
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a  decree  merelj  enjoining  {be  lue  of  yiolence  or  threats  of  ?io* 
lenoa. 

,    Bowen,  Donglas  ft  Whiting,  for  the  appellanta. 

I 

P.  E.  Park  ft  T.  E.  Tarsney,  for  the  appeQeeii 

•*»  GRANT,  C-  J.  The  allegations  of  the  bill  are  Mtj  «»• 
tained  by  the  eridenoe.  When  complainants^  teamsteis  pre- 
sented the  contract  to  them  in  Jtily^  thej  informed  complam- 
ants  that  it  was  not  so  much  the  wages,  but  it  was  ^he  scale 
they  wanted  them  to  sign."  The  teamsters  did  not  have  the 
contract  with  them,  and  again  called  in  the  evening,  with  the 
defendant  ^^^  Innis.  The  contract  being  a  long  one,  com- 
plainants took  time  to  consider  it;  and  when  Innis  and  the 
teamsters  called,  a  few  days  afterward,  complainants  declined 
to  sign  it,  and  informed  Innis  and  the  teamsters  that  they  had 
made  arrangements  with  the  Shedden  Truck  Company  and  oth- 
ers to  do  their  trucking  during  the  summer.  The  Shedden 
Truck  Company  employed  only  union  men.  Complainants  also 
employed  one  Richardson,  who  owned  a  team,  and  was  not  s 
member  of  the  union,  to  do  some  teaming.  The  union  team- 
sters immediately  began  obstructing  Mr.  Richardson  in  his 
work,  by  getting  in  his  way,  and  howling  at  him;  and,  when  Mr. 
Oeorge  Beck  came  up  on  his  bicycle,  some  one  in  the  crowd 
cried  out:  '^ere  is  a  rope.  Hang  Beck  with  that.  That  is  the 
fellow  you  want.^  Some  sticks  and  bricks  were  also  thrown.  A 
policeman  was  called,  and  then  the  union  teamsters  gave  Mr. 
Richardson  the  right  of  way.  Meanwhile  crowds  collected  in  a 
threatening  manner  around  the  mill  to  watch  those  going  to 
purchase  and  to  endeavor  to  stop  them.  Two  policemen  were 
called  in  to  preserve  order.  This  state  of  affairs  continued  f6r 
about  a  week,  during  which  time  customers  were  intimidated 
and  frightened  away,  and  the  Shedden  Truck  Company  forced 
to  refuse  to  do  trucking  for  complainants.  The  boycotting  cir- 
cular was  issued,  and  it  was  distributed  to  complaJnants'  eoe- 
tomers  and  others  by  the  representatives  of  the  union,  in  the 
streets  and  elsewhere. 

On  .August  7th  the  executive  committee  from  the  OomicQ  of 
Trades  and  Labor  Unions,  accompanied  by  Mr.  Innia^  visited 
complainants,  and  endeavored  to  persuade  them  to  sign  the 
agreement.  Union  teamsters  to  the  number  of  ten  or  fifteea 
were  then  outside  in  the  street,  making  considerable  noiae. 
Complainants  refused  to  sign  the  scale,  and  informed  their  via- 
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lion  that  ihey  had  employed  the  Shedden  Tmck  Companj  to 
do  their  traddng  for  the  summer^  and  that  when  they  biooi^t 
their  teams  baek  in  the  fall  they  would  notify  the  nnion.    Hub 
pacified  the  union,  though  the  result  was  to  throw  the  five  team- 
sten  ^^*  then  h^onging  to  the  union  and  employed  by  com* 
plainants  ont  of  employment.   In  October  complainants  brought 
back  their  teams^  and  notified  Innis  of  the  f  act»  and  that  they 
should  employ  their  own  teamsters,  and  would  not  sign  the  con- 
tract.   Then  the  Teamsters'  Union,  defendant  Innis^  and  oth- 
ers, eridently  with  the  approval  of  the  Trades  Ckrancil,  began 
the  systematic  course  of  conduct  complained  of.    Meanwhile 
complainants'  teamsters,  without  their  advice  or  knowledge,  had 
withdrawn  from  the  union.    Members  of  the  union  followed 
complainants'  teamsters  along  the  streets,  howling  at  them,  and 
using  aggressive,  abusive,  and  filthy  language.    They  followed 
them  to  their  destination,  and  there  threatened  to  boycott  the 
costomers  of  Beck  ft  Sons.    They  intercepted  upon  the  streets 
those  who  were  going  to  the  null  with  their  teams.    Defendant 
Innis  boasted  that  he  had  turned  fifteen  customers  away  in  one 
day.    Violence  was  threatened  by  Delegate  Innis  and  others. 
Some  of  them  even  went  into  the  bam  of  the  complainants,  and 
endeavored,  by  abusive  and  threatening  language,  to  drive  the 
teamsters  away  from  their  work.    Their  conduct  and  threats 
weie  in  some  instances  accompanied  by  language  too  filthy  to 
print.    These  facts  are  unchallenged,  the  defendants  introduc- 
ing no  testimony  to  deny  them  or  to  impeach  the  character  of  the 
witnesses.    In  this  condition  of  affairs,  complainants  filed  this 
bQl  to  enjoin  these  illegal  acts,  and  to  save  their  business  from 
destruction,  and  themselves  from  financial  ruin. 

The  defendants  have  not  appealed  from  the  decree  against 
them.  No  attempt  is  made  by  their  counsel  to  defend  or  justify 
their  action,  or  to  deny  the  many  acts  of  intimidation,  threats, 
and  almost  violence;  and  the  learned  circuit  judge  in  his  opin- 
ion said:  '?  am  satisfied  these  things  have  been  done,  and  that 
defendants  have  combined  together  for  this  purpose.  I  do  not 
intend  to  justify  the  publication."  Their  counsel  frankly  con- 
cede that  '^t  was  unlawful  for  defendants  to  enter  upon  the 
premises  of  the  complainants,  or  to  gather  in  groups  in  the 
street  in  ^^^  front  of  complainants'  premises,  or  to  use  any 
force  or  violence  for  the  accomplishment  of  their  purpose."  In 
other  words,  they  concede  that  defendants  were  engaged  in  an 
^Hmlawful  conspiracy,"  as  defined  by  Shaw^  C.  J.^  in  Common- 
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wealth  ▼.  Bjmt,  4  Met  111,  121,  88  Am.  Sec  346^  a  deSiiitiott 
approred  by  the  sapreme  court  of  the  United  States  in  GaUan  t. 
Wilaon,  127  U.  S.  540,  555,  yis.:  'The  general  mle  of  the  com- 
mon law  is  that  it  ia  a  criminal  and  indictable  offense  for  two  or 
more  to  confederate  and  combine  together,  by  concerted  means^ 
to  do  that  which  ia  nnlawfnl  or  criminal,  to  the  injniy  of  the 
pnbliCy  or  portions  or  classes  of  the  community,  or  even  to  the 
rights  of  an  indiyidnal/' 

The  decree  sanctioned  the  distribution  of  the  boycott  circa- 
lars  to  cnstomers  and  the  public  generally,  except  in  faont  of 
the  mill  premises^  and  any  form  of  boycott,  either  to  complain- 
ants or  to  their  customers,  without  the  actual  use  of  Tiolence, 
and  sanctioned  threats  to  injure,  affect,  and  ruin  complainants^ 
busineBSy  when  unaccompanied  by  yiolence  or  threat  of  violence. 
From  this  part  of  the  decree  complainants  hare  appealed. 

It  is  conceded  that  courts  of  equity  have  jurisdiction  to  re- 
strain conspiracies  of  this  character  when  irreparable  injury  is 
sure  to  follow.  Suits  at  law  would  be  inadequate,  and  a  multi- 
plicity of  suits  at  law  would  arise.  Complainants  were  en- 
gaged in  a  lawful  business,  and  carrying  it  on  in  a  lawful  man- 
ner. They  had  done  nothing  to  the  defendants,  or  any  of  them, 
either  illegal,  immoral,  or  unjust.  They  were  paying  wages  to 
their  teamsters  in  fact  greater  than  the  union  teamsters  re- 
ceived, because  they  made  no  deductions  for  certain  lost  time 
which  the  union  employers  made.  The  law  protects  them  in  the 
right  to  employ  whom  they  please,  at  prices  they  and  their  em- 
ployes can  agree  upon,  and  to  discharge  them  at  the  expiration 
of  their  term  of  service  or  for  violation  of  their  contracts.  This 
right  must  be  maintained,  or  personal  liberty  is  a  sham.  So, 
also,  the  laborers  have  ^^'^  the  right  to  fix  a  price  upon  their 
labor,  and  to  refuse  to  work  unless  that  price  is  obtained. 
Singly,  or  in  combination,  they  have  this  right.  They  may  or- 
ganize in  order  to  improve  their  condition  and  secure  better 
wages.  They  may  use  persuasion  to  induce  men  to  join  their 
organization,  or  to  refuse  to  work  except  for  an  establidied  wage. 
They  may  present  their  cause  to  the  public  in  newspapers  or  cir- 
culars, in  a  peaceable  way,  and  with  no  attempt  at  coercion.  If 
the  effect  in  such  case  is  ruin  to  the  employer,  it  is  HftTnnTim 
absque  injuria,  for  they  have  only  exercised  their  legal  rights. 
The  law  does  not  permit  either  party  to  use  force,  violence, 
threats  of  force  or  violence,  intimidation,  or  coercion.  The 
right  to  trade  and  the  personsl  liberty  of  the  employer  alone  are 
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not  inTolved  in  this  ease;  the  right  of  the  laborer  to  sell  his  labor 
when,  to  whom,  and  for  what  price  he  chooses  is  inTolred. 

The  fiTO  teaansters  of  the  complainants  were  satisfied  with  their 
wages  and  their  treatment.  By  the  action  of  the  defendants, 
they  were  thrown  out  of  employment  during  the  summer,  ex- 
cept as  complainants  employed  them,  when  they  could,  at  other 
▼ork  about  their  mill.  The  union  would  not  permit  Mr.  Pfaff 
to  use  a  horse  and  wagon  which  complainants  tendered  him  free' 
of  expense,  in  order  that  he  might  proride  for  himself  and  fam- 
ily. A  boycott  of  labor  as  well  as  of  capital  is,  therefore,  in- 
ToWed  in  this  controversy.  The  acts  and  conduct  of  these  de- 
fendants are  not  those  of  freedom,  but  of  tyranny. 

Let  us  look  at  the  correlatiTe  of  what  these  defendants  did. 
If  employes  hare  the  right  to  comhine  to  fix  their  wage  rate — 
and  this  is  conceded — employers  have  the  like  right  to  combine 
to  fix  a  rate  they  are  willing  to  pay.  The  law  is  the  same  f  or 
both,  and  is  alike  open  to  both.  If  the  employers  of  Detroit  had 
combined  in  secret  organization,  established  a  rate,  and  agreed 
to  boycott,  in  the  manner  these  defendants  boycotted  complain- 
snt8^  any  employer  and  his  laborers  who  would  pay  more  than 
the  price  the  combination  had  agreed  to,  and  had  carried  the 
"^  conspiracy  out  as  was  done  here,  would  these  defendants 
eonsider  that  just  and  lawful  conduct?  Neither  courts  of  equity 
nor  of  law  would  turn  such  employer  and  employes  away  from 
its  temple  of  justice  without  a  remedy. 

It  requires  no  argument  to  show  that  in  this  case,  both  in  rea- 
lon  and  authority,  actions  at  law  would  be  utterly  inadequate. 
The  course  pursued  by  these  defendants,  if  unchecked,  would 
soon  ruin  the  complainants'  business,  and  bring  upon  them 
financial  ruin.  The  defendants  and  their  associates  well  knew 
this,  and  undoubtedly  hoped  to  force  complainants  to  abdicate 
their  legal  rights,  and  to  permit  defendants  to  dictate  whom 
complainants  should  employ,  the  price  they  should  pay,  and  the 
reasons  for  discharging  tiieir  employes.  While  some  writers 
hsTe  doubted  the  remedy  by  injunction,  it  is  now  settled  beyond 
dispute:  Thomas  y.  Cincinnati  etc.  By.  Co.,  62  Fed.  Bep.  803; 
Springhead  Spinning  Co.  y.  Siley,  L.  B.  6  Eq.  Cas.  551;  Vege- 
lahn  y.  Guntner,  167  Mass.  92,  57  Am.  St.  Bep.  443;  Davis  y. 
Zimmerman,  91  Hun,  489;  Gilbert  v.  Mickle,  4  Sand.  Ch.  357; 
United  States  y.  Elliott,  64  Fed.  Bep.  27;  Hopkins  y.  Oxley 
Stave  Co.,  28  C.  C.  A.  99,  83  Fed.  Bep.  912;  Toledo  etc.  By.  Co. 
V.  Pennsylvania  Co.,  54  Fed.  Bep.  730;  Sherry  v.  Perkins,  147 
Mass.  212,  9  Am.  St  Bep.  689;  Hamilton-Brown  Shoe  Co.  y. 
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Saxey,  181  Mo.  212,  52  Am.  St.  Bep.  622;  Arthur  t.  OsksB,  11 
C  C.  A.  209,  63  Fed.  Rep.  310.  Manj  more  authorities  m^ 
be  cited. 

There  it  a  long  list  of  dvil  and  criminal  antboritiea  whieh 
might  also  be  cited  holding  soch  oombinationa  unlawfoL 
Among  them  are  the  following:  State  t.  Donaldeon,  82  H.  J.  L.» 
151,  90  Am.  Dee.  649;  State  t.  Olidden,  55  Conn.  46,  8  Am.  St 
Bep.  23;  Begina  t.  Bunn,  12  Cox  C.  C.  316;  Rex  t.  Fergusan,  2 
Stark.  489;  People  t.  Fisher,  14  Wend.  9,  28  Am.  DecL  501; 
People  T.  Eostka,  4  N.  Y.  Cr.  Rep.  429;  Walker  t.  Cronin,  107 
Mass.  555;  Carew  t.  Rutherford,  106  Mass.  1,  8  Am.  Bep.  287; 
People  y.  Melyin,  2  Wheel  C.  C.  262;  Crump  y.  Commonweslth, 
84  Va.  927, 10  Am.  St.  Rep.  895;  «*•  State  y.  Stewart,  59  Vt 
273, 59  Am.  Rep.  710;  Callan  y.  Wilson,  127  U.  S.  640.  For  in- 
stances  of  lawful  combinations^  see  Commonwealth  t.  Hunt,  4 
Met  111,  38  Am.  Dec.  346;  Master  Steyedores"  Assn.  y.  Wslsh, 
2  Daly,  1;  Wood  y.  Bowron,  10  Cox  C.  C.  344;  Mogul  Steamship 
Co.  y.  McGregor,  23  Q.  B.  Diy.  598;  Allen  y.  Mood,  23  App. 
Cas.  1;  Brewster  y.  Miller,  101  Ey.  368;  Macauley  y.  Tiemey, 
19  R.  I.  255,  61  Am.  St.  Bep.  770;  Clemmitt  y.  Watson,  14 
Ind.  App.  38. 

The  law  abhors  subterfuges.  It  lays  aside  the  ooyering^  and 
looks  to  the  actual  facts  beneath.  In  the  language  of  Chief 
Justice  Shaw:  '^he  law  is  not  to  be  hoodwinked  by  colorable 
pretenses;  it  looks  at  truth  and  reality,  through  whateyer  dis- 
guise it  may  assume'':  Commonwealth  y.  Hunt,  4  Mist.  Ill,  129, 
38  Am.  Dec.  346. 

Threats  in  language  are  not  the  only  threats  recognized  bj 
the  law.  Coyert  and  unspoken  threats  may  be  just  as  effectiye 
as  spoken  threats.  So,  where  banners  were  displayed  in  front 
of  one's  premises  bearing  the  following  inscription:  '^liastera 
are  requested  to  keep  away  from  P.  P.  Sherry's.  Per  order 
L.  P.  TJ.,''  it  was  held  unlawful,  and  the  act  restrained  b; 
injunction:  Sherry  y.  Perkins^  147  Mass.  212,  9  Am.  St  Bep. 
689.  The  court  said:  'The  banner  was  a  standing  menace  to 
all  who  were,  or  wished  to  be,  in  the  employment  of  the  plain- 
tiffs, to  deter  them  from  entering  the  plaintiffs^  premises."  The 
court  held  that  the  display  of  the  banners  was  part  of  the 
scheme  unlawfully  entered  into. 

So,  when  these  defendants  went,  in  numbers  of  from  fire  to 
twenty-fiye,  along  the  streets,  and  into  the  business  houses  of 
complainants'  customers,  distributing  these  circulars,  which 
contained  false  statements,  as  hereinafter  shown,  and  whieh 
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commenced  and  closed  with  tlie  woidfl^  ^'^yoott  Jacob  Bedi  ft 
Sona,"  they  intended,  in  emphatic  manner,  to  conTCj  to  the  coa- 
tomera  of  complainanta  that  they  would  he  treated  in  like  man- 
ner nnleaa  they  ceaaed  to  trade  **^  with  complainanta.    The 
^iataace  that  this  was  done  from  the  mill  of  the  complainanta 
does  not  detract  from  ito  character  or  harmfnhieflB.    It  waa  jnat 
as  effectiTe  and  as  wrong  when  done  one  thonaand  feet  from  the 
mill  aa  when  dime  ten  feet  from  it»    The  act  itadf,  not  the  dia- 
tance,  determinea  its  diaracter.    The  drcalar  waa  fdae  in  atat- 
ing  that  complainanta  had  TioUted  their  agreement  or  had  dia- 
chaiged  their  nnion  men.    They  had  done  neither.    It  waa  alao 
false  in  conyeying  the  impression  that  complainanta  were  not 
paying  liTing  wages  or  giring  their  employ^  fair  treatment. 
The  nae  of  this  false  circnlar  was  one  of  the  potent  meana  to 
cany  oat  the  conapinusy.    The  defendants  by  their  conduct  gare 
eTeiy  laborer  and  customer  of  complainanta  their  definition  of 
what  they  tmderstood  the  term  '^ycott^  to  mean.    It  would 
be  idle  to  argne  that  these  drcolars  were  not  intended  as  a 
menace,  intimidation,  and  coercion.    They  were  ao  nsed,  and 
vera  '^a  standing  menace^  to  everyone  who  wished  to  work  for, 
or  trade  with,  complainanta.    They  constitnted  a  part  of  the 
onlavful  scheme,  and  their  drcnlation  should  haTo  been  en- 
joined. 

To  picket  complainants^  premises  in  order  to  intercept  their 
teamsters  or  persona  going  there  to  trade  is  nnlawfoL  It  itself 
is  an  act  of  intimidation,  and  an  unwarrantable  interference 
with  the  right  of  free  trade.  The  highways  and  pnMic  streets 
must  be  free  to  all  for  the  purposes  of  trade,  commerce,  and  la- 
bor. The  law  protects  the  buyer,  the  seller,  the  merchant,  the 
manufacturer,  and  the  laborer  in  the  right  to  walk  the  streets 
mmiolested.  It  is  no  respecter  of  persona,  and  it  makea  no  dif- 
ference, in  effect,  whether  the  picketing  is  done  ten  or  one  thou- 
sand feet  away. 

It  will  not  do  to  say  that  these  pickets  are  thrown  out  for  the 
porpose  of  peaceable  argument  and  persuasion.  Th^  are  in- 
tended to  intimidate  and  coerce.  As  applied  to  cases  of  this 
character,  the  lexicographers  thus  define  the  word  ^picket*':  ''A 
body  of  men  belonging  to  a  trades  union  sent  to  wateh  and  an- 
noy men  working  in  a  ^^  shop  not  belonging  to  the  union,  or 
against  which  a  strike  is  in  progress'':  Century  Dictionary; 
Webster's  Dictionary.  The  word  originally  had  no  such  mean* 
lag.  This  d^nition  is  the  result  of  what  haa  been  done  under 
]|»  and  the  common  application  that  haa  been  made  of  it.    Thia 
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18  the  definition  the  defendants  put  upon  it  in  the  present 
Possibly  the  decree  is  specific  enough  to  indnde  picketing,  but 
▼e  deem  it  our  duty  to  place  it  beyond  controyersy. 

The  decree  permits  '^ycotting  by  peaceful  meanfly"  and  the 
rain  of  complainants'  business  by  threats  or  any  means  abort  of 
Tiolence.  If,  as  some  authorities  hold,  the  term  '^yoott^  has 
no  authoritative  meanings  then  the  decree  is  indefinite,  and  the 
defendants  have  no  guide  except  that  they  must  refrain  fnnn 
actual  violence  or  threats  of  violence,  'the  authoritiea  do  not 
sustain  this  proposition.  If  these  defendants  had  threatened 
complainants'  teamsters  that,  unless  they  ceased  to  work  for 
them  and  joined  the  union,  tihey  had  the  power,  and  would  use 
it,  to  induce  all  merchants  not  to  sell  them  any  goods  by  which 
they  might  support  themselves  and  families,  and  had  carried  ont 
this  threat  by  issuing  boycotting  circulars,  and  notifying  mer- 
chants  personally  by  their  committee,  that  they  must  cease  to 
sell  goods  to  these  men,  there  would  have  been  no  act  or  threat 
of  violence.  But  would  the  boycott  or  conspiracy  have  been 
lawful?  May  these  powerful  organiations  thus  tnunple  with 
impunity  upon  the  right  of  every  citizen  to  buy  and  seQ  his 
goods  or  labor  as  he  chooses?  This  is  not  a  question  of  competi- 
tion, but  rather  an  attempt  to  stifle  competition.  It  is  a  ques- 
tion of  the  right  to  exist  If  there  be  no  redress  from  sock 
wronger  then  the  government  is  impotent  indeed.  But  sudi  a 
combination  is  a  criminal  conspiracy  at  the  common  law,  and  in 
some  states,  in  order  to  remove  all  doubt,  is  made  so  by  statute; 

In  State  v.  Glidden,  66  Conn.  46,  3  Am.  St.  Bep.  S3,  no  act  or 
threat  of  violence  was  charged  in  the  indictment  or  proved  upon 
the  trial.  The  ehargewas  that:  '^f  the  corporation  did  not  yield 
to  their  demands,  the  defendants  and  their  associates  would  in 
like  manner  '^^  represent  to  and  threaten  all  persons  dealing 
with  the  corporation;  and  that  they  could  and  would  so  control, 
boycott,  and  injure  the  business  customers  of  such  persons,  ss 
through  fear,  and  by  the  to-be  threatened  and  concerted  with- 
drawal of  the  patronage  of  the  defendants,  and  by  stopping  snd 
preventing  the  patronage  of  others  through  threats  and  intimi- 
dations, and  by  other  xmlawful  means,  to  compel  soch  custom- 
ers, though  against  their  will,  to  cease  doing  business  with  the 
subscribers  and  others,  patrons  of  the  corporation;  and  that  the 
defendants  would  not  give  up  or  abandon  these  proceedings  to 
injure  the  business  of  the  corporation  until  they  had  either  de- 
stroyed said  business,  and  prevented  it  from  being  carried  on,  or 
until  the  corporation  should  comply  with  their  demands." 
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That  case  aud  this  are  substantially  alike.    In  order  to  induce 
complainants  to  yield,  the  committee  of  the  Trades  Council  in- 
formed  them  that  they  had  substantially  ruined  one  man. 
The  decision  of  the  court  was  unanimous,  and  in  it  is  the  follow- 
ing language:  *^t  we  look  at  this  transaction  as  it  appears  on 
the  face  of  this  information,  we  shall  be  satisfied  that  the  de- 
fendants' purpose  was  to  deprive  the  Carrington  Publishing 
Company  of  its  liberty  to  carry  on  its  business  in  its  own  way,  al- 
though in  doing  so  it  interfered  with  no  right  of  the  defend- 
ants.   The  motive  was  a  selfish  one — to  gain  an  advantage  un- 
justly, and  at  the  expense  of  others — ^and  therefore  the  act  was 
legally  corrupt    As  a  means  of  accomplishing  the  purpose,  the 
parties  intended  to  harm  the  Carrington  Publishing  Company, 
and  therefore  it  was  malicious.    It  seems  strange  that  in  this 
day,  and  in  this  free  coimtry — a  country  in  which  law  interferes 
eo  little  with  the  liberty  of  the  individual — ^it  should  be  neces- 
sary to  announce  from  the  bench  that  every  man  may  carry  on 
his  business  as  he  pleases,  and  may  do  what  he  will  with  his  own, 
so  long  as  he  does  nothing  unlawful,  and  acts  with  due  regard 
to  the  rights  of  others;  and  that  the  occasion  for  such  an  an- 
nouncement should  be,  not  an  attempt  by  government  to  inter- 
fere with  the  rights  of  the  citizen,  nor  by  the  rich  and  powerful 
to  oppress  the  poor,  but  an  attempt  by  a  large  body  of  working- 
men  to  control,  by  means  little,  if  any,  better  than  force,  the  ac- 
tion of  employers.    The  defendants  and  their  associates  said  to 
^^  the  Carrington  Publishing  Company:  ?ou  shall  discharge 
the  men  you  have  in  your  employ,  and  you  shall  hereafter  em- 
ploy only  such  men  as  we  shall  name.    It  is  true  we  have  no  in- 
terest in  your  business,  we  have  no  capital  invested  therein,  we 
are  in  nowise  responsible  for  its  losses  or  failures,  we  are  not  di- 
rectly benefited  by  its  success,  and  we  do  not  participate  in  its 
profits;  yet  we  have  a  right  to  control  its  management,  and 
compel  you  to  submit  to  our  dictation/    The  bare  assertion  of 
each  a  right  is  startling.    The  two  alleged  rights  cannot  pos- 
fliUy  co-exist.    One  or  the  other  must  yield.    If  the  defend- 
ants have  the  right  which  they  claim,  then  all  business  enter- 
prises are  alike  subject  to  their  dictation.    No  one  is  safe  in  en- 
gaging in  business,  for  no  one  knows  whether  his  business  af- 
fairs are  to  be  directed  by  intelligence  or  ignorance,  whether  law 
uid  justice  will  protect  the  business,  or  brute  force,  regardless  of 
lav,  will  control  it;  for  it  must  be  remembered  that  the  exer- 
eise  of  the  power,  if  conceded,  will  by  no  means  be  confined  to 
the  matter  of  employing  help.    Upon  the  same  principle,  and 
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for  the  same  reasona^  the  right  to  determine  what  bnsiiiess  oth- 
ers shall  engage  in^  when  and  where  it  shall  be  carried  on,  etc^ 
will  be  demanded,  and  must  be  conceded.  The  principle,  if  it 
once  obtains  a  foothold,  is  aggressive,  and  is  not  easily  diecked. 
Tt  thrives  on  what  it  feeds  on,  and  is  insatiate  in  its  demands. 
More  requires  more.  If  a  large  body  of  irresponsible  men  de- 
mand and  receive  power  outside  of  law,  over  and  above  law,  it 
is  not  to  be  expected  that  they  will  be  satisfied  with  the  moder- 
ate and  reasonable  use  of  it.  All  history  proves  that  abuses  and 
excesses  are  inevitable.  The  exercise  of  irresponsible  power  by 
men,  like  the  taste  of  human  blood  by  tigers,  creates  an  un- 
appeasible  appetite  for  more.  Business  men  have  a  general  un- 
derstanding of  their  rights  under  the  law,  and  have  some  degree 
of  confidence  that  the  government,  through  its  courts,  will  be 
able  to  protect  those  rights.  This  confidence  is  the  oomerstone 
of  all  business.  But  if  their  rights  are  such  only  as  a  aeczet  and 
irresponsible  organization  is  willing  to  concede  to  them,  and  will 
receive  only  such  protection  as  such  an  organization  is  willing 
to  give,  where  is  that  confidence  which  is  essential  to  the  pros- 
perity of  the  country?** 

The  true  principle  is  thus  stated:  ^t  is  in  the  line  of  com- 
petition, and  every  way  just,  '^^  for  a  laborer  to  seek  an  en- 
hancement of  his  wages,  and  for  an  employer  to  desire  to  depie» 
them.  The  end  is  lawful,  and  especially  in  the  laborer  it  is 
commendable.  But  when  the  means  devised  for  this  just  end 
is  the  destruction  of  competition  by  men,  combining  to  shut 
others  out  from  the  benefits  which  they  claim  for  themsdves,  or 
to  violate  their  agreements,  or  to  commit  assault  and  battery 
and  other  breaches  of  the  peace,  or  to  wield  the  power  of  num- 
bers for  the  impoverishment  of  those  who  refuse  to  join  or  co- 
operate with  them,  or  to  move  suddenly  and  together  in  a  man- 
ner to  injure  the  public,  or  even  one  person,  the  conspiracy  is  a 
public  harm,  calling  loudly  for  punishmenf:  2  Bishop's  New 
Criminal  Law,  sec.  230,  par.  2. 

In  Springhead  Spinning  Go.  v.  Biley*  L.  B.  6  £q.  Gas.  561, 
the  publication  of  placards  and  advertisements,  whidi  was  part 
of  a  scheme  to  prevent  persons  from  working,  and  which  did  in- 
timidate and  prevent  them,  was,  upon  demurrer  to  the  bill,  en- 
joined, though  no  violence  was  tlireatened.  The  vice-chancellor 
said:  ^HJpon  the  general  question  whether  this  court  can  inter- 
fere to  prevent  these  unlawful  proceedings  by  workmen  issuing 
placards  amounting  to  intimidation,  and  whether  acts  of  intimi- 
dation generally  would  go  to  the  destruction  of  property,  thai 
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win  probably  bare  idtunatdy  to  be  decided  at  tbe  bearing  t>f 
this  cause.  In  the  meantime  I  woiild  only  make  this  obaerra- 
tion:  That  by  tbe  act  of  parliament  it  is  recited  that  all  such 
proceedings  are  injurious  to  trade  and  commerce,  and  danger- 
ous to  tbe  aecority  and  personal  freedom  of  individual  workmen^ 
as  well  as  tbe  security  of  the  property  and  persons  of  tbe  public 
at  large;  and  if  it  should  turn  out  that  this  court  has  jurisdic* 
tion  to  prefvent  these  misguided  and  misled  workmen  from  com- 
mitting tbcse  acts  of  intimidation^  which  go  to  the  destruction 
of  that  property  wbicb  is  the  source  of  their  own  support  and 
comfort  in  life,  I  can  only  say  that  it  will  be  one  of  tbe  most 
henefidal  jurisdictions  that  this  court  oyer  exercised.'* 

In  Casey  y.  Typographical  Union,  45  Fed.  Bep.  135,  tbe  at* 
tonpt  was  to  compel  complainant  to  unionize  bis  establishment. 
'So  yiolence  or  threats  of  yiolence  were  used.  Otherwise  tbe 
case  is  the  parallel  of  this.  Tbe  court  say  of  it,  at  page  143: 
""^  It  was  an  organised  conspiracy  to  force  tbe  complainant 
to  yidd  bis  right  to  select  bis  own  workmen,  and  submit  him* 
fldf  to  tbe  control  of  tbe  union,  and  allow  it  to  regulate  prices  for 
Imn,  and  to  determine  whom  he  should  employ  and  whom  dis- 
charge. In  other  words,  it  was  and  is  an  organized  efEort  to 
force  printers  to  come  into  tbe  union,  or  be  driyen  from  tbeir 
calling  for  want  of  raiployment,  and  to  make  tbe  destruction  of 
the  complainant's  business  the  penalty  for  bis  refusing  to  sur- 
render to  tbe  union.  Whateyer  moral  obligation  may  baye  been 
ineorxed  by  complainant  by  reason  of  bis  promises  to  unionize 
his  office,  they  were  wholly  without  consideration,  and  they 
amount  to  nothing  whateyer,  in  law  or  in  equity.  No  case  has 
been  dted  where,  upon  a  proper  showing  of  facts,  an  unsuccess- 
fal  appeal  bas  been  made  to  a  court  of  chancery  to  restrain  a 
boycott.  Tbe  autborities  are  all  tbe  other  way.  At  common 
law  an  agreement  to  control  tbe  will  of  employers  by  improper 
molestation  was  an  illegal  conspiracy.''  Similar  language  wiU 
be  found  in  other  of  tbe  cases  aboye  dted  and  in  others  not 
cited. 

The  tenn  '^yeotf  bas  been  defined  by  lexicographers  and 
courts:  Centuiy  Dictionary;  State  y.  Sbdton,  22  Ya.  L.  J.  329; 
Biace  y.  Byans^  8  By.  ft  Corp.  L.  J.  561;  Toledo  etc.  By.  Co.  y. 
Pennsylyania  Co.,  54  Fed.  Bep.  738.  In  Brace  y.  Eyans,  3  By. 
t  Corp.  L.  J.  661,  the  court  say:  '^The  word  ^ycotf  in  itself 
implies  a  threat."  In  Toledo  etc.  By.  Co.  y.  Pennsylyania  Co., 
54  Fed.  B^.  788,  it  is  said:  '"The  word  ^ycotf  is  usually  un- 
dentood  as  a  eombination  of  many  to  cause  a  loss  to  one  person 
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by  coeremg  otherSy  against  fheir  will,  to  withhold  from  him 
their  beneficial  bnaineBB  intercourse,  through  threats  that,  un- 
less those  others  do  so,  the  many  will  cause  similar  loss  to  them.* 
Undoubtedly,  this  is  the  common  understanding  of  its  meaning. 

The  law  sanctions  only  peaceful  means,  which  leave  eveiy  one 
to  the  exercise  of  his  own  free  will.  The  boycott,  oondemned 
by  the  law,  is  not  alone  that  accompanied  by  violenoe  and 
threats  of  violence,  but  that  where  the  means  used  are  threaten- 
ing in  their  nature,  and  intended  and  ^^'^  naturally  tend  to 
overcome,  by  fear  of  loss  of  property,  the  will  of  othen^  and 
compel  them  to  do  things  which  they  would  not  otherwise  do. 
Erie,  G.  J.,  speaking  of  the  laborer's  rights,  says:  ^'EveEy  pe^ 
son  has  a  right  under  the  law,  as  between  himself  and  his  fellov 
subjects,  to  full  freedom  in  disposing  of  his  own  labor  or  his  ovn 
capital,  according  to  his  own  will.  It  follows  that  every  other 
person  is  subject  to  the  correlative  duty  arising  therefrom,  and 
is  prohibited  from  any  obstruction  to  the  fullest  ezercise  of  this 
right  which  can  be  made  compatible  with  the  exercise  of  aunilar 
rights  by  others^':  Erie  on  Trades  Unions,  12;  Allen  v.  Flood, 
23  App.  Gas.  1,  75. 

There  is  nothing  upon  the  record  to  show,  nor  is  it  daimed, 
that  the  defendants,  the  Teamsters'  Union  and  the  Trades 
Gouncil,  are  unlawful  combinations  or  organixationa.  The 
right  of  such  organizations  to  exist  has  always  been  reoognized. 
Chief  Justice  Shaw,  in  1842,  in  Gommonwealth  v.  Hunt,  4  Het 
111,  S8  Am.  Dec.  346,  recognized  them  as  lawful,  and  uses  this 
illustration:  ^'Suppose  a  class  of  workmen,  impressed  with  the 
manifold  evils  of  intemperance,  should  agree  with  each  other 
not  to  work  in  a  shop  in  which  ardent  spirit  was  furnished,  or 
not  to  work  in  a  shop  with  anyone  who  used  it,  or  not  to  work 
for  an  employer  who  should,  after  notice,  employ  a  journeyman 
who  habitually  used  it;  the  consequences  might  be  the  same.  A 
workman  who  should  still  persist  in  the  use  of  ardent  spirit 
would  find  it  more  difficult  to  get  employment;  a  master  employ- 
ing such  an  one  might,  at  times,  experience  inconvenience  in  his 
work,  in  losing  the  services  of  a  skillful,  but  intemperate,  work- 
man. Still,  it  seems  to  us  that  as  the  object  would  be  lawful, 
and  the  means  not  unlawful,  such  an  agreement  eould  not  be 
pronounced  a  criminal  conspiracy.'* 

It  is  urged  that  courts  of  equity  will  not  restrain  the  publi- 
cation of  a  libel,  and  that  this  boycotting  circular  is  a  libd,  the 
publication  and  circulation  of  which  cannot  be  enjoined.  The 
same  claim  was  made  that  courts  of  equity  have  no  jurisdiction 
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to  restraiii  the  commission  of  a  crime.    But  the  answer  is,  and 
always  has  been^  that  parties  cannot  ^^  interpose  this  defense 
when  the  acts  are  accompanied  by  threats,  express  or  coyert,  or 
intimidation  and  coercion^  and  the  accomplishment  of  the  pur- 
pose will  result  in  irreparable  injury  to,  and  the  destruction  of, 
property  rights.    If  all  there  was  to  this  transaction  was  the 
publication  of  a  libelous  article,  the  position  would  be  sound. 
It  is  only  libelous  in  so  far  as  it  is  false.    Its  purpose  was  not 
alone  to  libel  complainants'  business,  but  to  use  it  for  the  pur- 
pose of  intimidating  and  preventing  the  public  from  trading 
with  the  complainants.    It  called  upon  them  to  boycott  them. 
The  defendants,  by  their  conduct,  gave  all  the  patrons  of  oom- 
plainants,  and  others  as  well,  the  meaning  they  attached  to  the 
word  ''boycott,''  and  they  all  evidently  imderstood  it  as  the  de- 
fendants interpreted  it  by  their  conduct  and  acts.    It  is  true 
that,  under  our  constitution,  no  one  can  be  enjoined  from  pub- 
lishing a  libel:  Mich.  Const.,  art  4,  sec.  42.    By  this  provision, 
every  person  is  entitled  to  ''freely  speak,  write,  and  publish  his 
sentiments  on  all  subjects,  being  responsible  for  the  abuse  of 
such  right^:  See  Hamilton-Brown  Shoe  Go.  v.  Sazey,  131  Mo. 
221,  62  Am.  St.  Bep.  623. 

We  are  not  unmindful  of  the  difficulty  often  presented  to 
the  courts  to  determine  what  constitutes  an  unlawful  boycott, 
and  to  determine  what  acts  come  within  the  jurisdiction  of  the 
courts  to  enjoin  and  pxmish,  and  what  belong  to  the  legislative 
department  to  protect  the  public  against.  As  already  shown, 
injury,  or  even  ruin,  to  one's  business,  may  result  from  law- 
fol  competition  and  combination  of  either  labor  or  capital,  and, 
in  such  cases,  the  public  are  indirectly  injurioudy  affected.  In 
both  England  and  in  some  of  the  United  States  these  oombin- 
atioiu^  which  are  supposed  to  injuriously  affect  the  public,  have 
been  the  subject  of  legidation,  and  xmlawful  combinations  have 
been  defined,  and  punishment  thereof  provided.  The  aim  of 
the  courts  has  been,  not  to  introduce  into  their  dedsionB  new 
principles,  but  to  apply  old  and  well-established  ones,  for  the 
equal  protection  of  all  persons.  In  Pasley  v.  Freeman,  8  Term 
Bep.  63,  Ashhursty  J.,  said:  ^'^  "Where  cases  are  new  in  their 
principle,  there  I  admit  that  it  is  necessary  to  have  recourse 
to  legidative  interposition  in  order  to  remedy  the  grievance; 
bnt  where  the  case  is  only  new  in  the  instance,  and  the  only 
question  is  upon  the  application  of  a  principle  recognised  in  the 
law  to  such  new  case,  it  will  be  just  as  competent  to  courts  of 
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justice  to  apply  the  principle  to  any  case  whicli  may  arise  two 
centuries  hence  as  it  was  two  centuries  ago.  If  it  were  not,  we 
ought  to  blot  out  of  our  law  books  one-fourth  part  of  the  esses 
that  are  to  be  found  in  them.'' 

This  rule  is  recognized  in  Arthur  t.  Oakes,  11  C.  C.  A.  209, 
63  Fed.  Bep.  310,  and  by  Justice  Champlin  in  Burke  y.  Smith, 
69  Mich.  395. 

The  case  of  Allen  y.  Flood,  23  App.  Gas.  1,  is  a  forcible  illus- 
tration of  the  difficulty,  CYen  in  judicial  minds,  to  agree.    That 
case  was  really  a  contest  between  two  labor  unions^  the  Ship- 
wrights' Provident  Union  and  a  society  of  boilermakers  and 
ironworkers.    The  latter  denied  the  right  of  shipwrights  to  do 
ironwork  upon  vessels.    The  Olengall  company,  for  which  both 
parties  were  at  work,  had  a  contract  to  repair  a  ship.    Forty 
ironworkers  and  the  plaintiffs.  Flood  and  Taylor,  shipwrights, 
were  at  work  on  the  job.    The  ironworkers  learned  that  plain- 
tiffs had  just  before  worked  on  a  similar  job,  where  they  did 
ironwork,  and  called  in  Allen,  their  district  delegate.    Allen  in- 
formed the  agents  of  the  Glengall  company  that  the  ironworkeiB 
would  quit  work  unless  they  discharged  plaintiffs-  The  company 
discharged  plaintiffs,  but  in  doing  so  violated  no  contract,  as 
they  had  the  right  to  discharge  them  at  any  time.    They,  how- 
ever, had  an  expectancy  of  continued  employment,  and  but  for 
the  statement  of  Allen  would  have  been  retained.    Flood  and 
Taylor  sued  Allen  in  tort.    A  recovery  was  had  in  the  trial 
court.    The  case  was  taken  to  the  court  of  appeals,  and  sus- 
tained by  a  unanimous  decision.    It  was  then  appealed  to  the 
house  of  lords,  and  the  opinions  of  eight  judges  were  presented, 
■iz  of  whom  were  for  sustaining  the  judgment.    Of  the  nine 
lords,  six  were  against  the  judgment  and  three  for  it.    Of  the 
twenty-one  judges  and  lords,  thirteen  held  the  action  of  Allen 
to  be  ^'®  an  unlawful  interference  with  the  freedom  of  labor, 
and  actionable.    This  case,  therefore,  to  other  courts  than  those 
of  England,  is  mainly  instructive  in  the  learned  and  exhaustive 
opinions  rendered.    The  majority  of  the  lords  appear  to  have 
based  their  opinion  upon  the  fact  that  there  was  no  conspiracy; 
that  the  Qlengall  company  had  violated  no  contract  in  discharg- 
ing plaintiffs;  and  that  the  ironworkers  had  the  right  to  leave, 
and  to  threaten  to  leave,  their  employment  for  any  reason  what- 
ever. 

The  decree  must  be  modified  so  as  to  enjoin  picketing,  the 
distribution  of  the  boycotting  circular,  and  all  acts  of  intimida- 
tion and  coercion. 
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The  impoTtanoe  of  this  case,  and  the  fact  that  no  luch  cai>e 
lias  before  been  preeented  to  thia  courts  oonatitate  our  acuse 
for  the  unnsoal  length  of  the  opinion. 

The  other  jnaticea  concarro^ 

LABOB  UNIONS— WHBN  LAWFUL^— Trade  imkMUi  are  not  un- 
lawful combinationa  so  long  aa  they  do  not  reaort  to  acta  tending  to 
destroy  freedom  of  action,  Buch  aa  intimidation,  threata,  or  Tldence: 
Longahore  Printing  Ck>.  y.  Howell,  26  Or.  627,  46  Ain.  St  Bep.  640^ 
and  note.  See,  too,  Macauley  ▼•  Tiemey,  19  B.  L  256»  61  Am.  St. 
Bep.  770. 

GONSPIBAGT.— A  COMBINATION  OF  BMPLOYBB8  not  to 
force  down  the  price  of  labor,  but  to  reaiat  by  all  lawful  meana  a 
combination  of  employte  to  artilicially  advance  wagee  by  redncing 
the  hoara  of  labor,  ia  not  a  conspiracy:  Cote  v.  Murphy,  159  Pa.  8t 
420,  89  Am.  St.  Bep.  686.  And  an  injunction  will  not  iaane  to  re- 
fitniin  a  defendant  from  continuing  a  conspiracy  not  to  employ  thB 
complainanta:  Wortblngton  y.  Waring;  157  Maaa.  421,  84  Am.  St 
Bep.  294. 

eONSPIBACT— BOYCOTTINO.— If  two  or  more  persona  conspire 
by  their  intimidation  or  molestation  to  deter  or  influence  another 
in  tlie  way  he  ahould  employ  his  industry,  talents,  or  capital,  they 
are  guilty  of  a  criminal  offense:  Crump  v.  Commonwealth,  84  Va. 
927. 10  Am.  St  Bep.  895;  State  y.  Stewart,  69  Yt  273,  69  Am.  Bep. 
no,  and  extended  note;  cases  cited  in  note  to  Spies  y.  People,  8  Am. 
St  Bep.  492. 

ROYOOTT— INJUNCTION  TO  BBSTBAIN.-^An  injunction  la  a 
proper  and  ayailable  remedy  to  stay  the  destructlye  and  pemicioua 
nnigea  of  a  boycott,  but  the  power  to  grant  it  in  such  cases  should 
be  eaodooaly  exercised:  Longshore  Printing  Co.  y.  Howell,  26  Or. 
527,  46  Am.  St  Bep.  640,  and  note.  Discharged  workmen  wiU  be 
reetrained  by  injunction  from  interfering  with  the  workmen  of  their 
former  employer  by  threata,  intimidation,  ridicule,  or  annoyance: 
UordodL  y.  Walker,  162  Pa.  St  695,  34  Am.  St  Bep.  678.  And  an 
injunction  win  issue  to  preyent  carrying  a  banner  or  maintaining  a 
patrol  in  ftont  of  complainant^ s  place  of  business  to  Interfere  witb 
its  opetatlon:  Sherry  y.  Perkins,  147  Mass.  212,  9  Am.  St  Bep.  689; 
Vegelahn  y.  Guntner,  167  Mass.  92,  67  Am.  St  Bep.  448.  See,  alao^ 
Hamttton  Brown  Shoe  Co.  y.  Saxey,  181  Ma  212,  62  Am.  St  Bep. 
62S.  Compare  Macauley  y.  Tiemey,  19  B.  L  200^  tk  Am.  8t  Bepi 
TIQ,  and  caaea  dted  in  note  thereto 
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PflOPLB  t;.  Phillips. 

CUft  MICHIOAII,  «».] 

FOBOBBT— OBDBB  FOB  PBOPBHTY.--The  forging  of  an 
iBgtnimeiit  requesting  a  dealer  to  let  the  party  signing  have  certain 
propertjr  for  which  the  latter  agrees  to  settle,  la  the  forgery  of  **an 
order,"  within  the  meaning  of  a  statute  defining  as  forgery  the  Calie 
malring  or  forging  of  *'any  order  for  money  or  other  property." 

B.  Wilej,  for  the  appellant 

A.  M.  CummingSy  prosecuting  attomej,  for  the  people. 

•••  MOOBE,  J.  The  respondent  was  conyicted  of  forgeij, 
under  section  9213  of  2  Howell's  Statutes.  The  infoimation 
charged,  and  Mr.  Phillips  pleaded  guilty  to,  the  forgery  of  an 
instrument  reading  as  follows: 

'^r«  Oleason,  would  you  let  me  haye  one  bottle  of  Si  Jseob'i 
ofl,  and  I  will  settle  with  you  when  I  come  to  town.  I  hare  t 
■mall  bill  with  you  now.  MBS.  SMITH, 

^^GunnisonTille.* 

It  is  claimed  that  to  forge  such  a  paper  is  not  a  crime>  under 
the  statute.  It  is  said  this  is  not  an  order  for  property,  but  t 
mere  request,  and  that,  to  constitute  such  an  order  as  is  in- 
tended by  the  statute,  the  drawer  of  the  order  must  haye  a  dis- 
posing power  over  the  goods,  and  the  person  upon  w&om  it  ii 
drawn  must  be  under  obligation  ''^  to  accept  the  order:  (St- 
ing Bishop  on  Statutory  Crimes,  2d  ed.,  sees.  328,  329;  State  f. 
I^mb,  65  N.  G.  422;  State  t.  Leak,  80  N.  C.  403. 

The  English  rule  was  originally  aa  stated  by  the  counsd  for 
respondent,  and  the  North  Carolina  cases  follow  the  Engliflh 
rule;  but  the  weight  of  authority  is  quite  the  other  way.  1%0 
words^  ''any  order  .  •  .  .  for  money  or  other  property,*  should 
be  given  their  usual  and  accepted  meaning.  If  the  constnxc- 
tion  urged  by  counsel  is  to  control,  the  evils  which  the  statute 
sought  to  prevent  may  be  suffered,  and  the  offender  go  free. 
The  criminally  inclined  would  soon  be  so  cunniog  as  to  frame 
the  order  in  the  form  of  a  request,  and  direct  it  to  one  who 
was  under  no  obligation  to  accept  it,  but  who,  nevertheleBB» 
would  do  so.  The  drawee  of  the  order  would  be  led  to  ptft 
with  his  money  or  property,  the  mischief  would  be  accomplided, 
and  the  person  wrongfully  accomplishing  it  escape.  We  do  not 
think  this  is  consistent  with  the  language  of  the  statute,  or  the 
reason  of  its  enactment:  State  v.  Holley,  1  Brev.  85;  People  ▼• 
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Shaw,  a  Johmk  SS6;  State  ▼.  Oooper,  5  Day,  S50;  Hoddni  i. 
State,  11  G*.  92;  Gommonwealih  y.  Fiaher,  17  ICaai.  M. 
Judgment  la  affinnecL 

The  other  jnatioea  ooncimed. 


FOBOBRY.— AN  OBDBB  FOB  MBBGHAMDIflB  bf  iMA  a  pe> 
eunlary  demand  or  obligation  pniporta  to  be  created,  or  an  eider  or 
tequeet  for  the  deliTery  of  propoty,  fhoogh  not  addxeaaed  to  any- 
one, la  an  Inatmment  subject  of  forgery:  lionogiaphle  note  to  H«ih 
drlefca  y.  State^  8  Am.  St  Bep.  468.  See  tbia  note  and  tbe  extended 
note  to  AtoxM  t.  CkMt,  22  Am.  Dec  810, 820»  fior  nnmerena  enunplea 
«f  toatronenta  bdd  to  be  aobject  of  tagety. 
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8TATUT0BT  DOWlUGt  AND  CUBTBST— WHBN  8UBJS0I 
TO  PAYMENT  OF  DBBT8  OF  DS0BA8BD  8POU8B.— In  wda  to 
(rabject  the  statutory  interest  of  a  snrriying  spouse  In  the  real  estate 
of  the  deceased  spouse  to  the  payment  of  the  debts  of  the  latter,  it 
must  be  done  in  the  administration  proceedings  in  the  probate  eoort 

EXBCUTION— 8TATI7TOBY  DOWBB  AND  CUBTB8T.-Tbt 
Inchoate  contingent  statutory  interest  of  a  husband  or  wife  In  the 
real  estate  of  his  or  her  spouse  Is  not  devested  or  affected  by  a  nJe 
of  the  property  on  execution  against  such  spouse. 

BXBCUTION-STATUTOBY  GUKTBSY.— Though  the  reel 
estate  of  a  wife  is  sold  on  execution  under  a  Judgment  against  lier, 
one-third  of  it  descends,  upon  her  death,  to  her  husband,  subject,  tn 
Its  just  proportion  with  the  other  real  estate,  to  the  payment  of  each 
debts  of  the  deceased  as  are  not  paid  from  the  personal  estatSL 

Henry  C.  James^  for  the  appellant. 

Hahn^  Belden  ft  Hawlej,  for  the  respondent. 


*  MITCHELL,  J.  May  L  Dayton,  a  married  woman,  wti 
the  owner  of  certain  real  estate.  On  January  26,  1891,  this 
property  was  sold  on  execution  on  a  judgment  rendered  agaiost 
her  and  in  favor  of  Gorser  ft  Co.,  and  bid  in  by  the  judgment 
creditors.  There  was  no  redemption  from  this  sale.  May  L 
Dayton  died  June  8, 1891,  leaving  her  husband,  Lyman  C.  Day- 
ton, surviving.  In  September,  1891,  her  husband,  as  specul 
administrator  of  her  estate,  and  also  in  his  own  personal  right, 
commenced  an  action  against  Corser  ft  Co.  to  set  aside  the  exe- 
cution sale,  and  for  general  relief.    This  action  resulted  in  i 
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judgment  holding  the  execution  sale  valid,  bnt  that  the  stata- 
toTj  interest  of  the  sorviYing  husband  was  not  devested  or  af- 
fected by  ity  and  therefore  that  Corser  &  Go.,  the  purchasers  at 
the  sale,  were  the  owners  of  an  undiyided  two-thirds,  and  Ly- 
man C.  Dayton  as  surviTing  husband,  of  one  undiyided  third, 
of  the  property.  This  judgment  was  affirmed  by  this  court  in 
Dayton  ▼.  Conor,  61  Minn.  406. 

The  same  jxroperty  was,  in  October,  1893,  sold  on  execution 
under  judgment  rendered  in  April,  1893,  in  favor  of  one  Engle 
against  Lyman  C.  Dayton,  and  bid  in  by  one  Dodge,  who  after- 
ward (there  being  no  redemption  from  tiie  sale)  conveyed  to  the 
appeUani^  Johnson.  Li  February,  1896,  the  executor  of  May 
L  Dayton  petitioned  the  probate  court  for  license  to  sell  the 
properly  to  pay  debts  which  had  been  proved  against  her  es- 
tate. It  is  conceded  that,  if  the  estate  of  May  L  Dayton  had 
any  interest  in  the  property  which  was  subject  to  the  payment 
of  debts^  a  sale  was  necessary;  but  Johnson  objected  to  granting 
the  petition  on  the  ground  that,  the  estate  had  no  such  interest, 
and  therefore  a  sale  under  an  order  of  the  probate  court  would 
merely  cast  a  doud  on  his  titie.  The  court  granted  the  execu- 
tor^s  petition,  and  thereupon  Johnson  appealed  to  the  district 
court,  which  affirmed  the  order  of  the  probate  court,  and  from 
that  judgment  Johnson  appealed  to  this  court. 

The  Minnesota  Loan  and  Trust  Company  is  administrator 
with  the  ^  will  annexed  of  the  estate  of  May  L  Dayton,  having 
been  appointed  in  place  of  the  executor,  who  had  died. 

The  only  question  in  the  case  is  whether,  under  these  facts, 
this  undivided  third  of  the  property,  which,  under  the  statute, 
as  construed  in  Dayton  v.  Corser,  51  Minn.  406,  descended  to 
Lyman  C.  Dayton  as  surviving  husband,  and  was  not  devested 
or  affected  by  the  execution  sale  on  the  Corser  judgment,  is 
subject  to  the  payment  of  its  just  proportion  of  the  debts  of 
the  deceased  wife  which  were  proved  as  claims  against  her  es- 
tate: Gen.  Stats.  1894,  sec.  4471.  The  only  doubt  or  difficulty 
in  the  case  grows  out  of  the  earlier  decisions  of  this  court  in 
Goodwin  ▼.  Eumm,  48  Minn.  403,  and  Dayton  v.  Corser,  61 
Minn.  406,  construing  this  section  of  the  statute  of  descents. 
We  are  now  satisfied  that  in  what  was  said  or  decided  in  those 
cases  we  failed  to  appreciate  fully  the  differences  between  the 
oononon-law  estates  by  curtesy  and  of  dower,  and  the  statutory 
interest  of  a  surviving  spouse  in  the  real  estate  of  his  or  her 
deceased  spouse,  and  especially  the  fact  that  the  latter  (other 
than  in  the  homestead)  was  made  subject  with  the  other  real 
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estate  to  the  payment  of  i-tB  just  proportion  of  tlie  debts  of  tbe 
deceased  spouse. 

In  Goodwin  t.  Ktumn,  48  Minn.  403^  all  that  was  reqniied 
to  be  decided  was  that»  if  it  is  sought  to  subject  the  interest  of 
a  surviying  spouse  in  the  real  estate  of  the  deceased  spouse  for 
the  payment  of  the  debts  of  the  latter,  it  must  be  done  in  the 
administration  proceedings  in  the  probate  court.  This  is  the 
only  point  upon  which  the  decision  in  that  case  should  be  relied 
on  as  authority.  Whatever  else  is  said  in  the  opinion  was  dicta, 
or,  at  least,  unnecessary  to  the  decision  of  the  case. 

All  that  was  decided  in  Dayton  y.  Corser,  51  Minn.  406,  was 
that  the  inchoate  contingent  statutory  interest  of  a  husband  or 
wife  in  the  real  estate  of  his  or  her  spouse  is  not  dcTcsted  or 
afFected  by  a  sale  of  the  property  on  execution  against  sncii 
spouse.  Thus  far  the  decision  must  be  adhered  to  as  haying  be- 
come a  rule  of  property,  and  must  remain  the  law  unless 
change  by  statute.  But  the  decision  should  not  be  extended 
one  whit  beyond  the  exact  point  decided,  either  by  way  of  anal- 
ogy or  for  ihe  sake  of  logical  consistency.  Under  the  decision 
in  that  case  one  undivided  third  of  this  *  property  descended 
under  the  statute  to  the  surviving  husband  wholly  unaffected  by 
the  sale  on  the  Corser  judgment. 

Why,  under  the  same  statute,  did  it  not  descend  ^subject,  m 
its  just  proportion  with  the  other  real  estate,  to  the  payment  of 
such  debts  of  the  deceased  as  are  not  paid  from  the  personal  es- 
tate^'?  It  is  urged  that  to  so  hold  would  be  to  take  this  one-thiid 
from  the  judgment  creditor,  who  obtained  a  lien  on  the  prop- 
erty during  the  life  of  the  deceased,  and  give  it  to  the  general 
creditors  who  happened  to  be  such  at  the  time  of  her  death;  also 
that  by  statute  a  judgment  is  a  lien  on  all  the  real  estate  of  the 
debtor;  also  that  so  to  hold  would  be  to  make  the  property 
twice  subject  to  the  payment  of  debts — ^first  on  the  execution 
sale,  and  again  in  the  administration  proceedings.  But  it 
seems  to  us  that  this  is  begging  the  question,  and  reasoning  in  a 
circle.  The  lien  of  the  Corser  judgment  was,  under  the  do^ 
trine  of  Dayton  v.  Corser,  51  Minn.  406,  subject  to  the  hus- 
band's inchoate  statutory  interest  in  the  property,  and  if  Coiser 
ft  Co.  never  had  or  acquired  any  interest  in  or  right  to  this  in- 
dioate  interest  of  the  husband,  it  cannot  be  said  that  it  has  been 
taken  away  from  them;  and  if  it  was  not  sold  or  transferred  by 
the  execution  sale,  it  has  never  been  subjected  to  the  payment  of 
Mrs.  Dayton's  debts;  and  if  it  is  not  now  subjected  to  their  pay* 
ment  in  the  administration  proceedings,  it  foUows  that  it  de- 
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ecended  to  the  snrviyiiig  husband  without  being  subjected  at  all 
to  the  payment  of  any  part  of  the  debts  of  his  deceased  wife.  Of 
course,  Dodge^  the  purchaser  at  the  execution  sale,  and  his  gran- 
tee, Johnson,  acquired  the  same  rights,  and  no  greater,  in  the 
property  as  those  acquired  by  the  suryiving  husband  under  the 
statute. 

Ck)imsel  suggests  that  an  affirmance  of  the  judgment  of  the 
district  court  would  result  in  serious  practical  eyils  by  render- 
ing titles  to  real  estate  uncertain.  We  see  no  special  force  in 
this  suggestion.  It  would  not  render  titles  any  more  imcertain 
than  in  many  other  cases  where  title  passes  by  doTolution  of 
law  or  through  proceedings  in  the  probate  court 

The  bet  that  there  was  no  redemption  of  the  other  two- 
thirds  of  the  property  from  ^e  sale  under  the  Gorser  judgment 
has  no  bearing  on  the  case.  Neither  do  we  attach  any  impor- 
tanee  to  the  fact  Ihat  Mrs.  Dayton  died  before  the  expiration  of 
the  year  for  redemption,  *  and  hence  while  the  legal  title  of 
the  whole  property  was  still  in  hen 

Judgment  affirmed. 


DOWBB  AND  0TTRTB8T— WHBTHBR  SUBJECT  90  DBBT8 
or  DB0BA8BD  8POU8B.— In  Indiana  and  Iowa  a  widow  Is  en- 
tltted  to  one-third  of  the  realtj  of  which  her  husband  has  been 
seised  durtaig  eoTertare,  free  from  his  debts  and  the  expenses  of 
administration,  nnless  ft  has  been  sold  at  execution  or  Judicial  sale. 
In  Minnesota  this  one-third  Is  subject  to  the  iMiyment  of  debts  and 
•dministratlon  expenses.  In  Arizona  and  Indiana,  a  survlylng  hus- 
band takes  one-third  of  his  deceased  wife's  realty  In  fee,  after  pay 
ment  of  debts  and  expenses:  Note  to  In  re  Ingram,  12  Am.  St  Bqk 
88»  87.  See  this  note,  pages  8S-02,  for  the  estates  of  dower  and  cnr- 
tisy  u  modified  by  statutes. 

DOWBR.— AN  JSXBOXmOV  8ALB  against  a  husband,  thoui^ 
followed  hy  a  Judicial  confirmation  and  conveyance,  does  not  extln* 
goish  the  wtf^s  right  of  dower:  BuUer  t.  Fltagerald*  48  Neb.  102, 47 
Am.  8t  B^  741,  and  Bote. 
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Allbn  «.  Allek. 

{7ft  MUfMlS  ^A,  llfi.] 

GIFTS  0AU8A  HOBTI8.-T0  constitoto  a  Talld  ffttt 
mortia,  the  i^t  mutt  be  with  a  view  to  the  donor's  death,  to  take 
effect  only  on  such  death  by  his  existing  Illness,  and  theie  must 
be  an  actual  delivery  of  the  subject  of  the  donation. 

TO  OONSTITUTB  A  VALID  GIFT  GAU8A  H0RTI8;  there 
must  be  a  dellyery  to  the  donee  at  the  time  of  the  donattoo.  It  le 
not  enough  that  the  donee  had  a  previous  and  continuous  possessioa 
of  the  gift  Hence,  where  the  donee  Is  a  student  in  the  doaor'e 
office,  having  a  key  to  the  same,  a  mere  statement  hj  the  donor  to 
the  donee  at  the  donor's  residence  that  he  gave  the  donee  all  the 
office  furniture  does  not  constitute  a  sufficient  deUveiy  to  eoDsam- 
mate  a  gift 

Chfld  ft  Fryberger,  for  the  appellant 

L.  W.  Gammoni^  for  the  respondent. 

^^*  GAITTY,  J.  Plaintiff  daims  the  property  in  qoestioa 
as  a  gift  causa  mortig  from  his  half-brother,  Charles  T.  Allen» 
deceased.  The  latter  was  a  practicing  physician,  in  Minnesp- 
olisy  who  resided  in  one  place  in  that  city  and  had  his  office  it 
another.  Plaintiff ,  a  medical  student^  spent  much  of  his  time 
in  that  office.  He  had  one  key  to  it,  and  Charles  T.  had  the 
other.    Plaintiff  resided  with  Charles  T. 

On  Sunday,  December  28,  1897,  plaintiff  went  from  the  nsi- 
dence  to  the  office,  **isi  the  usual  oonrse  of  businesa^  and  vaa 
there  in  the  ordinary  way.''  Charles  T.  remained  at  the  resi- 
dence, and  took  a  dose  of  morphine  with  intent  to  commit  sui- 
cide. He  then  telephoned  plaintiff,  and  told  the  servant  giil: 
117  ««Take  a  message  and  tell  him  [plaintiff]  that  he  [Charles 
T.]  gave  all  his  things  and  instruments  and  books  and  bones 
and  furniture  in  the  office  to  his  brother  [plaintiff]  .** 

Plaintiff  immediately  returned  to  the  residence,  and  Charles 
T.  then  said  to  him:  ^T.  want  you  to  have  all  my  things  in  the 
office/'  Charles  T.  soon  after  became  nnconscions  from  the  ef- 
fects of  the  drug  he  had  taken,  and  died  the  same  evening. 
Plaintiff  did  not  again  return  to  the  office  until  the  following 
Tuesdav. 

Defendant,  the  administratrix  of  Charles  T.,  took  possession 
of  said  office  fumitnre  and  other  articles,  and  this  action  wu 
brought  to  recover  the  same. 

The  case  was  tried  by  the  court,  a  jury  having  been  waived. 
The  court  found  for  plaintiff,  and,  from  an  order  denying  a 
new  trial,  defendant  appeals. 
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We  are  of  the  opinion  that  there  was  no  snfScient  deUyeiy  of 
the  property  to  plaintiff  to  conatitute  a  gift  causa  mortis.  In 
order  to  constitute  a  yalid  gift  causa  mortis  (1)  the  gift  must  be 
with  a  view  to  the  donor's  death;  (2)  it  must  be  conditional^  to 
take  effect  only  on  the  donor's  death  by  his  existing  illness;  and 
(3)  there  must  be  an  actual  delivery  of  the  subject  of  the  dona- 
tion: French  y.  Raymond,  39  Vt.  623;  8  Pomero/s  Equity  Ju- 
risprudence, 2d  ed.,  sec.  11,  p.  1146.  It  is  not  enough  that  the 
donee  had  a  preyious  and  continuous  possession  of  the  gift. 
There  must  be  a  deliyery  to  him  at  the  time  of  the  donation; 
Cutting  y.  Oilman,  41  N.  H.  147;  Miller  y.  Jeffress,  4  Gratt 
472;  French  y.  Baymond,  39  Vt  623;  Drew  y.  Hagerty,  81  Me. 
231, 10  Am.  St.  Sep.  255;  8  Am.  A;  Eng.  Ency.  of  Law,  1349. 

In  this  case  there  was  no  yisible  change  of  possession,  by 
symbol  or  otherwise,  at  the  time  of  the  alleged  donation.  Plain- 
tiff did  not  haye  possession,  either  actual  or  apparent,  before, 
and  he  did  not  haye  apparent  possession  afterward.  The  physi- 
cal facts  and  conditions  remained  the  same.  The  alleged  de- 
liyery consisted  wholly  of  words.  PlaintifPs  alleged  possession 
was  no  more  apparent  afterward  than  it  was  before.  We  there- 
fore hold  that  there  was  no  yalid  gift  causa  mortis.  This  ren- 
ders it  unnecessary  to  consider  any  other  questkm  in  the  case. 

The  order  appealed  from  is  reyersed  and  a  new  trial  granted. 

Buck,  J.,  heard  the  argument^  but  declined  to  take  part  in 
the  decision. 


THE  BBQUISITES  OF  A  GIFT  OAUSA  MORTIS  are,  that  It 
shall  he  made  tn  contemplation  of  approaching  death,  that  it  shall 
take  effect  only  in  case  the  donor  dies,  and  that  it  shall  be  accom« 
panied  by  deliyery:  Grymes  y.  Hone,  49  N.  Y.  17,  10  Am.  Rep.  313; 
HoDey  t.  Adams,  16  Vt  206,  42  Am.  Dec.  508,  and  note.  See,  too, 
Lambee  y.  Hascall,  88  Me.  611,  51  Am.  St  Rep.  440,  and  note. 

DBLIVBRY  OF  A  GIFT  CAUSA  MORTIS  is  essential  to  its  va- 
lidity: Notes  to  Dunbar  y.  Dunbar,  6  Am.  St  Rep.  169;  Appeal  of 
Walsh,  9  Am.  St  Rep.  87,  88.  But  the  deliyery  may  be  constructive: 
Thomas  v.  Lewis,  80  Va.  1,  87  Am.  St  Rep.  849,  and  note;  and  if 
the  donee  is  already  in  poesession,  a  gift  may  be  consummated  by 
tn  oral  declaration  without  delivery:  Note  to  Stephenson  v.  King, 
50  Am.  Rep.  180. 
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BnrsoH  v^  Ghioaqo,  St.  Paul,  Minnbafoub  4 
Omaha  Bailboad  Company, 

BAILB0AD8-WHAT  ARM  BAILBOAD  CAB&-/EIM  wvdl 
'tallroad  can,"  In  tholr  general  sense,  Indnde  ''band^axs."  Hieaoe. 
uder  a  statote  giving  a  right  of  action  to  an  employ^  wlim  while 
^engaged  In  operating,  ronnlng,  riding  upon,  or  switching  passenger 
or  freight  or  other  trains,  engines,  or  cars,"  has  been  Injuifed  through 
the  negligence  of  a  coemployfi,  the  words  ''or  other  cat^  Indude 
hand-cars,  and  an  employ^  operating  a  hand-car  maj  ««•*"*•  i«»  as 
action  against  the  company. 

Axctander  ft  Aictander,  for  the  appellant 

L.  E.  Lose  and  Thomas  Wilson,  for  the  respondent. 


OHBLL,  J.  This  action  was  bron^^t  to  reeofer 
damages  for  personal  in jnxies  sostained  in  the  state  of  Wisooma 
while  the  plaintiff,  in  the  performance  of  his  duty  as  an  ess- 
ployi  of  the  defendant,  was  engaged  in  propelling  a  hand-csr 
over  defendant's  railway;  the  injury  being  caused  by  the  allied 
negligence  of  other  employte  of  the  defendant,  in  carelesdy  and 
without  notice  running  another  hand-car  into  and  against  the 
one  which  the  plaintiff  was  propelling. 

The  action  was  brought  under  the  laws  of  Wisconsin  of  1893, 
chapter  220,  and  the  only  question  is  whether  the  facta  alleged 
in  the  complaint  bring  the  case  within  the  proTisions  of  this 
statute.  The  statute  so  far  as  here  material,  reads  as  follows: 
'^very  railroad  or  railway  company  operating  any  railroad  or 
railway,  the  line  of  which  shall  be  in  whole  or  in  part  within  this 
state,  shall  be  liable  for  all  damages  sustained  within  this  static 
by  any  employ^  of  such  company,  without  contributory  nq;li- 
gence  on  his  part,  ....  while  any  such  employ^  is  so  engaged 
in  operating,  running,  riding  upon,  or  switching  passenger  or 
freight  or  other  trains,  engines,  or  cars,  and  while  engaged  in 
the  performance  of  his  duty  as  such  employ^,  and  which  such 
injury  shall  have  been  caused  by  the  carelessness  or  negligence 
of  any  other  employ^,  officer,  or  agent  of  such  company  in  the 
discharge  of,  or  for  failure  to  discharge,  his  duties  as  such.'* 

Defendant's  counsel  concede  that  the  facts  alleged  bring  the 
case  within  all  the  conditions  of  the  statute,  except  ttiat  the 
plaintiff  at  the  time  he  receiyed  the  injury  was  not  ''engaged  in 
operating,  mnning,  riding  upon^  or  switching  passenger  or 
freight  or  other  trains,  engines,  or  cars^*'  within  the  wnMiTiing  at 
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the  statute,  their  particular  contention  being  that  the  words  ''or 
other  cars''  do  not  include  hand-cars;  that  in  yiew  of  the  con- 
nection in  which  they  are  used,  and  under  the  familiar  rules  of 
noscitur  a  sociis  and  ejusdem  generis,  the  words  ''or  other  cars'' 
must  be  limited  to  cars  of  like  kind  to  those  preyiously  enumer- 
ated, Tiz.,  "passenger  and  freight  [cars],  or  other  trains  and  en- 
gines^; that  is,  to  cars  used  on  trains  operated  on  the  road,  and 
intended  to  be  propelled,  and  usually  propelled,  by  steam.  And 
this  contention  they  seek  to  enforce  by  the  suggestion  that  in 
popular  speech  the  words  "railway  cars,''  without  any  qualify- 
ing or  explanatory  prefix,  do  not  include  hand-cars. 

^^^  So  far  as  we  are  advised,  this  aot  has  come  before  the 
supreme  court  of  Wisconsin  for  consideration  only  in  the  cases 
of  Smith  T.  Chicago  etc.  Sy.  Co.,  91  Wis.  603;  Ean  t.  Chicago 
etc  By.  Co.,  95  Wis.  69;  Andrews  y.  Chicago  etc  By.  Co.,  96 
Wis.  348;  and,  by  implication,  in  Hibbard  t.  Chicago  etc  By. 
Co.,  96  Wis.  443. 

Unfortunately  for  us,  in  none  of  these  cases  was  the  question 
now  presented  considered  or  decided.  Only  two  questions  as 
to  the  construction  of  the  statute  seem  to  be  settled  by  these 
cases,  Tiz.:  1.  That,  to  bring  a  case  within  its  proyisions,  the 
employ^  must  haye  receiyed  his  injuries  while  "engaged  in  op- 
erating, running,  riding  upon,  or  switching  passenger  or  freight 
or  other  trains,  engines,  or  cars";  and  2.  That  it  is  immaterial 
by  what  kind  of  power  the  cars,  etc.,  are  being  propelled  at  the 
time  the  employ^  receiyes  the  injuries.  We  haye,  therefore^  to 
meet  the  question  as  res  integra. 

The  purpose  or  aim  of  all  rules  of  statutory  construction  is 
to  sscertain  the  legislatiye  intent.  They  are  all  but  aids  to  this 
end.  It  18  perfectly  eyident  from  the  general  scope  of  the  act, 
and  from  the  context,  that  the  word  "cars"  refers  only  to  rail- 
road cars.  To  that  extent  it  is  legitimate  to  resort  to  the  rules 
of  construction  inyoked  by  defendant's  counsel.  The  words 
''railroad  cars,"  in  their  general  sense,  include  "hand-carSy"  for 
they  are  constructed  and  used  for  running  on  the  lines  of  rails 
of  a  railroad,  being  propelled  by  hand  by  those  riding  on  them, 
through  the  aid  of  cranks  and  gearing.  They  would,  therefore, 
be  within  the  puryiew  of  the  statute,  unless  there  is  something 
in  the  context  or  in  the  subject  matter  or  the  object  of  the  act 
which  shows  that  the  legislature  did  not  intend  to  include  them. 
It  is  yery  manifest  that  the  statute  was  designed  for  the  pro- 
tection and  benefit  of  the  class  of  railway  employes  engaged  in 
operating,  running,  or  riding  upon  railroad  cars,  trains,  and  en- 
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gineSy  while  bo  engaged  in  the  performance  of  thdr  da^,  by 
giving  them  a  right  of  action  for  injuries  thus  receiyed  cacued 
by  the  negligence  of  their  fellow-eerrants.  It  donbtleM  pro- 
ceeds upon  the.  theory  that  railway  employte  while  thus  en- 
gaged^ are  exposed  to  peculiar  and  extraordinary  perils  from  the 
negligence  of  their  coemploy^s,  ^^^  against  wUcli  they  are,  for 
▼arlons  reasons,  especially  unable  to  protect  themsdyea. 

These  considerations  apply  to  those  operating  or  riding  upon 
hand-cars  as  well  as  to  those  operating  or  riding  upon  any 
other  railroad  cars,  not  to  the  same  degree,  perhaps,  as  to  dan- 
gers connected  with  the  motive  power  of  tiie  car  operated  or 
ridden  upon,  but  to  an  even-greater  extent  as  to  dangers  result- 
ing from  the  negligence  of  those  operating  or  ronning  other 
cars,  trains,  or  engines.  In  short,  operating,  running  or  riding 
upon  hand-cars  is  ^within  the  mischief  of  the  statute,  and 
there  is  apparently  no  good  reason  why  the  legislature  should 
have  excluded  it.  This  is  not  necessarily  oonclusiye,  but  it  is  a 
good  reason  why  a  court  should  not  exclude  it  by  constmctiou, 
unless  it  is  dear  from  the  language  of  the  statute  that  the  legis- 
lature so  intended.  We  find  nothing  in  the  statute  thai  would 
justify  a  court  in  holding  that  the  legislature  intended  to  ex- 
clude hand-cars  from  its  operation. 

A  court  has  no  right  to  resort  to  the  maxims  of  noedtur  a 
sodis  or  ejusdem  generis  for  the  purpose  of  reading  into  a  stat- 
ute a  distinction  which  the  legislature  ndther  made  nor  in- 
tended to  make.  These  rules  are  not  the  masters  of  the  courts, 
but  merely  their  servants,  to  aid  them  in  ascertaining  the  legis- 
lative intent.  They  afford  a  mere  suggestion  to  the  judicisl 
mind  that,  where  it  clearly  appears  that  the  lawmakers  were 
thinking  of  a  particular  dass  of  persons  or  objects,  their  words 
of  more  general  description  may  not  have  been  intended  to  em- 
brace any  other  than  those  within  the  dass.  Hand-cars  sie 
used  in  tiie  ordinary  business  of  railroads.  As  already  sug- 
gested, their  use  is  within  the  mischief  of  the  statute. 

There  is  nothing  in  the  statute  requiring  that  the  car  be  con- 
nected with  a  locomotive,  or  with  other  cars  forming  a  train,  or 
that  it  must  be  made  to  be  propelled  by  any  particular  kind  of 
power,  in  order  to  bring  a  case  within  its  operation.  We  do 
not  think  that  the  fact  that  the  word  ''cars''  is  enumerated  with 
''trains''  and  "engines"  restricts  its  meaning  to  cars  propelled 
by  engines,  or  to  cars  usually  operated  as  part  of  a  train.  Elim- 
inating, as  we  think  we  may  for  present  purposes^  the  words 
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and  ^engines,*'  ^^  this  clanfie  would  read,  ^hile  en- 
gaged in  opeiatiiig .  •  •  •  passenger  or  freight  or  other  cars.'' 
Order  reyersed. 


RAmBOAI>-INJURIBS  BY  HAND-OAB8.-O11  fhe  UabUtty  of 
railroad  companies  for  Injuries  suffered  from  hand-cara,  see  Honstos 
«tc  Bjr.  Cow  T.  BolUnc  09  Ark.  886,  48  Am.  8t  B^p.  88^  and  nola. 


DioKsoN  t;.  Kittson. 

[76  MnmoTA*  lea.] 

THB  TKUSTBBS  OF  A  SAVINGS  BANK  occupy  a  fldncfaur 
relation  to  Its  depositors  In  respect  both  to  the  InTestment  of  de- 
posits and  to  the  election  of  other  trustees. 

SAYINGS  BANKS— AGBEBMBNT  TO  BLBOT  TBUSTBB>- 
ILLB6AL  GONSIDBBATION.— An  agreement  with  a  trustee  of  a 
UTings  hank,  upon  a  consideration  moving  to  him  for  his  priTate 
benefit,  to  secure  the  election  of  certain  persons  as  trustees  Is  illegal 
as  against  public  policy,  and  a  note  given  for  such  a  promise  Is  void. 

NBGOTIABLB  INSTBUMBNTS  —  ONB  TAKING  WITH 
KNOWIiBDGB  OF  GONSIDBBATION.— Where  notes  given  for  an 
niesal  consideration  are  made  payaMe  to  a  savings  bank,  the  trus- 
tees of  which  have  full  knowledge  of  the  consideration,  the  bank 
does  not  occupy  the  position  of  ;in  Innocent  Indorsee,  although  the 
trustees  may  have  thought  the  cooslderatlon  was  legaL 

ASSIGNMBNT  FOB  BBNBFIT  OF  CBBOITOBS.— AN  AS- 
BIGNBB  for  the  benefit  of  creditors  stands  In  no  better  position 
than  his  assignor,  the  insolvent  debtor,  and  a  defense  against  the 
latter  Is  a  defense  against  the  former,  except  so  far  as  his  rights 
and  powers  are  changed  by  statute. 

NBGOTIABLB     INSTBUMBNTS.~JTHB    MAKBB    OF    A 
NOTB  IS  NOT  B8T0PPBD  from  setting  up  the  illegal  character  of 
its  consideration,  as  against   one  who  takes   such  note  with  full 
knowledge  of  what  the  consideration  was,  or  as  against  his  assignee 
in  bankruptcy. 

J.  J.  McCaflerty^  H.  Weiss,  and  Samuel  Morrison,  for  the  ap- 
pellant 

Frederick  N.  Dickson  and  l^oihy  D.  Sheehan,  for  the 

spondents. 


170  MITCHELL,  J.  The  Minnesota  SsTings  Bank  of  St. 
Paul  was  a  sayings  association  organized  under  the  Laws  of  1867^ 
chapter  28.  William  F.  Bickel  was  its  vice-president,  general 
msnager,  and  one  of  its  five  trustees.  On  January  3,  1895, 
Bickel  and  the  defendants  entered  into  a  written  agreem^it^ 
whereby^  in  consideration  of  twenty-two  thousand  dollars  to  bo 
paid  by  the  latter  to  the  former,  *Bickel  agreed  'Ho  assign,  set 
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orer,  transfer,  sell,  and  deliver  to  [the  defendants^  an  undi- 
▼ided  one-half  interest  in  and  to  the  charter,  franchiaey  busing 
goodwill,  and  profits  of  the  Minnesota  Savings  Bank^''  and  'Ho 
effect  and  cause  to  be  effected  whatever  proceedings  and  things 
that  sliall  be  necesfuiry  to  be  had  and  done  to  give  and  deliver  to 
[the  defendants]  said  full  undivided  one-half  interest  above  de- 
scribed, and  shall  place  the  organization  of  the  board  of  trus- 
tees of  said  corporation  in  such  condition  that  shall  give  effect 
to  said  agreement.'' 

The  defendants,  on  their  part,  agreed  ''to  nominate  their  pro- 
portion of  said  board  of  trustees,'^  and  it  was  mutuallj  agreed 
that  ''the  nomination  and  election  and  qualification  thereof 
[defendants'  proportion  of  the  board  of  trustees]  shall  consti- 
tute an  acceptance  and  fulfillment  of  this  contract^'  on  part 
of  Bickel.  As  the  consideration  for  this  contract,  the  defend- 
ants executed  and  delivered  to  Bickel  their  promissory  notes  for 
twenty-two  thousand  dollars. 

Instead  of  taking  these  notes  payable  to  himself,  Bickd 
caused  them  to  be  made  payable  to  the  order  of  the  savings 
bank.  He  then  turned  them  over  to  the  bank,  aind  on  rec^pt 
of  them  the  board  of  trustees  transferred  or  surrendered  to  him 
certain  assets  of  the  bank  (of  the  amount  or  value  of  V7hich 
there  is  no  evidence),  which  he  has  attained  and  appropriated 
to  his  own  use.  These  notes,  and  notes  given  in  renewal  of 
some  of  them,  were  entered  and  carried  on  the  books  of  the  bank 
as  part  of  its  bills  receivable  up  to  and  at  the  time  the  bank 
failed  and  closed  its  doors,  on  January  18, 1897. 

At  a  meeting  of  the  board  of  trustees  held  a  few  days  after 
the  ^^^  notes  were  executed,  and  on  the  next  day  after  Bickel 
had  turned  them  over  to  the  bank,  at  the  instance  of  Bickel  two 
of  their  number  resigned,  and  the  two  defendants  were  elected 
trustees  in  their  places.  The  defendants  accepted  and  qualified 
and  acted  as  trustees,  to  the  extent,  at  least,  of  occasioiially  at- 
tending the  meetings  of  the  board,  until  the  bank  failed. 

For  seven  or  eight  months  in  1895  the  defendant  Kittson  was 
on  the  payroll  of  the  bank  as  a  salaried  employ^,  his  duties 
being,  nominally,  at  least,  to  look  after  the  real  esate  bdonging 
to  the  bank. 

There  was  evidence  tending  to  prove  that  the  defendant  Kitt- 
son knew  that  the  notes  were  held  by  the  hank  as  part  of  iis  ss* 
sets,  but  there  was  no  evidence  that  he  knew  that  the  baidc  had 
ever  parted  with  anything  of  value  for  thenu  He  never  paid 
anything  on  them,  but  on  one  occasion  gave  a  renewal  note  for 
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one  of  them,  and  on  another  gaye  a  note  for  accrued  interest  on 
the  original  notes.  He  never  took  any  steps  to  rescind  the 
agreonent  with  Bickel,  or  to  recoyer  his  notes,  and,  so  far  as  ap- 
pears^ neyer  repudiated  his  liability  upon  them  untfl  this  action 
▼as  commenced. 

On  January  18, 1897,  the  bank  closed  its  doors  and  executed 
to  one  William  Bickel  an  assignment  of  all  its  assets  for  the  ben- 
efit of  its  creditors.  The  assignee  haying  resigned,  the  court 
appointed  the  plaintifb  receiyers  in  his  place;  and  they  brought 
this  action  upon  the  notes^  but  Kittson  alone  was  served  with 
process,  or  appeared  in  the  action.  He  interposed  as  defenses 
his  incapacity  to  contract,  by  reason  of  drunkenness,  false  and 
fraudulent  representations  by  Bickel  and  his  oodefendant, 
Baker,  and  the  want  of  any  good  or  valid  consideration  for  the 
notes.  We  find  it  unnecessary  to  consider  any  of  these  defenses 
except  the  last. 

"When  the  evidence  dosed,  each  party  requested  the  court  to 
direct  a  verdict  in  their  or  his  favor,  whereupon  the  court  di- 
rected a  verdict  in  favor  of  the  plaintiffs,  to  which  the  defend- 
ant excepted,  and,  after  verdict,  moved  the  court  for  judgment 
notwithstanding  the  verdict,  and,  in  case  that  was  denied,  for  a 
new  trial.  The  court  refused  to  grant  either  and  thereupon 
the  defendant  appealed. 

1.  In  view  of  the  fact  that  a  savings  assodation  organized  un- 
der ^^  the  act  of  1867  has  no  capital  stock,  and  that  the  na- 
ture of  its  business  and  the  extent  of  its  powers,  as  fixed  by 
statute,  are  to  receive  deposits  ''and  invest  the  same  for  the  use, 
interest,  and  advantage  of  the  said  depositors,''  and  the  further 
fact  that  neither  the  corporate  franchise  nor  the  office  of  trus- 
tee is  assignable,  it  may. admit  of  argument  as  to  what,  if  any, 
right  of  property  a  trustee  has  in  either  the  franchise  or  the  as- 
sets of  such  an  association,  which  he  can  assign.  But  assum- 
ing^ as  we  shall,  that  there  was  a  consideration  for  the  notes,  it 
was  clearly  an  illegal  one,  on  the  ground  that  it  was  against  pub- 
lic policy. 

While,  on  the  face  of  the  written  agreement,  Bickel  agrees  to 
assign  and  transfer  to  Kittson  and  Baker  an  undivided  half  in- 
terest in  the  bank^  yet,  upon  reading  the  whole  instrument,  the 
sole  and  only  means  by  which  this  was  to  be  accomplished  was  by 
bringing  about  a  change  in  the  organization  of  the  board  of 
trostees.  Hence,  when  reduced  to  its  last  analysis,  the  sole  con- 
sideration for  these  notes  was  Bickel's  agreement  to  secure  the 
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election  of  Kittson  and  Baker,  or  those  whom  thej  might  desig- 
nate, to  the  office  of  trnsteee  of  the  bank.  The  agreement  ex- 
pressly provides  that  this  should  oonstitnte  a  fnlffllment  of  tiie 
contract  on  Bickel's  part  This  was  dearly  an  illegal  agxes- 
ment 

The  office  of  trustee  of  an  association  of  this  kind  is  a  fida- 
eiary  one  of  the  most  sacred  character.  The  incnmhents  d. 
such  an  office  are  tmstees  for  the  depositors,  l^eir  fiduciaiy 
relation  extends^  not  merely  to  the  inyestment  of  deposits^  but 
also  and  equally  to  the  election  of  other  tmsteesy  who,  with 
themselyeSy  are  to  care  for  and  look  after  the  interesta  of  depos- 
itors. It  is  a  part  of  their  trust  duty  to  exercise  this  power  of 
election,  not  for  their  own  personal  adyantage,  bnt  for  the  best 
interests  of  depositors,  and  to  see  that,  as  far  as  in  them  liee^ 
they  secnrs  the  highest  attainable  degree  of  integrity,  abiliiy, 
and  fidelity  for  the  management  of  the  affairs  of  the  aasodatum. 
No  greater  breach  of  trust  can  be  conceiyed  than  that  of  tniB- 
tees  of  such  associations  selling  or  bartering  the  office  of  trns- 
tee  for  their  own  priyate  gain,  without  regard  to  the  inteiesis 
of  their  cestuisque  trust,  the  depositors.  ^'^  And  there  could 
not  well  be  any  more  flagrant  example  of  this  than  ia  disdoeed 
by  the  record  in  this  case,  when  Bickel,  for  his  own  priyate  gaiu, 
with  the  consent  and  assistance  of  his  colleagues,  secured  the 
election  to  the  office  of  trustee  of  a  dissipated  spendthrift  of  the 
age  of  twenty-one  years,  without  either  business  ability  or  expe- 
rience, and  of  another  who  must  haye  been  almost  equally  unfit 
for  the  position;  for,  from  what  appears  in  the  record,  he  must 
haye  been  either  as  deyoid  of  business  sense  and  judgment  u 
Kittson^  or  else  the  fraudulent  accomplice  of  Bickel  to  inyeigle 
Kittson  into  this  most  foolish  and  improyident  bargain.  The 
oontract  between  Bickel  and  the  defendants  was  manifestly  yoid 
on  grounds  of  public  policy,  and  the  notes  were  equally  yoid  be- 
cause giyen  for  an  illegal  consideration. 

S.  The  bank  stood  in  no  better  position  than  BickeL  It  did 
not  occupy  the  position  of  an  innocent  indorsee,  for  the  notes 
were  made  payable  directly  to  it.  Moreoyer,  the  eyidence  die- 
doses  that  the  trustees  knew  all  about  the  agreement  betweeu 
Bickd  and  the  defendants  and  what  the  consideration  for  the 
notes  was  before  they  took  them  from  Bid^.  Knowing  the 
facts^  it  is  immaterial  that  they  may  not  haye  nndsratood  the 
law  applicable  to  those  facts. 

The  plaintiffs,  as  receiyers,  stood  in  the  dices  of  the  originil 
assignee;  and  an  assignee  for  the  benefit  of  creditors  stands  in  no 
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better  podtiaii  than  his  assignor,  and  what  would  be  a  defense 
against  the  latter  will  be  a  good  defense  against  the  f ormer,  ex- 
cept 80  for  as  his  rights  and  powers  are  changed  by  statute.  Onr 
statute  (Gen.  Stats.  1894,  sec.  4283)  proYldes  that,  in  general 
assignments  for  the  benefit  of  creditors,  the  assignee  represents 
the  rights  of  creditors,  as  against  all  transfers  of  property  by 
the  debtor  which  would  be  held  to  be  fraudulent  or  void  as  to 
creditors;  and  the  Insolvent  Act  of  1881  giyes  an  assignee  or 
receiyer  the  right  to  bring  an  action  to  ayoid  an  unlawful  pref- 
erence of  one  creditor  oyer  another:  (Jen.  Stats.  1894,  sec.  4248. 
Otherwise  their  rights  and  powers^  so  far  as  here  material,  are 
the  same  as  at  common  law. 

There  is  nothing  in  the  facts  of  this  case  to  bring  it  within 
either  ^'^^  of  these  statutory  proyisions.  Neither  is  there  any- 
thing in  the  facts  upon  which  the  doctrine  of  equitable  estoppel 
can  be  successfully  inyoked.  We  haye  set  out  in  our  statement 
of  facts  eyerything  which  could  haye  any  possible  bearing  upon 
that  subject 

Order  reversed  and  cause  remanded,  with  directions  to  the 
eourt  bdow  to  render  judgment  in  favor  of  the  def endanti  not- 
withstanding the  verdict 


NBQOTIABIiB  INSTRUMESNTS-FBAUDULBNT  INOBPTION. 
When  a  negotiable  Instrument  is  orlfinally  Infected  with  fraud,  in* 
▼■Udlt7f  or  iUegallty,  the  title  of  the  original  holder  being  destroyed, 
the  tidis  of  eyery  subeequent  holder  which  reposes  on  tliat  founda- 
tion, and  no  other,  falls  with  It:  Oover  v.  Myers,  75  Md.  406^  82  Am. 
St  B^  884. 

AN  A88IQNBB  FOB  THB  BBNBFIT  OF  ORBDITOBa  takes  no 
Idghsr  or  better  right  to  the  assigned  assets  than  his  as^gnor  pos- 
lened:  Midland  Nat  Bank  v.  Brightwtfl,  148  Ma  808,  71  Am.  St 
Bcpi  006;  Akin  ▼.  Jooea»  98  Tsna.  868,  42  Am.  8t  B«p^  m,  and  nota 
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pi  MlKNOOTA,  207.) 

ATTAOHMBNT  — UNRBOOBDIVD  OONYBTANOB.— A  COB- 
Tejanoe  !■  TOld,  aa  against  attaching  and  Judgment  creditors,  onlj 
when  the  attachment  or  judgment  is  against  the  person  in  whose 
name  the  title  to  the  land  appears  of  record.  Hence,  where  a  Judg- 
ment creditor  attaches  land  to  which  the  Judgment  debtor  oeTer  had 
any  title  of  record,  his  only  interest  being  under  a  contract  of  pur- 
chase which  had  been  previously  assigned,  the  Judgment  creditor  ac- 
quires no  interest  as  against  the  assignee  of  the  conttact  of  poidiaae. 

John  M.  Bees,  for  the  appellant. 

K  F.  Ciawf ordy  for  the  reqwndent 

*^  START,  C.  J.  Action  nnder  the  statute  to  detemune  sd- 
yerae  claims  to  real  estate.  The  trial  court  found  that  the  plain- 
tifl  w«s  the  owner  in  fee  simple  of  the  land  deecrihed  in  the 
complaint,  and  that  the  defendant  had  no  title  to^  interest  in, 
or  lien  upon  it,  and  that  judgment  be  so  entered.  The  defend- 
ant appealed  from  the  judgment. 

The  only  claim  asserted  by  the  defendant  to  the  land  bj  iti 
answer  was  that  on  January  10,  1895,  it  levied  upon  all  the 
right,  title,  and  interest  of  Henry  A.  Buzzell  in  the  land,  by 
virtue  of  a  writ  of  attachment  issued  in  an  action  then  pending 
wherein  it  was  plaintiff  and  he  was  defendant;  that  at  the 
time  of  such  levy  the  land  belonged  to  Buzzell,  althou^  the  le- 
gal title  thereto  was  not  in  his  name.  The  answer  also  alleged 
that  a  judgment  was  thereafter,  and  on  July  12,  1895,  entered 
in  such  action  in  its  favor,  and  against  Buzzell,  for  seven  bun- 
dred  and  fifty-two  dollars  and  forty-five  cents,  which  has  not 
been  paid. 

The  reply  admitted  that  the  attachment  was  issued  as  al- 
leged, and  that  on  January  10, 1895,  a  copy  thereof,  purporting 
to  levy  upon  all  of  the  interest  of  Buzzell  in  the  land,  was  filed 
in  the  office  of  the  register  of  deeds  of  the  proper  eoun^;  also 
the  recovery  of  the  judgment,  and  that  it  had  not  been  paid; 
but  it  alleged  that  Buzzell  had  no  interest  in  the  land  when  the 
attachment  was  issued. 

The  evidence  on  the  trial  tended  to  show  that  on  November 
1,  1894,  the  Henry  A.  Buzzell  mentioned  in  the  answer  held  a 
contract  for  the  purchase  of  the  land  in  question  from  the  Si 
Paul  and  Chicago  Bailway  Company,  upon  which  he  had  made 
partial  payments;  that  on  or  about  the  day  named  he  sold  and 
assigned  bis  contract  to  the  plaintiff;  and,  further,  that  there- 
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after  tbm  plamtiff  snTrendered  the  contract  and  the  aedgnment 
thereof  to  the  railway  company^  paid  to  it  the  balance  of  the 
purchase  price  of  the  land  according  to  the  terms  of  the  coib- 
tract^  and  thereupon  the  railway  company  made  and  deliTered 
to  him  its  warranty  deed  of  the  land^  in  which  its  trustee,  the 
Fanners'  Loan  and  Trust  Company,  joined. 

There  was  neither  evidence  nor  daim  on  the  trial  that  Buz- 
zell  oyer  had  any  other  interest  in  the  land  except  such  as  he 
acquired  by  his  contract  from  the  railway  company,  and  there 
was  neither  *^  eyidence  nor  claim  that  the  contact,  or  the 
sfisignment  thereof,  had  ever  been  recorded* 

The  defendant  assigns  as  error  the  admission  of  the  OTidence 
tending  to  establish  the  foregoing  facts,  especially  the  admis- 
aion  of  parol  eyidence  of  the  contract  and  its  assignment,  which 
were  in  writing.  Su£Scient  proof  was  made  of  the  then  non- 
existence of  the  writings  to  justify  the  admission  of  the  second- 
aiy  evidence.  It  is  also  urged  that  the  admission  of  the  deed 
from  the  railway  company  to  the  plaintiff  was  error. 

The  deed  was  properly  executed  and  acknowledged,  and  was 
competent  and  material  evidence,  in  connection  with  the  other 
evidence  in  the  case,  to  which  reference  has  already  been  made. 
It  is  true,  as  defendant  claims,  that  there  was  no  evidence, 
other  than  as  we  have  stated,  that  the  railway  company  ever 
owned  the  land;  but  the  defendant  alleged  in  its  answer  that 
Buzzell  was  the  owner  of  the  land,  although  he  did  not  hold 
the  legal  title,  and  claim  was  only  through  him. 

The  plaintiff  having  established  prima  facie,  at  least,  that 
the  only  interest  Buzzell  ever  had  in  the  land  was  by  virtue  of 
his  contract  for  the  purchase  of  it  from  the  railway  company, 
and  that  all  of  his  interest  passed  by  the  assignment  to  the 
plaintiff,  it  was  competent  to  show  that  the  latter  had  complied 
with  the  contract  and  received  a  deed  of  the  land.  This  was 
sufficient  proof  to  compel  the  defendant  to  show  that  it  had 
some  other  and  better  right  to  the  land. 

The  defendant,  however,  claims  that  the  unrecorded  assign- 
ment of  Buzzeirs  contract  was  void  as  against  its  attachment 
and  judgment  by  virtue  of  our  registry  law  (Oen.  Stats.  1894, 
eec.  4180),  which,  so  far  as  here  material,  is  in  these  words: 
''Every  conveyance  by  deed  .  ...  or  otherwise  .  .  •  •  shall  be 
recorded  in  the  office  of  the  register  of  deeds  of  the  county 
where  such  real  estate  is  situated;  and  every  such  conveyance 
not  60  recorded  shall  be  void  ....  as  against  any  attachment 
levied  thereon,  or  any  judgment  lawfully  obtained,  at  the  suit 
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of  any  ptrty,  agabst  the  penoii  in  whow  name  the  tiOe  to  neli 
land  app^aii  of  record.'' 

'  Independent  of  fhia  statnto^  the  righto  of  attofthment  and 
Judgment  *^^  creditors  are  predaely  as  thej  were  at  cooniioii 
law;  that  is^  the  lien  of  the  levy  or  judgment  attoches  mdy  to 
the  actual  interest  the  debtor  had  in  the  land  at  the  time  of 
the  levy  or  docketing  of  the  judgment. 

And  where^  as  in  this  case,  the  creditor  seeks  to  subject  tbe 
property  of  a  third  party  to  the  payment  of  his  debt  against  a 
prior  owner  thereof,  he  must  bring  himself  within  the  stotnte. 
The  defendant  has  not  done  so  in  this  case.  The  meaning  of 
this  stotato  is  not  doubtful.  It  places  attaching  and  judgment 
creditors  on  a  footing  with  bona  fide  purchasers  as  against  an 
unrecorded  conyeyance,  only  where  the  attachment  or  judg- 
ment is  against  the  person  in  whose  name  the  title  to  the  land 
appears  of  record;  that  is>  it  allows  their  liens  to  attach  to  the 
lands  of  their  debtors  according  to  the  title  as  it  appeals  of 
record  prior  to  the  recording  of  such  conyeyance,  and  not  as  it 
exists  in  fact:  Dickinson  y.  Einney,  5  Minn.  888  (409);  Colei 
y.  Berryhilly  87  Minn.  66;  School  District  y.  Peterson,  74«Kinn. 
122,  78  Am.  St.  Bep.  887. 

In  this  case  Buzzell  neyer  had  any  title  of  record  to  the 
land;  hence,  the  unrecorded  assignment  of  his  contract  for  its 
purchase  was  not  yoid  as  against  the  defendant's  attachment  and 
judgment,  and  the  defendant  acquired  no  Uen  on,  or  interest 
in,  the  land  by  its  attachment  and  judgment  It  stood  siniply 
in  Buzzell's  shoes,  and  as  he  then  had  no  interest  in  the  land, 
the  defendant  obtained  none. 

The  finding  and  decision  of  the  trial  courts  to  the  effect  that 
the  defendant  has  no  interest  in,  or  lien  on,  the  land,  but  that 
the  plaintiff  is  the  owner  thereof,  are  sustained  by  the  eyidenoe. 

Judgment  affirmed. 


ATTAOHMBNT.-AN  tTNBBGORDBD  DBBD  Is  effectosl  at 
against  a  subsequent  attachment  of  the  land  as  the  property  of  tha 
grantor:  Note  to  Hope  y.  Blair,  24  Am.  8t  Bep.  87S.  Oompare 
Boberts  y.  Bourne,  28  Me.  106,  89  Am.  Dec.  014.  As  to  the  priori^  of 
attachment  Hens  oyer  subsequent  conyeyances,  see  the  extended 
notes  to  Franklin  Bank  y.  Bachelder,  80  Am.  Dec.  007;  Jackson  ?. 
Bamsay,  16  Am.  Dec.  268b 
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BomB  fn  St.  Paul  City  Railway  Gompaht. 

rn  uunamnAt  21  l] 

BTRBBT  BAILWAY8-POWBB  TO  LAY  BWIT0HB8  AND 
CU&VSS.— Where  a  street  railway  company  la  authorised  to  operata 
Iti  aystem  along  certain  streets  of  a  city,  and  to  make  connections 
with  its  power-houses  and  car  bams,  it  has  power  to  lay  switches 
and  cnrres  for  the  purpose  of  getting  its  cars  in  and  out  of  its  hams 
upon  any  of  the  streets  adjoining  its  bams,  and  is  not  confined  to 
the  streets  iipon  which  It  is  expressly  authorised  to  operate  Its 
cystem. 

NX7I8ANGB~LOUD  N0I8B3  IN  SWITCHING  OAB&-Wheie 
the  ezclusiTe  business  of  a  street*car  company  is  the  carrying  of 
psssengers  within  the  limits  of  a  clty»  and  its  duty  to  the  public  re- 
quires that  its  car  bams  shall  be  so  located  that  it  can  promptly, 
get  its  cars  upon  its  lines  for  the  purpose  of  serrlng  the  public,  and* 
it  is  not  authorised  to  locate  its  bams  outside  the  dty,  the  location 
of  a  bam  In  a  residence  portion  of  a  city  is  not  impropet  or  unrea* 
ionable;  and  loud  and  disagreeable  noises  necessarily  occasioned  in 
■witching  cars  In  and  out  of  such  bam  early  in  the  morning  and 
late  at  night  whereby  one  is  disturbed  In  the  enjoyment  of  his  prop- 
vtj,  is  not  an  actionable  nuisance. 

8TBBBT  RAILWAYS  —  SWITCnOBS  NOT  ADDITIONAL 
BDRDBN  ON  STRBBT.— /The  maintenance  and  use  of  switches  and 
cotres,  which  are  a  necessary  Incident  to  the  operation  of  a  street- 
ear  system,  are  a  proper  street  use  and  not  an  additional  burden 
thereon. 

0.  B.  Holnuu^  for  the  appellant. 

Munn  ft  Tbygeson^  for  the  respondent. 

'^^  STABT^  0.  J.  This  was  an  action  for  damages  against 
the  defendant  for  so  maintaining  and  operating  ita  street-car 
bam  and  switching  the  cars  in  and  out  of  it  as  to  constitute  a 
Baisanee,  whereby  the  rental  yalue  of  the  plainti£Ps  real  estate 
vas  impaired.  At  the  dose  of  the  evidence  the  trial  court 
directed  a  yerdict  for  the  def endant,  and  the  plaintiff  appealed 
from  an  order  denying  his  motion  for  a  new  trial. 

Competent  evidence  was  introduced  on  the  trial  whieh  was 
loflScienty  taking  the  most  favorable  view  of  it  for  the  plaintiff, 
to  establiah  the  following  facts:  Bamsey  street  and  Smith  and 
Thompson  avenues  are  public  streets  within  the  city  of  St. 
Paul.  Hie  plaintiff  has  owned  for  some  years,  and  still  owns, 
the  real  estate  described  in  the  complaint,  abutting  upon  the 
street  and  avenues  named,  which  is  occupied  by  dwelling-houses 
and  flats^  as  stated  in  the  complaint.  The  defendant  is  a  oorpo* 
ration  for  the  purpose  of  operating  street  railway  lines  in  the 
city  of  St.  Paul,  and  has  been  so  engaged  since  1872,  and  for 
tite  past  nine  years  it  has  been  engaged  in  operating  a  general 
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■jBtem  of  electric  street  railways  in  the  dtj,  oompoeed  of  vazi- 
ons  lines;  but  each  line  is  practically  a  part  of  eyeiy  other  lina^ 
so  that  a  passenger  boarding  the  car  on  any  particular  line  can, 
by  means  of  a  transfer,  required  by  ordinance,  on  payment  of 
one  fare,  ride  to  any  point  on  any  other  line  embraced  within 
the  system.  One  of  tiie  lines  of  this  system  is  operated  along 
Bamsey  street,  and  is  known  as  the  ''Grand  avenne  line,**  which 
connects  with  or  crosses  all  the  other  lines  of  the  system. 

The  defendant  is  the  owner  of  the  land  bounded  by  Bamsey 
street  and  Thompson  and  Smith  avenues,  upon  which  is  located 
the  car  bam  in  question,  which  fronts  on  Bamsey  street  It 
has  been  the  owner  of  this  land,  and  has  maintained  a  car  bara 
thereon  and  operated  its  cars  in  and  out  of  it,  for  many  years. 
Since  1890  electricity  has  been  the  motiye  power  used  on  the 
defendant's  lines,  and  since  that  date  it  has  operated  on  Bam- 
sey street  its  Orand  ayenue  '^  line  in  front  of  the  plaintiff's 
property,  at  which  point  it  has  used  a  cross-switch. 

At  the  intersection  of  Bamsey  street  and  Thompson  ayenue 
it  has  maintained  and  used  two  curves;  at  Smith  and  Bamsey, 
two  other  curves;  on  Thompson  avenue,  one  curve;  and  on 
Smith  avenue,  five  curves.  It  has  maintained  single  spur 
tracks  on  Thompson  and  Smith  avenues,  extending  a  short  dis- 
tance beyond  the  bam,  to  facilitate  the  getting  of  its  cars  in 
and  out  of  the  bam.  For  about  six  years  before  the  conmience- 
ment  of  the  action  these  curves  and  tracks  were  used  for  the 
purpose  of  switching  electric  cars  and  motors  into  and  out  of 
the  bam.  The  bam  floor  is  covered  with  tracks,  on  which  the 
defendant  has  stored,  on  an  average,  sixty  to  seventy  cars. 

The  location  of  the  bam  is  practically  a  residence  district, 
but  it  is  within  a  few  blocks*  of  the  business  part  of  the  city, 
with  a  lumber  yard  and  several  shops  and  stores  in  its  immediate 
vicinity.  The  defendant's  employ6i  begin  about  4  o'dock  in 
the  morning  to  take  the  cars  out  of  the  bam  with  the  switching 
motor,  and  put  them  in  position  on  the  streets  around  the  bam 
for  distribution  over  the  system.  The  cars  are  brought  back 
in  the  evening,  and  are  taken  into  the  bam  up  to  1  o'clock  in 
the  moming. 

In  switching  and  distributing  the  cars  a  great  noise  is  made, 
which  is  heard  every  moming  from  4  to  6  o'clock,  and  again 
in  the  evening  to  1  o'clock  in  the  moming.  The  cars  are  taken 
out  of  the  bam  on  Thompson  avenue,  and  around  the  curves 
to  Bamsey  street,  and  run  over  the  switches  in  front  of  the 
plaintiff's  brick  block.    In  running  around  the  curves  the  can 
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produce  a  sharp,  grinding  noise,  and  in  making  up  tlie  trains 
and  pulling  them  out  there  is  a  bumping  noise. 

The  alleged  nuisance  consisted  of  the  loud  and  disagreeable 
noises  caused  by  the  defendant  so  switching  its  cars  in  and  out 
of  the  bam,  and  running  them  over  and  across  the  curves  on 
Thompson  and  Smith  ayenues  and  oyer  the  switch  in  front  of 
the  pUintifPs  block  on  Bamsey  street;  also  by  the  ringing  of 
the  gongs  on  the  cars,  the  loud  talking  of  the  defendant's  em- 
ployes in  charge  of  them,  and  the  hammering  in  cleaning  and 
repairing  the  cars  in  the  street.  The  noises  so  produced  were 
Rich  as  to  disturb  the  rest  and  "^^  comfort  of  the  plaintiff,  his 
tenants  and  other  property  owners  in  the  yicinity  of  the  car 
bam,  by  keeping  them  awake  until  late  at  night,  and  rousing 
them  in  the  early  hours  of  the  morning;  and,  further,  in  the  ob- 
Ftruction  of  the  streets  in  front  of  plaintiff's  property  by  per- 
mitting its  cars  to  stand  thereon,  and  by  bringing  coal,  wood^ 
land,  and  other  material  to  be  used  in  the  operation  of  its 
electric  lines,  and  unloading  them  upon  the  street  at  or  near 
the  bam.  The  rental  yalue  of  the  plaintiff's  property  has  been 
in  some  measure  reduced  by  the  alleged  nuisance. 

It  was  substantially  admitted  by  the  plaintiff  on  the  argu- 
ment of  this  appeal  that  the  defendant  was  not  guilty  of  any 
n^ligence  in  the  consfaruction^  maintenance,  and  operation  of 
its  street  railway  tracks,  curves,  switches,  cars,  and  bam  at  the 
point  in  question.  It  was  also  conceded  on  the  trial  that  no 
negligence  in  the  premises  had  been  proven.  As  to  the  repairs 
of  the  cars  in  the  street,  the  evidence  shows  that  thejr  were 
inch  as  were  occasionally  necessary  to  put  the  cars  in  a  condi- 
tion to  be  moved.  The  obstmction  of  the  streets  by  the  cars 
was  temporary.  In  short,  there  is  no  evidence  tending  to  show 
that  the  temporary  obstmction  of  the  street  by  the  cars^  or  the 
repairing  of  them  therein,  or  the  unloading  of  the  material  on 
the  street,  resulted  in  any  special  injury  to  the  plaintiff  differ- 
ent from  that  sustained  by  the  general  public:  Brakken  v.  Min- 
neapolis etc.  Sy.  Co.,  29  Minn.  41. 

The  real  question,  then,  in  this  case,  is  whether  the  loud  and 
diflagreeable  noises  necessarily  occasioned  by  the  defendant  in 
nmning  its  cars  over  its  switches  and  curves  in  the  streets, 
late  at  night  and  early  in  the  morning,  whereby  the  plaintiff  is 
disturbed  in  the  enjoyment  of  his  property,  is  an  actionable 
nuisance.  The  plaintiff,  while  conceding  that  the  defendant 
has  a  right  to  maintain  its  car  bam  at  the  intersection  of  these 
stnets,  and  to  construct  sidetracks  and  switches  on  Ramsey 


468  BoMXB  «.  St.  Paul  Cm  Bt.  Cow  [Miim. 


street,  daima  it  has  no  such  right  on  Smith  and  'Riompeoii 
ayenues,  and  no  legal  right  to  switch  its  can  in  and  out  of  its 
bam  oyer  the  tracks  and  curyes  npon  the  ayennes. 

In  1872  the  city  of  St.  Paul,  by  ordinance  No.  57,  granted  to 
the  defendant  the  right  to  constmct,  maintain,  and  operate, 
with  animal  power  only,  street  railway  lines  oyer  and  sloiig 
certain  of  the  streets  of  the  city,  including  the  streets  here  in 
question.  The  *^^  defendant  under  this  ordinance  laid  its 
tracks  on  Kamsey  street,  and  also  on  Thompson  and  Smitii 
ayenues,  adjacent  to  its  bam  at  that  point,  and  has  oyer  sinoe 
maintained  them  there. 

In  1889  the  city,  by  ordinance  No.  1227,  granted  to  the  de- 
fendant the  right,  and  it  was  authorized,  to  construct,  main- 
tain, and  operate  its  street  railway  system  by  cable,  electzi^ 
pneumatic,  or  gas  power,  at  its  option,  in,  oyer  and  along  cer- 
tain designated  streets  of  the  city  with  all  necessaiy  sidetracfa, 
switches,  poles,  wires,  conduits,  and  appliances.  Bamsey  street 
was  among  those  so  designated,  but  neither  Thompson  nor  Smith 
ayenue  was  mentioned  in  the  ordinance. 

In  1891  the  city,  by  ordinance  No.  1502,  granted  to  the  de- 
fendant authority  so  to  construct  and  maintain  poles,  needful 
wires,  and  apparatus  as  to  make  connections  with  any  of  iti 
electric  power  houses  and  stations,  for  the  purpose  of  more  fnllj 
perfecting  its  system  upon  certain  streets  and  ayennes  therein 
named,  and  upon  any  streets  on  which  the  defendant  then  or 
thereafter  might  haye  its  street  railway  tracks. 

We  .find  in  these  ordinances  no  express  grant  to  the  defend- 
ant to  maintain  the  cunres  and  s?dtche8  in  the  ayenues  in 
question  for  the  purpose  of  taking  its  cars  in  and  out  of  its 
bam,  but  the  right  to  do  so  was  giyen  by  necessary  implicstion. 

It  is  true  that  all  public  grants,  unlike  private  ones,  are  con- 
strued strictly  and  favorably  for  the  grantor,  the  public  But 
it  is  equally  true  that  where  a  grant  is  made  for  the  benefit  of 
the  grantee,  and  also  for  the  express  accommodation  and  bene- 
fit of  the  public,  everything  which  is  reasonably  proper  and  nec- 
essary (not  simply  convenient)  to  effect  the  essential  objects 
of  the  grant  passes  by  necessary  implication.  Otherwise  the 
purpose  of  the  grant  would  be  seriously  impaired,  if  not  wholly 
defeated. 

It  is  practically  impossible  for  the  defendant  to  operate  iti 
street  railway  system  without  car  bams  in  which  to  place  its 
cars  when  not  in  use.  for  it  would  be  intolerable  to  permit  them 
to  stand  upon  the  streets.    The  only  practical  way  to  get  the 
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csn  in  and  out  of  its  barns  is  by  the  nse  of  the  nsnal  motiTa 
pover,  and  the  use  of  tracks  and  curves  on  the  streets  adjacent 
to  the  bama.  It  would  be  a  very  narrow  and  technioal  con- 
traction of  these  ordinances  to  hold  that  '^®  the  defendant 
was  authorized  to  lay  switches  and  curves  for  the  purpose  of 
getting  its  cars  in  and  out  of  its  bams  only  on  the  streets  upon 
which  it  was  expressly  authorized  to  operate  its  street  railway 
ijfBtem. 

Where,  as  in  this  case,  its  bam  fronts  on  a  street  upon  which 
it  is  authorized  to  and  does  operate  its  street  railway  system, 
and  it  is  reasonably  necessary  to  take  its  cars  in  and  out  of  the 
bam  from  the  streets  on  eadi  side  of  the  bam,  it  has  the  right 
to  do  80  by  virtue  of  the  ordinances,  although  it  has  no  right 
to  operate  its  electric  lines  thereon:  Booth  on  Street  Bail  ways, 

BcCa   90a 

This  conclusion,  however,  does  not  dispose  of  this  appeal;  for 
whfle  it  is  true,  as  a  general  proposition,  that  what  is  authorized 
to  be  done  by  law  cannot  be  a  public  nuisance,  yet  it  may  be  a 
private  nuisance  as  to  individuals  who  are  specially  injured 
thereby:  2  Wood  on  Nuisances,  sec.  557. 

The  question  still  remains  whether  the  loud  and  disagreeable 
noiaes  occasioned  by  the  running  of  the  defendant's  cars  in  and 
ont  of  its  bam  over  the  curves  and  switches  on  the  streets  at 
tbe  place  and  at  the  hours  in  question,  although  authorized  by 
the  city  ordinances,  constitute  an  actionable  nuisance  as  to  the 
plaintiff. 

The  answer  to  this  question — ^there  being  no  negligence  in 
the  case— depends  on  whether  the  location  of  the  defendant's 
car  bam  was  a  reasonable  and  proper  one,  and  whether  the  use 
of  the  streets  at  the  times  and  in  the  manner  they  were  used 
by  the  defendant  in  running  its  cars  over  the  curves  and 
switches,  whereby  the  noises  complained  of  were  produced,  waa 
one  of  the  reasonable  uses  or  purposes  for  which  the  streets 
were  acquired. 

The  plaintiff  cites  and  relies  on  a  class  of  cases  to  the  effect 
that,  where  a  party  is  carrying  on  a  lawful  business  on  his  own 
land  without  negligence,  yet  if  it  is  a  business  which  is  attended 
with  loud  and  disagreeable  noises,  or  produces  noisome  smells  or 
noxious  vapors,  whereby  the  property  and  comfort  of  those 
dwelling  in  the  neighborhood  are  materially  injured  and  dis- 
turbed, the  business  is  a  nuisance  per  se.  Such  cases,  however^ 
are  not  particularly  in  pointy  for  this  is  not  the  case  of  carry- 
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ing  on  an  offenmye  tnide  or  business  on  one^s  own  pienoBes 
which  may  be  carried  on  at  places  remoyed  irom  the  occupied 
parts  of  a  city  or  beyond  its  limits. 

«•  The  case  of  Baltimore  etc.  By.  Co.  t.  Fifth  Baptist 
Church,  108  IT.  S.  317,  also  relied  on  by  the  plaintiff,  is  more 
nearly  in  point  than  any  other  cited.  Bnt  that  ease  is  dearly 
distinguishable  from  the  one  at  bar.  It  was  a  case  where  a 
commercial  railway  company,  whose  motive  power  was  steam, 
located  its  engine-house  and  machine-shop  immediately  ad- 
joining a  then  existing  church  edifice,  which  was,  and  had  been 
for  some  years  prior  to  such  location,  continuously  used  by  the 
church  as  its  house  of  worship.  The  hammering  in  the  shop, 
the  passing  of  the  engines  in  and  out  of  the  roundhouse,  the 
blowing  of  whistles,  the  sounding  of  the  bells  and  the  dnden 
and  offensiye  odors,  created  a  constant  disturbance  of  the  reli- 
gious exercises  of  the  church.  Such  acts  were  held  to  constitute 
an  actionable  nuisance,  and  it  was  held  that  the  church  was  en- 
titled to  damages  in  the  premises.  This  was  clearly  a  case  of 
an  improper  and  unreasonable  location  of  its  roundhouse  and 
machine-shop  by  the  railway  company,  with  reference  to  which 
the  court,  in  its  opinion,  at  page  334,  said:  '^There  are  many 
places  in  the  city  sufficiently  distant  from  the  church  to  avoid 
all  cause  of  complaint,  and  yet  sufficiently  near  the  station  of 
the  company  to  answer  its  purposes.'' 

But  there  is  a  radical  difference  between  an  ordinary  com- 
mercial railway  operated  by  steam  and  a  surface  street  railway 
operated  by  electricity,  as  to  the  selection  of  its  roundhouses 
and  machine-shops  by  the  one  and  its  car  bams  by  the  other. 
In  each  case  the  selection  must  be  made  with  reference  to  the 
rights  of  property  owners  in  the  neighborhood;  also,  those  of 
the  railway  company  and  of  the  public.  The  rights  and  con- 
venience of  property  owners  cannot  alone  be  considered,  for 
one  living  in  a  city  must  necessarily  submit  to  the  annoyances 
which  are  incidental  to  urban  life,  and  individual  comfort  must 
in  many  cases  yield  to  the  public  good. 

Now,  the  only  ground  for  claiming  in  this  case  that  the  loca- 
tion of  the  defendant's  car  bam  was  an  improper  one  is  that 
it  is  in  the  residence  portion  of  the  city.  But  the  exdusiTe 
business  of  the  defendant  is  the  carrying  of  passengers  within 
the  limits  of  the  city  and  in  its  streets.  Its  lines  traverse  the 
streets  of  the  residence  portion  of  the  city.  Its  business  ib 
there.  It  takes  on  and  discharges  **^  passengers  in  all  parts 
of  the  dty.    It  must  have  its  car  bams  so  located  that  it  can 
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promptly  get  its  cars  upon  its  lines  for  the  purpose  of  enabling 
the  people  of  the  city  to  seasonably  get  from  their  homes  to 
their  respective  places  of  business  or  labor.  It  cannot  locate 
its  bams  ontside  of  the  city,  because  it  is  only  authorized  to 
buQd  and  operate  its  lines  within  the  city  limits  and  upon  its 
streets,  and,  if  it  had  the  authority  to  do  otherwise,  it  would  be 
impracticable  and  detrimental  to  public  interests  to  do  so. 

Again,  if  it  locates  its  bams  at  points  where  there  are  at 
present  no  dwelling-houses,  it  is  only  a  matter  of  time  when 
some  property  owner  will  be  disturbed  by  the  loud  and  disagree- 
able noises  necessarily  occasioned  by  taking  its  cars  in  and  out 
of  the  bams.    The  rights  of  such  an  owner  are  the  same  as 
those  of  the  plaintiff.    The  bam  in  question  is  only  one  of  five 
bams  located  and  used  by  the  defendant  for  the  same  purpose 
in  different   parts  of  the  city,  and  the  evidence  conclusively 
shows  tlict  its  location  is  not  an  improper  or  unreasonable  one. 
The  further  question,  whether  the  maintenance  and  use  by 
fhe  defendant  of  the  switches  and  curves  in  question  are  a 
proper  street  use,  is  settled  adversely  to  the  plaintiff  by  the  pre- 
vious decisions  of  this  court    Such  maintenance  and  use  are 
a  necessary  incident  to  the  operation  of  its  street-car  system, 
which  derires  its  business  from  the  streets,  is  intended  for  the 
convenience  of  the  travel  therein,  and  is  in  aid  of  the  identical 
use  for  which  the  streets  were  acquired;  hence,  the  maintenance 
and  operation  of  these  switches  and  curves  are  a  proper  street 
use,  and  not  an  additional  burden  thereon:  Newell  v.  Minne- 
apolis etc.  Ry.  Co.,  35  Minn.  112,  59  Am.  Rep.  303. 

The  discomfort  and  injury  sustained  by  the  plaintiff  from 
the  loud  and  disagreeable  noises  produced  by  taking  the  cars 
of  the  defendant  in  and  out  of  its  bam  over  the  switches 
and  curves  at  the  place  and  at  the  times  in  question  are  the 
Bame,  except  in  a  greater  degree,  as  are  sustained  by  property 
owners  at  the  street  corners  where  its  cars  are  operated  over 
carves.  The  acts  of  the  defendant  complained  of  do  not  consti- 
tute a  private  nuisance  for  which  the  plaintiff  is  entitled  to 
recover  damages. 
Order  affirmed. 


STREET  BAILWAYS— ADDITIONAL  SERVITUDES.— The  au- 
thorized use  of  a  public  street  for  street  railroad  purposes,  no  matter 
what  the  motor  power  may  be,  is  not  the  imposition  of  an  additional 
■erritode,  and  does  not  entitle  the  abutting  landowners  along  the 
•treet  to  compensation  for  such  use:  Rafiferty  v.  Central  Traction 
Co.,  147  Pa.  St.  679,  30  Am.  St.  Rep.  763;  Chicago  etc.  Ry.  Co.  v. 
Whiting  etc  St  By.  Co.,  139  Ind.  297»  47  Am.  St  Rep.  264,  and  note. 
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NniSANCB.--AN  BNOINB-H0U8B  erected  hr  a  cmlhtMid  em- 
IMU17  adjacent  to  a  dwelling-house  constitntes  an  aetkniable  nui- 
sance: Note  to  Pennsylvania  B.  B.  Co.  ▼.  Angel,  66  Am.  Bepi  6L  A 
fire-engine  house  in  a  dty  is  not  a  nuisance  per  se;  Yaa  De  Ysce  ? • 
Kansas  Ctttgr,  107  Ho.  88,  28  Am.  8t  Bep.  896b 
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t75  XimnnTA,  24&] 

TAX  6ALB.— A  NOTIOB  OF  THB  BXPIRATION  OF  THB 
TIMB  TO  BBDBBM  from  a  tax  sale  stating  "that  the  time  allowed 
by  law  for  redemption  from  said  sale  .will  have  expired  after  sUy 
days  haye  elapsed  after  service  of  this  notice  has  been  made,  and 
proof  thereof  and  of  the  sheriff's  fees  has  been  filed  in  this  office.'* 
is  voldt  because  it  falls  to  state  when  the  time  to  redeem  win  eziriitb 

Benton  ft  Moljneanz  and  S.  A.  Beed,  for  the  appellant 

A.  T.  Ankeny,  for  the  respondent. 

*^  CANTY,  J.  This  is  an  action  to  determine  adTene 
claims  to  real  estate.  The  trial  court  f onnd  for  def endant,  and 
plaintiff  appeals  from  an  order  denying  a  new  trial. 

The  notice  of  expiration  of  redemption  from  the  tax  nle 
stated:  That  the  time  allowed  by  law  for  redemption  from  nid 
sale  will  have  expired  after  sixty  days  hare  elapsed  after  Be^ 
yice  of  this  notice  has  been  made,  and  proof  thereof,  and  of 
the  sheriff's  fees,  has  been  filed  in  thia  [the  connty  anditor^B] 
office." 

Bespondent  contends  that  this  notice  is  void  beeanae  it  doei 
not  state  when  the  time  to  redeem  will  expire,  and,  in  onr 
opinion,  the  point  is  well  taken.  The  notice  does  not  state 
that  the  time  to  redeem  will  expire  at  the  end  of  the  sixty  daji^ 
but  that  it  will  have  expired  after  the  sixty  days;  that  is,  it  irill 
haye  expired  some  time  after  the  end  of  the  sixty  days,  but 
whether  it  ia  one  day  or  one  month  or  one  year  after  is  not 
stated. 

In  State  ▼•  Nord,  78  Minn.  1,  72  Am.  St.  Bep.  594^  we  hdd 
that  a  notice  which  states  a  longer  time  than  the  statntoiy 
period  is  Toid,  as  well  as  one  which  states  a  shorter  time: 
See  Peterson  t.  Mast,  61  Minn.  118.  But  it  seems  to  v  that 
no  ^^  time  at  all  is  stated  in  thia  notice.  It  amounts  to  a 
statement  that  the  time  to  redeem  will  not  expire  for  at  lesst 
sixty  daysb  Then,  we  are  of  the  opinion  that  the  notice  if 
Toid. 
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It  is  trae,  as  claimed  by  appeUant,  that  the  oourt  below  did 
not  digpose  of  the  case  on  this  point.  But  it  is,  in  our  opinion, 
the  most  dear  and  satisfactory  point  on  which  to  dispose  of  it. 
It  was  not,  as  appellant  contends^  necessary  for  defendant  to 
appeal  in  order  to  raise  this  point.  He  is  entitled  to  raise  any 
point  which  shows  conclnsiyely  that^  on  the  findings  of  facty 
he  is  entitled  to  judgment* 

Order  affirmed. 


TAX  SAIiSS— NOnCB  TO  BBDBIM.— A  statate  proTldlnfr  for 
notice  of  the  time  when  the  right  to  redeem  from  a  tax  Bale  expires 
is  mandatory,  and  such  time  must  be  stated  clearly  and  correctly  in 
the  notice.  If  the  time  fixed  in  the  notice  is  ninety  days,  when  the 
statate  prescribes  sixty,  the  notice  is  Inyalid:  State  y.  Nord,  78  Minn. 
1. 72  Am.  St.  Rep.  604,  and  note.  Compare  Hiclis  ▼•  Nelson,  46  Kan. 
47,  23  Am.  St.  Bep.  700^  which  holds  that  a  notice  to  redeem  land 
M>ld  for  taxes,  givlnsr  the  date  of  sale  from  which  the  expiration  of 
the  time  for  redemption  may  be  computed,  is  not  invalid  for  micer- 
1:^  itty  or  indeflniteness.  fieSb  also^  Olary  t«  O'Shea,  72  Minn.  106^ 
71  Am.  St.  Rep.  405. 


VkJX  DuSBK-HaRRINOTON    GoMPAMT     t^  JUNOBBLUT. 

PS  XiNNrSOKAt  2^1 

PLBADIKG-OAMBLINa  TRANSAGTION.-To  make  the  de- 
fense that  an  agreement  is  a  gambling  tranaactioD,  a  defendant 
most  wt  up  such  iUegality  In  his  answer. 

BROKBRS— AUTHORITY  TO  ADVANOB  MONBT.— Where 
one  antiioriaes  a  broker  to  purchase  wheat  for  him,  and  upon  being 
tdd  of  the  pmrchase  and  reqneated  to  send  his  check  remits^  de- 
posit, and  later  pats  up  additional  margins  withont  being  asked  for 
tbem  upon  discoyeilng  that  his  margins  were  exhausted,  this  indi- 
cates snch  a  course  of  dealing  as  to  give  the  brokeif  implied  authority 
to  adyanoe  money  to  pay  the  person's  margins  and  continue  the  deal 
for  liim. 

BROKBRS— CUSTOM  OF  MARKBT.— One  who  employs  a 
broker  to  operate  in  stocks  for  him  must  be  presumed  to  give  him 
antliori^  to  act  as  other  brokers  do,  and,  in  the  execution  of  his 
orders,  to  follow  the  rules  and  usages  of  the  stock  axchange,  and 
the  principal  is  bound  by  the  custom  of  the  business,  whether  he  is 
familiar  therewith  or  not 

BROKBRS— OUSTOM-SALB  AND  PURCHASB  BY  COR- 
PORATION WITH  SAMB  OFFIOBRS.— Where  a  broker,  according 
to  a  cnstom  of  a  stock  exchange,  has  a  right,  on  the  failure  of  a  cus- 
tomer to  pay  marglna,  to  close  out  the  deal  by  soling  it  on  the  floor 
of  the  exchange,  the  mere  fact  that  the  deal  was  purchased  by  an- 
other corporation,  some  of  whose  officers  were  officers  of  the  cor- 
poration acting  as  broker,  does  not  avoid  the  sale  in  the  absence  of 
*S7  ihowing  that  the  purchaser  suffered  some  prejudice  or  injury 
bjr  such  relation. 

Wilson  ft  Van  Derlip^  for  the  appellant. 
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John  F.  Fitzpatrick,  for  the  raipondent. 

*^  CANTY,  J.  The  plaintifF  corporation  ia  a  member  of 
the  chamber  of  commerce  of  Minneapolia.  On  Jbhhbij  11, 
1897,  plaintiff  received  from  defendant  the  following  letten 

'^on  will  pleaae  pnrcbase  for  me  5,000  bnahela  No.  1  Uaj 
wheat  at  78  cents,  and  adviae. 

•Tonra  tmly, 

*Tf .  JUNQEBLXJT .• 

*^  Plaintiff  executed  the  order  the  next  day  on  the  open 
board  of  the  chamber,  notified  defendant  at  his  place  of  bus- 
Dess  in  St.  Paul  to  that  effect,  and  requested  him  to  send  cheek 
for  two  hundred  and  fifty  dollars.  He  sent  the  dieck  the  Bams 
day,  January  12th,  stating:  '^Enclosed  $250,  option  on  5,000 
bushels  May  wheaf 

On  January  28th  defendant  wrote  plaintiff  as  follows:  1 
note  from  to-day^s  market  report  that  my  margins  on  the  par- 
chase  of  5,000  bushels  May  wheat  are  exhausted,  and  herewiSi 
enclose  check  for  $150  additional  margins.^' 

May  wheat  continued  to  fall  until  April  7th,  when  it  hsd 
fallen  to  sixty-four  and  three-eighths  cents,  and  plaintiff  called 
on  defendant  for  four  hundred  dollars  more  margins,  which  he 
refused  to  put  up,  and  on  the  next  day  plaintiff  dosed  out  the 
deal  for  the  five  thousand  bushels  at  sixty-five  and  one-eighth 
cents  per  bushel,  leaving  a  loss  or  deficiency  below  the  amount 
of  margins  so  put  up  by  him  of  two  hundred  and  forfy-thiee 
dollars  and  seventy-five  cents  and  six  dollars  and  twenty-fiiv 
cents  commissions,  or  a  total  of  two  hundred  and  fiffy  dollars. 
This  action  is  brought  to  recover  this  amount. 

Defendant  die!  not  plead  that  it  was  a  gambling  transaction, 
and,  as  he  did  not  set  up  any  such  illegality  in  his  answer,  wtf 
not  able  to  make  the  defense  on  the  trial:  Dodge  t.  McMahan, 
61  Minn.  175. 

At  the  close  of  the  trial  each  party  moved  that  the  conrt 
direct  a  verdict  in  his  favor.  The  judge  granted  the  motion 
of  plaintiff  and  ordered  a  verdict  for  it  for  two  hundred  and 
fifty  dollars.  Defendant  thereafter  moved  for  judgment  not- 
withstanding the  verdict  or  for  a  new  triaL  The  court  ordered 
judgment  that  plaintiff  take  nothing,  and  that  defendant  re- 
cover his  costs  and  disbursements.  From  this  order  plaintiff 
appeals. 

1.  It  is  contended  by  respondent  that  he  never  requested  or 
authorized  plaintiff  to  pay  out  the  money  for  him,  and  that  it 
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should  hare  closed  out  the  transaction  aa  soon  as  the  margina 
put  up  by  him  had  nin  ont.  The  monthly  statement  sent  him 
by  plaintiff  January  30th  contains  the  following  notice:  ^On 
all  marginal  business  the  right  is  resenred  to  dose  transactions 
when  margins  are  mnning  out,  without  giving  farther  notice, 
and  to  settle  contracts  in  accordance  with  the  roles  and  customs 
of  the  Minneapolis  Chamber  of  Commerce.^ 

'^  Similar  notices  were  sent  in  the  monthly  statements  of 
March  and  April.  It  appears  by  the  evidence  that,  according 
to  such  rules  and  customs,  this  closing  out  was  done  by  going 
upon  the  open  board  of  the  chamber,  and  selling  to  the  highest 
bidder  the  interest  of  the  purchaser  (or  seller,  as  the  case  might 
be)  in  the  particular  deaL 

Bespondent  claims  that  under  the  above  notice  plaintiff  was 
boimd  to  act  on  this  rule  and  dose  out  the  deal  when  his  mar- 
gins were  exhausted.  We  cannot  so  hold.  The  notice  merely 
reserved  to  plaintiff  the  right  to  dose  it  out.  We  are  of  the 
opinion  that  by  the  course  of  dealing  between  the  parties  it 
condusivdy  appears  that  plaintiff  had  implied  authority  to  ad- 
vance money  for  defendant  in  order  to  keep  up  and  continue 
the  transaction  on  his  part  until  the  time  came  to  settle  it  in 
the  month  of  May,  unless  orders  to  the  contrary  were  given  in 
the  meantime.  ' 

Ko  money  accompanied  his  order  sent  January  11th  to  pur- 
chase the  wheat.  Plaintiff  made  the  purchase,  informed  him 
of  that  fact,  and  requested  him  to  send  his  check,  which  he  did. 
When  he  found,  on  January  28th,  by  the  market  report  that  his 
margins  had  been  exhausted,  he  did  -not  inquire  of  plaintiff 
whether  it  had  dosed  out  or  sold  out  the  deal,  but  assumed  that 
pluntiff  had  not,  and  sent  it  an  additional  one  hundred  and 
fifty  dollars.  As  we  shall  hereinafter  show,  it  must  be  pre- 
nuned  that  defendant  knew  the  course  of  dealing  on  the  cham- 
ber of  commerce. 

It  was  conceded  by  defendant  on  the  argument  that  plain- 
tiff was  personally  responsible  for  all  loss  on  this  deal  to  the 
tvll  extent  of  the  faU  in  the  market,  and  that,  if  it  did  not 
have  on  hand  a  suffident  deposit  of  defendant's  money  to  cover 
the  loss,  it  would  have  to  pay  the  balance  of  such  loss  out  of  its 
own  funds.  It  is  plain  that  when  defendant  sent  in  the  order 
on  January  11th  he  expected  plaintiff  to  make  the  deal,  and 
thereby  incur  liability  ^r  loss,  without  first  recdving 
deposit  at  all  from  him,  and  it  did  so  make  it 

Am.  Br.  Bv.  Vol.  LXXIV.- 
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Again,  after  he  had  put  up  each  «  depoBit^  if^  after  his  mu* 
gin  ran  low,  the  market  fell  suddenly  to  a  point  where  the  loss 
would  exceed  the  amount  of  the  deposit,  plaintiff  ini|^t  not 
have  an  opportunity  to  go  upon  the  open  board  of  the  chamber 
and  sell  out  the  deal  after  the  amount  of  such  deposit  was  ex- 
hausted and  before  *^  the  market  dropped  below  the  point 
at  which  the  deposit  was  exhausted,  and  thereby  prevent  loss  to 
itsell  Defendant  knew  all  of  this.  On  January  28th  he 
promptly  and  Toluntarily  put  up  additional  margins  without 
being  asked  for  them,  when  he  found  by  the  market  reports  tiiat 
his  margins  were  exhausted,  and  yet  until  April  7th,  when  plain- 
tiff demanded  still  more  margin  after  the  loss  here  in  qu^on 
had  occurred,  he  failed  to  notify  plaintiff  that  hA  would  not 
pay  anything  more  for  carrying  the  deaL 

2.  Bespondent  contends  that  he  employed  plaintiff  to  act  ss 
his  agent  in  purchasing  wheat  for  him  from  some  third  partj, 
and  to  carry  and  continue  the  contract  in  that  form;  that  it  ap- 
pears by  the  evidence  that  a  wholly  different  contract  was  made, 
whereby  plaintiff  was  to  become,  and  did  become,  the  opposite 
party  to  a  contract  with  him  to  sell  him  wheat  for  future  deli?* 
ery;  that,  while  plaintiff  was  acting  as  his  agent  to  buy,  it  at- 
tempted to  become  the  opposite  party  to  the  contract  and  sell 
to  him  wheat  through  itself  as  such  agent.  The  cfmtract  made 
was  of  this  peculiar  kind,  and  respondent  contends  that  it  was 
so  made  without  his  knowledge  or  consent.    We  cannot  so  hold. 

The  chamber  .of  commerce  is  a  corporation.  Its  membeis 
meet  daily  in  a  certain  room  at  a  certain  hour,  and  buy  and  sell 
large  quantities  of  grain  for  both  present  and  future  delivery. 
No  one  but  members  are  allowed  these  privileges.  While  in  the 
great  bulk  of  the  transactions  the  members  act  as  broken  or 
agents  for  others,  the  rules  require  them  to  buy  and  sell  in  their 
own  names,  without  disclosing  their  principals;  and  this  is  the 
uniform  custom.  The  contracts  of  purchase  and  sale  are  orsi, 
and  each  member  makes  at  the  time  a  memorandum  of  the 
transaction  on  a  card,  and  retains  it  for  his  own  convenience. 
At  the  close  of  each  day's  transactions  it  is  usually  found  that 
each  member  has  bought  from  and  sold  to  various  other  mem- 
bers for  future  delivery,  and  a  universal  system  of  setoff  is  then 
resorted  to. 

There  is  another  corporation,  known  as  the  Clearing  Associa- 
tion, which  acts  as  a  universal  go-bejh^een,  or  dearing-honse^ 
for  these  transactions.  At  the  close  of  each  day's  business  all 
of  these  transactions  are  reported  to  the  Clearing  Associatioii, 
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wUck  then  becomes  the  opposite  party  to  the  transactions  of 
each  member  for  ^^^  the  purpose  of  offsetting  the  same. 
When  the  member  is  the  buyer,  the  Clearing  Association  be* 
comes  the  seller,  and  when  the  member  is  the  seller,  the  dear- 
ing  AsBociatibn  becomes  the  buyer.  Then  all  of  the  transactions 
between  that  member  and  the  dearing-honse  are  offset,  and 
the  balance  carried  in  the  account  between  them  until  the  next 
day,  when  a  new  balance  is  struck. 

But  balAndng  new  transactions  is  but  a  part  of  the  business 
of  the  clearing-house  in  regard  to  sales  for  future  deUvery. 
As  the  price  goes  up  or  down  each  day,  the  clearing-house  pays 
to  the  member  or  receives  from  him  the  difference  in  price  on 
that  dajr'a  balance;  if,  on  balancing  all  transactions  with  him 
it  appears  that  he  has  bought  more  than  he  has  sold,  he  is 
buyer  aa  to  such  balance  and  the  clearing-house  is  seller,  and 
lice  Tersa.  If  he  is  buyer  as  to  such  balance,  and  wheat  fell  in 
price  that  day,  he  must  pay  to  the  clearing-house  the  difference 
between  the  price  on  that  day  and  the  price  on  the  day  before^ 
snd  rice  yersa. 

It  will  thus  be  seen  that  each  member  acts  as  a  clearing- 
house within  himself  as  to  all  his  customers,  and  that  he  offsets 
the  transactions  of  his  customers  against  each  other,  and  only 
resorts  to  the  Clearing  Association  for  any  balance  of  buyers 
orer  sellers  or  sellers  over  buyers  among  his  own  customers. 
Except  aa  hereinafter  stated,  it  does  not  appear  by  the  evi- 
ieuce  whether  or  not  defendant  knew  that  this  was  the  cus- 
tomary way  of  doing  business  in  the  chamber  of  commerce. 

When  the  order  of  January  11th  was  received  from  defendant 

by  plaintiff,  it  went  upon  the  open  board  and  purchased  the 

irheat  from  A.  O.  Chambers  ft  Co.,  another  member  of  the 

chamber.    This  transaction  passed  through  the  clearing-house 

vad  was  offset  and  carried  along  from  day  to  day  in  the  man- 

aer  above  described.    Then  it  is  clear  that  there  was  no  oppo- 

^te  party  to  this  transaction  except  plaintiff's  own  broker,  this 

plaintiff,  and  that  the  latter,  Chambers  ft  Co.,  and  the  Clear- 

ing  Association  never  intended  that  there  should  be  any  other. 

But  was  not  this  also   defendant's  intention?    He  contends 

not    He  had  been  dealing  in  options  for  nearly  two  years,  and 

had  at  least  three  prior  deals  in  which  plaintiff  acted  as  his 

broker.    In  his  letter  of  Januaiy  12th  he  spoke  of  the  transao- 

tion  as  an  ''option.**    On  January  28th  he  wrote  that  he  *^ 

learned  from  the  market  report  that  his  ''margins**  were  ez« 

Ittusted.    When  plaintiff  telegraphed  him  on  April  7th  for 
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four  Irandred  dollars  more  for  margins^  he  answered:  Tour 
telegram  of  this  morning  is  a  surprise.  I  hare  been  imder  the 
impression  that^  according  to  the  general  mles,  you  had  dosed 
my  option  when  the  margins  were  exhausted,  sa  no  notice  to  the 
contrary  was  received^  and  no  demand  for  margins  made,  sl- 
though  the  May  price  has  been  bdow  seyenty  cents  lor  soms 
time;  and  I  must  decline  to  remit  additional  margina." 

This  would  indicate  that  he  was  quite  familiar  with  'Wr- 
gins''  and  ^options,''  and  that  this  daas  of  transactionB  was  ffn- 
emed  by  rules  peculiar  to  the  business.  But  whether  he  was 
thoroughly  familiar  with  the  way  of  conducting  this  buaneB 
and  the  rules  pertaining  to  the  same  is  not  material.  He  ii 
bound  by  the  custom  of  the  business,  whether  he  is  funiliir 
with  those  customs  or  not.  '^t  may  be  laid  down  as  a  general 
proposition  that  one  who  employs  a  broker  to  operate  in  stoda 
for  him  must  be  presumed  to  giye  him  authority  to  act  as  oQier 
brokers  do,  and,  in  the  execution  of  his  orders,  to  follow  tks 
rules  and  usages  of  the  stock  exchange.  And  in  the  applici- 
tion  of  this  rule  it  has  been  held  that  it  is  immaterial  whether 
the  principal  is  familiar  with  such  rules  and  usages  or  not": 
23  Am.  ft  Eng.  Ency.  of  Law,  733,  and  the  many  cases  cited. 
^The  usages  of  a  particular  place  or  of  a  particular  bnsmess  sie 
impliedly  incorporated  into  erery  contract  of  agency,  unlesi  the 
contrary  is  specially  mentioned.  The  principal  and  agent  ais 
presumed  to  adopt  such  usages,  and  to  agree  to  govem  them- 
seWes  in  accordance  with  them.  It  is  the  duty  of  the  prindpsl 
to  inform  himself  of  such  usages,  and  he  cannot  be  allowed  to 
say  that  he  was  ignorant  of  them'':  27  Am.  ft  Eng.  "Eoej.  <'! 
Law,  885,  886,  and  cases  cited. 

.  Bespondent  contends  that  he  was  not  bound  by  the  ussges 
and  customs  of  the  chamber  of  commerce,  and  relies  on  Irwin 
T.  Williar,  110  U.  S.  499.  In  that  case  there  was  no  dearisg 
association,  and  in  that  respect  the  case  differs  from  the  one 
at  bar.    The  effect  of  this  difference  we  will  discuss  later. 

The  court,  in  Irwin  t.  Williar,  110  U.  S.  499,  relied  on  Bob- 
inson  Y.  Mollett,  L.  B.  7  H.  L.  802,  which  is  still  a  different 
case.  The  tallow  brokers  '"^  of  London  had  a  custom 
whereby  they  would  meet  once  a  month  on  certain  settling  dajt 
and  each  two  brokers  would  balance  between  themselYCS  the 
purchases  and  sales  made  by  the  one  to  or  from  the  other. 
These  brokers  were  not  members  of  any  general  organization 
or  corporation,  and,  so  far  as  appears,  were  at  liberty  to  bnj 
from  or  sell  to  any  person  who  called  himself  a  broker,  and 
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perhaps  to  or  from  others  who  did  not.  The  broker  dealing 
with  anj  of  these  parties  was  personally  responsible  for  the 
acts  of  the  party  with  whom  he  dealt^  and  might  at  any  time 
Buffer  a  loss  by  the  failure  of  the  latter.  In  Hobinson  v.  Mol- 
lett,  L-  R.  7  H.  L.  802,  that  very  thing  occurred  by  the  failure 
of  Simpson  &  Co.  In  such  a  case  the  broker  representing  a  prin- 
cipal was  not  a  mere  disinterested  stakeholder^  but  a  party  ad- 
verse to  the  interest  of  his  principal,  and  might  at  any  time  be 
called  upon  to  make  good  to  such  principal  a  loss  occurring  by 
reason  of  the  failure  of  the  other  broker  or  party  with  whom 
the  deal  was  made. 

In  the  opinion  in  Irwin  v.  Williar,  110  U.  S.  499,  the  court 
«*ited  Bobinson  ▼.  Mollett,  L.  B.  7  H.  L.  802,  to  the  effect  that 
the  principal  is  not  bound  by  the  custom  of  which  he  has  no 
knowledge,  where  such  custom,  if  allowed  to  prevail,  would 
work  a  diange  in  the  relation  between  the  broker  and  his  prin- 
cipal by  permitting  the  agent  to  buy  to  conyert  himself  into  a 
principal  to  sell.  In  the  former  case  the  following  extract  is 
quoted  from  the  opinion  of  Mr.  Baron  Cleasby  in  the  latter 
case:  '^ts  vice  [the  vice  of  the  custom  or  usage]  consists,  I  ap- 
prehend, in  this:  That  the  broker  is  to  make  the  contract  of 
purchase  for  another  whose  interest  as  buyer  it  is  to  have  the 
sdrantage  of  every  turn  of  the  market;  but,  if  the  broker  may 
erentnally  have  to  provide  the  goods  as  principal,  then  it  be- 
comes his  interest,  as  seller,  that  the  price  which  he  is  to  re- 
ceive should  have  been  as  much  in  favor  of  the  seller  as  the 
state  of  the  market  would  admit.  Thus,  the  two  positions  are 
opposed.** 

The  &ct8  were  similar  in  the  case  of  Baxter  v.  Sherman,  7S 
Miim.  434,  72  Am.  St.  Bep.  631,  and  this  court  arrived  at  sub- 
stantially the  same  result  as  was  arrived  at  in  Bobinson  t.  Mol* 
lett,  L.  B.  7  H.  L.  802. 

In  the  case  at  bar  the  Clearing  Association  took«from  plain- 
tiff the  risk  of  the  failure  of  the  opposite  broker,  and  also  the 
riik  of  ^^  being  buyer  for  more  than  it  was  seller,  or  seller 
for  more  than  it  was  buyer.  Then  plaintiff  became  a  mere 
stakeholder  for  its  own  customers,  so  far  as  the  sales  and  pur- 
chases of  those  customers  balanced  each  other,  and  took  no 
nsk  except  as  to  the  failure  of  its  own  customers  to  pay  the 
•mounts  due  from  them,  and  against  this  risk  plaintiff  had  a 
Tight  to  demand  indemnity  in  advance.  It  would  seem  from 
the  evidence  that  the  Clearing  Association  took  all  other  risks, 
and  it  is  not   suggested   that   the  association  was  not  amply 
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lesponsible.  Again,  the  risks  taken  by  the  Clearing  AsaociatioD 
were  merely  as  to  the  responsibility  of  a  preyiously  ascertained 
and  presumably  well-known  circle  of  brokers,  limited  in  num- 
ber. Then,  if  plaintiff  ran  its  business  strictly  according  to  the 
rules  and  regulations,  and  compelled  its  customers  to  indemnify 
it  in  adyance,  it  was  not  interested  adversely  to  any  of  its  cns- 
tomers.  There  is  no  evidence  that  plaintiff  failed  to  live  up 
to  these  rules  except  as  it  failed  to  require  or  compel  this  plain- 
tiff to  indemnify  it  in  advance. 

The  burden  was  on  defendant  to  plead  and  prove  that  the 
transaction  in  question  was  illegal  or  against  public  {wliey,  and 
he  has  failed  to  maintain  that  burden.  Then,  we  are  of  the 
opinion  that  defendant  was  bound  by  the  custom,  whether  he 
knew  it  or  not.  ' 

3.  Plaintiff  foreclosed  defendant's  rights  in  his  deal  by  soD- 
ing  it  out  on  April  8th  to  another  corporation,  some  of  vfaoee 
officers  are  also  officers  of  plaintiff.  The  two  oorporatioss 
were  separate  entities,  and  the  mere  fact  that  some  of  the 
officers  of  one  are  officers  of  the  other  is  not  sufficient  alone  to 
avoid  the  sale.  Defendant  must  show  that  some  prejudice  or 
injury  resulted  to  him  from  the  fact  that  the  two  corporatiani 
were  thus  related:  3  Thompson  on  Corporations,  sec.  4079. 

This  disposes  of  the  case.  The  order  appealed  from  is  le- 
versed  end  judgment  is  ordered  for  plaintiff  on  the 


Blffhts  and  Bemedies  of  Brokers  uid  Their  Ollanta  when 

-  are  on  ICarflrine** 
The  legality  of  contracts  between  brokers  and  their  cUents  wbea 
purchases  are  on  margins  has  been  discussed  in  the  monogr^tbie 
note  to  Crawford  v.  Spencer,  1  Am.  St.  Bep.  762.  In  this  nets  W9 
shall  assume  the  legality  of  such  agrreements  and  ascertain  whit 
rights  the  parties  hare  under  them.  The  ordinary  rights  growing 
out  of  the  general  relation  of  brokers  and  their  cUents  will  be  treated 
but  incidentally,  the  main  inquiry  being  what  rights  and  remediM 
accrue  to  the'partles  by  reason  of  the  fact  that  the  purchase  or  sale 
has  been  on  a  margin.  The  history  of  the  legal  relation  of  broker 
and  client  and  the  general  rights  growing  out  of  such  relation  are 
fully  treated  in  the  extended  note  to  Horton  v.  Morgan,  75  Am.  Defr 

311. 

DeflnitUm.—A  purchase  on  a  margin  Is  one  in  which  a  sam  of 
money  or  its  equivalent,  called  a  margin,  is  placed  In  the  hands  of  a 
broker  by  the  purchaser  as  a  security  to  the  broker  against  any  lotf 


*ItRFBRlNCB  TO   MONOORAFHIC  VOTES. 

Contracts  for  sale  of  personal  property  to  be  delivered  in  tatoies  1  An.  St  Bep> 
152-766. 
Puty  of  fftock  broker  to  his  cUent:  76  Am.  Deo.  813428^ 
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to  which  be  may  he  exposed  by  reason  of  a  suhseqnent  depression  in 
ffae  market  Talne  of  the  stock.  A  sale  on  a  margin  occurs  when  a 
•dler  orders  a  broker  to  sen  sto^  or  other  commodity  for  him;  the 
teller  not  baTln^  stock  to  dellTer,  the  broker  mast  borrow  the  same 
from  other  parties  and  deliver  to  the  purchaser;  the  margin  In  such 
s  case  is  the  sum  of  money  deposited  with  the  broker  to  protect  him 
from  any  lose  be  might  be  subje^rt  to  by  reason  of  a  subsequent  rise 
In  the  market  yalue  of  the  stock.  In  the  case  of  a  purchase  on  mar- 
gin, the  broker  keeps  both  the  margin  and  the  purchased  stock  as 
security  against  loss  to  himself.  In  a  sale  on  margin,  the  broker 
keeps  the  margin  only  as  security  against  loss:  See  14  Am.  A  Bag. 
Sncy.  of  Law,  814;  2  Cook  on  Corporations,  sec  467. 

BelatUm  of  Pledgor  and  Pledge6,^'rhe  relation  that  exists  In  such 
transactions  between  a  customer  and  his  broker  is  the  relation  of 
pledgor  and  pledgee.    The  customer  is  the  pledgor,  the  broker  is  the 
pledgee,  and  the  stock  is  the  article  pledged.    The  question  has  been 
raised  that  In  speculatiye  transactions  of  this  character  where  there 
Is  no  actual  poesession  by  the  purchaser  and  perhaps  no  consum- 
mated sale,  the  relation  of  pledgor  and  pledgee  could  not  be  created. 
Rut  to  this  the  court  in  Markham  t.  Jaudon,  41  N.  Y.  285,  replied: 
"While  It  la  true  that  the  dealer,  in  the  present  case,  never  had 
actual  possession  of  the  property*  which  he  claims  to  have  pledged, 
be  had  it  sufficiently  to  bring  his  case  within  the  principles  of  the 
law  of  idedge.    The  substance  of  the  first  branch  of  the  transaction 
Is  this:  The  plalntlfC  calls  upon  the  defendants,  who  are  brokers,  to 
purchase  for  bim  certain  shares  of  railroad  stock,  and  furnishes 
Urn  with  one  thousand  dollars  for  that  purpose,  agreeing  to  pay 
Interest  on  adTances  he  shall  make  in  the  purchase,  and  oommis- 
tiona    The  defendants  make  the  purchase,  having  themselves  ad- 
Tinced  ninety  per  cent  of  the  purchase  money.    They  bring  to  the 
plaintiir  the  certificates  of  the  stock  thus  purchased  by  him  and  for 
bim,  and  deliver  them  to  him  as  the  owner  thereof.    He  thereupon 
bauds  them  back  to  the  defendants,  to  hold  as  security  for  their 
advance  on  the  purchase,  with  Interest  and  commissions.    If  these 
precise  forms  had  been  observed,  no  one  would  deny  that  the  rede- 
livery of  the  certificates  would  have  constituted  a  strict,  formal 
pledge.    In  my  opinion,  the  transaction,  as  it  took  place,  amounted 
to  the  same  thing.    To  have  delivered  the  certificates  to  the  phiin- 
tilt,  and  that  the  plaintiff  should  then  have  returned  them  to  the 
defendants,  to  be  held  by  them  as  security  for  the  advance  in  their 
puchase,  would  leave  the  parties  in  precisely  the  same  situation  as 
tf  the  defendajits  had  retained  them  for  that  purpose;  the  form  of 
a  delivery  to  the  plaintiff,  and  a  redelivery  by  him  to  the  defendants, 

being  waived  by  agreement  of  the  parties The  securities  are 

Impropriated  as  security  for  an  enp^ngement,  to  wit,  the  payment  of 
tbe  advance,  with  interest  and  commissiona  The  possession  and 
delivery  are  complete,  in  the  abbreviated  manner  I  have  described, 
tba  right  of  redemption,  in  other  words,  the  ultimate  ownership  of 
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the  prc^terty  in  the  plaintiff,  was  dearlj  proTlded  for,  and  wai  tte 
prominent  idea  in  his  mind.  There  is  no  eyidence  here  tiiat  the 
plaintiff  necessarily  Intended  a  sale  of  the  eto^  pnrehaaed.  He 
bought  it  for  the  pnrpose  of  making  money.  If  he  ooold  make  more 
money  by  holding  it  permanently  than  by  selling,  no  donbt  he  wodd 
continue  to  hold.  Btit  I  do  not  find  that  the  intention  to  have  or  to 
snff er  a  sale,  or  the  reyerse,  forms  an  element  In  the  definition  of  a 
pledge.  Nor  do  I  see  how  the  finctnating  yalne  of  tbe  property  can 
be  inyoked  to  determine  the  character  of  the  transaction.'*  There  is 
no  donbt  as  to  the  transaction  being  a  pledge:  See,  in  addition, Baker 
y.  Drake,  06  N.  Y.  518,  28  Am.  Rep.  80;  Skiff  y.  Stoddard,  68  OomL 
198.  In  tills  last  case  the  qneetion  is  discussed  at  some  length. 
The  ordinary  rights  of  a  pledgor  and  pledgee  of  stock  are  the  same 
as  those  of  any  pledgor  and  pledgee,  and  need  no  special  treatment 
In  this  note  outside  of  the  rights  of  such  parties  when  the  purchase 
is  on  margin. 

Broker'n  Right  to  Repledffe  8toek,-^The  general  rule  that  a  pledgee 
cannot  repledge  the  article  pledged  is  true  of  this  claas  of  transse- 
tlons.  "Equity  will  not  tolerate  a  separation  of  the  pledge  from 
the  debt,  and  they  must  stand  together,  and  will  force  on  the  wrong- 
doer the  character  of  a  trustee,  and  thus  compel  him  to  do  justice^*: 
Bennett  y.  Austin,  81  N.  Y.  809.  See  Work  y.  Bennett,  70  Fa.  8t 
484;  Merchants'  Nat  Bank  y.  Trenholm,  12  HeislL  520;  Skiff  y.  Stod- 
dard, 68  Conn.  198.  In  this  last  case  the  court  said  that  "the  xl^t 
to  repledge  for  his  own  debt  is  clearly  one  not  enjoyed  by  a  eommoo- 
law  pledgee.**  And  while  this  is  the  rule,  its  practical  effect  is  yerj 
largely  obylated  by  the  character  of  the  property  which  is  the  sub- 
ject of  the  pledge,  and  by  the  custom  of  dealing  in  particular  msr- 
kets.  Shares  of  stock  haye  no  earmarks,  and  all  that  is  required  of 
a  broker  is  that  he  shall  haye  shares  of  stock  in  sufficient  numbor  to 
deliyer  to  his  purchaser  if  they  should  be  called  for,  ao  that  there 
would  seem  to  be  no  reason  why  a  particular  share  should  not  be 
repledged  for  the  broker's  own  debt  if  he  retains  sufllcient  shares  to 
answer  all  possible  demands.  Gourts  haye  at  times  eyaded  passing 
on  the  right  to  repledge  because  of  the  character  of  the  property,  at 
in  Ghew  y.  Jjouchheira,  80  Fed.  Rep.  500.  In  this  case  there  was  sa 
express  contract  which  preyented  the  broker  from  transferring  the 
stock,  and  in  reference  to  a  repledge  of  it  the  court  said:  ''We  are 
not  called  upon  to  consider  whether  this  dlsiM>sition  of  the  property 
would  haye  been  Justifiable  in  the  absence  of  a  stipulation  that  thej 
should  not  part  with  it;  with  the  stipulation  it  was  clearly  wrong. 
The  relation  of  the  parties  was  that  of  bailor  and  bailee.  The  prop* 
erty  was  the  plaintllTs,  and  the  obligations  of  the  defendants  were 
the  same  as  they  would  haye  been  if  he  had  deliyered  it  to  them  to 
hold  for  the  balance  of  the  purchase  money.  The  defendant's  trans- 
fer of  it,  whether  for  the  payment  of  their  debts,  by  tbe  assignment 
or  preylously  to  secure  money  borrowed,  was  a  fraudulent  conyersion, 
which  instantly  terminated  the  contract  of  bailment,  and  yested  tbt 
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right  of  possession  in  the  plaintiff."    The  essential  difference  be- 
tireen  shares  of  stock  and  other  property  pledged  was  clearly  stated 
In  Skiff  T.  Stoddard,  63  Conn.  188:  ''Shares  of  stock  have  no  IndlTid- 
nallty,  no  earmarks.    One  share  does  not  differ  from  another  sharo 
of  like  stock  In  form,  characteristic,  or  yalne.    Bach  share  represents 
simply  an  nndlyided  proportionate  interest  In  the  ownership  of  the 
corporation.    It  entitles  its  owner  to  a  certain  right  in  the  manage- 
ment, profits,  and  ultimate  assets  of  the  corporation,  precisely  like 
that  which  every  other  shareowner  enjoys.    Oertiflcates  of  stock 
which  have  earmarks  are  not  the  stocks.    They  are  only  the  evi- 
dence of  the  ownership  of  the  stocks.    They  are  mnnlments  of  title 
like  title  deeds.    They  have  no  value  save  as  evidence  of  the  thing 
owned,  which  has  nothing   IndlvldnaL  distinguishable,  or  peculiar 
about  tt.    Ciourts  have,  therefore,  said  that  no  good  reason  existed 
for  requiring  that  a  pledgee  of  stocks  should  at  all  times  preserve  a 
careful  separation  of  distinguishable   certificates   connected  with 
each  transaction  of  pledge,  and  maintain  the  identity  of  each  certifi- 
cate distinct  and  unbroken.    They  have  said  that  the  essential  thing 
was  that  he  hold  at  all  times  the  required  shares  of  stock  ready  to 
he  delivered  when  called  for,  and,  in  recognition  of  this  fact  and  of 
the  Tight  enjoyed  by  the  pledgee  to  transfer  the  stocks  held  by  him 
In  pledge  into  his  own  name,  they  have  held  that  a  pledgee  fully 
preserves  the  rights  of  the  pledgor  if  he  at  all  times  until  the  ter- 
minati^m  of  the  pledge  retains  siiollar  stock  In  amount  equal  to  that 
pledged.    This  has  been  held  of  pledges  in  their  ordinary  form  as 
ireU  as  of  those  incidental  to  margin  transactions:  Nourse  v.  Prime, 
4  Johns.  Ch.  480,  8  Am.  Dec.  606;  Horton  v.  Morgan,  18  N.  Y.  170, 
75  Am.  Dee.  811;  Ollpln  v.  Howell,  5  Pa  St  41,  46  Am.  Dee.  720; 
Price  V.  Gover,  40  Md.  102;  Hubbell  v.  Drezd,  11  Fed.  Rep.  116." 
There  would  seem  to  be  no  good  reason  why  a  broker  should  not  re- 
pledge  shares  of  stock  even  in  the  absence  of  an  agreement  or  of  a 
custom  to  that  effect,  providing  he  has  at  all  times  under  his  control 
•nffident  shares  to  meet  the  demands  of  his  customers.    This  would 
■niBclently  protect  the  purchaser.    The  cases  do  not,  however,  go  to 
this  extent. 

Where  the  contract  between  the  broker  and  his  purchaser  Is  en- 
tered into  with  knowledge  of  a  custom  to  repledge  stock,  this  may 
he  done,  at  least  within  certain  limits:  Chamberlain  v.  Greenleaf,  4 
Ahb.  N.  G.  178.  In  such  a  case  the  custom  enters  into  and  forms  a 
pert  of  the  contract  itself.  In  Skiff  v.  Stoddard,  68  Conn.  188,  where 
the  purchasers  knew  thdr  orders  for  stocks  were  to  be  executed  In 
the  New  York  Stock  Bxchange  and  the  stocks  purchased  were  re- 
pledged  by  the  brokers,  it  was  said  that  '*they  must  therefore  be  held 
to  have  oontemplated  and  authorized  a  course  of  dealing  in  accord- 
ance with  the  rules  and  customs  of  that  market  The  authorities 
ate  not  uniform  as  to  the  effect  of  trade  usages  upon  the  contractual 
obligations  of  parties.  We  think,  however,  that  the  better  authority 
Soes  to  this  extent,  at  least,  that  when  ore  employs  another  to  deal 
la  a  particular  market  he  will  be  held  as  intending  that  the  mode  of 
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performance  should  be  in  accordance  wltb  the  established  eastoms 
and  usages  of  that  market,  as  long  as  the  cnstom  or  usage  Is  neither 
Immoral,  unlawful,  unreasonable,  contrary  to  the  express  agreement 
of  the  parties,  nor  such  as  to  change  the  intrinsic  charactor  of  the 
undertaking.  In  view  of  the  character  and  necessities  of  tiie  hosf- 
ness  undertaken  by  brokers  in  carrying  for  their  customeFS  stocks 
bought  upon  a  margin,  and  of  the  purposes  which  the  cnstom  of  re- 
pledging  was  intended  to  serre,  we  are  not  prepared  to  say  that  it  Is 
open  to  any  of  the  enumerated  objections.  Courts  have  commonly 
sanctioned  it":  See  Oregon  etc.  Co.  ▼.  Hilmers,  20  Fed.  Bep.  717; 
Nourse  t.  Prime,  4  Johns.  Ch.  490,  8  Am.  Dec.  600. 

The  growing  tendency  seems  to  be  to  give  a  wider  scope  to  tiie 
customs  of  a  particular  market,  and  to  hold  a  customer  bound  by 
stockbrokers'  customs  eyen  though  such  customs  were  onknown  to 
hlUL    This  iB  indicated  by  the  principal  case,  and  as  applied  to  the 
repledglng  of  stock  is  seen  in  the  concurring  opinion  of  Patterson,  J^ 
in  Douglas  ▼.  Carpenter,  17  App.  DIt.  (N.  Y.)  829,  where  the  Judge 
goes  further  than  the  remainder  of  the  court  on  this  point.    He  says: 
"The  broker  may  use  in  his  own  business  shares  purchased  on  mar- 
gin and  held  by  him  for  advances*  and  he  is  bound  only  to  be  ready 
on  demand  to  give  his  customer  his  shares  or  an  equal  numbw.    He 
cannot,  of  course,  purchase  after  a  demand  and  speculate  on  his  cub> 
tomer^s  speculation,  but  he  must  alwasrs  be  in  readiness  with  shares 
actually  available  in  the  course  of  business  for  delivery  from  the 
date  of  the  execution  of  his  customer's  order.    That  does  not  cortafl 
his  right  to  use  the  shares  in  his  business  and  until  demand  Is  made. 
What  Is  meant  by  the  phrase  'having  always  in  his  possession'?   I  do 
not  understand  it  to  be  that  he  must  have  a  certificate  of  shares  In 
actual  and  continuous  physical  possession,  but  that  he  must  have 
snares  always  under  his  control,  so  that  when,  in  due  course  of  busi- 
ness, he  is  called  upon,  he  can  deliver  without  going  into  the  market 
to  buy.    He  does  not  convert  the  stock  of  his  customer  simply  by 
using  it  in  the  ordinary  way  in  which  brokers  conduct  their  business 
by  borrowing  money  to  carry  all  their  customers'  stocks,  pledging 
and  repledging  even  in  bulk  from  time  to  time  according  to  the  cus- 
tom of  their  business  and  as  the  necessities  of  their  transactions  may 
require,  and  to  enable  them  to  hold  the  shares,  so  long  as  they  have 
shares  under  their  control  and  available  to  perform  their  specific 
contracts  with  their  customers  when  called  upon  to  do  so."^    Thou^ 
the  custom  of  brokers  does  seem  to  sanction  large  powers  in  the  mat- 
ter of  pledging  the  stock  of  their  customers,  the  courts  have  been 
conservative,  and,  for  the  purpose  of  protecting  the  customers,  permit 
such  pledging  only  within  certain  well-defined  limits.    In  the  same 
case  from  which  we  have  Just  quoted,  the  main  opinion  in  the  cose 
recognises  the  right  to  repledge,  but  only  for  an  amount  not  exceed- 
ing the  indebtedness  due  from  the  customer  to  the  broker.    In  sucb 
a  case  the  customer  Is  protected,  for   he  could   have  gone  to  the 
pledgees  and  have  obtained  his  securities  by  payment  or  tender  of 
the  amount  of  bis  indebtedness.    *'But  mingling  them  with  other 
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•ecnrttlM*'*  nld  the  ooort.  ^'tnd  pledging  them  for  en  ameant  lexger 
then  the  defendant* e  (enetomer'e)  Indebtedneee  wonld  baTe  placed 
than  where  tlie  defendant  conld  not  hare  obtained  them  by  a  pay* 
ment  or  tender  irf  the  amount  of  his  indebtedneee."    Ooneedlng  the 
richt  to  pledge  for  an  amonnt  eqnal  to  the  broker^e  Uen*  that  right 
«etce  'the  instant  the  lien  Is  discharged  by  the  tender  or  payment 
of  ttie  debt,  or  the  performance  of  the  coTonant  or  engagement  for 
▼hidi  the  eecurHy  Is  glTsn**:  Lawrence  t.  ICaxwell,  68  M.  T.  10;  Van 
Toorhle  t.  Bea»  108  Pa.  8t  lA.    And  as  soon  as  the  lien  of  the  broker 
1B  dlsehaiged,  he  must  retom  the  stock  to  the  porchaeer:  Lawrence 
T.  ICsxweD,  68  Barb.  611.    If  the  broker  can  pledge  the  stodc  in  soch 
a  ivay  that  it  conld  be  retnmed  to  him  on  payment  of  the  snm 
lotned,  the  broker  wonld  not  be  liable*  proTlding  custom  or  an  agree- 
ment of  the  parties  sanctions  a  pledge  at  alL    ''Sach  a  nee  of  the 
■tock  might  not  be  inconsistent  with  the  intention  of  the  parties, 
eiiA  woold  not  enbrert  the  ultimate  right  of  the  pledgor^:  German 
fliT.  Benk  t.  Benshaw,  78  Md.  476i.    If  senctioned  by  the  agreement 
«f  the  partlee  or  by  the  customs  of  the  stock  exchange,  a  broker  may 
iqdedge  the  stock  of  his  purchaser,  proriding  such  a  pledge  win  not 
pr^tndlee  the  Interests  of  the  purchaser.    Some  of  the  eerlier  cases 
•Mm  not  to  hare  recognised  the  right  to  pledge  stock,  though  it  Is 
the  custom  of  stock  brokers  to  do  so»  no  distinction  being  recognised 
Wtween  sto^  and  any  ottier  artide  of  personal  property  that  might 
be  pledged:  See  Dykers  ▼.  Allen,  7  Hill,  497,  42  Am.  Dec  87. 

Bmfcer'*  JUghU  mud  IhMm  m  /Mere  of  JTsfvla^lf ost  of  the  dUB- 

cDltles  between  brokers  and  their  purchasers  haTO  arisen  when  the 

nuuiln  depoelted  by  the  purchaser  has  become  exhausted,  and  the 

necessity  arises  for  immediate  action  in  order  to  prerent  loss  to  one 

«  both  of  the  parties.   The  question  as  to  what  a  broker  shall  do 

when  the  margin  deposited  with  him  is  exhausted  by  reason  of  a 

M  tai  the  market  yalue  of  stodcs  may  baTe  been  settled  by  the  con- 

^net  itsAf  or  by  some  spedflc  orders  of  the  purchaser.    In  euch  a 

tue  the  broker  has  nothing  to  do  but  to  follow  his  instructions, 

▼blch,  if  he  does  feithfully,  wffl  protect  him,  but  otherwise  he  will 

be  UsUe  for  any  resulting' loss.    This  point,  howcTer,  seems  to  have 

been  hot  recently  settled.    8ome  doubt  seems  to  haTo  existed  as  to 

the  duty  of  a  broker  to  sell  when  so  instructed  by  a  purchaser  upon 

tbs  tenure  of  margin,  since  the  rdatlon  between  them  was  that  of 

Mgor  and  pledgee    The  case  of  Zimmermann  t.  Hell,  86  Hun,  114 

•flmed  hi  166  N.  Y.  706,  satisfactorily  determines  what  are  the 

^ti  and  dutiee  of  the  parties  under  such  drcumstanesa.    In  this 

<sfle  the  purchaser's  margin  was  exhausted;  he  could  d^poeit  no 

nM>re,  and  instructed  the  broker  to  sell,  which  he  fafled  to  do  until 

more  than  a  month  later.   The  court,  in  holding  that  the  pnrchaser 

^^  not  liable  for  the  intervening  loss^  and  that  the  broker  should 

^▼e  sold  when  so  instructed  by  his  purchaser,  said:  ''While  the 

^  relation  between  broker  and  client  Is  that  of  pledgor  and 

V^«dM»  there  exists  likewise  that  other  legal  relation  of  principal 
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and  agent  And  we  fUl  to  see  why  an  agent,  in  the  case  of  a  pur- 
chaae  and  sale  of  stocks,  Is  not  in  the  same  position  with  respect  to 
his  principal  as  any  other  agent  wonld  be.  True,  he  has  an  agency 
coupled  with  an  Interest;  bat  this  relation  of  agency  when  once  se- 
ated Is  not  affected  by  the  question  whether  the  principal  has  or  bis 
not  kept  good  his  margin.  Until  the  transaction  Is  finally  dosed 
oat  and  a  profit  or  loss  results,  the  relationship  between  the  parties 
Is  undisturbed.  If  we  are  correct  in  this  view.  It  would  lie  an 
anomalous  conclusion  to  hold  that  an  agent,  for  his  own  supposed 
benefit  or  profit,  could  violate  the  instructions  of  his  principal,  and 
if  a  gain  resulted,  have  the  benefit  of  it,  and  if  a  loss,  charge  it  upon 
his  principal.  Bven  though  a  broker  engaged  in  the  sale  of  stocks 
has  an  interest  as  agent  in  the  transaction  or  In  the  property  which 
he  holds  for  his  principal,  there  is  no  hardship  in  his  beln^  obliged  at 
all  times  to  comply  with  the  client's  Instructiona.  It  Is  entirely 
within  the  broker's  right  at  all  times  to  protect  hlmsdf  by  reqolring 
Bufllcient  margin,  which,  if  not  forthcoming,  entitles  him  to  sdl  and 
thus  avoid  a  loss.  If,  on  the  other  hand,  he  Is  careleas  and  mhusi- 
nessllke,  and  permits  the  margin  to  become  ezhansted  and  a  loss 
results,  be  cannot  take  the  risk  of  making  this  good  by  holding  the 
property  of  his  principal  after  he  is  instructed  to  sell  the  same,  and 
for  any  additional  future  loss  occurring  after  such  Instmctions  are 
given,  hold  his  customer.  Any  other  rule  would  permit  an  agent  t» 
speculate  upon  the  account  and  at  the  risk  of  his  principal.  We 
think,  therefore,  that  the  customer  has  the  right  to  direct  the  tmker 
to  sell  his  stock  at  any  time,  and  unless  he  does  so  within  a  leasonf 
able  time  thereafter,  he  is  responsible  for  any  loss  that  may  resolt 
from  his  failure  to  obey  his  customer's  instructions.''  To  the  same 
effect,  see  Allen  v.  McGonihe,  124  N.  Y.  842;  HoUingshead  t.  Greesb 
1  Cln.  Rep.  806;  Lazare  v.  Allen,  20  App.  Dlv.  (N.  Y.)  816u  As  to 
what  Is  a  reasonable  time  within  which  to  sell  may  vary  with  tbt 
circumstances.  In  Johnston  v.  Miller  (Ark.),  68  8.  W.  Bep.  1002;  It 
was  held  that  a  sale  on  Monday  morning  was  within  a  reasooable 
time  where  the  purchaser  had  instructed  the  broker  on  the  Sondsy, 
the  previous  day,  after  having  received  three  telegrams  tnm  Ihe 
broker  on  the  three  preceding  days  that  the  market  was  falUng 
and  demanding  additional  margins.  What  is  a  reasonable  time 
within  which  to  sell  is  a  question  of  law:  Davis  t.  Gwynne,  07  N.  T. 

076. 

Where  the  margin  in  the  broker's  hands  is  not  yet  exhausted,  a 
broker  clearly  has  no  right  to  sell  the  stock  without  Instmctions 
from  the  purchaser:  Denton  v.  Jackson,  100  111.  488.  In  Kanady  v. 
,  Burk,  18  Mich.  278,  where  the  margin  was  exhausted,  the  brokeis 
agreed  not  to  sell  until  a  certain  time,  yet  they  sold  before  tfast 
time,  and  it  was  held  that  the  purchaser  must  tender  porformaBoe 
at  the  specified  time  in  order  to  put  the  broken  In  defaidt  It 
wonld  seem,  however,  that  if  the  broker  is  a  mere  agent  of  the  pur- 
ehaser,  a  promise  not  to  sell  until  a  certain  time  amounts  to  a  dl- 
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rection  from  the  principal  to  the  same  effect,  which  the  broker  (the 
igent)  Is  obliged  to  follow,  and  If  he  falls  to  do  so  and  sella  before 
the  time  has  expired,  he  is  liable  to  his  principal  (the  pnrchaser) 
for  whaterer  damage  he  has  suffered.  This  was  so  held  In  Morgan 
▼.  Jandon,  40  How.  Pr.  366.  See,  also,  Rogers  t.  Wiley,  181  N.  T. 
527.  The  purchaser  may  instruct  his  broker  to  act  in  his  best  Judg- 
ment in  regard  to  a  deal  made  on  his  account,  and,  if  the  broker 
does  so  act  and  loss  results,  he  is  not  liable:  Gameron  t.  Durkheim* 
65  N.  T.  425. 

A  broker,  being  the  agent  of  his  purchaser,  has  no  right  to  sell 
the  8to<!k  be  has  purchased  for  his  principal  without  a  demand  for 
additional  margins  and  notice  that  in  default  of  sufficient  margtai 
Mng  deposited  he  will  be  obliged  to  protect  himself  by  a  sale.    In 
every  contract  to  buy  or  sell  on  margin  there  Is  an  Implied  agree- 
ment that  if  the  purchaser  or  seller  should  fall  to  maintain  his  mar- 
jTin.  the  broker  may  sell  for  his  reimbursement  to  protect  himself 
fhim  loss,  proTlding  he  makes  a  demand  for  additional  margin  and 
fives  notice  that  if  It  is  not  furnished  he  will  seU  the  securities: 
Bchepder  ▼.  Eisner,  8  Daly,  IL    In  Minor  t.  Beveridge,  67  Hun,  1, 
the  court  said:  ''Where  there  Is  a  contract  to  carry  stocks  upon  a 
Dirghi,  an  agreement,  as  part  of  the  contract  Is  Implied  that  such 
ttodn  shall  not  be  sold  in  case  there  Is  danger  of  the  exhaustion  of 
ttie  margin  until  additional  margins  shall  be  applied  for  and  a  rea- 
sonable time  afforded  for  the  furnishing  of  the  same The 

nle  of  stock  without  notice  Is  a  breach  upon  the  part  of  the  broker 
of  the  eimtract  under  which  the  stocks  were  purchased.**    Brokers 
are  not  required  to  carry  stocks  indefinitely.    "WheneTer,**  said  the 
eoort  In  Stenton  t.  Jerome,  54  N.  Y.  480,  'they  desire  to  dose  the 
transaction  In  reference  to  any  stocks.  It  was  their  duty  to  tender 
tl^  certlflcates  thereof  to  the  plaintiff  [purchaser]  and  demand  pay- 
ment for  them;  then.  If  within  a  reasonable  time  she  did  not  take 
and  pay  for  the  stocks,  they  had  a  right  to  sell  them  to  satisfy  their 
Ken,  after  first  giving  her  notice  of  the  time  and  place  of  sale. 
Tbere  was  only  one  contingency  in  which  they  could  under  the 
Mreement  sell  the  stock  without  notice,  and  that  was.  If  the  plain- 
tUTt  margin  fell  below  twenty  per  cent  and  she  fUIed,  upon  de- 
mand, to  make  the  margin  good,  then,  by  the  express  stipulation  of 
the  agreement,  they  ^uld  sell  without  notice.    Here  there  was  no 
demand  for  margin,  and  hence  there  was  no  right  to  sell  on  account 
of  the  Insufficiency  of  the  margtai.**    Both  demand  for  additional 
maigtai,  and,  upon  fiillure  to  furnish  it  notice  that  a  sale  will  be 
nuule,  are  requisite  in  order  that  a  broker  may  make  a  valid  sale 
of  stock  purchased  on  margin:  Gruman  ▼.  Smith,  81  N.  T.  26.    Be- 
gardittg  the  necessity  of  notice  of  sale,  it  was  said  in  Bitter  ▼. 
^^Qdiman,  86  How.  Pr.  284:  ''Doubtloss,  parties  may  agree  that  the 
^fffiket  may  sell  without  notice,  when  stocks  tttU  in  price  so  that  the 
BuiTgin  does  not  cover  the  difference  between  current  rates  and  the 
Kice  paid.    Butt  in  the  absence  of  any  such  agreement  it  would  be 
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t  breach  of  good  faith  and  common  honesty  to  allow  the  plataitlirs 
property  to  be  sacrificed,  without  giving  him  an  opportonlty  to  In- 
crease his  margin,  and  hold  the  stock  for  a  fayorable  6hange  In  the 
market  I  know  It  Is  said  that  floctnatlons  In  tha  t^odk,  maifciet  sre 
so  sadden  and  unexpected  that  there  Is  not  time  to  glTe  notte;  but 
these  abrupt  transitions  in  the  yalue  of  stocks  are  and  hare  been 
well  known  for  many  years,  and  should  be  proTlded  for  by  brokors 
and  those  with  whom  they  deaL  If  no  such  provlalon  la  made* 
parties  must  abide  by  the  rules  of  law."  In  Foots  t.  Smith,  135 
ICass.  92,  the  necessity  for  making  a  demand  for  more  margins  wis 
sought  to  be  done  away  with  by  the  fact  that  the  purdiaaei;  who 
had  agreed  that  If  his  margin  was  exhausted  the  broker  should 
draw  on  him,  had  gone  out  of  the  state  and  had  made  up  proTlste 
for  the  payment  of  a  draft  But  the  court  held  that  tbm  broken 
had  no  right  to  seD  until  the  purchaser  was  put  In  deCautt,  aad 
under  the  terms  of  the  contract  the  only  way  In  whldi  lie  could  be 
placed  In  default  was  by  a  fslluie  to  pay  the  draft  when  dzaim 
upon  by  his  brokers.  The  common  law  Is  strict  In  tta  requirement 
that  a  demand  for  additional  margin  shall  be  made  and  notlee  of 
sale  Shan  be  glren:  See,  further,  PerIn  t.  Parkei;  17  HL  App.  169; 
Denton  t.  Jackson,  106  HL  48S. 

As  already  Intimated,  the  parties  may  by  agreement  dlq^ense 
with  the  necessity  tor  notice  to  be  given  to  the  purchaser  beAxe  a 
broker  can  sell:  Cameron  ▼.  I>urkhelm,  5S  M.  T.  42S;  Wicks  ▼. 
Hatch,  62  N.  Y.  68&.  But  where  a  purchaser  agrees  to  fomltfi  ad- 
ditional margin  on  demand.  In  default  of  furnishing  whidi  the 
brokers  could  sell  without  notice.  It  was  held  that  no  authority  was 
conferred  on  the  brokers  to  seD  without  first  making  demand  for 
more  margin:  Stenton  t.  Jerome,  64  N.  T.  480l  As  to  whether  flwre 
can  be  a  sale  without  notice  If  the  custom  of  the  vtatk  exehsnge 
sanctions  such  a  proceeding,  there  Is  some  conflict  of  authoitty.  In 
liarkham  ▼.  Jaudon,  41  N.  T.  286,  such  a  custom  was  htid  to  be  ef 
no  effect  "The  broker  had  no  right  to  sell  without  such  a  notlee,* 
said  the  court  ''A  practice  or  custom  to  do  otherwise  would  hsfe 
no  mora  force  than  a  custom  to  protest  notes  on  the  first  day  of 
grace,  or  a  custom  of  brokers  not  to  purchase  the  shares  at  sH.  la 
a  case  like  the  present,  but  to  content  themselves  with  a  memorsn- 
dum  or  entry  In  their  books  of  the  contract  made  with  thetr  cos- 
tomer.  Such  practice  in  each  case  would  be  In  hostility  to  the  tenns 
of  the  contract  ftn  attempt  to  change  Its  obligation,  and  would  be 
▼old.'*  To  the  same  effect,  see  Taylor  ▼.  Ketchum,  86  How.  Pr.  2St 
But  In  Appleman  r.  Fisher,  84  Md.  64(K  the  contract  was  deemed 
to  have  been  made  with  an  implied  understanding  that  the  customs 
of  the  stock  exchange  should  be  a  part  of  It  although  the  partleolar 
custom  to  sell  without  notice  was  unknown  to  the  customer.  The 
tendency  certainly  is  to  allow  the  custom  of  a  sto<^  exchange  to 
enter  into  and  form  a  part  of  the  original  contract  Itsdf,  espedslly 
where  the  purchase  or  sale  Is  to  be  conducted  In  a  particular  «!• 
change  or  board  of  trade  which  Is  known  to  haTO  regular  rules  end 
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emtomm  woireeabig  Its  tnuisactloiis:  See  Corbett  r.  Underwood,  88 
m.  324,  25  Am.  Rep.  8d2;  Denton  ▼.  Jackson,  106  HL  488;  and  fhe 
principal  case.    The  qnestion  Is  very  largely  settled  now  by  the  tad 
that  the  written  authority  which  brokers  exact  ftom  their  purchasers 
flTes  than  the  power  to  make  a  sale  of  the  stocks  purchased  with- 
out the  necessity  ot  notice.    In  the  absence  of  an  agreement.  It  Is 
the  Jnst  and  reasonaUe  rale  that  a  demand  should  be  made  upon 
the  pnrdiafler  to  famish  additional  margin  when  that  which  he  has 
deposited  has  been  exhausted,  and  that  If  such  demand  Is  not  com- 
plied wtth,  tbe  broker  may  sell  without  farther  notice  to  the  pur- 
chaser.   A  custom  of  a  stodc  exchange  which  went  no  further  than 
this  wmdd  be  reasonable  and  should  be  upheld.    But  a  custom  which 
dispenses  with  all  demand  for  additional  margin,  and  which  fur- 
nishes no  opportunity  to  the  purchaser  to  saTS  his  InTsstment  if  ho 
desires^  would  seem  to  be  unreasonable  as  unjustly  depriying  the 
pfoxthassr  of  his  pniperty  and  should  not  be  sustained.    It  seems 
that  whece  the  transaction  does  not  amount  to  a  pledge  of  the  stock 
that  the  role  requiring  notice  to  be  given  does  not  operate^  the 
hrokos  baring  the  right  to  sell  or  to  buy  when  they  see  tit  to  pro- 
tect themselTes:  Sterling  ▼•  laudon,  48  Barbi  460.  Oompare  Ctorbett  r* 
Underwood,  88  HI.  824, 25  Am.  Bep.  882.  What  Is  a  reasonable  notice 
to  a  puithaser  to  furnish  additional  margin  depends  upon  the  drcum- 
stances  of  each  case.    Two  days'  notice  Is  undoubtedly  more  than 
SDflldent:  Stewart  t.  Drake,  46  M.  T.  449.    One  hour's  notice  la 
▼holly  inadequate:  Lasare  t*  Allen,  20  App.  DIt.  (N.  Y.)  818.    A 
pnrchaser  may,  howcTer,  walre  his  right  to  object  to  a  notice  as  not 
bebig  sufficient:  Oillett  t.  Whiting,  141  N.  T.  71,  88  Am.  St  Bep. 
T82l   a  broker  may  likewise  waive  his  right  both  to  deirand  more 
msigins  and  to  close  the  account  and  sell  the  stock  In  the  absence 
of  sddltlonal  margins:  Rogers  ▼.  Wiley,  181  N.  T.  627.    The  rule 
that  a  broker  cannot  sell  without  Instructions  flrom  his  principal 
nnlees  his  margin  is  exhausted  and  demand  for  more  has  been 
made  applies  also  to  a  purchase  of  stock  to  corer  a  sale  which 
bu  been  made  for  his  prlncipaL    *^e  Is  the  agent  of  his  customer, 
and  must  obey  his  orders  both  in  making  the  sale  and  In  corering^ 
tT:  White  T.  Smith,  54  N.  T.  522.    If  the  principal  refuses  to  de- 
posit additional  margin  where  he  has  ordered  the  broker  to  sefl 
stock  for  him,  the  broker  may  buy  Immediately  to  protect  himself. 
Sot  where  the  principal  does  not  refuse  absolutely  to  furnish  suffi- 
cient margin,  but  his  refusal  is  conditional,  the  broker  Is  not  obliged 
to  buy  immediately  to  cover  the  sale*  and  Is  not  required  to  buy 
nntn  It  is  necessary  for  him  to  deliver  the  property  already  sold: 
Pain  T.  Parker,  126  UL  201,  9  Am.  St  Bep.  671. 

Astiaser'f  Bemediea  agointt  Hi$  Brotor.— We  have  already  noticed 
^t  an  unauthorised  sale  of  stocks  held  by  a  broker  as  pledgee 
of  Us  purchaser  Is  a  conyerslon,  and  In  such  a  case  the  pur* 
disaer  may  maipt>^in  an  action  of  trover  to  recover  the  value  of  the 
Mocks:  Ohew  t.  Ix>uchhelm,  80  Fed.  Bep.  600;  Baker  v.  Drake*  88  JSL 
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T.  518.  28  Am.  Rep.  80;  Markbam  t.  Jandon,  41  N.  Y.  285l  The 
•ame  Is  true  where  the  broker  unlawfully  pledges  the  stock  for  his 
own  debt  We  have  seen  that  there  may  be  cases  tai  which  a  broker 
can  repledce  stocks  purchased  for  his  principal,  and  wlMte  sodi  a 
right  exists  the  exercise  of  It  cannot  amount  to  a  eoaTsnioiL  In 
the  absence  of  such  a  ri^t,  a  lepledge  of  the  goods  would  anumst 
to  a  conTerslon,  for  which  trorer  win  lie:  Herchanti^  Nat  Bank  t. 
Trenholm«  12  Helsk.  620.  While  the  sale  of  stocks  may  be  a  con- 
Terslon, the  sale  of  the  particolar  stocks  purchased  wID  not  be  a 
conTerslon  if  the  broker  has  at  all  times  In  his  possession,  or  under 
his  control,  securities  of  the  same  kind  and  of  like  amonnt  as  those 
sold:  Douglas  t.  Carpenter,  17  App.  DIt.  (N.  T.)  82a  Shares  of 
stock,  as  has  been  said,  hare  no  earmarks,  and  it  Is  irtmily  Imms- 
terlal,  so  fAr  as  the  purchaser  Is  concerned,  wheUier  lie  olrtalns  tiis 
stock  which  was  actually  purchased  for  him,  or  whettier  It  to 
stock  of  the  same  identical  kind:  See,  also,  Caswell  t.  PvtnaaDt,  ISO 
N.  T.  168.  A  purchaser  may  by  his  actions  walTS  his  right  to  re- 
coTer  for  a  conTerslon  of  the  stock:  Stewart  t.  Drake^  46  N.  T.  HSk 
It  Is  unnecessary  for  ns  to  discuss  here  the  proper  rule  of  danuges 
in  case  of  a  couTersioo  of  stock  where  the  purchase  Is  on  maigla, 
whether  the  purchaser  can  recoT<»  the  highest  Intermediate  Tsloe 
of  such  stock,  or  whether  he  Is  confined  to  the  Talne  at  the  tima 
of  the  loss.  The  latter  rule  would  seem  to  be  the  most  Jost  sad 
reasonable,  especially  considering  the  nature  and  purpose  of  the 
transaction.  The  former  rule  Is  held,  howoTcr,  in  New  York  and 
some  other  Jurisdictions:  Merchants'  Nat  Bank  t.  Trenholm,  12 
Heisk.  620;  Baker  t.  Drake,  06  N.  Y.  618,  28  Am.  B^.  80L  The  dis- 
senting opinions  in  this  last  case  show  dearly  the  nature  and  eflM 
of  the  New  Tork  rule. 

Where  a  broker  sells  his  purchaser's  stock  In  Tlolatton  of  kto 
agreement,  the  purchaser  can  either  ratify  and  daim  the  benefit  of 
the  sale,  or  daim  the  Talue  of  the  shares  on  the  day  of  sale:  Taus- 
sig T.  Hart  68  N.  Y.  426;  Strong  v.  National  etc  Assn^  46  N.  T.  718. 
In  the  first  case  the  brokers  subsequently  to  the  unlawful  sale  had 
acquired  similar  stock  at  a  greatly  reduced  figure,  which  they  hid 
bought  to  replace  the  shares  sold,  and  they  contended  that  baring 
the  stock  to  furnish  the  purchaser,  they  were  not  liable  to  him  to 
any  further  extent  To  this  the  court  replied  that  **the  subsequent 
acquisition  by  the  plaintiffs,  after  the  stock  had  fallen  to  a  reiy 
low  figure,  of  a  sufficient  number  of  shares  to  replace  those  which 
they  had  held  for  account  of  the  defendant  did  not  relleTe  them 
from  liability.  Such  reacquired  stock  was  noTor  accepted  by  the 
defendant  and  he  was  In  fact  ignorant  of  the  transactions.  To  al- 
low a  broker  to  sell  his  customer's  stock  without  authority,  and 
speculate  upon  replacing  it  at  a  lower  price,  would  be  encouraging 
speculations  by  agents,  at  the  risk  of  their  prindpals,  totally  faiad- 
missible  under  familiar  rules.  Should  the  stock  rise  largely  In  price 
after  the  broker  had  thus  deTested  himself  of  all  control  OTcr  the 
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•hares  which  he  had  purchased  on  the  order  of  his  principal,  the 
tooker  might  be  nnable  to  replace  the  shares,  and  the  principal 
would  have  no  remedy  except  a  personal  claim  against  the  broker. 
This  dearly  is  not  what  Is  contemplated  under  an  agreement  to  buy 
tad  carry  stocks.  The  customer  does  not  rely  upon  an  engagement 
of  the  broker  to  procure  and  furnish  the  shares  when  required,  but 
up<m  his  actually  purchasing  and  holding  the  number  of  shares 
ordered,  subject  only  to  the  payment  of  the  purchase  price."  Ingrar 
ham  T.  Taylor*  58  Conn.  508,  18  Am.  8t  Bep.  291,  Is  not  in  conflict 
with  this  ease,  for  while  in  this  case  no  actual  purchase  was  made 
by  the  brokers,  yet  they  were  ready  and  able  to  furnish  the  stocks 
tt  any  time  and  to  deliver  them  on  demand  at  the  price  of  the  day 
of  the  contract.  The  abOlty  to  furnish  the  stocks  to  the  purchaser 
<m  demand  at  the  price  for  which  they  could  hare  been  purchased 
tt  the  date  of  the  contract  is  all  that  Is  required.  A  purchaser 
cannot  urge  inconsistent  remedies,  though  he  may  have  an  election 
to  choose  one  or  the  other.  "He  cannot  charge  the  [brokers]  with 
the  price  or  Talue  of  the  stock,  either  as  purchasers  or  haying  con- 
Terted  It,  and  at  the  same  time  daim  that  the  stock  Is  undisposed 
ot  and  the  accoont  for  that  reason  not  closed":  Taussig  t.  Hart,  49 
N.  Y.  a»L 

A  purcbaaar  may  recover  deposits  which  he  has  placed  with  a 
hroker  as  a  margin  for  the  purchase  of  stocks,  when  the  brokor 
ftfls  to  follow  his  instructions  and  commits  a  breach  of  his  contract 
In  Prout  ▼.  Chisolm,  21  App.  Div.  (N.  Y.)  64,  such  a  recavery  was 
noctksiied  where  the  brokers,  instead  of  making  actual  purchases 
and  sales,  reported  to  the  purchaser  fictitious  transactions  which 
appeared  only  on  their  books.    The  court  said  the  brokers  were 
foUty  of  fraud,  and  that  the  purchaser  could  recover  the  margins 
d^KMited,  whether  he  had  been  actually  injured  or  not.    In  Denton 
Y.  Jackson,  106  HI.  438,  the  brokers  sold  before  the  margin  deposited 
by  their  client  bad  been  exhausted,  and  it  was  held  that  the  brokers 
were  liable  for  any  loss  resulting  to  their  client,  and  that  he  could 
leoover  from  them  the  money  deposited  as  margins.    In  Higglns  v. 
McCrea,  23  Fed.  Rep.  782,  the  brokers,  upon  the  cancellation  of  con- 
tncts  which  they  had  made  for  their  customer,  had  failed  to  sub- 
stitute other  contracts  In  accordance  with  the  rules  of  the  Chicago 
I^oard  of  Trade,  which  action  was  taken  without  the  knowledge  or 
unseat  of  their  customer,  and  the  court  permitted  a  recovery  of 
the  margins  which  had  been  deposited.    But  where  the  purchaser 
has  failed  to  keep  good  his  margin,  the  mere  fact  that  the  broker 
^  Delected  to  comply  with  some  custom  of  the  exchange  Is  not 
inch  a  breach  of  the  contract  as  will  permit  the  purchaser  to  recov<» 
the  margins  he  has  deposited:  Patterson  v.  Keys,  1  Cin.  Bep.  94. 

^ff^aterU  Rigktt  o»  ImoVoenoy  of  Broker.-^The  rights  of  customers 
oa  the  inscdvency  of  their  broker  has  been  a  matter  of  some  liti- 
gation. The  customer  Is,  as  we  have  seen,  the  owner  of  the  stock, 
^  broker  being  a  mere  pledgee,  so  that  when  the  broker  becomes 
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IniolTwit  fhe  qneBtloii  ariaefl  as  to  who  Is  entitled  to  tlM  stock  wUtii 
the  bioker  hae  r^pledged  for  hie  own  debt    If  the  hrolnr  his  not 
r^pledged  the  stocks,  but  lacks  a  saffldent  amount  to  Battaty  sA  tts 
enstomecs  who  hare  been  pnrehasers  on  maigln,  thej  will  ihare  pro 
rata  In  the  distrlbntion  of  the  stock.   Before  they  can  recoTer  their 
stodES»  howoTer,  there  mnst  be  a  discharge  of  the  setenl  stodgsi 
b7  a  paTment  of  the  Indebtedness  of  each  purchaser  to  the  taisolTent 
broker:  Skiff  ▼.  Stoddard,  68  Coon.  iJOS.    Debtor  and  oedlter  eos- 
tomers  stand  In  the  same  positions;  ^e  creditor  coBtomer  Is  not  en- 
titled to  any  priority  orer  the  other,  since  he,  the  same  as  the  debtor 
customer,  Is  nothing  more  than   a  costomer  whose  stock  Is  hdd 
as  a  pledge  by  the  broker:  Skiff  ▼.  Stoddard,  68  Ckmn.  196.  OAe  men 
fiact  that  one  purchaser  can  trace  his  stock  gives  him  no  prior  or 
greater  equity  to  the  stocks  In  the  possession  of  the  Insolvait  hcote 
than  that  possessed  by  other  purchasers  on  margin:  Sffloocki  t. 
Oallandet,  06  Hun,  022.    Where  the  broker  has  rq;dedged  the  stod, 
haying  the  power  to  do  so,  the  purchaser's  rights  are  modfM  A 
some  extent    The  subpledgees  rightfully  hold  the  stocks  as  socnztty 
for  debts  owed  to  them  by  the  brokers,  and  the  stocks  cBJUui  te 
taken  from  them  by  their  general  owners  untQ  these  debts  are  mt« 
isfled.    So  that  these  debts  must  be  satisfied  out  of  the  proptf^^^ 
In  pledge,  and  any  surplus  Is  to  be  divided  among  the  orlgtoal  f» 
tomers  whose  property  the  stock  Is.    And  so  far  as  the  eastoinen 
are  ordinary  purchasers  on  margin,  they  will  share  alike  in  tbe  dli- 
trlbutlov:  Skiff  r.  Stoddard,  68  Conn.  108;  SUlcocks  ▼.  Oallaiidet.  68 
Hun,  522.  Put  It  frequently  happens  that  a  purchaser  has  deposM 
as  margin,  stocks  which  he  owns.  Instead  of  mon^,  and  the  tmdEff 
has  pledged  this  In  violation  of  his  trust    In  such  a  case  tlie  pD^ 
chaser  who  owns  this  stock  stands  In  a  different  and  better  poii- 
tlon  than  do  purchasers  on  margin  In  reference  to  the  sto6k  boo^t 
for  them  and  which  has  been  repledged*    And  when  a  sale  Is  nide 
to  satisfy  the  debt  of  the  subpledgee^  the  equity  of  tiie  pnrchuer 
who  has  deposited  his  own  stock  as  margin  Is  supolor  'lo  tint  o< 
the  owners  of  the  other  stocks,  and  It  Is  his  rl^t  to  have  an  appBct^ 
tlon  of  their  proceeds  to  the  discharge  of  the  pledge,  before  be  shsD 
be  called  upon  to  bear  a  burden  Imposed  upon  his  property  b7  ^ 
wrongful  act  of  his  bailee^*:  Skiff  t.  Stoddard,  68  Oonn.  196;  Bffl- 
cocks  V.  Gallaudet,  66  Hun,  622.    As  between  an  assignee  of  an  IB* 
solvent  broker  for  the  benefit  of  creditors  or  a  receiver  and  one  wbt 
has  purchased  stock  on  margin  and  who  can  Identify  tbe  stoA 
the  purchaser  has  the  better  right  to  the  stocks:  Wlllard  v.  Wblt^ 
06  Hun,  681;  Chamberlain  v.  Oreenleaf,  4  Abb.  N.  a  178.  Wbeie 
a  repledge  has  been  lawfully  made  by  a  broker,  and  up<m  bis  io^ 
vency  a  receiver  has  been  appointed,  the  receiver  Is  not  obliged  to 
redeem  the  pledged  stock  where  It  would  work  to  the  hij/aj  ef  <'^ 
creditors:  Chamberlain  v.  Greenleaf,  4  Abb.  N.  a  im   Bot  if  tbe 
rspledged  stock  has  been  sold  by  the  subpledgee  and  the  snilili> 
money  arising  therefrom  has  been  turned  over  to  the  receiver,  tbe 
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cnttomen  are  entitled  to  encb  proceeds  of  their  stock  which  has 
been  thns  disposed  of:  Chamherlaln  t.  Greenleaf,  4  Abb.  N.  O.  178. 
Broker's  ISsmsdiob— Where  a  broker  follows  his  legal   rights  In 
making  a  purchase  or  sale  on  margin  for  his  cnstomer,  he  Ib  entitled 
to  recoT^  for  any  loss  he  may  have  suffered  In  excess  of  the  margins 
d^Kwited  with  him  as  secnrlty.    "It  Is  necessarily  Implied  In  rach 
a  eontiact  that  If  the  defendant  should  fall  to  keep  np  and  maintain 
tbe  margin,  the  plaintiff  should  have  the  right  to  sell  the  gold  for 
bis  relmbnrsement  and  secnrlty*  and  that  If  he  should  do  so,  fairiy 
and  justly,  that  Is,  upon  notice  to  the  defendant,  and  In  such  a  man- 
ner as  to  obtain  the  actual  market  value  at  the  time  of  the  sa]% 
the  defendant  would  pay  the  difference,  as  money  laid  out  and  ex- 
pended at  his  request  and  for  his  use^:  Schepder  ▼.  Blsner,  8  Daly, 
VL  The  stocks  betaig  In  the  hands  of  the  broker.  It  Is  in  his  own 
power  to  reimburse  himself.    The  broker,  however,  may  have  rights 
acahist  the  purchaser,  even  though  he  converts  the  property  and 
BeOs  without  notice.    The  general  rule  as  to  pledgees  who  have  a 
lien  on  the  thing  pledged  Is  that  though  they  oouTort  the  pledged 
property  by  unlawfully  selling  it,  they  are  entitled  to  retain  the 
amoimt  of  their  Uen.    So,  In  Farrar  ▼.  Paine,  178  Mass.  68,  where 
tookers  Improperly  sold  stocks  after  the  purchaser  had  failed  to 
dnKwit  additional  margins,  the  court  hdd  that  the  brokers  "had  an 
biterest  In  the  property  to  the  extent  of  the  sum  due  them  for 
wbicb  the  property  was  held  as  security,  and  as  against  them  the 
tfalntifl  [purthaser]  to  that  extent  was  not  entitled  to  compenssr 
tion.**   And  In  Minor  t.  Beveridge,  141  N.  T.  890,  88  Am.  St  Bep. 
80i  the  court  said  that  "where  a  stock  broker  sells  without  doe  no- 
tice stock  purchased  by  him  for  a  customer,  on  a  margin,  and  held 
^  pledge  to  secure  the  advance  made  by  him  for  the  purchase,  he 
too  not  thereby,  as  matter  of  law,  extinguish  all  claim  against 
tbe  customer  for  the  advance,  but  the  customer  Is  entitled  to  be  al- 
lowed as  damages  the  difference  between  the  price  for  which  the 
stock  9M  and  for  which  he  received  credit,  and  Its  market  price 
then  or  within  snch  reasonable  time  after  notice  of  sale  as  would 
bare  enabled  him  to  replace  the  stock  In  case  the  market  price  ex- 
ceeded the  price  reallaed."    The  principal  case  furnishes  an  excti- 
knt  examine  of  the  extensive  remedies  brokers  may  acquire  against 
tbebr  customers  through  the  medium  of  a  stock  exchange  with  Its 
eostomo  and  established  rules.    The  rights  and  remedies  of  a  broker 
u  anetloned  by  these  eostoms  are  upheM  by  the  courts  even  tbooglb 
the  costomer  was  IgnofBSl  of  their  exlstenee:  80%  glMb  Ta^er  t. 
BiOey.  ]»  m.  ISL 
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BILL  OF  LADING— GABRIEB  AS  INSURBB.— A  proTlsloii 
In  a  bill  of  lading  that  all  the  deficiency  in  a  cargo  of  wheat  shall 
be  jMdd  by  the  carrter  and  deducted  from  the  freight,  makct  the 
carrier  an  insurer  that  the  amount  of  wheat  caUed  for  had  been 
delivered  to  It,  and  would  be  redelivered  at  the  end  of  the  route. 

GABRIKBS-SUBBOOATION  TO  OONSIGKBB'S  BIGHTS.- 
A  carrier,  who  has  i>aid  the  consignee  for  a  deficiency  in  the  quantitj 
of  wheat  delivered  to  it  by  the  owner  of  a  grain  elevator,  is  subro- 
gated to  any  right  of  action  which  the  consignee  may  have  bsd 
against  the  owner  of  the  elevator  by  reason  of  such  deficiency. 

CONSTITUTIONAL  LAW-WKIGHING  GRAIN— POWEE 
OF  LEGISLATUBB.— A  statute  is  in  excess  of  the  powers  of  a  leg- 
islature which  makes  conclusive  the  action  of  a  state  welghmaster 
in  weighing  gratai  at  terminal  elevators.  Such  a  law  Is  an  arbitmy 
exercise  of  power,  and  attempts  to  deprive  a  person  of  his  day  la 
eonrt  by  dosing  his  mouth  absolutely  when  he  comes  Into  court 

CONSTITUTIONAL  LAW  —  BLBVATOBS  WBIGHINO 
GBAIN.— The  business  of  handling  grain  in  elevators  is  affected 
with  a  public  interest  and  may  be  regulated  by  the  legialatiira 
Hence,  the  legislature  may  provide  that  the  act  of  a  weighmaatef 
in  weighing  grain  can  be  impeached  only  when  the  party  oomplahh 
ing  was  himself  free  from  fault  or  negligence,  and  when  it  Is  demoD- 
strated  by  dear,  strong,  and  satisfactory  evidence  that  there  was 
in  fact  a  substantial  mistake  In  the  weighing. 

ARBITRATION.— THB  DECISION  OF  AN  UMPIRE  cas 
only  be  impeached  for  fraud  or  such  gross  mistake  as  would  tD- 
ply  bad  faith  or  a  failuro  to  exerdse  an  honest  Judgment 

Searle  &  Spencer,  for  the  appellant. 

DaviSy  Kellogg  &  Severance,  for  the  respondent. 

**^  CAKTY,  J.  Plaintiff  is  a  common  carrier  of  frd^t  <m 
the  Great  Lakes,  between  Duluth  and  Buffalo.  Defendant 
owns  and  operates  a  public  elevator  at  the  dock  in  Duluth,  in 
which  the  wheat  of  different  parties  is  stored,  commingled  in  a 
common  mass. 

On  October  20, 1896,  Spencer,  Moore  ft  Co.  proceeded  to  ship 
from  Duluth  to  Buffalo,  on  plaintiff's  steamship,  the  *^eg^" 
ninety-seven  thousand  five  hundred  and  eighty-seven  bushels  of 
wheat.  This  wheat  was  stored  in  said  elevator,  and,  while  be- 
ing delivered  from  the  elevator  to  the  ship,  was  weighed  ont 
by  the  assistant  state  weighmaster,  under  the  laws  of  Ifinne- 
sota.  The  cargo  of  wheat  was  delivered  at  Buffalo,  but  it  is 
claimed  that  it  fell  short  in  weight,  and  that,  by  reason  of  mu- 
tual mistake  in  weighing  the  wheat  at  Duluth,  one  thousand 
and  sixty-two  bushels  less  than  the  required  amoimt  were 
delivered  on  hoard  the  ship.    The  hills  of  lading  delivered  bj 
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plaintiff  to  Spencer,  MooTe  &  Co.  contain  the  following  proii- 
Bons:  ^AU  the  deficiency  in  cargo  to  be  paid  by  the  carrier  and 
deducted  from  the  freight,  and  any  ezceas  in  the  cargo  to  bo 
paid  for  to  the  carrier  by  the  consignee.'' 

When  the  wheat  was  deliTered  at  Buffalo  to  Spencer,  Moore 
k  Co.,  the  consignees,  they  deducted  from  the  freight  the  wapk 
of  eight  hundred  and  sixty-nine  dollars  and  sixty-fonr  cents^ 
the  market  yalne  of  the  one  thousand  and  sixty-two  bushels; 
and  plaintiff  brought  this  action  to  recoTer  this  amount  from 
defendant. 

On  the  trial  the  court  ordered  a  verdict  for  defendant,  and, 
from  an  order  denying  a  new  trial,  plaintiff  appeals. 

1.  We  are  of  the  opinion  that,  by  reason  of  said  clause  in  the 
bill  of  lading,  plaintiff  was  an  insurer  that  the  amount  of 
wheat  called  for  had  been  deliyered  to  it,  and  would  be  redeliT- 
ered  at  the  end  of  the  route;  and,  when  plaintiff  paid  the  con- 
sigDee  for  the  deficiency,  any  cause  of  action  held  by  the  oon- 
tignee  therefor  against  defendant  passed,  by  subrogation,  to 
plaintiff. 

^^  2.  Defendant  claimed  it  had  deliTered  the  amount 
called  for  by  the  bills  of  lading.  Elevator  receipts  for  that 
amount  were  surrendered  at  the  time. 

On  the  trial,  plaintiff  offered  to  prove  that  there  were  in 
fact  delivered  from  the  elevator  to  the  ship,  at  Duluth,  one  thou- 
nnd  and  aixty-two  bushels  less  wheat  than  the  bills  of  lading 
called  for.  Defendant  objected  to  the  offer,  and  the  court  sus- 
tamed  the  objection.  This  is  assigned  as  error.  Section  7675 
of  the  General  Statutes  of  1894  provides:  ''Said  state  weigh- 
master  and  assistants  shall,  at  the  places  of  St.  Paul,  Minne- 
apolia,  Duluth,  and  St.  Cloud,  supervise  and  have  exclusive  con- 
trol of  the  weighing  of  grain  and  other  property  which  may  be 
mbject  to  inspection,  except  when  otherwise  ordered  or  directed 
l>7  the  party  shipping  the  same,  and  the  inspection  of  scales; 
and  the  action  and  certificates  of  such  weighmaster  and  his  as- 
Bistants  in  the  discharge  of  their  aforesaid  duties  shall  be  con- 
dnsive  upon  all  parties,  either  in  interest  or  otherwise,  as  to 
the  matters  contained  in  said  certificates/' 

It  seems  that  the  trial  court  held  that,  under  this  section,  the 
'^t  arrived  at  by  the  state  weighmaster  in  weighing  this 
▼heat  at  Duluth  is  conclusive,  and  cannot  be  questioned  in  this 
action.  In  answer  to  this,  appellant  cites  section  7706,  which 
b  a  part  of  the  same  act,  and  reads  as  follows:  ''Said  weigh- 
inaster  and  assistants  shall  give,  upon  demand  to  any  person 
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or  ponoBB  haTing  weighing  done,  a  certificate  under  his  hand 
and  aea],  ahoiring  the  amount  of  each  weight,  number  of  car  or 
can  weighed,  if  any,  the  initial  of  said  car  or  cars,  place  where 
weighed,  date  of  weighing,  and  contente  of  car.  And  it  k 
hereby  proyided  that  said  weighmaster's  certificate  ahall  be  ad- 
outted  in  all  actions  either  at  law  or  in  equity,  as  prima  &cie 
eridenoe  of  the  facts  therein  contained,  but  the  effect  of  aoch 
enidenoe  may  be  rebutted  by  other  competent  teBtimony.'' 

These  two  sections  are  in  pari  materia,  and  moat  be  eon- 
strued  together.  They  are  in  some  respects  in  direcl  eonflict 
with  each  other,  but  that  conflict  must  be  reooneiydd  if  it  is 
reasonably  possible  to  do  so. 

Section  7675  does  not  attempt  to  make  anything  eondusETe 
but  the  weight  ascertained  and  the  certificate  of  that  fact,  and 
does  not  provide  for  certifying  to  other  facta.  Section  77M  pro* 
Tides  for  certifying  to  a  number  of  other  ^cts,  such  as  the  num- 
ber of  cars,  *^  the  initials  of  the  car  or  cars,  the  conte&ts  of 
the  car  or  cars,  and  the  place  where  weighed.  When  these 
additional  facts  are  certified  to,  the  certificate  itself  ia  only 
prima  fade  evidence  of  any  fact  therein  certified.  But,  if  the 
weight  is  proved  by  competent  evidence  other  than  the  certifi- 
cate provided  by  section  7706,  the  intent  of  the  statute  ia  tiiat 
such  weight  shall  be  conclusive. 

8.  But  is  it  competent  for  the  legislature  to  make  the  weight 
thus  ascertained  absolutely  conclusive?  We  are  of  the  opinion 
that  it  is  not  The  legidature  cannot  in  this  manner  provide 
for  the  arbitrary  exercise  of  power,  so  as  to  deprive  a  person  of 
his  day  in  court  to  vindicate  his  rights.  And  the  law  which 
closes  his  mouth  absolutely  when  he  comes  into  court  ia  the 
same,  in  effect,  as  the  law  which  deprives  hin^  of  his  day  in 
court:  See  Cooley's  Constitutional  Limitations,  6th  ed.,  452; 
6  Am.  A  Eng.  Ency.  of  Law,  2d  ed.,  1050;  Graves  v.  Northern 
Pac.  K  R.  Co.,  5  Mont.  556,  51  Am.  Bep.  81;  Johns  v.  State, 
65  Md.  850;  Wantlan  v.  White,  19  Ind.  470. 

But  we  must  give  to  the  legislative  intent  the  utmost  effect 
which  the  constitution  will  permit.  The  statute  in  question  is 
a  police  regulation.  The  business  of  storing  and  >>^pHling 
grain  in  such  an  elevator  is  affected  with  a  public  interest,  is 
merely  a  link  in  the  chain  of  commerce,  and  may  be  regulated 
by  the  legislature  to  a  very  considerable  extent:  See  Munn  v. 
Illinois,  94  U.  S.  113,  126. 

The  legislature  has  the  right  to  give  to  the  act  of  the  weigh- 
master  in  weighing  grain  a  high  character  as  evidence,  and  to 
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proyide  that  such  act  can  be  impeached  only  when  the  party 
complaining  or  the  party  under  whom  he  claims  was  himself 
free  from  fault  or  negligence,  and  when  it  is  demonstrated  by 
dear,  strong,  and  satisfactory  eiddence  that  there  was  in  fact  a 
snbstantial  mistake  in  the  weighing.  No  trivial  error  or  trivial 
variation  between  different  weights  is  snfBcient  to  impeach  the 
weighing  of  the  state  weighmaster;  but  the  alleged  error  in  this 
case  is  one  thousand  and  sixty-two  bushels  in  a  total  of  ninety- 
seven  thonsand  five  hundred  and  eighty-seven,  and  that  is 
sufficiently  substantiaL 

In  OUT  opinion,  the  case  is  not  exactly  parallel  to  one  where 
the  parties,  by  voluntary  contract,  provide  for  an  umpire  to 
decide  on  the  matters  which  will  arise  between  them.  There 
the  deciaion  of  the  umpire  can  only  be  impeached  for  fraud  or 
such  grosB  mistake  *^  as  would  imply  bad  faith  or  a  failure  to 
exercise  an  honest  judgment:  Leighton  v.  Grant,  20  Minn.  298 
(345);  St.  Paul  etc  By.  Co.  v.  Bradbury,  42  Minn.  222;  Lang- 
don  T.  Northfield,  42  Minn.  464;  Shaw  v.  First  Baptist  Church, 
44  Mmn.  22. 

Under  the  statute,  the  party  running  the  elevator  has  no  op- 
tion as  to  whether  or  not  the  state  weighmaster  shall  weigh 
the  grain;  and,  in  our  opinion,  the  state  cannot  force  an  um- 
pire upon  such  party  against  his  will,  and  then  close  his  mouth, 
so  that  he  cannot  show  that  the  umpire  has  made  a  substan- 
tial mistake,  whether  that  mistake  is  the  result  of  fraud  or  bad 
faith,  or  merely  of  negligence. 

Under  the  constitution,  no  sound  distinction  can  be  made  on 
the  difference  between  a  case  of  bad  faith  and  a  case  of  mere 
negligence.  If  a  gross  error  has  been  committed,  and  his 
mouth  is  closed  by  the  statute,  he  will  be  deprived  of  his  prop- 
erty without  due  process  of  law,  whether  the  error  is  the  result 
of  bad  faith  or  not.  True,  in  this  case,  the  party  running  the 
derator  is  not  the  one  who  is  complaining.  The  plaintiff  is  en« 
forcing  merely  the  rights  of  the  shipper,  with  whom,  under 
General  Statutes  of  1894,  section  7675,  it  is  optional  whether 
the  grain  shall  be  weighed  by  the  state  weighmaster  or  not. 

The  law  does  not  force  this  statutory  umpire  upon  the  ship- 
per. The  umpire  is  one  of  his  own  selection,  and  it  may  be 
contended  that,  as  to  him,  the  case  is  the  same  as  that  of  a  case 
where  the  parties  voluntarily  agreed  on  an  umpire,  and  that, 
therefore,  he  cannot  impeach  the  weighmaster's  decision  with- 
out showing  fraud  or  such  gross  mistake  as  will  imply  bad  faith. 
But  the  statute  never  intended  to  make  the  weighing  condu- 
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rire  as  to  the  shipper,  and  not  conclnsiTe  u  to  the  par^  oper- 
ating the  eleyator.  In  thia  respect  the  rights  of  tiie  parties 
should  be  held  to  be  mutual  and  reciprocal,  and  the  treigb- 
master's  decision  no  more  conclusiTe  as  to  the  one  than  it  is 
as  to  the  other.  The  legislature  never  intended  to  give  t^e 
party  running  the  elevator  an  advantage  in  this  respect  The 
weighing  contemplated  bj  the  statute  is  a  weighing  in  the 
course  of  delivery,  and  as  a  part  of  that  delivery.  There  are 
three  parties  to  the  transaction,  the  shipper,  the  deTstor 
keeper,  and  the  state  weighmaster,  who  is  umpire  for  the  other 
two. 

In  this  case  the  weighmaster  was  acting  as  umpire  for  the 
shipper  '^^  and  defendant;  but,  by  reason  of  said  clause  in  the 
bill  of  lading  guaranteeing  the  weight,  the  plaintiff  stepped  into 
the  shoes  of  the  shipper  in  attending  to  the  weighing  and  detir- 
ery  of  the  wheat.  Then,  if  plaintiff  can,  by  dear,  strong  and 
satisfactory  evidence,  prove  the  alleged  error  as  a  demonstrable 
mistake  of  fact,  and  can  further  prove  that  it  was  not  gnil^ 
of  any  fault  or  negligence  which  contributed  to  that  error,  it 
should  have  been  allowed  to  do  so.  Plaintiff  should  have  been 
allowed  to  introduce  the  offered  evidence. 

The  order  appealed  from  is  therefore  reversed  and  a  neir 
trial  granted. 

BILL  OF  LADING— WHEN  CONCLUSIVE  AS  TO  QUANTITT. 
Ordinarily,  a  biU  of  lading  is  not  conclusive  as  to  the  amoont  of 
goods  shipped.  However,  if  it  contains  the  phrase  ''quantity  guar- 
anteed,"  it  becomes  conclasive  evidence  of  the  quantity  and  ren- 
ders the  carrier  liable  for  any  shortage:  Monographic  note  to  Chand- 
ler V.  Sprague,  38  Am.  Dec.  413,  414.  See  this  note,  pages  407-42^ 
on  biUs  of  lading  in  general. 

GRAIN  ELEVATORS— STATE  REGULATION  OP.— Grain  deTt- 
tors  are  charged  with  a  public  interest,  and  statutes  regulating  them 
are  Justifiable:  People  v.  Budd.  117  N.  Y.  1,  16  Am.  St  Rep.  460. 

STATUTE  MAKING  APPRAISERS'  VALUATION  CONCLU- 
BIYE.— An  act  of  the  legislature  rendering  railroad  companies  lia- 
ble for  cattie  killed  by  them  at  a  value  to  be  fixed  condusiTdy 
by  appraisers  is  unconstitutional:  Graves  v.  Northern  Pac.  R.  & 
Co.,  5  Mont  556,  51  Am.  Rep.  SI.  See,  also,  St  Paul  etc  R.  R.  Go. 
V.  Gardner,  19  Minn.  132,  18  Am.  Rep.  834.  For  a  statute  making 
certain  evidence  conclusive,  see  McCready  v.  Sexton,  29  Iowa,  3S6, 
4  Am,  Rep.  214. 

ARBITRATION— IMPEACHMENT  OP  AWARD.-The  awanl  of 
arbitrators  will  not  be  disturbed  without  clear  proof  of  corraptioo, 
partiality,  or  misconduct  on  their  part:  Brush  v.  Fisher.  70  Mich.  469L 
14  Am.  St  Uep,  610.  and  extended  nota. 
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MoGoVBRN   V.    McGoVEBN. 

[76  MiminOTA,  814.] 

WILIiS— ERRONEOUS  DESCRIPTION  OF  LAND.— A  will 
inirportin^  to  dispose  of  tbe  northeast  quarter  of  a  certain  section 
which  the  deceased  did  not  own,  does  not  devise  the  southeast 
quarter  of  the  same  section  which  the  deceased  did  own*  since  if 
the  false  description  in  the  will  is  rejected  as  surplusage,  there  is 
no  descrfptlon  left  by  which  the  land  intended  to  he  devised  can 
be  identified. 

H.  L.  Schmitt  and  Lorin  Cray,  for  the  appellant. 

W.  E.  Youngy  for  the  respondent. 

»»  CANTY,  J.  In  1882  Thomas  McGovem  made  a  last 
will.  He  died  the  next  day  and  the  will  was  prohated.  The 
will  proyides:  ^After  paying  my  lawful  dehts  and  funeral  ex- 
penses, I  give,  devise,  and  bequeath  to  my  wife>  Mary  McOov- 
em,  the  northeast  quarter  of  section  6,  in  township  107,  range 
25  and  all  the  personal  property  that  I  may  become  possessed  of 
at  my  death.** 

The  deceased  never  owned  or  had  any  interest  in  said  north- 
east quarter,  but  did  own  at  the  time  of  making  his  will  and  at 
the  time  of  his  death  the  southeast  quarter  of  that  section,  and 
resided  on  the  same  with  his  wife  and  family.  He  owned  no 
other  land.  **•  The  conrt  below  held  that  this  will-  did  not 
dispose  of  the  real  estate  so  owned  by  the  deceased,  and  awarded 
it  to  the  heirs  at  law.  Those  claiming  nnder  the  will  appeal  to 
this  conrt. 

In  our  opinion,  the  judgment  appealed  from  should  be  af- 
firmed. The  will  does  not  in  any  form  state  that  the  deceased 
owned  the  land  which  the  will  purported  to  devise,  and  if  the 
false  description  in  the  will  is  rejected  as  surplusage,  there  is 
no  description  left  by  which  the  land  intended  to  be  devised 
can  be  identified:  See  Schouler  on  Wills,  sees..  268,  269;  1  Jar- 
man  on  Wills,  6th  ed.,  412  et  seq. 

Judgment  affirmed. 

WILLS— BRROH  IN  DESCRIPTION.— A  will  purporting  to  de- 
vise *the  southeast  quarter  of  tbe  southwest  quarter  of  section  8/* 
operates  as  a  devise  of  the  northeast  quarter  of  the  southeast 
qtiarter  of  that  section,  if  that  was  the  only  land  owned  by  the 
testator:  Rook  r.  Wilson,  142  Ind.  24,  51  Am.  St  Rep.  163,  and  nots^ 
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SyANBUBG  t;.   F0S8EBH« 
(7f  MnnoMu,  SOOl] 

BPBOIFIO  PEBFOBMANCB  OF  ORAL  OONTRAOT  TO 
IDONYBY  BEAL  PROPB&TY.— Where  the  conaideiatioii  for  tfae 
purchase  of  lande  conBlsts  of  serylcee  to  be  rendered,  which  are 
of  such  a  peculiar  character  that  it  la  impossible  to  estimate  their 
value  to  the  vendor  by  a  pecanlary  standard,  and  he  did  not  intend 
to  measure  them  by  such  a  standard,  the  performance  of  the  ser- 
vices entitles  the  vendee  to  a  specific  performance,  notwithstand- 
ing the  contract  was  in  parol. 

8PDCIFI0  PBBPORMANCB-ORAL  CONTBACT  TO  OON- 
YBY  LANDS.— Where  an  uncle  and  aunt  take  three  infant  nieces 
into  thehr  family,  upon  an  oral  agreement  that  the  nieces  sball 
give  their  services  until  grown  up,  and  the  uncle  and  aunt  will 
leave  to  them  all  their  real  and  personal  property  which  they 
might  own  at  the  time  of  their  death,  the  services  to  be  perfornied 
by  the  nieces  are  of  such  a  character  that  a  performance  entitles 
them,  upon  the  death  of  the  uncle  and  aunt,  to  a  specific  perform- 
ance of  the  promise  to  convey  the  property. 

JTJRISDIOTION.— A  PROBATE  COURT  has  no  Jurisdiction 
over  actions  for  the  specific  performance  of  pared  contracts  for  the 
conveyance  of  real  estate.  Hence,  a  person  is  not  barred  to  enforce 
such  a  contract  in  a  court  of  general  jurisdiction,  even  thoogb  a 
will  has  been  proven  in  the  probate  court,  and  such  court  has  by 
decree  fixed  the  status  of  the  estate. 

PLEADING.— A  DEMURRER,  which  is  directed  merely  to 
the  want  of  jurisdiction  and  to  the  Insufficiency  of  facts  stat^  to 
constitute  a  cause  of  action,  does  not  reach  the  objection  that  there 
is  a  nonjoinder  or  misjoinder  of  parties. 

0.  Mosness  and  M.  L.  Fosseen^  for  the  appellant. 

John  M.  Rees^  for  the  respondent. 

^^  BUCK,  J.  Appeal  hy  defendant  from  an  order  ovcmil- 
ing  a  demurrer  to  plaintiff's  complaint.  The  grounds  of  the 
demurrer  are:  1.  That  the  court  has  not  jurisdiction  of  the 
subject  matter  of  the  causes  of  action  therein  stated;  2.  Hiat 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  facts  stated  in  the  complaint  and  admitted  by  the  de- 
murrer are  as  follows:  The  plaintiff,  whose  maiden  name  was 
Caroline  H.  Hanson,  when  a  year  and  a  half  old,  with  two 
sisters  under  six  years  of  age,  dame  with  their  father  from 
Europe  to  America,  to  live  with  their  unde  and  aunt,  James 
and  Anna  Mary  Fosseen.  James  Fosseen  died  about  December 
3,  1894,  and  his  wife  died  April  5,  1891.  Plaintiff  and  her  said 
sisters  lived  for  several  months  with  their  said  unde  and  auBi 
after  their  arrival  in  this  country,  and  thereafter  they  liTed 
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part  of  the  time  with  the  Fosseens  and  part  of  the  tune  with 
their  father,  until  about  January  23,  1876^  when  plaintiffs 
&ther  died.  At  that  time  plaintiff  was  about  eight  years  old, 
tnd  her  sisters  were  then  of  the  respectiye  ages  of  ten  and 
thirteen  years.  Immediately  after  the  death  of  their  said 
father  the  plaintiff  and  her  said  sisters^  as  aforesaid,  and  the 
said  James  and  Anna  Mary  Fosseen,  contracted  orally  by  and 
between  each  other,  in  fact  and  in  substance,  as  follows:  That 
if  the  plaintiff  and  her  said  sisters  would  come  to  the  house  of 
the  said  James  and  Anna  Mary  Fosseen,  as  aforesaid,  and  live 
with  them  and  give  them  their  services,  as  they  should  be 
directed,  untQ  they  had  grown  up,  in  consideration  thereof,  at 
their  death,  said  James  Fosseen  and  his  said  wife  would  give 
and  leare  to  the  plaintiff  and  her  said  sisters,  as  aforesaid,  all 
the  property,  both  real  and  personal,  which  they  then  owned 
and  which  they  might  own  at  the  time  of  their  death. 

Belying  upon  said  promises  and  agreements,  and  in  pur- 
suance of  said  contract  as  aforesaid,  the  plaintiff  lived  at  the 
hoii£e  of  said  James  Fosseen  and  his  said  wife  and  gave  them 
her  services^,  as  requested,  daily  and  continuously,  until  she 
was  twenty-one  years  of  age,  when  she  was  married  to  Charles 
H.  Svanburg,  her  present  husband.  The  services  so  rendered 
by  the  plaintiff,  as  aforesaid,  cannot  be  enumerated  specifically, 
but  they  consisted  of  housework  ^"^  of  every  kind  and  char- 
acter, all  work  in  and  about  the  house,  of  every  nature,  re^ 
quired  in  housekeeping  and  in  running  and  maintaining  a 
bome^  of  sewing,  washing,  ironing,  of  care  and  nursing  for  said 
James  Fosseen  and  his  said  wife,  and  much  other  and  different 
Und  of  work  done  and  performed  outside  of  the  dwelling-house 
in  many  and  different  ways  as  requested  by  the  said  James  Fos- 
seen and  his  said  wife.  During  said  time,  as  aforesaid,  a 
strong  affection  existed  between  said  James  Fosseen  and  his 
wife  and  the  plaintiff  and  her  said  sisters,  aforesaid,  and  the 
labor  and  services,  aa  aforesaid,  and  the  relationship  herein 
described,  were  daily  and  continuous  until  the  plaintiff  was 
Qumed,  as  herein  alleged.  The  plaintiff  never  received  any 
compensation  or  wages  whatever  for  her  said  work  and  services 
Dor  for  any  part  thereof. 

These  sisters  inherited  real  estate  of  value  of  two  thousand 
dollars,  and  about  December  1,  1885,  they  made  an  additional 
^^ntract  with  the  said  Fosseens,  as  follows:  That  if  said  plain- 
^  and  her  sisters  would  sell  and  convey  their  said  real  estate 
to  one  Swen  Anderson,  or  to  some  other  person  whom  said 
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James  and  Anna  Mary  Fosaeen  would  name,  and  give  the  money 
and  proceeds  thereof  to  said  James  Fosseen  and  his  aaid  wife, 
said  James  and  Anna  Mary  Fosseen,  and  each  of  them,  in  con- 
sideration thereof,  woxtld,  by  deed  or  by  will,  conrey  or  be- 
queath to  said  plaintiff  and  to  her  said  sisters,  aa  aforesaid,  all 
the  property  which  they  then  had  or  which  tiiey  might  there- 
after acquire,  both  real  and  personal,  in  equal  parts,  such  con- 
Teyance  to  take  effect  at  the  demise  of  the  said  James  and  Anna 
Mary  Fosseen,  and  that  said  James  and  Anna  Maiy  Fos- 
seen, in  consideration  of  the  premises,  would  give  and  leave 
to  the  plaintiff  and  her  said  sisters,  at  their  death,  all  the 
personal  property  which  they  should  own  at  their  demise.  Said 
deed  or  will,  as  aforesaid,  was  to  be  left  at  the  death  of  said 
James  and  Anna  Maiy  Fosseen,  or  the  title  to  all  of  said  prop- 
erty, at  their  decease,  was  to  be  left  in  this  plaintiff  and  her 
said  sisters,  as  aforesaid. 

Said  plaintiff  and  her  said  sisters,  relying  upon  said  prom- 
ises and  agreements,  as  aforesaid,  were  thereby  induced  to,  and 
did  thereupon,  sell,  deed,  and  convey  their  said  real  property, 
as  aforesaid,  to  one  Swen  Anderson,  at  the  request  and  solidta- 
tion  of  said  James  and  Anna  Maiy  Fosseen,  at  the  price  and 
for  the  sum  of  thirteen  hundred  dollars.  "*  Nearly  all  of 
8aid  sum  of  thirteen  hundred  dollars  was  upon  said  December 
1,  1885,  or  immediately  thereafter,  paid  to  said  James  and 
Anna  Mary  Fosseen,  by  and  with  the  consent  of  the  plaintiff 
and  her  said  sisters.  Thereafter  the  balance  of  said  thirteen 
hundred  dollars  was  paid  to  and  turned  over  by  said  Swen  An- 
derson to  said  James  and  Anna  Mary  Fosseen,  by  and  with  the 
consent  of  the  plaintiff  and  her  said  sisters,  and  the  whole  of 
said  thirteen  hundred  dollars,  as  aforesaid,  was,  by  and  with 
the  consent  of  the  plaintiff  and  her  said  sisters,  paid  to  said 
James  Fosseen  and  Anna  Mary  Fosseen,  and  was  by  them  used 
and  appropriated  to  their  own  use.  Neither  of  the  Fosseens,  by 
deed,  conveyance,  will,  or  otherwise,  in  any  manner  during  their 
lifetime  made  or  executed  any  papers^  nor  did  they,  by  gift  or 
otherwise,  i^ive  or  leave  the  title  to  any  of  the  property  which 
they  owned  at  the  time  the  contract  was  made,  or  which  they 
died  seised  of,  as  hereinafter  alleged  and  set  forth,  to  this  plain- 
tift  or  to  her  said  sisters,  or  to  either  of  them. 

James  Fosseen  died  seised  of  a  large  amount  of.  real  estate,  a 
portion  of  which  is  specifically  described  in  the  complaint, 
situate  within  the  jurisdiction  of  the  court;  and  it  is  also  alleged 
in  the  complaint  that  the  defendant  executor  has  disposed  of  a 
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large  portion  of  the  estate,  and  now  has  the  proceeds  thereof  in 
his  hands.  After  the  decease  of  James  Fosseen  the  defendant, 
Oaman  Fosseen,  qualified  as  the  executor  of  said  will,  and  is 
engaged  in  settling  the  estate  in  accordance  with  the  terms 
thereof,  but  has  not  distributed  any  portion  thereof  to  the 
beneficiaries  therein  named.  He  gave  a  bond  for  only  five  thou- 
eand  doHars,  whereas  the  said  estate  is  of  the  value  of  about 
twenty-five  thousand  dollars. 

The  relief  asked  in  the  complaint  is  that  plaintiff  be  adjudged 
the  owner  of  an  undivided  one-third  of  the  real  and  personal 
property  of  which  James  Fosseen  died  seised;  that  said  executor 
be  enjoined  from  disposing  of  the  same,  as  he  is  not  financially 
responsible;  that  he  be  enjoined  from  paying  to  the  benefi- 
ciaries in  said  will  named  any  of  said  property,  or  conveying 
any  thereof  to  said  beneficiaries,  but  that  one-third  should  be 
conv^ed  and  turned  over  and  paid  to  plaintiff.  The  demurrer 
was  overruled,  and  defendant  appeals. 

''^  It  is  proper  to  state  that  the  other  two  nieces  have  each 
bronght  similar  actions  in  equity  in  the  district  court,  praying 
for  the  same  relief,  and  a  stipulation  has  been  entered  into  be- 
tween the  parties  whereby  such  actions  shall  abide  the  event 
of  the  decision  in  this  case. 

The  two  questions  more  distinctly  brought  before  us  for  con- 
nderation  are:  1.  Are  the  contracts,  or  either  of  them,  set  forth 
in  the  complaint  within  the  statute  of  frauds?  2.  Was  the  pro- 
bating of  the  will  a  final  determination  of  all  the  interests  of 
the  plaintiff  and  her  sisters  in  the  property  of  the  deceased? 

The  law  is  too  well  settled  to  need  argument  or  citation  of 
anthorities  that  a  person  may  make  a  valid  obligation  which  is 
not  within  the  statute  of  frauds,  binding  himself  to  make  his 
^  in  a  certain  way,  and  thereby  give  certain  property  to  a 
particular  person  or  persons,  and  that  such  contract  may  be 
specifically  enforced  if  such  contract  is  not  in  itself  unlawful. 
Under  our  statute  of  frauds  (Gen.  Stats.  1894,  sec.  4216), 
^erery  contract  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale,  of  any  lands  or  any  interest  in  lands,  shall 
be  void  tmless  the  contract,  or  some  note  or  memorandum  there- 
of, expressing  the  consideration,  is  in  writing,  and  subscribed  by 
the  party  by  whom  the  lease  or  sale  is  to  be  made,  or  by  his  law- 
ful agent  thereunto  authorized,  in  writing.** 

But  by  section  4216,  same  statute,  it  is  provided  that  *noth- 
^Z  hi  this  chapter  contained  shall  be  construed  to  abridge  the 
T^wer  of  courts  of  equity  to  compel  the  specific  performance 
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of  agreements^  in  ctsee  of  part  petf ozmanoe  of  andi  agree- 
ments." 

The  original  statute  of  frauds  was  passed  in  the  reign  of 
Charles  II,  and  a  majority  of  the  American  states  haTe  enacted 
laws  sabstantially,  in  legal  effect,  the  same  as  the  En^ish 
statute.  Section  4215  of  onr  statute  aboye  quoted  is  an  illus- 
tration: The  controlling  motiye  of  the  statute  is  one  of  ex- 
pediency and  conyenience,  and  this  motiye  has  always  been  kept 
in  view  by  the  ^'^  ablest  courts  in  their  work  of  interpreUtion. 
As  its  primaiT  object  is  to  preyent  mistakes,  frauds,  and  pei^ 
juries,  by  substituting  written  for  oral  eyidenoe  in  the  most 
important  classes  of  contracts,  the  courts  *of  equity  haye  estab- 
lished the  principle,  which  they  apply  under  yarious  eircum- 
stances,  that  it  shall  not  be  used  as  an  instrument  for  the  ae- 
compliiliment  of  fraudulent  purposes;  designed  to  preyent  frau'^, 
it  shall  not  be  permitted  to  work  fraud.  This  principle  lies  at 
the  basis  of  the  doctrine  cdnceming  part  perf ormance,  but  is 
also  enforced  whereyer  it  is  necessary  to  secoie  equitable  re- 
sults": Pomeroy  on  Contracts,  sec  71. 

In  the  yery  nature  of  human  legidatiye  enactments^  it  Is 
sometimes  impossible  to  guard  against  eyery  case  of  fraud*  bat 
equity,  with  its  remedial  powers^  frequently  steps  in  where  law 
has  failed  or  is  powerless  to  accomplish  the  desired  effect  And 
the  legislature,  recognizing  the  great  wrongs  that  may  some- 
times be  perpetrated  in  the  name  and  under  color  of  law,  has 
enacted  section  4216,  aboye  quoted*  wherel^  equity  may  be  in- 
yoked  to  stay  the  iniquities  of  those  who  rely  upon  the  rigid 
rules  of  law;  and  it  has  thus  made  part  performance  m  ground 
for  the  more  perfect  administration  of  justice.  There  are  cer 
tain  special  features  in  the  contract  herein  inyolyed,  appearing 
in  the  relation  of  the  parties,  in  the  terms  of  the  subject  matter, 
and  in  the  full  performance  on  the  part  of  the  plaintiff  where 
damages  would  be  inadequate  if  not  impracticable.  Hess 
special  features  and  incidenta  of  the  eontract  and  the  rdations 
of  the  parties  are,  in  our  opinion,  sufficient  to  bring  the  case 
within  the  rules  justifying  an  action  for  specific  performanos 
in  behalf  of  plaintiff,  whereby  her  interests  can  only  be  satisfied 
by  an  actual  fulfillment  of  the  stipulations  which  haye  been 
made  for  her  benefit,  and  are  justified  by  the  authorities. 

In  the  case  of  Slingerland  y.  Slingerland,  89  Miun.  197, 
in  an  action  to  compel  specific  performance  for  oonyeyanee  of 
land,  the  plaintiff  was  neyer  in  the  possession  of  the  land  and 
ueyer  made  any  improyementa  thereon.    The  defendant  was 
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the  fiather  of  fhe  plaintiff  and  owned  a  large  f ann;  and  the  son 
had  brought  aereral  different  actions  or  proceedings  against  the 
father,  each  being  practically  a  party  in  interest,  and  the  father 
had  one  snit  as  plaintiff  against  the  son,  and  all  of  them  being 
on  the  court  calendar  for  trial,  the  father  proposed  orally  to 
the  son  that  if  he  would  dismiss  ^'^  the  action  brought  by  him, 
and  consent  that  the  money  inyoWed  in  the  other  action  should 
be  paid  to  the  father,  and  the  proceedings  discontinued,  he 
(the  father)  would  conyey  to  the  son  a  certain  farm  and  the 
personal  property  belonging  to  it  on  the  day  when  the  son 
should  be  married  to  a  young  lady  named.    The  son  accepted 
the  proposition,  dismissed  four  actions,  and  the  money  inyolved 
in  the  other  action  was  paid  to  the  father,  and  the  proceedings 
discontinued*    The  son  married  the  young  lady,  but  the  father 
refused  to  make  the  oonyeyance  agreed  upon.    An  action  by 
the  son  for  specific  performance  was  sustained,  the  court  hold- 
ing that  the  son  could  not  be  restored  in  respect  to  the  action 
and  proceedings  to  the  position  he  was  in  at  the  time  of  maEng 
the  oral  agreement,  nor  could  any  action  for  damages  he  might 
bring  put  him  in  as  good  position,  and  that  the  agreement  was 
not  within  the  statute  of  frauds.    In  that  case  it  was  further 
stated  that  in  ease  of  payment  in  services,  if  their  char- 
acter be  such  that  it  is  impossible   to  estimate  their  value 
by  any  such  standard,  the  performance  of  them  is  a  part  per* 
fonnance:  Citing,  among  other  authorities^  Bhodes  t.  Bhodes,  S 
Sand.  Ch.  305  (279).    In  that  case  it  was  held:  'In  general,  the 
pajonent  of  the  consideration  is  not  such  a  part  performance  of 
a  parol  agreement  for  the  purchase  of  lands,  as  will  reUere  it 
from  the  operation  of  the  statute  of  frauds.    But  where  the 
consideration  consists  of  services  to  be  rendered,  which  are  of 
sQch  a  peculiar  character  that  it  is  impossible  to  estimate  their 
^ue  to  the  vendor  by  a  pecuniary  standard,  and  the  vendor 
did  not  intend  to  measure  them  by  such  a  standard,  the  per- 
formance of  the  services  will  entitle  the  vendee  to  a  qpecifio 
performance,  notwithstanding  the  contract  was  by  paroL    This 
was  hdd  of  an  agreement  made  between  two  brothers^  who  had 
slways  lived  together  and  owned  their  property  in  conmion,  by 
vhidi  the  one  having  a  family  agreed  to  provide  for  and  take 
care  of  the  other,  who  had  no  family,  and  who  was  subject  to 
epileptic  fits,  during  his  life,  in  oonsideration  that  the  former 
should  have  all  the  real  and  personal  estate  of  the  latter.    Held, 
tlso,  that  the  contract  was  so  far  certain  and  reasonable  in  its 
tenns  that  it  ought  to  be  enforced  in  equity.** 
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The  doctrine  of  that  case  is  cited  with  approyal  by  Pomeroj 
in  his  work  on  Contracts,  second  edition,  page  161,  where  he 
says  that  the  principle  of  this  case  is  sound.  He  farther  sstb: 
^nt,  if  the  services  are  of  snch  a  peculiar  character  that  it  is 
imjiossible  •**•  to  estimnte  their  ralue  by  any  pecniuaiy  stan- 
dard, and  it  is  evident  that  the  parties  did  not  intend  to  meas- 
ure them  by  any  such  standard,  then  the  plaintiff,  after  the 
performance  of  these  services,  could  not  be  restored  to  the  sit- 
uation in  which  he  was  before,  or  be  compensated  by  any  recoT- 
ery  of  legal  damages.  Under  these  circumstances,  the  rendition 
of  the  services,  or  the  procuring  them  to  be  rendered,  is  a  part 
perrorniance  of  the  verbal  agreement,  and  the  case  is  quite 
analogous  to  those  in  which  outlays  are  made  for  improvements 
by  a  vendee  or  lessee  under  a  parol  contract.  This  principle  i^ 
at  bottom,  the  same  as  that  upon  which  the  courts  have  pro- 
ceeded, especially  in  a  series  of  recent  English  decisions,  in 
specifically  enforcing  certain  agreements  for  continuous  acts  of 
labor  and  services,  and  construction  of  works  where  the  1^1 
remedy  of  damages  for  their  breach  is  impracticable.  It  has 
also  been  applied  under  analogous  circumstances,  where  the 
plaintiff  has  not,  indeed,  made  any  payment,  but  has  done  other 
acts  in  pursuance  of  the  verbal  agreement,  but  not  directly 
affecting  its  subject  matter,  which  would  leave  him  without  ade- 
quate remedy  unless  the  contract  is  enforced.  .  •  •  .  Payment 
of  the  price,  although  not  of  itself  sufficient  to  admit  the  equi- 
table remedy,  is  always  regarded  as  a  strong  circumstance  in 
conne(*tion  with  other  acta,  such  as  possession  or  the  making  im- 
provements/' 

In  Davison  v.  Davison,  13  N.  J.  Eq.  246,  the  services  of 
Olson  were  hold  to  be  a  good  part  performance  of  his  father's 
verbal  agreement  to  leave  him  a  farm  after  the  father's  death. 

Vanduyne  v.  Vreeland,  first  reported  in  11  N.  J.  Eq.  370,  and 
on  a  second  hearing  in  12  N.  J.  Eq.  142,  was  a  case  in  which 
'^the  father  of  an  infant  child  made  an  agreement  with  aa 
uncle  of  the  infant,  at  the  uncle's  request,  to  this  effect:  That 
the  uncle  should  take  the  infant,  and  adopt  him  as  his  own 
child,  and  that  he  would  treat  him  as  his  own  son,  and  that  the. 
property  he  should  have  should  be  given  to  the  child,  so  that  it 
should  belong  to  him  at  the  death  of  the  uncle  and  his  wife. 
The  uncle  took  the  child,  and  had  him  baptized,  and  the  child 
assumed  his  surname  and  lived  with  him  twenty-five  years. 
Held,  that  the  child  miorht  maintain  his  bill  upon  the  agreement 
after  such  performance." 
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Wrigbt  T.  Wrighl^  99  Mich.  170,  was  a  case  in  which  defend- 
inty  in  his  second  year,  was  indentured  to  deceased  until  his 
majority.  When  he  was  eight,  deceased  and  his  wife,  being 
duldless,  adopted  him,  nnder  the  law  then  in  force,  and  his 
name  was  changed*  He  gaye  them  his  entire  sernces,  withont 
pay,  tin  ^^  he  was  oyer  twenty-two,  when  deceased  died.  The 
widow  testified  that  they  intended  that  he  should  be  their 
hdr;  that  her  hnsband  beliered  that  this  was  effected  by  the 
adoption;  that  defendant  thought  he  was  their  child  till  after 
her  husband's  death;  and  that  they  never  talked  about  paying 
him  for  his  serrices.  The  adoption  law  was  held  unconstita- 
tionaL  Held,  that  defendant's  performance  entitled  him  to 
the  inheritance^  by  way  of  specific  performance  of  the  oral  con- 
tract. 

In  Missouri,  in  the  ease  of  Sutton  y.  Hayden,  62  Mo.  101,  a 
ease  in  which  one  Mrs.  Green  made  an  agreement  by  which  she 
took,  in  its  infancy,  the  child  of  her  brother,  upon  the  under- 
standing that  at  her  death  all  the  property  owned  by  her  should 
go  to  the  child,  the  child  was  to  come  and  liye  with  her,  be  as  a 
danghter  to  her,  and  take  care  of  her  for  the  remainder  of  her 
life.  The  child  entered  upon  the  performance  of  her  part  of 
the  agreement,  and  throughout  the  course  of  Mrs.  Green's  life 
rendered  the  services,  and,  so  far  as  lay  in  her  power,  performed 
her  part  of  the  agreement.  Mrs.  Green  died  without  having 
in  any  way  secured  the  property  to  the  child.  The  court,  at 
page  114,  said:  ^here  are  things  which  money  cannot  buy,  a 
thonsand  nameless  and  delicate  services  and  attentions,  in- 
capable of  being  ihe  subject  of  explicit  contract,  which  money, 
with  all  its  peculiar  potency,  is  powerless  to  purchase.  The  law 
fnrniahes  no  standard  whereby  the  value  of  such  services  can  be 
estimated,  and  equity  can  only  make  an  approximation  in  that 
direction,  by  decreeing  the  specific  execution  of  the  contract.** 
See,  also,  Sharkey  v.  McDermott,  91  Mo.  656,  60  Am.  Eep.  270, 
where  it  was  held:  ''An  agreement  by  a  man  and  his  wife  to 
adopt  a  child,  provide  and  care  well  for  her,  and  leave  her  their 
property  at  their  death,  performed  on  the  part  of  the  child,  is 
enforceable  as  to  the  property  on  their  death.** 

In  Brinton  v.  Van  Cott»  8  Utah,  480,  it  was  held  as  follows: 
''A  verbal  contract,  whereby  plaintiff  agrees  to  live  with  and 
take  care  of  an  old  woman  until  her  death,  in  consideration  of 
^^f  promise  to  leave  all  her  property  to  plaintiff,  is  taken  out 
of  the  statute  of  frauds  by  the  rendition  of  the  services  during 
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ilie  lifetime  of  the  *^  woman^  and,  after  her  deaUi,  equity 
win  epedfically  enforce  the  contract^  on  the  theory  of  part  per> 
f  ormanee,  eince  the  flervicee  rendered  are  of  a  peculiar  chBrao- 
ter,  not  intended  by  the  parties  to  be  meaenred  by  a  peenniaiy 
itandard.  A  contract  by  which  an  old  woman,  in  apparent 
good  health,  and  haying  the  expectancy  of  many  years  of  life, 
agrees  to  leaTe  all  her  property,  worth  about  five  thousand  dol- 
lars,  to  a  sixteen  year  old  girl,  in  consideration  of  the  latter^i 
promise  to  Mwe  with  and  take  care  of  her  as  long  as  die  Utm, 
is  not  Toid  for  want  of  mutuality  and  fairness;  and  after  her 
death  the  contract  will  be  specifically  enforced  in  faTor  of  the 
girl,  who  performed  her  part  of  the  agreement^  though  the 
woman  died  within  three  or  four  months  after  the  ezecutioii  of 
the  contract." 

The  court,  at  page  482,  said:  '^  this  territory  [Utah]  the 
statute  of  frauds  is  in  full  force:  8  Comp.  Laws,  sec  2831.  B 
is  therefore  incumbent  upon  the  appellant  to  diow  by  her  eem- 
plaint  that  she  has  partly  or  wholly  performed  her  contnct, 
so  as  to  take  it  out  of  the  statute  of  frauds.  ^When  the  consid- 
eration of  the  agreement  consists  in  worl^  labmr,  and  oervieee 
personally  done  and  rendered  by  the  plaintifF,  if  the  value  of 
the  same  can  be  ascertained  with  reasonable  accuracy  in  an 
action  at  law,  and  adequately  compensated  by  the  reooTeij  of 
damages,  then  neither  the  services  themselTes  nor  the  payment 
for  them  will  avail  as  a  part  performance  of  the  verbal  agree- 
ment. But,  if  the  services  are  of  such  a  peculiar  character  that 
it  is  impossible  to  estimate  their  value  by  any  pecuniary  stan- 
dard, and  it  is  evident  that  the  parties  did  not  intend  to  meas- 
ure them  by  any  such  standard,  then  the  plaintiff,  after  the 
performance  of  these  services,  could  not  be  restored  to  the  sit- 
uation in  which  he  was  before  or  be  compensated  by  any  reooT- 
ery  of  legal  damages/  Under  these  circumstance%  the  rendi- 
tion of  the  services  is  a  part  of  the  performanoe  of  a  verbsl 
agreement.  The  act  of  part  performance  of  a  verbal  agreement 
for  services  must  be  such  that  it  would  be  a  fraud  upon  the 
party  performing  for  the  other  party  to  refuse  to  perform  his 
part  as  agreed  between  them:  Pomeroy  on  Contracts^  IH/' 
See,  also,  Eorminsky  v.  Korminsky,  2  Misc.  Bep.  138;  21  K.  T. 
Supp.  611;  Godine  v.  Eidd,  64  Hun,  686;  19  N.  Y.  Supp.  335; 
Jaflee  v.  Jacobson,  48  Fed.  Bep.  24;  4  U.  8.  App.  4;  McEinnon 
T.  McEinnon,  66  Fed.  Bep.  409;  Haines  v.  Haines,  6  Hd  485. 

In  the  recent  case  of  Eofka  v.  Bosicky,  41  Neb.  828,  43  Am. 
St.  Bep.  685,  a  girl  about  seventeen  months  old  was  given  hj 
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her  parents  to  her  uncle  and  aunt,  under  an  agreement  that 
they  wonid  adopt  her,  and  rear,  nnrture,  and  educate  her, 
tnd  that  she  was  to  be  as  their  own  child,  *^  and  at  their 
death  to  receiTO  all  the  property  which  they  might  own.  She 
lived  with  ihem  until  they  died,  tome  ten  years,  took  their 
name,  did  not  recognize  or  know  her  own  father  and  mother  in 
their  true  relation,  but  knew  them  as  and  'called  them  nnde 
and  aunt,  and  knew  and  recognized  her  mide  and  annt  as  father 
and  mother.  The  nnde  died  intestate,  possessed  of  real  estate. 
It  was  hdd  there  was  such  a  part  performance  of  the  contract 
by  the  parties  thereto  as  entitled  the  child  to  a  decree  giving 
her  the  title  to  the  property,  by  way  of  specific  performance  of 
the  contract. 

Now,  the  first  contract  brings  this  case  within  the  doctrine 
above  stated.  The  Foeeeens  were  childless.  They  took  these 
ehildren  as  members  of  their  own  household.  A  strong  affec- 
tion grew  up  between  the  sisters  and  their  foster  parents.  For 
many  years  they  rendered  faithful  serrices  to  their  undo  and 
aunt,  doing  household  work  of  every  kind,  as  well  as  outdoor 
work.  They  nursed  and  cared  for  these  old  people,  and  in  no 
respect  were  they  disobedient,  negligent,  or  imfaithful  in  their 
duties  or  attentions  to  their  undo  and  aunt.  It  is  a  fair  infer- 
ence that  these  childless  old  people  regarded  these  nieces  with  a 
loTe  and  affection  almost  akin  to  that  of  parents  for  their  own 
ehfldren,  and,  in  return,  the  services  and  society  of  these  chil- 
dren to  them  were  of  great  benefit  and  pleasure.  The  value  of 
inch  sodety  and  services  to  their  uncle  and  aunt  is  incapable  of 
measurement  in  money:  Emery  v.  Darling,  60  Ohio  St.  160-167; 
Rhodes  v.  Rhodes,  3  Sand.  Ch.  279. 

The  services  were  continuous  for  many  years  imtfl  plaintiil 
wu  married,  when  she  was  twenty-one  years  old.  The  first 
contract  would  alone  entitle  the  plaintiff  to  a  specific  perform- 
ance. But  the  Fosseens  encouraged  and  induced  the  plaintiff 
tnd  her  sisters  to  enter  into  the  second  contract,  not  that  the 
FoBBeens  were,  in  substance,  to  do  any  more  for  the  sisters 
than  they  had  agreed  to  do  under  the  first  contract,  but  to 
procure  from  the  sisters  m  further  and  valuable  consideration 
to  themadves.  When  their  father  died,  in  1876,  he  left  them 
^  estate  of  the  value  of  two  thousand  dollars,  which  the 
foeeeens  induced  them  to  sell;  and,  to  please  and  satisfy  these 
foster  parents,  they  sold  the  real  estate  for  thirteen  hundred 
Mars,  or  seven  hundred  dollars  less  than  its  actual  value,  and 
ptid  the  consideration  to  the  Fosseens,  upon  their  farther  *^ 
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promise  to  do  just  what  they  had,  years  before,  prerionely 
promised  to  do — ^leaye  their  property  at  their  death  to  the 
listers;  and  this  payment  of  such  money  was  a  strong  eircnm- 
stance,  creating  an  additional  eqnity  for  the  enforcement  of 
this  action. 

Now,  courts  of  equitj  wiU  not  allow  the  statute  of  frauds  to 
he  used  as  an  instrument  of  fraud:  Bork  y.  Martin^  133  N.  T. 
280,  28  Am.  Si  Bep.  670.  And,  where  a  person  tacitly  en- 
courages an  act  to  he  done,  he  cannot  afterward  exercise  his 
legal  right  in  opposition  to  such  consent^  if  his  conduct  or  ac- 
tive encouragement  induced  the  other  party  to  change  his 
position,  so  that  he  will  be  pecuniarily  prejudiced  by  the  asser- 
tion of  such  adverse  daim:  Swain  t.  Seamens,  9  WalL  251 
One  of  the  underlying  principles  upon  which  an  action  for  spe- 
cific performance  may  be  enforced  is  that  the  plaintiff  cannot  be 
restored  to  the  situation  in  which  he  was  before  the  contrsct 
was  made,  and  cannot  be  compensated  by  the  recovexy  of  legsl 
damages:  Slingerland  ▼.  Slingerland,  89  Hinn.  197;  Pomeror 
on  Contracts^  162.  The  land  sold  by  the  sisters  at  a  loss  of 
seven  hundred  dollars  could  not  be  restored  to  them,  espeeiaUj 
as  the  consideration  received  by  them  had  passed  into  the  hands 
of  the  Fosseens  and  beyond  the  control  of  the  sisters^  and  hence 
they  could  not  be  placed  in  statu  quo. 

While  the  complaint  is  not  complete  in  its  description  of  sll 
the  property  of  which  James  Fosseen  died  seised  nor  of  that 
sold,  and  the  proceeds  of  which  are  held  by  the  defendant  u 
executor,  nor  of  the  amount  and  kind  of  personal  property  so 
held  by  the  defendant,  yet,  as  against  the  demurrer,  there  is 
enough  real  property  tiie  subject  of  the  action,  specificsllj 
described,  to  entitle  tiie  plaintiff  to  maintain  this  action.  It  is 
also  to  be  noted  that  the  contracts  provided  that  the  sisteit 
should  have  the  Fosseens'  personal  property  on  their  decesse; 
hence,  the  contract  was  an  entirety,  and  must  be  enforced  u 
such:  Mann  v.  Higgins,  83  Cal.  66. 

Great  stress  is  placed  by  the  appellant  upon  the  fact,  as  he 
allegcB,  that  the  plaintiff  has  had  her  day  in  court;  that  the  vill 
has  been  proven,  and  her  claim  has  not  been  presented  or  si- 
lowed  in  the  probate  court;  and  that  such  court  has  fixed  the 
status  of  the  estate.  It  is  a  sufiScient  answer  to  this  contention 
to  say  that  this  is  not  an  action  for  the  construction  of  a  will,  or 
for  the  distribution  of  any  ••*  property  thereunder.  The  pro- 
bate court  has  no  jurisdiction  over  actions  for  the  specific  pe^ 
formance  of  parol  contracts  for  the  conveyance  of  real  es^ts. 
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Sections  4623  to  4631,  chapter  45fl»  title  10,  of  the  General  Stat- 
utes of  1894,  providing  that  the  probate  court  may  decree  the 
conveyance  of  land,  give  that  court  jurisdiction  only  where  the 
contract  for  conveyance  is  in  writing;  and  it  cannot  decide  con- 
troverted questions  arising  upon  the  merits  even  in  such  casea^ 
but  must  leave  the  applicant  or  petitioner  to  his  remedy  by  ac- 
tion: Mousseau  v.  Mousseau^  40  Minn.  236.  Hence,  if  the  pro- 
bate court  had  no  jurisdiction  to  hear  this  case,  the  plaintiff  is 
not  barred  of  her  rights  to  enforce  her  contract  in  a  court  of 
general  jurisdiction. 

There  is  no  merit  in  the  contention  of  the  defendant  that  the 
complaint  does  not  show  that  the  Fosseens  had  either  jointly 
or  Fcparately  any  property  whatever  while  they  lived.  Their 
promise  was  by  the  first  contract  to  give  and  leave  to  plaintiff 
and  her  sisters  all  the  property,  both  real  and  personal,  which 
they  owned  and  might  own  at  the  time  of  their  death.  Sub- 
sequently, by  the  terms  of  the  second  contract,  said  James  Foa- 
ficen  and  Anna  Mary  Fosseen,  and  each  of  them,  agreed  to  con- 
vey by  deed  or  bequeath  to  said  plaintiff  and  her  sisters  said 
property,  such  conveyance  to  take  effect  upon  their  demise. 
This  would  include  all  the  property  which  they  owned  jointly 
and  separately. 

The  last  point  raised  goes  to  the  nonjoinder  of  parties  plain- 
tiff and  defendant.  But  the  demurrer  is  one  as  to  want  of 
jurisdiction  and  insufficiency  of  facts  stated  to  constitute  a 
cause  of  action,  and  does  not  reach  the  objection  that  there 
is  a  defect  of  parties,  either  by  nonjoinder  or  misjoinder. 
Order  affirmed. 


SPBCIPIO  PBBFORMANOB  OP  A  VBRBAIi  CONTRACT  TO 
CONVEY  LAND  may  be  decreed  If  the  contract  is  specific,  the  pur- 
chase money  paid,  and  the  plaintiff  in  possession  at  the  time  of  the 
purchase:  Butler  v.  Thompson,  45  W.  Va.  660,  72  Am.  St  Rep.  838, 
and  note.  See,  too,  Parrill  v.  McKinley,  9  Gratt  1,  f)8  Am.  Dec. 
212;  Emmel  v.  Hayes,  102  Mo.  186,  22  Am.  St  Rep.  769;  liaddox  T. 
Kowe,  23  Ga.  431,  68  Am.  Dec  535. 

SPECIFIC  PKRPORMANCE— PAROL  CONTRACT  TO  MAKE 
A  CHILD  HEHt—An  agreement  by  a  man  and  his  wife  to  adopt 
a  child,  provide  for  her,  and  leave  her  their  property  at  their  death, 
If  performed  on  the  part  of  the  child,  Is  enforceable:  Sharkey  v. 
McDermott,  91  Mo.  647,  60  Am.  Rep.  270.  Compare  Shahan  v. 
Swan,  48  Ohio  St  25,  29  Am.  St  Rep.  517;  Wallace  y.  Long,  105 
Ind.  522,  65  Am.  Rep.  222. 

PLEADING—DEMURRER. -To  Interpose  a  general  demnrrer  to 
a  whole  bill  or  declaration,  and  then  to  assign  some  causes  of  de- 
murrer going  only  to  specific  parts  thereof.  Is  an  unwarranted  prae- 
tlee:  Washington  t.  Soria,  73  Miss.  665,  55  Am.  St  Rep.  555.  A  de- 
murrer on  the  ground  of  defect  of  parties  must  speciflcally  point 
out  the  defect  relied  on:  Mitchell  y.  Thome.  184  N.  Y.  536,  $0  Am. 
6t  Bep.  699,  and  note. 
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UBEL.— yiNDICTTIVB  D AMAOB8  may  be  awarded  in  an  «e- 
tton  for  libel,  where  the  puUication  was  iiiallcloiia.i 

UBBU— A  OOBPOBATION  may  become  responaltile  far  tbe 
publication  of  a  libel,  even  In  ponltlTO  damagea. 

LIBEL— LIABILITY  OF  TELEGRAPH  OOMPANT.— Where 
the  agent  of  a  telegraph  company,  acting  within  the  scope  of  his 
anthority,  mallclonsly  transmits  a  llb^oos  message  to  another  agent 
of  the  same  company  for  delivery  to  a  third  person,  the  telegnpii 
company  is  liable  in  punitiye  damages. 

UBBIa-BXCESSIVB  damages.— Where  the  only  publica- 
tion of  a  libelous  writing  has  been  a  transmission  by  one  agent  of 
a  telegraph  company  to  another  agent  of  the  same  company,  a  yct- 
dict  of  two  thousand  dollars  against  the  telegraph  company  is  ex 
cessive, 

Ferguson  ft  Kneeland^  for  the  appellant. 

8.  L.  Pierce,  for  the  respondent. 

•^  BUCK,  J.  Action  for  libel.  Verdict  for  plaintiff  for 
two  thousand  dollars  damages,  motion  for  new  trial  on  part  of 
defendant,  which  was  denied,  and  it  appeals.  The  plaintiff  was 
a  state  senator,  whose  home  was  at  New  XIlm,but,  ^'^  the  senate 
being  in  session,  and  while  the  plaintiff  was  attending  the  same 
at  St.  Paul,  the  defendant,  through  its  station  agent  P.  £.  Mc- 
Hale,  at  New  TJlm,  sent  to  the  plaintiff  the  following  tele- 
graphic message: 

"8.  D.  Peterson,  care  "Windsor. 
^Slippery  Sam:  Your  name  is  pants. 

**MANY  REPUBLICANS  » 

This  case  has  been  before  us  on  two  former  occasions:  Peter- 
son ▼.  Western  Union  Tel.  Co.,  66  Minn.  18;  Peterson  v.  West- 
em  Union  Tel.  Co.,  72  Minn.  41,  71  Am.  St.  Rep.  461.  Upon 
the  first  appoal  this  court  construed  the  message  as  susceptible 
of  a  libelous  meaning  on  its  face,  but  held  that  the  verdict  ol 
five  thousand  dollars  damages  i^gainst  the  defendant  was  so  ex- 
cessive as  to  justify  the  conclusion  that  it  was  the  result  ot 
passion  and  prejudice.  Upon  the  second  appeal  the  order  of 
the  trial  court  denying  a  new  trial  was  reversed  for  errors  of 
law  occurring  at  the  trial.  The  case  has  been  tried  four  times, 
the  verdicts  each  time  varying  in  amount. 

The  more  distinct  and  important  errors  assigned  by  the  ap- 
pellant are:  1.  That  the  plaintiff  is  not  in  any  event  entitled  to 
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ncoTer,  under  the  evidence  m  this  case,  anything  more  than 
actual  damages^  and  not  entitled  to  pnnitiye  damagea  or  smart 
money;  8.  That  the  court  erred  in  charging  the  jury  that  Mo- 
Hale,  the  agent  of  the  defendant  in  receiying  and  transmitting 
the  message  in  qnestion^  represented  and  stood  in  the  place  of 
the  telegraph  company,  and  that  the  defendant  is  liable  and  re- 
iponsihle  for  his  acts  and  conduct  in  receiving  and  transmitting 
the  message  to  the  same  extent  that  McHale  would  have  been 
personally  responsible  had  he  been  the  owner  and  operator  of 
the  telegraph  line;  8.  That  the  damages  awarded  by  the  jury 
are  ezcessiTe,  and  appear  to  have  been  given  under  the  influence 
of  passion  and  prejudice. 

Upon  the  first  proposition  we  do  not  agree  with  the  oonten* 
tion  of  counsel,  unless  his  second  proposition  is  sound  as  to  the 
acts  of  the  agent  and  as  to  the  want  of  liability  of  the  company 
for  his  acts.    The  trial  court  charged  the  jury  that,  if  they 
foond  from  the  evidence  that  the  defendant  or  its  agent  mali- 
dondy  published  the  libel  as  charged,  it  was  their  duty  to  return 
a  verdict  in  favor  of  the  plaintiff  for  such  damages  as  he  had 
Bostained  to  his  reputation  by  '^  reason  of  the  publication, 
and  also  gave  as  part  of  his  charge  the  language  used  in  the 
lecond  assignment  of  error.    This,  of  course,  involves  the  ques- 
tion of  the  liability  of  the  defendant  for  the  act  of  the  agent 
if  he  was  actuated  by  malice  or  bad  faith,  and  upon  this  ques- 
tion the  jury  found  in  favor  of  the  plaintiff;  that  is,  under  this 
instruction  the  jury  returned  a  verdict  against  the  defendant 
for  two  thousand  doDars.    Of  course,  if  the  action  had  been 
igainst  HcHale  personally  for  his  malicious  publication  of  the 
libel,  snd  the  jury  had  found  him  guilty,  they  could  have 
awarded  punitive,  vindictive,  or  exemplary  diunages.    It  is 
deady  competent  for  a  jury  to  find  vindictive  damages  in  an 
liction  for  libel,  where  the  publication  was  done  maliciously: 
Nevell  on  Defamation,  Slander,  and  libel,  842;  Bergmann  v. 
Jones,  94  N.  Y.  51.    In  the  last  case  cited  it  is  said  that,  when 
the  falseness  of  the  libel  is  proven,  as  a  general  rule  it  is  sufd- 
cient  to  warrant  the  jury  in  giving  exemplary  damages. 

Bnt  the  important  question  in  the  case  at  bar  is  this.  Is  the 
company  itself  liable  for  exemplary  damages  by  reason  of  the 
*ct  of  the  agent  McHale,  although  it  did  not  know,  direct,  or 
authorise  it?  The  answer  to  this  is  reached  by  considering  and 
determining  the  powers  and  duties  of  the  agent,  and  whether  he 
^u  acting  within  the  scope  of  his  employment. 
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The  defendant  maintained  a  general  td^raph  office  at  Kev 
mm,  and  there  McHale  had  the  entire  managment  of  the  boa- 
ne8S.  Under  this  power  and  dnty  hia  business  required  hhn, 
as  such  agent,  to  examine  writings,  messages,  and  commimica- 
tions,  and  transmit  them  to  persons  to  whom  they  were  ad- 
dressed. From  the  Tery  nature  of  the  business,  his  position  le- 
quired  him  to  do  this.  The  company  cannot  well  act  in  the 
numerous  telegraph  stations  throughout  the  country  except 
through  agents.  While  these  branch  offices  in  general  are  im- 
der  the  management  and  control  of  a  superintendent,  manager, 
or  the  corporation  itself,  yet  this  agent  is  almost  uniYersaUj 
recognized,  as  he  must  necessarily  be,  as  the  representatiye  of 
the  corporation  itself.  In  the  absence  of  the  master,  the  agent 
is  the  yice-principal,  superintending  and  controlling  the  buffl- 
ness  there  transacted,  and,  of  course,  stands  in  the  place  of  the 
master  for  the  time  being.  It  is  right,  therefore,  that  the  re- 
sponsibility and  obligation  of  the  master  should  flow  with  the 
duty  conferred  '"^  and  imposed,  where  the  representatire  is 
acting  within  the  scope  of  bis  employment.  That  is  the  case  at 
bar. 

McHale  had  control  of  the  business  at  the  New  Ulm  telegraph 
station.  He  alone  saw  the  libelous  message,  and  ^nding  it  was 
a  matter  incident  to  his  business,  and  pertaining  to  the  particu- 
lar duty  of  his  employment.  He  was  acting  in  the  capacity  for 
which  he  was  employed,  and,  having  this  power,  he  was  acting 
within  the  scope  of  his  authority.  He  did  not  perform  the  act 
for  his  own  purpose,  but  for  that  of  the  master  who  employed 
him,  and  for  the  master's  benefit.  That  he  abused  the  author- 
ity is  no  defense  in  such  case.  The  master  had  the  choice  of  his 
agent,  and  for  the  abuse  of  that  agent  the  master  should  answer 
to  the  citizen  who  became  the  victim  of  that  abuse  without  his 
fault.  One  who  employs  another  to  do  an  act  for  his  benefit, 
and  who  has  the  choice  of  the  agent,  ought  to  take  the  risk  of 
injury  to  third  persons  by  the  manner  in  which  he  does  the 
business.  A  telegraph  corporation  derives  its  legitimate  corpo- 
rate powers  from  the  law,  and  that  law  should  not  be  violated 
without  a  corresponding  liability  for  torts  committed  under  it 
Station  agents  may  be  irresponsible  pecuniarily,  and  if,  for  their 
malicious  acts  done  in  the  scope  of  their  employment,  the  corpo- 
ration is  not  liable,  the  public  would  be  at  the  mercy  of  an  un- 
scrupulous telegraph  operator;  and  hence,  the  public  are  greatly 
interested  in  such  a  question,  and  the  liability  for  such  wrongs 
should  rest  upon  that  body  which  by  its  acts  creates  the  power 
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and  the   opportunity  for  committing  them.    It  would  be  a 
lamentable  condition  of  the  rights  of  the  citizen  if,  nnder  the 
gnise  of   exercising  lawful   corporate  powers,  the  corporation 
could  permit  the  citizen  to  be  defamed  by  the  false  and  mali- 
eions  pnblication  of  its  agent  while  acting  as  its  duly  appointed 
representatiTe.    In  Scott  and  Jamagin's  Law  of  Telegraphs, 
section  138,  it  is  said  that:  '*The  company  can  only  perform  the 
duty  of  eending  and  receiving  a  message  through  the  interven- 
tion of  an  agent;  and  if  he  may  willfully  and  corruptly  interfere 
with  commercial  transactions,  or  malignantly  expose  family  af- 
fairs,  and  not  involve  the  company,  such  a  ruling  would  stimu- 
late the  wicked;  whilst,  at  the  same  time,  good  men  would  be 
convinced  that  their  chances  for  indemnity  rested  alone  upon 
the  solvency  of  treacherous  agents.    We  have  seen  no  instance 
in  the  litigated  cases  where  telegraph  companies  have  *'^'* 
daimed  such  immunity.  •  •  •  •  However,  the  authorities  are 
numerous  and  highly  respectable,  and  conclusive  except  where 
controlled  by  binding  local  decisions,  which  hold  the  former 
liable  for  the  willful  acts  of  the  latter,  when  done  in  the  per* 
formance  of  duties  assigned.** 

In  the  same  work  it  is  said  (section  138a):  ''Aside  from  the 
etatutory  and  common-law  duty  of  good  faith  in  the  transmis- 
sion of  messages  for  the  public,  there  is  another  sense  in  which 
telegraph  companies  may  become  responsible  for  mala  fides  and 
malicious  use  of  its  franchises.  A  libel  is  any  false,  malicious, 
and  personal  imputation,  effected  by  any  writings,  pictures,  or 
signs,  tending  to  alter  the  party's  situation  in*  society  or  busi- 
ness for  the  worse,  and  a  corporation  may  become  responsible 
for  its  publication,  even  in  punitive  damages.*' 

Mr.  Wood  in  his  work  on  the  Law  of  Master  and  Servant, 
section  393,  says  that:  'It  may  be  regarded  as  settled  by  the 
better  class  of  cases  that,  whenever  exemplary  damages  would 
1)6  recoverable  if  the  act  had  been  done  by  the  master  himself, 
they  are  equally  recoverable  when  the  act  was  done  by  his  ser- 
vant.'* And  he  cites  the  well-considered  case  of  Ooddard  v. 
Grand  Trunk  Ry.  Co.,  67  Me.  202,  2  Am.  Rep.  39,  where  numer- 
ous authorities  are  collected  supporting  his  view.  It  is  true 
that  ,this  doctrine  thus  enunciated  was  applied  in  an  action 
against  a  railroad  corporation,  but  we  perceive  no  distinction 
between  it  and  a  telegraph  corporation^  For  "a  telegraph  com- 
pany is  liable  ex  delicto  for  an  injury  done  by  its  agents  or 
leryants  to  third  persons,  for  misfeasance  as  well  as  non- 
feasance'*: Scott  and  Jarnagin's  Law  of  Telegraphs,  sec.  69. 
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In  Shetnnan  tnd  Bedfldd  on  Negligence,  flfUi  edition,  put 
t,  chapter  9,  tliia  question  ii  thoronghlj  discnflfledy  and  it  ii 
there  eaid:  ''Where  the  relation  of  master  and  aerrant  ezistB, 
the  maater  ia  responsible  to  third  persons  for  the  damage  caused 
by  the  wrongful  acts  or  omissions  of  his  servants,  in  the  oonne 

of  their  employment  aa  such The  principle  which  lies 

at  the  f onndation  of  this  rale  has  been  differently  stated  in 
several  judicial  opinions;  and  the  abstract  justice  of  the  rule 
itself  has  been  occasionally  questioned.  But  the  aoundness  of 
the  principle  and  the  necessity  of  the  rule,  which  we  have  in- 
herited from  the  Boman  law,  have  received  ^^  new  and  con- 
vincing illustrations  in  the  immense  development  of  modem 
corporations.  If  the  rule  of  respondeat  superior  were  now  to 
be  abrogated,  it  would  be  almost  impossible  to  carry  on  the 
present  complex  business  of  society.  Every  person  having  any 
pecuniaiy  responsibility  would  shelter  himself  behind  the  forms 
of  a  corporation,  which  would,  in  such  case,  be  free  from  sll 
responsibility  for  the  negligence  and  violence  of  its  agents^ 
without  direct  evidence  of  authority  for  their  acta,  while  saeh 
evidence  could  be,  in  almost  every  instance,  suppressed.** 

This  rule  may  frequently  work  a  hardship,  but  when  the 
master  substitutes  an  agent  or  servant  in  his  own  place,  and 
clothes  him  with  power  to  act  for  the  master's  benefit  in 
serving  the  public,  he  is  not  permitted  to  shelter  himself  be- 
hind the  plea  of  nonliability  for  the  act  of  the  agent,  and  fiie 
rule  of  respondeat  superior  should  not  be  relaxed,  whether  the 
master  is  a  corporation  or  an  individuaL 

Upon  the  proposition  that  the  verdict  of  the  jury  awarding 
the  plaintiff  two  thousand  dollars  is  excessive,  the  court  jb 
in  accord  with  the  contention  of  the  defendant.  'The  sole 
publication  of  the  libel  in  this  case  by  the  defendant  was  in 
making  it  known  to  its  own  agent  at  St.  Paul,  and  the  dam- 
ages of  the  plaintiff  were  limited  to  such  aa  he  sustained  by 
reason  of  the  publication  to  such  agent.  In  view  of  the  fact 
that  such  agent  could  not  disclose  the  contents  of  the  libel 
without  becoming  a  criminal,  and  exposing  himself  to  serious 
punishment,  and  that  there  is  no  evidence  to  justify  the  in* 
f erence  that  the  contents  of  the  message  ever  reached  the  pub- 
lic except  through  the  plaintiff,  a  Terdict  assessing  his  dam- 
ages at  five  thousand  two  hundred  dollars  is  sunj^y  farcicsL 
It  can  only  be  accounted  for  on  the  ground  that  it  was  the 
result  of  passion  or  prejudice." 
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This  18  the  langnage  used  by  this  court  in  dispoamg  of  this 
ease  on  the  first  appeal:  Peterson  t.  Western  Union  TeL  Co., 
65  Minn.  18,  24.  The  same  facts  as  ground  for  damages  ap- 
pear on  this  appeal,  but  the  yerdict  is  Tery  much  less. 

The  criminal    liability  for  dirulging  the  contents  of  any 
telegraph  message  or  dispatch  intrusted  to  him  for  transmis- 
sion or  delivery  is  found  in  the  General  Statutes  of  1894,  sec- 
tion 6782,  and  is  there  made  a  misdemeanor,  and  punishable 
as  such.    This  law  also  applies  to  all  employes.    If  McHale 
h&d  merely  received   the  message,  without    any  further  act, 
neither  he  nor  the  company  would  have  been  liable,  although 
he  ^^  well  knew  its  contents.    The  publicity  consisted  in  send- 
ing it  to  another  agent  or  employ&    If  it  could  possibly  be 
presumed  that  other  employte  might  have  heard  its  contents 
in  its  transmission,  the  same  presumption  exists  of  silence  and 
secrecy  on  their  part,  because  of  their  liability  to  punishment 
imder  the  criminal  law  if  they  should  divulge  its  contents. 
But  it  is  not  proven,  nor  can  it  be  legally  inferred,  that  others 
knew  of  its  contents.    The  only  person  to  whom  its  contents 
were  divulged  was  the  agent  at  St.  Paul,  then  under  a  i>enal 
obligation  not  to  divulge  the  dispatch  except  to  deliver  it  to  the 
plaintiff. 

The  transmission  of  the  dispatch,  its  receipt  by  the  St.  Paul 
agent,  and  the  mental  distress  of  the  plaintiff  constituted  the 
basis  of  his  right  to  damages.    Of  course,  plaintiff  himself  mak- 
ing the  message  public  would  not  be  ground  for  damages,  even 
if  so  made  in  order  to  maintain  his  right  to  prosecute  this 
action.    Considering  all  these  facts,  we  are  of  the  opinion  that 
the  damages  awarded  are  excessive;  that  the  jury  must  have  been 
actuated  by  passion,  prejudice,  partiality,  or  swayed  by  some  im- 
proper influence.    In  such  case  the  amount  shoxdd  be  reduced  or 
a  new  trial  granted:  See  Fredrickson  v.  Johnson,  60  Minn.  837. 
The  order  of  the  district  court  denying  the  defendant's  mo- 
tion for  a  new  trial  must  be  reversed,  and  a  new  trial  granted, 
nnless  the  respondent  file  in  the  office  of  the  clerk  of  the  dis- 
trict court  where  the  trial  was  had  a  remittitur  of  the  sum  of 
one  thousand  dollars  within  thirty  days  after  the  mandate  of 
this  eourt  shall  be  filed  in  said  district  court.    In  case  such 
remittitur  is  so  filed,  the  plaintiff  may  recover  judgment  upon 
laid  verdict  in  his  behalf  in  the  sum  of  one  thousand  dollars, 
and  the  order  of  the  lower  court  stand  affirmed  for  that  amount. 


BXBMPIiART  DAMAGBS.~A  CORPORATION  may  become  Use 
ble  Ua  exemplary  damages:  Maisenbacker  v.  Society  Oonooidlat  71 
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OoniL  SOB,  71  Am.  8t  Rep.  218,  and  note.  Bee.  alM,  West  t.  West- 
ern Union  TeL  Co.,  ao  Kan.  03,  7  Am.  St  Bep.  530;  extended  note 
to  Hoboken  Printing  etc  Go.  t.  Kahn,  69  Am.  St  Bep.  SaMUQi 

LIBBL.— A  OOBPORATION  is  liable  in  damages  for  a  puUUca- 
tlon  of  libel  made  by  its  senrant  or  agent  in  the  course  of  the  busi- 
ness in  which  he  was  employed:  Fogg  t.  Boston  etc.  Oorp^  148 
Mass.  618,  12  Am.  8t  Bep.  683. 

LIBBL— EXEHPLABT  DAMAQE&— In  an  action  for  Ubd  tht 
amount  of  damages  is  peculiarly  within  the  proTlnce  of  the  jury, 
and  may  be  either  compensatory  or  punitive:  Holmes  t.  Jones,  147 
N.  Y.  68,  49  Am.  St.  Bep.  646,  and  note. 

UBBL— BXGESSIVB  DAMAGES.— A  verdict  for  damages  In  an 
action  for  libel  is  not  subject  to  change  on  I4>peal  unless  so  ex- 
cessive as  to  create  the  beUef  that  the  Jury  were  misled  either  by 
passion,  prejudice,  or  ignorance,  and  that  the  court  abused  its 
discretion  in  allowing  the  verdict  to  stand:  Brown  v.  Vannaman,  86 
Wis.  451.  89  Am.  St  Bep.  860,  and  note.  See,  also^  Frankfort  v. 
Coleman,  19  Ind.  App.  868,  66  Am.  St  Bep.  412. 
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MUNICIPAL  OOBPOBATIONS— ABANDONMENT  OF  Of- 
PBOVKMENT— RBOOVBBY  OF  ASSESSMENT  PAID.— Where  a 
municipal  corporation  has,  after  the  commencement  of  a  street  im- 
provement and  after  the  collection  of  a  special  assessment  there- 
for, wholly  abandoned  such  improvement,  a  person,  whose  property 
has  not  been  benefited  in  any  manner  by  the  work  already  doDe, 
and  who  has,  by  judicial  proceedings,  been  compelled  to  pay  the 
full  amount  of  his  assessment,  is  entitled  to  recover  from  the  dty 
the  amount  paid  by  him,  with  interest,  as  upon  a  fallnrs  of  con- 
sideration. 

James  E.  Markham  and  Carl  Taylor,  for  the  appellant. 

Ambrose  Tighe  and  John  W.  Lane,  for  the  respondent 

«s*  BUCK,  J.  In  January,  1891,  the  defendant  instifuted 
proceedings  for  opening,  widening,  and  extending  East  Third 
street,  in  the  city  of  St.  Paul,  from  White  Bear  avenne  to  the 
eastern  '  oundary  line  of  said  city,  a  distance  of  one  mile,  acrosfl 
section  35,  township  29,  range  22,  in  Bamsey  county,  in  tius 
etate.  This  property  was  then  owned  by  one  David  J.  Hen- 
nessy,  ^vho  opposed  such  proceedings.  The  board  of  public 
works  of  said  city  confirmed  the  proceedings,  and  Henne^ 
appealed  to  the  district  court.  On  June  16,  1891,  the  common 
council  of  the  defendant  duly  established  the  grade  of  said  East 
Third  street  from  Earl  street  to  White  Bear  avenue,  a  distance 
of  one  mile  and  a  half,  and  on  September  22,  1891,  established 
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the  grade  of  said  East  Third  street  from  White  Bear  ayenue 
to  the  east  city  limits.  This  last-described  grade  of  one  mile 
80  ordered  was  on  the  land  of  Hennessy;  the  city  having  given 
a  bond  of  indemnity  to  him,  in  order  that  it  might  proceed 
with  the  condemnation  of  said  land^  and  grade  the  same.  Prior 
to  the  spring  of  1891,  East  Third  street  had  been  graded  as 
far  east  as  Earl  street.  In  March,  1892,  the  contract  for  the 
improvement  was  let  at  the  price  of  forty-seven  thousand  dol- 
lars, and  an  assessment  levied  to  cover  it  and  the  attendant 
expenses.  About  twenty-one  thousand  dollars  of  this  assess- 
ment was  levied  on  the  Hennessy  farm,  and  twenty-eight  thou- 
Hind  dollars  was  divided  among  the  lots  fronting  on  the  other 
mOe  and  a  half  of  street  to  be  graded. 

The  plaintiff  owned  fourteen  lots.  One  of  the  lots  was  as- 
sessed two  hundred  and  one  dollars;  twelve,  eighty  dollars  and 
fifty  cents  each;  and  one,  8eventy-€iz  dollars  and  fifty 
cents.  On  August  24,  1892,  the  plaintiff  paid  twelve  hun- 
dred and  ninety-four  dollars  and  forty-three  cents  into  the 
city  treasury,  and  the  city  ever  since  has  had,  and  still  has, 
his  money.  The  work,  as  a  consideration  for  which  it  was 
paid,  was  begun  and  continued  at  intervals  until  June,  1893. 
In  1893  the  defendant  city  council  passed  the  following  reso- 
lution: 

^Resolved,  that  all  proceedings  heretofore  had  for  the  open- 
ing, widening,  and  extension  of  East  Third  street  from  White 
Bear  avenue  to  the  east  city  limits  be,  and  the  same  are  hereby, 
in  all  things  annulled,  and  that  all  proceedings  had  for  the 
condemnation  of  an  easement  for  slopes  along  the  line  of  East 
Third  street  from  White  Bear  avenue  to  the  east  city  limits 
he,  and  the  same  are,  in  all  things  annulled.  Resolved,  fur- 
ther, that  the  corporation  attorney  be,  and  he  is  hereby,  au- 
thorized to  stipulate  for  judgment  in  the  action  pending  in  the 
United  States  circuit  court,  wherein  David  ***  J.  Hennessy  is 
the  complainant  and  the  city  of  St.  Paul  and  Thomas  Eeough 
and  Daniel  Donnelly  are  defendants^  that  judgment  be  entered 
that  the  condemnation  proceedings  heretofore  h{id  for  the  open- 
mg  of  East  Third  street  across  section  35,  town  29  north, 
range  23  west,  be  declared  null  and  void,  and  the  condemnation 
proceedings  had  for  the  acquiring  of  an  easement  for  dopes 
across  said  section  on  the  property  abutting  on  the  line  of 
East  Third  street  be  also  declared  null  and  void,  and  that  the 
aaaessment  made  against  said  section  for  the  grading  of  East 
Third  street  be  set  aside  and  declared  null  and  void,  and  that 
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the  defendants  in  said  snit  have  no  right  to  enter  or  do  any 
work  upon  said  section  nnder  the  contract  heretofore  enteied 
into  between  the  city  of  St.  Panl  and  Thomas  Keongh  and 
Daniel  Donnelly;  and  the  corporation  attorney  is  also  author- 
ized to  stipulate  for  proper  judgment  in  the  appeal  cases  of 
David  J.  Hennessy  against  the  city  of  St.  Paul  from  the  con- 
firmation of  the  assessments  for  the  opening  of  East  Third 
street,  and  also  from  the  confirmation  of  the  assessment  for 
the  acquiring  of  an  easement  for  dopes  along  the  line  of  East 
Third  street* 

Upon  the  trial  the  defendant  also  admitted  that  prior  to 
October  1,  1893,  the  contract  for  doing  the  work  of  grading 
on  East  Third  street  from  Earl  street  to  the  east  city  limits 
was  rescinded  by  the  city.  In  its  answer  the  defendant  sajB 
(referring  to  Hennessy's  objection  to  the  assessment  upon  his 
land)  that  'thereafter  such  proceedings  were  had  in  this  conzt 
that  an  order  and  judgment  were  entered  in  said  cause  so  ap- 
pealed to  this  court  by  said  Hennessy,  in  all  things  annulling 
the  assessment  as  made  by  said  board  of  public  worksp  in  so 
far  as  it  related  to  said  real  estate  designated  as  section  35 
aforesaid." 

The  trial  court  found  as  a  fact,  ^that  the  defendant  hssy 
through  its  said  contractors,  done  some  work  on  said  strest 
east  of  said  Clarence  street;  but  has  neyer  completed  said  street 
east  of  said  point  so  that  it  is  capable  of  being  trayersed  either 
by  teams  or  foot  passengers;  that  in  June,  1893,  the  defend- 
ant ceased  entirely  work  on  said  street,  wholly  abandoned  ssid 
projected  improvement,  and  has  never  completed  the  same  east 
of  said  Clarence  street;  that  the  plaintiff's  said  property  is  sita- 
ated  between  Bock  and  Kennard  streets,  which  are  to  the  east 
of  Clarence  street,  and  that  the  nearest  of  plaintiff's  said  lots 
to  Clarence  street  is  about  one-half  mile  east  of  said  darence 
street;  that  between  said  Clarence  street  and  the  first  of  plain- 
tiffs said  lots  next  east  thereof  are  two  deep  holes,  and  that 
access  to  plaintiff's  property  cannot  be  had  over  said  Third 
street  aa  the  same  has  been  left  ^^^  by  the  defendant;  that 
had  said  improvement  been  completed  as  projected,  access  to 
plaintiff's  said  property  from  the  center  of  St.  Paul  and  to 
the  east  city  limits  would  have  been  secured  therefrom,  sad 
said  property  would  have  been  benefited  thereby  to  the  amount 
of  the  assessment  imposed  as  aforesaid,  to  wi^  in  the  som  of 
twelve  hundred  and  thirty-ithree  dollars  and  fifty  cents 
($1,233.50);  that  the  grading  of  said  street  to  the  extent 
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actually  done  ia  not^  and  at  no  tune  haa  been,  of  any  benefit 
whatsoeyer  to  the  plaintiff's  said  property;  that  the  allegations 
of  the  pleadingSy  saye  as  hereinbefore  found,  are  not  sostained 
by  the  eyidence.'* 

The  court  fonnd  as  conclusion  of  law  that  plaintiff  was  en- 
titled to  recoyer  from  the  defendant  the  sum  of  twelye  hundred 
and  ninety-four  dollars  and  forty-three  cents,  and  legal  inter- 
est from  August  24,  1892.  From  an  order  denying  a  motion 
for  a  new  trial,  the  defendant  appeals. 

The  defendant  contends  that  the  eyidence  does  not  sustain 
the  finding  of  the  trial  court  that  the  improyement  of  East 
Third  street  was  abandoned  by  it.  We  are  of  the  opinion  that 
this  contention  ia  not  well  founded.  There  is  no  claim  made 
in  defendant's  answer,  and  none  was  made  on  the  trial,  or  on 
the  argument  in  this  court,  that  defendant  wishes,  desires,  or 
ever  intends  to  grade,  widen,  or  improye  said  Earl  street,  or 
the  proposed  street  oyer  the  Hennessy  land.  In  fact,  no  sub- 
stantial proceedings  were  eyer  instituted  by  the  defendant  with 
a  yiew  to  further  carrying  on  the  original  proceedings  insti- 
tuted in  January,  1891.  It  is  true  the  city  council,  after  plain- 
tiff had  remonstrated  with  it  on  account  of  its  delay  in  the 
matter,  directed  the  board  of  public  works  to  inyestigate  the 
feasibility  of  completing  the  grading  of  East  Third  street,  not 
from  Clarence  street  to  the  east  city  limits,  as  contemplated 
by  the  original  petition,  but  to  White  Bear  ayenue,  which  ia 
a  mile  west  of  the  east  city  limits,  and  eyen  this  proceeding  was 
substantially  abandoned;  and  the  plaintiff,  fearing  that  an  ac- 
tion for  his  claim  for  the  money  so  paid  to  the  defendant  would 
be  barred  by  the  statute  of  limitations,  brought  this  action 
January  31,  1898. 

The  eyidence  is  quite  condusiye  that  the  plaintiff's  lots  haye 
not  been  benefited  by  the  grading,  or  any  acts  done  under  the 
proceedings  instituted  by  the  city  for  such  purpose.  The  city, 
hy  judicial  proceedings,  compelled  him  to  pay  to  it  the  fuJl 
amount  of  the  *^  assessment;  and,  with  conmiendable  for- 
bearance, he  waited  nearly  six  years  for  the  city  to  complete 
its  work  after  obtaining  his  money  in  August,  1892,  which  it 
keeps  without  the  slightest  eyidence  of  its  intent  to  complete 
its  work  of  grading  and  improying  the  street  named.  If  it 
intends  to  complete  this  work,  it  should  do  so  or  say  so.  We 
do  not  approye  pf  a  great  and  wealthy  city  remaining  passiye^ 
iuactiye,  and  its  ofiBcers  silent,  upon  such  matters  of  public  con- 
cern, for  so  long  a  period,  to  the  great  injury  of  one  of  its 
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eitiien%  eepecially  without  ngnifying  its  intent  to  proeeed  wiUi 
the  projected  improyement.  He  had  a  right  to  elect  to  htie 
them  act  promptly,  and  determine  whether  thej  wofold  aban- 
don or  not  Mills,  in  his  work  on  Eminent  Domain^  812,  says 
that  there  should  be  no  nnreasonable  delay  in  detennining 
whether  or  not  the  proceedings  shall  be  abandoned,  and  that 
the  public  must  be  held  to  a  speedy  and  prompt  tennination 
of  the  proceedings.  It  is  to  be  noted  that  this  is  not  a  ease 
of  attempting  to  condemn  and  appropriate  land  for  city  par- 
poses  where  the  dty  takes  and  keeps  possession  of  the  prop- 
erty, and  has  not  paid  the  damages,  and  where  poaBeesion  would 
be  eyidence  that  it  had  not  abandoned  the  undertaking. 

It  is  evident  that  the  undertaking  was  an  unwise  one,  and 
the  expense  entirely  beyond  the  resulting  benefits  to  sU  the 
property  iuTolyed;  the  delay  of  six  years  is  prima  facie  eridenee 
that  the  improvements  were  unnecessary,  and  doubtless  jus- 
tified the  city  in  abandoning  the  work.  Lewis^  in  his  work  on 
Eminent  Domain,  section  667,  says:  *^  moat  of  the  cases 
which  have  arisen,  the  intention  to  abandon  has  been  mani- 
fested by  afiirmatiTe  acta.  But  this  intention  may  be  mani- 
fested in  other  ways.  Where  a  statute  required  the  final  order 
establishing  a  highway  to  be  filed  with  the  town  clerk  within 
ten  days  from  its  date,  a  failure  to  do  so  was  held  to  consti- 
tute an  abandonment  of  the  proceedings.  Where  a  motion  to 
accept  an  award  was  made  and  lost  in  a  county  board,  it  vaa 
held  to  amount  to  a  vote  to  abandon.  The  failure  to  pay  the 
damages  within  a  reasonable  time  after  their  final  determina- 
tion will  itself  constitute  an  abandonment  of  any  rij^t  to  take 
the  property  under  the  proceedings  had.  What  will  constitnte 
a  reasonable  time  must,  of  course,  depend  upon  circnmstancei 
Four  years  has  been  held  to  be  an  unreasonable  delay,  con- 
stituting an  abandonment  and  in  the  ^^^  same  ease  it  is  aaid 
that  after  one  year,  no  offer  to  pay  having  been  made,  the 
assessment  would  become  functus  officio.** 

We  are  of  the  opinion  that  the  facts  in  the  case  fully  justiff 
and  sustain  the  findings  of  the  trial  court  that  the  defendant 
city  had  abandoned  the  grading  of  East  Third  street  as  con- 
templated in  the  proceedings  under  which  the  assessment  vaa 
made  and  levied,  and  that,  as  the  plaintiff  has  received  no  bene- 
fit or  consideration  for  the  money  paid  by  him  to  the  dtj  b; 
coercion  of  law,  he  can  maintain  this  action  to  recover  iti 
Valentine  v.  St.  Paul,  34  Minn.  446.  This  being  so,  it  is  not 
necessary  for  us  to  consider  the  question  as  to  whether  the 
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plaintiff  has  a  remedy  by  mandamus  to  compel  the  board  of 
public  works  to  proceed  with  the  improYement.  If  he  had  such 
a  remedy,  it  waa  not  an  ezdusiYe  one. 

The  appellant  claims  that  the  rule  laid  down  by  this  court 
in  the  case  of  Strickland  t.  Stillwater,  63  Minn.  43,  is  not  ap- 
plicable to  the  case  at  bar,  or  that,  if  it  is,  it  should  not  be 
adhered  to.    In  that  case  the  city  adopted  a  general  plan  for 
grading  parts  of  the  seyeral  streets,  which  included  that  part 
of  a  street  in  front  of  Strickland's  lots,  and  extending  beyond 
the  same  in   each  direction.    The  assessment  included  her 
properiy,  and  all  other  property  benefited  by  such  grading,  al- 
though not  abutting  on  the  improvement.    Part  of  the  con- 
templated grading  was  done,  but  none  in  front  of  her  property, 
and  the  street  was  graded  nearly  up  to  her  property.    The 
city  abandoned  doing  any  further  work  although  die  had 
paid  the  full  amount  of  her  assessment  for  making  the  entire 
improvement;  and  she  sued  the  city  for  the  sum  so  assessed  and 
paid,  and  recovered  judgment  for  the  full  amount,  upon  the 
gronnd  that  her  property  had  been  assessed  upon  the  basis  of 
frontage,  and^  no  grading  having  been  done  on  the  street  in 
front  of  her  abutting  property,  she  was  entitled  to  recover  the 
whole  sum  paid  by  her  as  benefits.    This  court  held  that  this 
was  error,  but  that  as  her  property  was  so  assessed,  and  it 
having  been  done  in  pursuance  of  a  general  plan  which  included 
an  assessment  upon  all  property  benefited  by  such  improvement 
within  the  limits  of  such  plan,  she  might  have  been  benefited 
by  BQch  grading  done  in  part,  although  none  of  it  was  done 
directly  in  front  of  her  property,  •^  and,  if  so,  her  property 
was  liable  for  the'  amount  of  such  benefit,  whatever  it  might 
be,  and  that  whatever  sum  she  was  entitled  to  receive,  if  any, 
would  be  the  difference  between  the  actual  benefits  added  to 
her  property  by  the  grading  as  an  entirety,  so  far  as  done,  and 
the  sum  which  she  was  compelled  to  pay  to  said  city  of  Still- 
water. 

We  think  this  rule  a  sound  and  equitable  one^  protecting  the 
Tights  of  the  citizen,  and  imposing  a  duty  upon  the  municipal- 
ity to  perform  its  obligations.  The  principle  upon  whidi  that 
case  r^d  is  applicable  to  the  one  at  bar;  that  case  differing 
^m  this  only  in  the  fact  that  in  the  Strickland  case  the  plain- 
tiff received  some  benefit  from  the  partial  performance  of  the 
nnprovement,  and  in  this  the  plaintiff  received  none.  The 
eoxmsel  for  the  appellant  contend  that,  if  the  rule  in  the  Strick- 
land case  is  to  be  adopted  as  the  law  of  this  state,  some  peculiar 
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•ituations  will  result  Any  such  conditioiu  can  be  eaolj 
ayoided  by  municipal  corporations  folly,  completely^  and  hon- 
estly performing  their  duties  and  obligations^  and  not  shelter- 
ing their  defaults  behind  the  plea  of  nonaccountability.  Tb» 
doctrine  in  the  Strickland  case  is  adhered  to.  Our  oondusion 
is,  that  the  plaintiff  is  entitled  to  recoyer  in  this  action  from 
the  defendant  city  the  amount  so  paid  it  by  him,  with  interest^ 
as  upon  failure  of  consideration. 
Order  afOrmed. 

OANTT,  J.,  dissented,  and  said  In  part:  'Trhls  action  Is  brought 
upon  the  theory  that  when  a  special  tax  Is  levied  on  property  spe- 
ciaUy  benefited  by  an  ImproTement,  to  defray  the  cost  of  making 
that  improvement,  and  the  money  Is  spent  in  the  improvement  but 
the  city  does  not  complete  the  same,  and  it  turns  out.  In  the  light 
of  subsequent  events  and  subsequent  experiences,  that  the  Improve- 
ment was  an  injudicious  undertaking,  the  taxpayer  can  recover 
from  the  city  the  money  thus  Injudiciously  spent  in  the  abortlTe 
enterprise.  There  is  no  difference  in  this  respect  between  a  spe- 
cial tax  on  property  specially  benefited  and  a  general  tax  on  an 
the  property  In  the  city  or  county.  Each  la  levied  by  the  same 
sovereign  power.  That  power  acts  In  Its  sovereign  capacity,  not 
in  its  private  or  contractual  capacity,  In  levying  such  a  tax,  and, 
therefore,  is  not  liable  for  the  failure  of  the  tax  to  bring  any  bene- 
fit to  him  who  pays  It.  True,  the  special  tax  Is  levied  on  the  sup- 
position that  the  party  paying  it  is  benefited  to  an  amount  equal 
to  the  amount  of  the  tax.  But  the  question  of  whether  he  is  or 
wlU  be  thus  benefited  is  tried  at  the  time  the  assessment  Is  made, 
and  cannot  be  subsequently  reviewed  in  an  action  brought  to  re- 
cover the  tax  after  it  is  paid,  merely  because  the  improvement  wu 
injudiciously  undertaken.  Of  course,  where  the  assessment  district 
and  the  improvements  are  changed  after  the  tax  Is  levied  and  col- 
lected,  so  that  one  taxpayer  has  paid  more  than  his  share,  he  may 
recover  the  excess.  ....  But  here  he  Is  allowed  to  recover  taxes 
collected  and  squandered  In  the  construction  of  abortive  improve- 
ments." 


BBOOVBRT  OF  TAXBS  PAID  TO  A  GITT.'-As  to  what  most 
be  shown  in  order  to  maintain  an  action  to  recover  taxes  paid  to  a 
municipal  corporation,  see  First  Nat  Bank  of  Amorlciia  v.  Mayor, 
68  Ga.  119,  45  Am.  Rep.  47^ 
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Minnesota  Buttbb  and  Ghebsb  Company  v.  St. 
Paul  Cold  Stobagb  Wabehousb  Company. 

(75  MimilNTA.  4i5.] 

WARSHOU8EMAN— LIABILITY  FOB  NSOLIGBNOBL— 
Where  a  warehouseman  receives  cbeese  in  wooden  boxes  In  good  con- 
dition, to  keep  in  a  dry  room  at  thirty-two  degrees  temperature, 
and  kept  at  such  temperature  by  overhead  pipes  filled  with  brine, 
a  receipt,  stating  that  the  property  is  kept  at  the  owner's  risk 
of  any  loss  or  damage  from  water,  etc,  does  not  relieve  the 
varehouaeman  from  liability  for  damage  caused  by  the  dripping  of 
water  from  the  overhead  pipes  resulting  from  his  negligence  in 
not  giving  them  proper  attention  and  care. 

Clapp  &  Macartney,  for  the  appellant. 

Stevens^  O'Brien,  Cole  ft  Albrecht,  for  the  respondent. 

^"*  BUCK,  J.    The  plaintiff  brought  this  action  to  recover 

of  the  defendant  damages  which  it  alleged  it  had  suffered  by 

reason  of  the  negligent  acts  of  the  defendant  in  caring  for  a 

large  quantity  of  cheese  which  plaintiff  had  consigned  to  the 

defendant  to  store  and  preserve  for  future  sales.    The  cheese 

▼as  deUyered  in  wooden  boxes,  in  good  condition,  and  placed 

in  defendant's  warehouse,  where  it  was  to  be  ^^^  kept  in  a 

dry  room  at  a  temperature  of  about  thirty-two  degrees  above 

leio,  and  kept  at  such  low  temperature  by  overhead  pipes  filled 

with  brine.    Upon  the  brinepipes  ice  and  frost  formed  at  a 

low  temperature,  but  when  the  temperature  rose  in  the  room, 

as  it  did,  this  ice  and  frost  melted,  and  dripped  down  upon 

the  floor,  and  npon  the  cheese  boxes,  and  thereby  caused  the 

cheese  to  become  damp  and  moldy,  and  greatly  deteriorate 

ui  value.    The  question  of  the  defendant's  negligence  was  sub- 

initted  to  the  jury,  and  it  found  a  verdict  in  favor  of   the 

plaintiff.    The  evidence  upon  this  question  fully  warrants  the 

verdict 

The  legal  question  involved  hinges  upon  the  construction  to 
be  placed  upon  a  receipt  issued  by  the  defendant,  and  sent  to 
the  plaintiff  several  days  after  some  of  the  cheese  was  stored  in 
defendant's  warehouse.  The  receipt  acknowledged  that  de- 
fendant had  received  at  different  times,  on  July  2d,  3d,  and  7th, 
one  hundred  and  thirlrfr-nine  boxes  of  cheese,  to  be  delivered 
to  plaintiff  or  order,  on  surrender  of  the  order  and  payment  of 
lU  charges.    It  further  contained  this  provinon: 
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''Conditions. 

^'All  the  property  is  to  be  at  owner's  risk  of  any  ion  or 
damage  from  riot»  fire,  water,  deterioration,  defectlTe  cooper- 
age, packing,  ratage,  yermin,  leakage,  frost,  or  from  being  per- 
ishable or  otherwise  inherently  defectiye  when  stored." 

As  the  plaintiff  receiyed  and  kept  this  receipt,  it  was  bound 
by  its  terms  and  conditions,  bnt,  as  we  construe  the  receipt, 
the  defendant  is  not  exempt  from  its  own  acts  of  n^ligence 
in  caring  for  the  cheese  while  in  its  warehonse  and  it  was  re- 
ceiying  a  fnll  consideration  for  caring  for  the  same.  In  all 
bailments  the  nature  and  yalue  of  the  property  affects  the 
question  of  ordinary  care,  and  this  degree  of  care  is  sach  as 
the  generality  of  mankind  use  in  their  own  affairs.  This  re- 
ceipt was  issued  by  the  defendant,  and  it  is  using  it  for  its  ovn 
benefit,  and,  if  it  is  ambiguous,  it  must  be  construed  against 
itself;  and  we  think  that  an  exemption  from  a  loss  or  damage 
through  any  particular  cause  will  neyer  be  construed  to  eo?er 
a  negligent  loss  of  that  character:  Lawson  on  Bailmenti^  flsc. 
162.  This  receipt  does  not  in  terms  proyide  against  the  neg- 
ligence of  the  defendant.  The  condition  that  all  the  property 
shall  be  at  the  owner's  risk  of  any  loss  or  damage  from  water 
might  doubtless  apply  ^^^  to  cases  of  a  great  flood,  or  a  yudent 
storm  of  rain,  but  not  to  dripping  of  water  from  the  oyeihead 
pipes  resulting  from  the  defendant's  negligence  in  not  gi^iiig 
them  proper  attention  and  care.  It  was  clearly  the  defendant's 
duty  to  see  that  such  dripping  did  not  injure  the  cheese  left 
in  its  care  for  hire. 

The  jury  found  the  defendant  negligent  in  this  respect,  and, 
as  this  was  in  yiolation  of  its  duty  and  obligation  to  the  plain- 
tiff, the  order  denying  the  defendant's  motion  for  a  new  trial 
must  be  affirmed,  as  we  find  no  leyersible  enoia. 

So  ordered. 


ON  THB  UABILITT  OF  WABfilHOUSBMBN  for  nesMenea  Is 
storing  perishable  goods,  see  Parker  y.  Union  Ice  etc  Cou,  59  Kaa 
026,  68  Am.  St  Rep.  888.  As  to  their  liabUity  in  general,  see  tlie 
monographic  note  to  Schmidt  y.  Blood,  24  Am.  Dec.  145-lOQL 

OONTBACTS  BXBMPTINa  FBOH  UABIUTY  FOB  KBGU- 
GBNGB  are  not  fayored  bj  the  law,  and  in  aU  casee  should  be  oob- 
stmed  strictly,  with  eyery  intendment  against  the  parly  sedEloT 
their  protecUon:  OMw  y«  Btadstreet  Oompany,  IM  Pa.  St  10«  1» 
Am.  St  Bep.68L 


OASES 


SUPBEME  COURT 


MISSOUBL 


Winn  v.  Rilet. 

[Ua  MnwuBi,  61.] 

HUSBAND  AND  WIFB-RBTROACrmriD  BFFBOT  OF 
8TATXITBS  BBSPBOTING.— Under  the  married  woman's  act  of 
Mjaaoul,  paased  In  1876,  a  husband,  though  married  to  hia  wife 
before  the  passage  of  that  act  has  no  vested  interest  In  personal 
propertj  acquired  bj  her  subsequently  to  that  date,  and  has  no  power 
to  appropriate  It  to  his  own  use  without  her  consent  in  writing. 
Hence,  if  he  appr^riates  adyancements  made  to  his  wife  by  her 
fiither,  without  such  consent,  she  jnay  treat  liim  as  a  trustee,  or  as  a 
debtor,  and  veeoTer  the  amount  from  his  administrator  after  his 
death. 

B.  C.  Han,  Joel  Funkhouser,  and  M.  B.  Bfley,  for  fhe  appel* 

lanta 

Tbomas  W.  Walker  and  Tumey  ft  Ooodrich,  for  fhe  re- 
spondent. 

•*  6BACE,  J.  This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  Clinton  county,  allowing  a  demand  for 
$7,814.53  in  favor  of  the  plaintiff,  Julia  A,  Winn,  widow  of 
James  N.  Winn,  deceased,  against  his  estate,  on  appeal  from 
the  prohate  court  of  said  county. 

The  demand  allowed  is  as  follows: 

'Tlie  estate  of  James  K  Winn,  deceased,  to  Julia  A.  Winn,  Dr. 

'To  cash  received  by  deceased  at  the  timea  and  in  the  sums 

following,  the  same  being  the  separate  estate  of  plaintiff,  to  wit: 

(M7) 
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May  15,  1875,  to  caah • $  200.00 

May  15,  1875,  to  cash 400.00 

Feb.  28, 1 877,  to  cash  paid  in  part  satlBfaction  of  note 

owing  by  deceased  to  George  P.  Dorris,  at  reqaest 

of  deceased 1,000.00 

March  1, 1878,  to  cash  paid  on  said  note  at  request  of 

deceased 830.00 

March  1, 1879,  to  cash  paid  on  said  note  at  request  of 

deceased 830.00 

July,  1881,  to  cash 500.00 

May,  1883,  to  cash 1,500.00 

April  9, 1888,  to  cash  and  land  converted  into  cash  by 

deceased 1,919.53 

May  1,  189^  to  cash 1,000.00 

Total  debit $8,179.53 

SiGLme,  Cr. 

May  15,  1876,  by  fomiture 200.00 

May  1,  1894,  by  carriage 165.00 

Total  credit 365.00 

Balance  due  plaintiff $7,814.53" 

The  eridence  tended  to  prove,  and  under  proper  inatmctionfl 
the  jury  found,  that  the  several  items  of  money  charged  in  the 
demand  were  given  to  the  said  Julia  A.  Winn  at  the  ^  dates 
therein  stated  by  her  father,  Benyman  Shaver,  and  charged 
to  her  by  him  as  advancements.  That  they  came  into  the 
hands  of  her  husband  and  were  used  by  him  in  his  business. 

The  several  objections  urged  to  the  judgment  may  be  an- 
swered without  setting  them  out  specifically. 

The  married  woman's  act  of  1875  went  into  effect  on  the 
24th  of  March,  1875:  Laws  1875,  p.  61.  The  plaintiff  and 
the  deceased  were  married  prior  to  that  date.  Prior  to  the 
passage  of  this  act,  the  husband  by  the  marriage,  acquired 
title  to  the  personal  property  of  the  wife  in  poesession,  and 
the  right  to  reduce  to  his  possession  for  his  own  use  and  bene- 
fit her  choses  in  action.  In  Hart  v.  Leete^  104  Mo.  315,  it 
was  held  that  the  right  of  the  husband  to  so  reduce  his  vife'fl 
choses  in  action  into  his  possession  was  not  a  vested  right  and 
that  the  act  of  1875  applied  to  all  cases  where  the  husband 


• 
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had  not  theretofore  possessed  himself  of   his  wife's  personal 
property.     In  the  subsequent  case  of  Leete  y.  State  Bank  of 
St  Ixmifii,  115  Mo.  184^  iiiis  mling  was  disapproYed,  and  it  was 
therein  held  that  the  husband's  right  to  acquire  title  for  him- 
self to  the  wife's  property  by  reducing  it  to  his  possession  was 
a  vested  right  of  which  the  act  of  1875  could  not  and  did  not 
deprive  him.     Consequently,  that  as  to  such  right  acquired  by 
a  marriage  prior  to  its  passage  that  act  did  not  apply.    In  the 
able  and  exhauatiYe  opinion  of  Sherwood,  J.,  delivered  in  that 
ease,  the  language  of  Edwards,  J.,  in  Westervelt  y.  Oregg,  12 
N.  Y.  202,  62  Am,  Dee.  160,  is  qnoted  with  approval,  aptly 
and  tersely  stating  the  principle  as  follows:  ^'A  right  to  reduce 
a  chose  in  action  to  possession  is  one  thing,  and  a  right  to  the 
property  which  is  the  result  of  the  process  by  which  the  chose 
in  action  has  been  reduced  to  possession,  is  another  and  a  differ- 
ent thing.     But  they  are  both  equally  Yested  rights.    The  one 
is  a  vested  right  to  obtain  the  thing,  with  the  certainty  of 
obtaining  it  by  resorting  to  the  necessary  ^®  proceedings,  un- 
less there  be  a  legal  defense,  and  the  other  is  a  vested  i^ht  to 
the  thing  after  it  has  been  obtained."    Or,  to  state  the  propo- 
sition still  more  tersely,  the  Yested  right  of  the  husband  ia  a 
vested  right  quoad  a  thing  in  which  the  wife  has  a  vested  right. 
But  if  the  thing  had  no  existence  at  the  marriage,  the  wife  had 
no  right  in,  and  the  husband  could  acquire  no  right  quoad  the 
the  thing  by  the  marriage.    Both  her  rights  in  and  his  rights 
as  to  the  thing  must  be  governed  by  the  law  in  force  at  the 
time  the  subject  of  the  action  comes  into  existence,  for  then 
the  rights  of  both  first  accrue.    In  consonance  with  this  rea- 
soning in  that  case,  where  the  right  of  the  wife  to  the  prop- 
erty was  Yested  in  her  by  the  wfll  of  her  father  in  1870,  and 
the  husband's  right  by  the  marriage  Yested  in  him  in  1871, 
it  was  held  that  his  marital  rights  to  the  property  were  not 
affected  by  the  act  of  1875.    So,  this  case,  in  which  the  prop- 
^y  in  question,  the  gifts  to  the  wife  (the  plaintiff)  from  her 
father,  not  in  existence  at  the  time  of  the  marriage  and  as 
to  which  neither  she  nor  her  husband  then  had  any  rights 
whatever  or  thereafter  imtil  after  the  act  of  1876  (Bev.  Stats. 
1B79,  sec  3296;  Bev.  Stata.  1889,  sec.  6869)  went  into  effect, 
must  be  governed  by  that  act,  under  which  the  rights  of  both 
^d  first  accrue,  as  was  ruled  in  Columbia  Sav.  Bank  v.  Winn, 
132  Ho.  80,  a  case  '^on  all  fours''  with  the  one  in  hand,  on 
this  question. 
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Under  this  statate  the  hiuband  had  no  power  to  appropriate 
theee  gifts  to  his  own  use  withont  Iier  consent  in  writmg: 
Jonee  t.  Elkins,  148  Mo.  647;  Alkire  Grocer  Co.  v.  Ballenger, 
137  Mo.  369;  Columbia  Sav.  Bank  v.  Winn,  132  Mo.  80;  Hoff- 
mann T.  Hoffmann,  126  Mo.  486;  McOnire  y.  Allen,  108  Mo. 
403;  Omaand  y.  OiUiland,  96  Mo.  522;  Bronghton  y.  Brand, 
94  Mo.  169.  Ko  such  consent  was  shown,  or  giyen,  and  the 
money  which  came  by  these  gifts  of  her  father  to  the  plain- 
tiff was  her  separate  property,  was  not  transferred  to  her  hus- 
band by  his  nse  thereof,  and  was  a  trost  fund  in  his  hands  for 
her  benefit  while  in  his  nse  and  possession:  Alkire  Qrooer  Co. 
^  y.  Ballenger,  187  Mo.  869;  Columbia  Say.  Bank  y.  Wiim, 
132  Mo.  80;  Hoffmann  y.  Hoffmann,  126  Mo.  486. 

As  to  such  fund  she  could  treat  her  husband  either  u  i 
trustee  or  simply  as  a  debtor:  Hoffmann  y.  Hoffmann,  126  Ho. 
486;  Columbia  Say.  Bank  y.  Winn,  132  Mo.  80;  Alkire  Orocer 
Co.  y.  Ballanger,  137  Mo.  869.  By  electing  to  treat  him  as 
a  debtor,  the  indebtedness,  although  growing  out  of  tlus  trust 
relationship^  became  a  money  demand  against  his  estate  over 
which  the  probate  court  had  jurisdiction:  Hoffmann  y.  Hoff- 
mann, 126  Mo.  486;  Church  y.  Church,  73  Mo.  App.  421;  Todd 
y.  Terry,  26  Mo.  App.  598.  There  is  no  place  in  this  case  for 
the  application  of  any  of  the  statutes  of  limitation. 

The  judgment  of  the  circuit  court  is  affirmed. 

All  concur. 


HUSBAND'S  STATUS  AS  TO  WIFETS  SBPARATB  PERSONAL 
PROPERTY.— At  common  law,  marriage  yests  in  the  husbasd  the 
personalty  of  his  wife  then  owned  or  thereafter  acquired  by  bo*, 
and  of  which  he  obtains  possession:  Botts  y.  Oooch,  97  Mo.  88, 10 
Am.  St  Rep.  286;  but,  in  some  of  the  states,  the  statute  abrogites 
a  husband's  marital  right  to  his  wife's  choses  in  action:  Westenreit 
▼.  Gregg,  12  N.  Y.  202,  02  Am.  Dec.  160;  and  a  husband  cannot 
acquire  an  interest  in  his  wife's  separate  estate  by  any  Independent 
act  of  his:  Lewis  y.  Johns,  24  Cal.  96,  86  Am.  Dec.  49.  If  lie  re- 
ceives and  keeps  money  belonging  to  her,  he  is  her  trustee:  Note 
to  Sykes  y.  City  Say.  Bank,  60  Am.  St  Rep.  666;  Bergey's  Appetl, 
60  Pa.  St  408. 100  Am.  Dec.  57a 
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Springfibld  Steam  Laundry  Company  v.  Traders' 

Insurance  Company. 

piSl  MneouBi,  00.] 

insubangb  —  oommbncembnt    of    FORBOLOSURE 

PROGEEI>ING&-WHAT  IB.— The  adyertiBement  of  mortgaged 
property  for  sale,  as  provided  by  the  mortgage.  Is  the  oommence- 
ment  of  foredosure  proceedings,  within  the  meaning  of  a  policy  of 
insmtinee  which  provides  that  it  shall  be  absolutdy  void  apon  the 
commencement  of  proceedings  for  the  foreclosure  of  the  mortgage. 

INSURANOB— FORFBITURB  BY  OOMMBNCEMBNT  OF 
F0RBGIX)8URB  PROCBEDINOS.— If  a  policy  of  Insurance  upon 
mortgaged  property  expressly  provides  that  It  shall  become  abso* 
iDtdy  Told  upon  the  commencement  of  proceedings  for  the  fore- 
doeure  of  the  mortgage,  without  the  written  consent  of  the  in- 
Boranoe  company,  and  the  mortgage,  by  its  terms.  Is  subject  to 
foredosoxe,  If  the  taxes  on  the  mortgaged  property  are  permitted 
to  become  delinquent,  the  policy  becomes  void,  when  the  prop- 
erty Is  advertised  for  sale  on  account  of  such  default,  unless  the 
breach  U  waived. 

IN8URANCB-FORFBITURB-POWBR  OF  LOCAL  AGENT 
TO  WAIVB.~A  local  agent  of  an  insurance  company,  who  has 
power  to  make  contracts  of  insurance  in  the  name  of  the  i*om* 
V&ny,  to  issue  policies,  to  receive  premiums  therefor,  and  who  is 
dotbed  with  all  the  authority  of  his  principal  with  respect  to  such 
matters,  has  power  to  waive  a  condition  of  the  policy.  Hence,  if 
t  policy  upon  mortgaged  property  provides  that  It  shall  become  ab- 
Bolntely  void  upon  the  commencement  of  proceedings  for  the  fore* 
doeure  of  the  mortgage,  without  the  written  consent  of  the  com- 
pany, and  the  property  Is  advertised  for  sale,  under  the  terms  of 
the  mortgage,  because  of  the  nonpayment  of  taxes,  there  is  a  for- 
feiture of  the  policy,  but  if  the  local  agent,  being  advised  of  the 
adTertisement  for  such  sale,  takes  no  action  toward  a  cancella- 
tion of  the  policy,  his  conduct  amounts  to  a  waiver  of  the  forfeiture, 
although  the  policy  declares  that  the  company's  secretary  alone  can 
walTe  conditions  therein. 

Heffeman  ft  Heff eman^  for  the  appellants. 
Fyke,  Yates  &  Fyke,  for  the  respondent. 

••  BTTHQESS,  J.  This  is  an  action  upon  a  policy  of  fire 
insurance.  At  the  time  the  policy  was  issued  the  property  was 
mortgaged,  and  the  policy  provided  that  any  loss  should  be 
paid  to  the  mortgagee.  The  defense  was,  that  prior  to  the 
destruction  of  the  property  the  conditions  of  the  mortgage  were 
violated  and  the  property  advertised  for  sale  thereunder,  and 
that  by  reason  thereof  the  policy  was  invalidated  and  void  at 
the  tune  it  was  consumed  by  fire. 

The  cause  was  submitted  to  the  court  on  an  agreed  state- 
ment of  facts.  The  trial  resulted  in  a  judgment  for  defend- 
ant   From  this  judgment  plaintiffs  appealed  to  the  St.  Louis 
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court  of  appeals^  where  the  judgment  waa  aflSrmedj  bat,  be- 
cause of  the  dissent  by  one  of  the  judges  of  that  court  from 
the  opinion  therein  rendered,  upon  the  ground  of  the  opinion 
being  in  conflict  with  former  decisions  of  this  ooort^  the  case 
was  certified  to  the  supreme  court 

The  facts  agreed  upon  are  substantially  as  follows:  The  prop- 
erty was  owned  by  tiie  Springfield  Steam  Laundry  Company. 
The  insurance  wns  taken  out  by  it,  and  by  the  terms  of  the 
policy  the  lossy  in  case  of  the  destruction  of  the  property,  iras 
to  be  paid  to  the  mortgagee  as  his  interest  might  appear. 
After  the  loss  the  claim  was  assigned  by  the  mortgagee  to  the 
plaintiff  Heffeman.  The  mortgage,  by  its  terms,  was  subject 
to  foreclosure  if  the  taxes  on  the  mortgaged  property  were 
permitted  to  become  delinquent.  This  condition  of  the  mort- 
gage waa  broken,  and  by  reason  of  it  the  trustee  ^*  adrertised 
the  property  for  sale  as  proyided  by  the  terms  of  the  mortgage. 
The  sale  was  enjoined.  Subsequently  the  taxes  were  paid  and 
the  inJTmction  proceedings  dismissed.  A  short  time  thereafter 
the  fire  occurred.  The  policy  contained  this  provision,  to  wit: 
'If  the  property  be  sold,  transferred,  or  is  or  becomes  encum- 
bered by  mortgage  or  trust  deed,  or  by  judgment,  tax,  or  me- 
chanic's lien,  or  upon  the  commencement  of  proceedings  for  its 
foreclosure  or  sale,  or  levy  thereon  by  a  law  officer,  or  upon  its 
passing  into  the  hands  of  a  receiver  or  trustee,  or  if  this  policy 
be  assigned  before  a  loss,  then,  and  in  every  such  case,  this 
policy  shall,  without  the  written  consent  of  this  company 
thereto  be  indorsed  hereon,  become  absolutely  void.**  Another 
condition  of  the  policy  is  as  follows:  ^Ti  is  further  understood 
and  agreed,  and  made  a  part  of  this  contract,  that  neither  the 
agent  who  issued  this  policy,  nor.  any  other  person,  except  its 
secretary  in  the  city  of  Chicago,  has  authority  to  waive,  modify, 
or  strike  from  the  policy  any  of  its  terms  and  conditions,  .... 
nor,  in  the  event  that  this  policy  shall  become  void  by  reason  of 
noncompliance  with  any  of  its  terms  or  conditions  thereof, 
shall  the  agent  have  power  to  waive,  modify,  or  revive  the 
same,  and  any  policy  so  made  void  shall  remain  void  and  <A 
no  effect,  any  contract  by  parol  or  otherwise  or  understanding 
with  the  agent  to  the  contrary  notwithstanding.^'  It  was  far- 
ther agreed  that  the  local  agent  of  the  defendant,  who  issued 
the  policy,  had  notice  of  the  advertisement  of  the  property  for 
sale  and  the  subsequent  proceedings  in  reference  thereto. 

The  court  of  its  own  motion  declared  the  law  to  be  that 
under  the  law  and  agreed  statement  of  facts  the  plaintiff  is 
not  entitled  to  recover. 
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The  first  question  for  consideration  is  as  to  whether  or  not 
the  adyertisement  of  the  property  for  sale  under  the  deed  of 
trust  was  the  commencenient  of  foreclosure  proceedings  within 
the  meaning  of  the  terms  of  the  policy;  if  so,  by  one  of  its 
express  provisions  the  policy  became  Yoid  and  of  no  effect. 

^  The  case  of  Michigan  Ins.  Co.  t.  Lewis,  30  Mich.  41,  was 
an  action  upon  a  policy  of  fire  insurance  in  which  it  was  pro- 
Tided  that  ''in  case  of  any  transfer  or  termination  of  the  in- 
terest of  the  insured,  or  any  part  of  his  interest,  in  the  prop- 
erty hereby  insured,  either  by  sale,  contract,  or  otherwise,  or 
in  case  any  mortgage,  lien,  or  encumbrance  shall  be  executed 
thereon,  or  shall  attach  thereto,  or  if  the  title  thereto  shall  be 
in  any  way  changed  or  affected  after  the  date  of  this  policy, 
or  if  any  proceedings  for  sale  thereof  shall  be  had,  commenced, 
or  taken,  or  if  the  title  thereto  shall  be  or  become  less  than 
an  absolute  and  perfect  one,  without  such  consent,  this  policy 
shall  from  thenceforth  be  void  and  of  none  effect.''   In  that  case, 
as  in  the  case  at  bar,  the  only  steps  taken  toward  a  foreclosure 
of  the  mortgage  was  to  advertise  the  property  for  sale,  in  ac- 
cordance with  its  provisions,  and  the  supreme  court,  in  its 
opinion,  in  passing  upon  the  question  as  to  whether  or  not 
the  advertisement  of  the  property  for  sale  was  a  ''proceeding 
for  Bale''  within  the  meaning  of  the  policy,  said:  "The  words 
eeem  to  us  to  be  satisfied  by  confining  them  to  the  actual  offer 
of  the  premises  for  sale  at  the  time  specified  in  the  notice.    In 
strictness,  it  may  be  said  that  such  an  offer  is  the  first  pro- 
<^ing  for  a  side;  the  previous  notice  is  only  a  step  which 
is  to  put  it  in  the  power  of  the  mortgagee  to  make  a  sale  at 
tbe  time  fixed  upon  if  payment  shall  not  sooner  be  made.    The 
notice,  in  a  certain  sense,  is  undoubtedly  a  proceeding  for  a 
s&le,  and  so  would  be  the  conunencement  of  a  suit  in  equity; 
^ther  proceeding  may  possibly  result  in  a  sale;  but  while  either 
method  of  foreclosure  is  in  progress,  and  before  the  right  to 
make  a  sale  has  been  reached,  it  is  in  substance  rather  a  pro- 
^^^c^hig  for  the  collection  of  the  mortgage  moneys  than  a  pro- 
ceeding for  a  sale.    And  it  can  never  be  known  until  the  day 
^ed  in  the  notice  shall  arrive  without  actual  payment  being 
^de  that  a  sale  can  take  place  at  all." 

^^e  we  are  fully  satisfied  that  the  rule  announced  in  that 
^^»  SB  we  understand  it,  and  which  is  applicable  to  this,  ** 
"^t  18,  that  the  advertisement  of  the  property  for  sale  under 
^  mortgage  was  a  commencement  of  proceedings  for  its  fore- 
closure;, or  sale  of  the  mortgaged  property  within  the  mean- 
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ing  of  the  policy,  was  a  breach  of  its  conditions  and  rendered 
it  invalid  unless  the  breach  was  waived,  yet,  when  the  facts 
that  the  amount  of  taxes  due  npon  the  property  was  so  smsll 
as  compared  with  its  Talne,  that  the  sale  was  enjoined  and  the 
taxes  paid,  and  the  proceedings  to  sell  finally  abandoned,  are 
considered,  we  should  not  be  inclined  to  hold  the  policy  for- 
feited, because  it  would  be  most  unreasonable  and  unjust  to 
do  so,  if  it  were  not  for  the  fact  that  it  was  expresdy  provided 
in  the  policy  that  it  should  become  absolutely  void  upon  the 
commencement  of  proceedin|B  for  the  foreclosure  of  the  mort- 
gage. The  proceedings  were  commenced  in  consequence  of  the 
failure  of  the  assured  to  pay  the  taxes  on  the  property  accord- 
ing to  the  terms  of  the  agreement,  and  this  court  has  so 
power  in  the  absence  of  fraud  or  mistake  to  relieve  plaintiil 
from  the  obligations  of  its  contract.  If  parties  will  make  olA 
contracts  they  have  no  right  to  expect  courts  to  disregard  the 
law  in  construing  theuL  Such  provisions  are  not»  however,  in- 
frequent. 

Titus  V.  Olens  Falls  Ins.  Co.,  81  N.  Y.  410,  waa  an  action 
upon  a  fire  insurance  policy  containing  a  condition  declariiig 
it  void  in  case  foreclosure  proceedings  were  commenced  agaioBt 
the  mortgaged  property  on  a  mortgage  covering  it,  which  were 
prosecuted  to  judgment.  Held,  that  the  foreclosure  proceed- 
ings forfeited  the  policy.  The  court  said:  ^A  provision  that  * 
policy  shall  be  void  in  the  case  of  foreclosure  proceedings  ii 
common  in  insurance  policies,  and  we  must  assume  that  ex* 
perience  has  shown  to  underwriters  that  such  proceedings  in- 
crease the  risk  to  the  insurer.  The  defendant  might  have  been 
willing,  for  the  premium  charged,  to  insure  this  bam  with  titf 
mortgage  upon  it,  and  yet  not  willing  to  insure  it  in  case  of 
proceeding  to  foreclose  the  mortgage.  It  did  assent  to  the 
mortgage,  and  agree  that  the  loss»  ^  if  any,  be  paid  to  the 
mortgagee,  but  it  did  not  assent  to  continue  the  insurance  in 
case  the  risk  waa  increased  by  proceedings  to  foreclose  the  mort- 
gage. Before  commencing  the  foreclosure  the  plaintiff  shonld 
have  obtained  the  assent  of  the  defendant.  It  might  have  ex- 
amined the  circumstances  and  granted  such  assent  without  any 
conditions,  or  it  might  have  required  an  additional  preminm 
for  the  increased  risk.  It  might  have  refused  altogether,  and 
in  that  case  the  plaintiff  could  have  delayed  his  foredosnre 
until  the  end  of  the  year,  or  surrendered  the  policy  and  pro- 
cured insurance  elsewhere.  Even  if  the  provision  were  found 
to  be  very  inconvenient  and  embarrassing,  there  is  no  help  for 
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it.  There  it  is,  and  we  cannot  take  it  out  of  the  policy  by 
constrnction.  There  are  two  proYisione:  One,  that  liens,  with- 
out the  assent  of  the  company,  shall  avoid  the  policy;  and  an- 
other, that  foreclosure  proceedings  shall  avoid  it;  and  effect 
must  be  given  to  both.  According  to  the  construction  con- 
tended for  on  the  part  of  the  plaintiff,  the  latter  provision 
would  be  wholly  useless  or  nullified  in  every  case,  because  all 
liens  avoid  the  policy  unless  assented  to;  and  according  to  that 
construction,  when  assented  to,  foreclosure  proceedings  may  be 
instituted  without  avoiding  tiie  policy,  li  such  proceedings 
may  be  instituted  as  incident  to  tiie  mortgage,  then  they  may 
be  carried  to  their  conclusion  by  a  sale  and  conveyance,  and 
thus,  by  assenting  to  a  mortgage,  a  company  may  be  held  to 
ha^e  absented  to  a  change  of  title  of  the  insured  property. 
Such  a  construction  is  unreasonable  and  unwarranted.'' 

The  case  of  the  Merchants'  Ins.  Co.  v.  Brown,  77  Md.  79, 
was  a  suit  on  an  insurance  policy  which  contained  a  clause 
making  the  policy  void  '^if,  with  knowledge  .of  the  insured, 
foreclosure  proceedings  be  commenced,  or  notice  be  given  of 
8ale  of  any  property  covered  by  this  policy,  by  virtue  of  any 
mortgage  or  trust  deed."  The  property  was  advertised  and 
sold  under  the  provisions  of  the  mortgage,  and  *®  in  an  action 
on  the  policy  it  was  held  that  the  advertisement  of  the  mort- 
gaged property  for  sale,  as  provided  by  the  mortgage,  was  the 
commencement  of  foreclosure  proceedings  within  the  meaning 
of  the  policy,  and  rendered  it  void. 

But  it  18  claimed  that  even  if  the  policy  was  forfeited,  the 
forfeiture  was  waived  by  defendant's  local  agent.  The  evi- 
dence showed  that  the  agent  had  power  to  issue  policies,  that 
he  was  advised  of  the  advertisement  of  the  property  for  sale 
onder  the  mortgage,  and  that  he  took  no  action  toward  the 
eancellation  of  the  policy. 

Defendant's  agent  was  authorized  to  make  contracts  of  in- 
surance in  the  name  of  his  principal  and  to  issue  policies,  and 
Kceive  premiums  therefor,  and  was  clothed  with  all  the  au- 
ihority  of  his  principal  with  respect  thereto,  and  the  question 
is  whether,  under  such  general  power,  he  was  authorized  to 
vaiye  a  forfeiture  of  the  policy  under  the  restrictions  and  lim- 
itations therein  contained. 

Upon  this  question  the  authorities  are  in  great  oonfiiet,  the 
^d  of  the  more  recent  being  in  favor  of  the  power  of  a 
Seneral  agent  to  waive  a  forfeiture  notwithstanding  the  policy 
proTides  that  only  a  certain  person  can  waive  it. 
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The  question  waa  before  the  sapieme  court  in  the  leoent 
case  of  James  t.  Mntnal  Beserve  Fund  life  Assn,  148  Ho. 
1!^,  which  was  an  action  upon  a  policy  that  ezpreesLy  provided 
that  '^o  contract^  alteration,  or  discharge  of  contract,  waiter 
of  forfeitores  nor  granting  of  permits  or  credits  shall  be  talid 
unless  the  same  shall  be  in  writing,  signed  by  the  president  or 
vice-president  and  one  other  officer  of  the  association,''  and  it 
was  held  that  the  agent  of  the  company  might  v^ve  a  forfeiture 
for  nonpayment  of  a  premitmi,  though  the  policy  expressly 
stated  that  no  wniver  should  be  valid  unless  in  writing,  signed 
by  an  officer  of  the  oompany:  Parsons  t.  Enoxville  lire  Ins. 
Co.,  132  Mo.  583. 

In  treating  of  this  subject  in  1  Joyce  on  Insurance,  section 
439,  it  is  said:  '^e  deduce,  howeyer,  the  rule  that  the  tendency 
of  tihe  weight  of  authority  at  the  present  day  is  **^  against  mak- 
ing  restrictions  in  the  policy  upon  an  agent's  authority  condn- 
sive  upon  the  assured,  and  that  the  oompany,  or  any  agent  with 
general  or  unlimited  powers,  clothed  witii  an  actual  or  apparent 
authorization,  may  either  orally,  or  in  writing,  waive  any  writ- 
ten or  printed  condition  in  the  policy,  notwithstanding  such  re- 
strictions, and  many  cases  apply  this  rule,  eyen  though  the  pol- 
icy provides  that  a  distinct  specific  agreement  shall  be  indorsed 
thereon,  or  otherwise  prescribes  a  particular  mode  of  waiver 
or  that  only  certain  persons  can  waiye,  and  there  wotdd  be  no 
valid  reason  why  if  the  agent  may  waiye  the  restriction  in  the 
first  case  he  may  not  in  the  latter,  for  such  restrictions  are  de- 
clared to  be  inefFectual  to  limit  the  legal  capacity  of  the  com- 
pany to  bind  itself  by  waiving  conditions  of  the  policy  throngh 
an  agent  acting  within  the  real  or  apparent  scope  of  his  author- 
ity*':  Weed  y.  Lancashire  Fire  Ins.  Co.,  116  N.  Y.  117. 

It  is  now  well  settled  in  this  state  that  a  general  agent  of  an 
insurance  company  may  waive  proofs  of  loss,  as  well  as  forfeit- 
ures or  policies  obtained  by  means  of  false  representations  as  to 
the  condition  of  the  property  insured  or  for  the  nonpayment  of 
premiums,  notwithstanding  it  is  expressly  provided  in  the  pol- 
icy that  only  certain  persons  can  waive  such  things  (Nickell  t. 
Phoenix  Ins.  Co.,  144  Mo.  420,  and  authorities  cited),  and  we 
can  see  no  reason  why  the  same  rule  should  not  apply  in  case 
of  forfeiture  of  the  policy  for  any  other  violation  of  its  pro- 
visions. 

As  the  views  we  haye  expressed  are  not  in  accordance  with 
the  rulings  in  Jenkins  y.  Gterman  Ins.  Co.,  68  Mo.  App.  SIO, 
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md  Shonp  y.  IiiBiirance  Co.,  61  Mo.  App.  1^86^  those  cases 
should  not  longer  be  followed. 

For  these  eoiiBiderations  we  reverse  the  judgment  of  the  court 
)f  appeals  and  remand  the  cause  to  that  court,  with  directions 
io  enter  np  judgment  reversing  the  judgment  of  the  circuit 
M)iirt  and  remanding  the  cause  to  that  court  for  further  trial. 

Gantt^  P.  J.y  and  Sherwood,  J.,  concur. 


IKS^ItANCE^-COMMENGBMBNT  OF  FORBGLOSURB  PR(V 
CEEDINGS— FORFBITUBBL'If  a  poUcy  of  insurance  is,  accord- 
in?  to  Its  terms,  to  become  void  upon  tbe  commencement,  witb  the- 
knowledge  of  the  insured,  of  forecloeure  proceedings,  or  notice  given 
of  the  sale  of  any  pri^^erty  covered  by  the  policy, ^by  authority  of 
any  mortgage  or  deed  of  trust,  it  is  sufficient  that  notice  of  the 
sale  has  been  given,  or  foreclosure  proceedings  otherwise  com- 
menced, with  the  knowledge  of  the  insured:  Note  to  Horton  v.  Home- 
Ins.  Co.,  122  N.  O.  496,  65  Am.  Bt  Rep.  724. 

INSURANCE  —  WAIVBR  OF  FORFBITURBS  BY  LOGAIi 
AGENTS.— Conditions  in  a  policy  of  insurance  working  a  forfeit- 
ure may  be  waived  by  the  insurer,  and  such  waiver  may  t>e  pre- 
Enmed  from  the  acts  of  the  local  agent  Hence,  if  a  policy  is  to- 
become  void  where  foreclosure  proceedings  are  commenced,  or  no- 
tice is  given  of  the  sale  of  any  property  covered  by  the  policy, 
^7  Tirtue  of  any  mortgage  or  trust  deed,  and  the  property  insured 
is  adTertlsed  for  sale  under  a  trust  deed  before  the  fire  and  loss, 
mch  breach  of  the  condition  is  waived  where  the  insurer's  agent 
saw  the  advertisement  and  there  were  no  steps  taken  to  cancel 
^e  policy:  Horton  ▼•  Home  Ina.  Oo.,  122  N.  O.  486.  66  Am.  St 
Hep.  717. 
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TRIAL-DBMURRBR  to  BVIDBNCB.— a  plaintiff  Is  en- 
titled to  have  drawn  from  the  evidence  adduced  every  reasouable- 
mtendment  in  his  favor.  Hence,  If,  from  all  the  facts  disdosedt 
H^ete  is  any  substantial  evidence  tending  to  show  that  he  is  en- 
y^^  to  recover  upon  the  whole  case,  it  should  be  submitted  to- 
^  Jory,  but  if  either  one  of  the  defenses  set  up  by  a  defendant 
18  a  good  defense  to  the  plaintiff's  action,  and  is  sustained  by  evi- 
Aence,  which  is  aU  one  way,  and  with  respect  to  which  there  is 
no  conflict,  it  is  proper  for  the  court  to  declare  the  law  to  be  that 
^e  plahitiff  is  not  under  the  pleadings  and  evidence,  entitled  ta 

BANKS-COIiliBOTIONS,  WHAT  MAY  BB.— A  bank  author- 
^  to  collect  a  draft  for  another  bank  has  no  impUed  power  to  re-^ 
ceiTe  anything  except  money  in  payment  Hence,  if  it  accepts  a 
^^eck,  it  assumes  the  risk  of  its  payment  though  it  has  put  It  in 
^^e  clearing-house  for  collection,  and  is  answerable  to  the  bank 
Binding  the  draft  for  the  amount  of  the  check  with  interest  from 
««  date  of  its  receipt 
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BANKS-GOLLBOnONS-BBOBIYING  CHECK  AS  PAT- 
ICENT.— When  a  bank,  authorized  to  collect  a  draft  for  aoother 
tmnk,  accepts  a  check  In  payment  and  BniTendera  the  draft.  It  makes 
the  check  its  own,  and  its  liability  to  the  bank  in  whose  favor 
the  draft  was  drawn  becomes  fixed  as  much  as  If  It  had  reoetred 
cash  instead  of  the  check. 

BANKS  —  OOLLBOTIONS  —  BBOBIVING  WOBTBLB8S 
CHBOK  AS  PAYMENT—BBCOVBBY  OP  BBMITTANCB-CUS- 
TOM— LOSS— MISTAKE.— If  a  bank,  authorized  to  eoUect  a  draft 
for  another  bank,  accepts  a  check  in  iiayment,  and  remits  tbe 
amount  of  the  draft  to  the  bank  which  sent  it,  supposing  the  check 
to  be  good  and  that  it  would  be  paid  upon  presentation  in  the  usual 
course  of  business,  but  sues  Its  principal  for  the  amount  of  tbe 
remittance,  after  finding  out  that  the  check  is  worthless,  it  Is  do 
ground  for  recovery  that  the  transaction  was  in  accordance  with 
the  usual  and  customary  way  of  doing  such  business*  or  that  neither 
the  bank  sending  the  draft  nor  the  one  in  whose  fiiYor  it  wts 
drawn  sustained  any  damage  by  the  acceptance  of  the  check;  or 
that  the  collecting  bank  received  the  check  and  paid  the  draft  by 
mistake  as  to  the  solvency  of  the  drawer  of  the  check,  and  his 
ability  to  pay  it 

BANKS-COLLEOriONS-OHECK  AS  PAYMENT— RBCOV- 
BRY  OF  REMITTANOB  BBCAUSB  OF  MISTAKB  OP  FACT.- 
When  a  bank,  authorized  to  collect  a  draft  for  another  bank,  ac- 
cepu  a  check  in  payment,  its  mistake  as  to  the  solvency  of  tbe 
drawer  of  the  check  and  his  ability  to  pay  it  is  not  such  a  mistake 
of  fact  as  will  entitle  the  collecting  bank  to  recover  the  amount  U 
a  remittance  made  by  It  in  payment  of  the  draft 

Elijah  Robinson,  for  the  appellant. 

Thomas  E.  Balston,  for  the  respondent 

"^  BUBGESS,  J.  This  is  an  action  to  reooTer  the  sum  of 
nine  thousand  dollars,  the  amount  of  a  draft  Bent  by  the  Hide 
and  Leather  National  Bank  of  New  York,  to  the  defendant  tt 
St.  Louis  for  collection,  and  by  it  forwarded  to  plaintiff  at  Kan- 
sas City,  Missouri,  for  collection  and  return.  The  action  ii 
predicated  upon  the  alleged  justifiably  TniatAkAn  belief  with  re- 
spect to  the  solyency  of  the  drawee,  one  Frank  E.  l^ler,  who 
was  doing  business  under  the  name  of  Benjamin  McLean  ft  Co^ 
and  therefore  took  his  check  on  another  bank  for  the  draft,  and 
delivered  the  draft  to  him,  and  on  the  same  day  sent  its  draft 
to  defendant  for  the  amoimt,  supposing  the  check  to  be  good 
and  that  it  would  be  paid  on  presentation  in  the  usual  ooune  of 
business.  But  the  check  proved  to  be  worthless.  The  case  irds 
tried  by  the  court,  a  jury  being  waiyed.  There  was  a  judgment 
for  defendant,  and  plaintiff  appeals. 

For  several  years  prior  to  April  21, 1898,  Frank  K  Tyler  bid 
been  doing  business  in  Kansas  City,  New  York,  and  "^  a  nma- 
ber  of  other  places  under  the  name  of  Benjamin  McLean  ft  Co. 
On  the  seventeenth  day  of  April,  1898,  his  New  York  represent- 
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atiTe  in  the  name  of  Benjamin  McLean  ft  Co.^  drew  a  draft 
upon  him  in  fayor  of  the  Hide  and  Leather  National  Bank  of 
that  city  for  nine  thousand  doUan  on  Benj.  McLean  ft  Co^ 
Kansas  (Sty,  Missonriy  which  was  on  the  same  day  delivered  to 
the  Hide  and  Leather  National  Bank,  and  by  it  placed  to  the 
credit  of  the  drawers.  On  the  same  day  that  the  Hide  and 
Leather  National  Bank  received  said  draft,  it  forwarded  it,  to- 
gether with  some  other  collections,  to  its  correspondent,  the  de- 
fendant bank,  for  collection,  at  the  same  time,  according  to  its 
custom,  charging  the  same  to  defendant,  which  upon  their  re- 
ceipt by  defendant  were  credited  to  the  Hide  and  Leather  Na- 
tional Bank.  The  defendant  received  the  draft  on  the  nine- 
teenth day  of  April,  1893,  and  on  the  same  day  sent  it  by  mail 
to  the  plaintiff,  for  collection,  by  whom  it  was  received  at  the 
opening  of  the  bank  for  business  on  the  following  morning. 

Tyler's  place  of  business  was  at  Armourdale,  Kansas,  some 
fife  or  six  miles  from  the  National  Bank  of  Commerce,  and 
upon  receipt  of  the  draft  the  plaintiff  bank  informed  him  by 
tdephone  that  it  held  it  for  collection,  whereupon  Tyler  prom- 
ised to  send  over  and  pay  the  same.  This  was  the  customary 
way  of  making  collections  from  Tyler.  But  in  this  instance 
there  was  evidence  upon  the  part  of  the  defendant  which  tended 
to  8how  that  the  dmtt  upon  Tyler  was  accompanied  by  a  letter 
trom  it  containing  the  following,  to  wit:  ^Caution.  Protest  all 
paper  and  deliver  no  biDs  of  lading  without  payment  of  draft 
^ess  otherwise  instructed.  Wire  nonpayment  items  over  five 
Imndred  dollars.  Betum  promptly  all  unpaid  items.^  Upon 
the  part  of  plaintiff,  however,  there  was  evidence  tending  to 
show  that  this  letter  was  never  received  by  it. 

At  the  same  time  plaintiff  received  the  draft  in  question  from 
the  defendant,  it  also  received  from  the  St.  Louis  ^^^  National 
Bank,  for  collection,  another  draft  on  Tyler  for  twelve  hundred 
and  eighty-three  dollars  and  twenty  cents,  to  which  there  was  a 
hill  of  lading  attached. 

About  3:30  o'clock  in  the  afternoon  of  the  day  upon  which 
Tyler  was  notified  by  plaintiff  that  it  had  the  nine  thousand 
dollar  draft  for  collection,  he  sent  to  plaintiff  his  check  on  the 
Metropolitan  National  Bank  of  Kansas  City,  for  the  amount  of 
both  of  said  drafts;  and,  upon  the  receipt  thereof,  the  plaintiff 
B^urendered  to  him  both  of  said  drafts,  and  the  said  bill  of  lad- 
^^>  and  remitted  to  defendant  the  amount  of  the  nine  thousand 
dollar  draft.  At  that  time  Tyler's  financial  standing  seems  to 
I^Te  been  unquestioned. 

Am.  Sr.  Rip.,  Vol.  LXXIV.— S4 
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Wlien  Tyler's  check  was  received  by  plaintiff  it  vas  after 
bankisg  hours,  but  the  next  day,  the  2l8t,  it  was  placed  in  the 
clearing-house  for  collection.  The  taking  of  the  chedc,  and 
placing  the  same  in  the  clearing-honse  the  next  day  for  collec- 
tion,  seems  to  have  been  in  accordance  with  the  prevailisg  cuft* 
torn  among  the  banks  of  Kansas  City  in  regard  to  such  collec- 
tions. The  Metropolitan  Bank  refused  payment  of  the  check, 
of  which  the  plaintiff  was  notified  about  3  o'clock  in  the  after- 
noon of  the  21st,  and  that  evening  plaintiff's  assistant  cashier 
notified  defendant  by  wire  of  its  nonpayment,  and  requested  it 
not  to  remit  the  amount  to  the  Hide  and  Leather  National 
Bank,  but  the  telegram  was  not  received  by  defendant  until  the^ 
morning  of  the  22d,  when  defendant  wired  the  Hide  and  Leather 
National  Bank  that  plaintiff  claimed  to  have  remitted  through 
mistake,  and  asked  it  to  cancel  the  charge  made  against  defend- 
ant's account,  which  it  refused  to  do. 

Tyler  was  indebted  to  said  Hide  and  Leather  National  Bank, 
on  a  note  in  the  sum  of  ten  thousand  dollars,  which  was  inde- 
pendent of  this  nine  thousand  dollar  transaction,  and  on  the 
24th  of  April  it  began  suit  against  him  in  New  York  on  said 
note,  and  attached  everything  he  had  in  that  state,  and  realised 
out  of  the  attached  property  abont  seven  thousand  dollars. 

•*''  In  the  evening  of  the  2l8t,  Mr.  Schwitzgeble,  plaintiffs 
assistant  cashier,  caused  a  suit  to  be  brought  against  Tyler  in 
the  district  court  of  Kansas  City,  Kansas,  and  a  writ  of  attach- 
ment to  be  issued,  which  was  levied  on  some  property  supposed 
to  belong  to  him.  There  was  never  any  personal  service,  but  he 
was  notified  by  publication,  and,  on  July  12, 1896,  judgment  by 
default  was  entered  in  this  case.  The  property  levied  on  under 
the  writ  of  attachment  in  this  case  was  covered  by  a  prior  lien, 
a  mortgage,  for  a  great  deal  more  than  its  value  (and  also  by  a 
prior  attachment  in  favor  of  the  Metropolitan  National  Bank), 
and  nothing  was  ever  realized  out  of  this  suit. 

On  the  morning  of  the  22d  of  April  the  plaintiff  wired  to  sev- 
eral different  places  where  Tyler  was  supposed  to  have  property, 
directing  the  bringing  of  attachment  suits.  A  small  quantitjr 
of  property  was  found  and  levied  upon  at  El  Paso,  Texas^  and 
also  at  Albuquerque,  New  Mexico,  but  soon  thereafter  an  agree- 
ment was  made  between  plaintiff  and  Tyler  whereby  the  pro- 
ceeds of  this  property,  less  expenses^  were  turned  over  to  plain- 
tiff and  applied  to  reimbursing  it  for  amount  paid  on  ths^ 
said  twelve  hundred  and  eighty-three  dollars  and  twenty 
cents  draft  to  which  the  bill  of  lading  was  attached,  and  was 
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not  folly  snffident  for  that  pnrpose.  Thereupon  all  af^sich- 
ment  aoits  were  to  be  dismissed,  and  all  were  dismissed,  esoept 
that  at  Kansas  City^  Kansas,  which,  through  some  overscghty 
was  not  dismissed*    Plaintiff  supposed  it  had  been  dismissed. 

At  the  time  of  the  institution  of  these  suits,  and  for  a  long 
time  thereafter,  the  plaintiff  had  no  knowledge  as  to  the  actual 
facts  connected  with  said  nine  thousand  dollar  draft,  not  know- 
ing  the  circumstances  under  which  the  same  was  taken  by  said 
Hide  and  Leather  National  Bank,  or  whether  said  bank  had 
paid  out  anything  on  the  faith  of  the  remittance  by  plaintiff  to 
defendant.  Soon  after  the  institution  of  these  suits,  plaintiff 
wrote  to  defendant  that  it  would  look  to  it  for  said  nine  thou- 
sand dollars,  but  that  it  believed  the  money  might  be  collected 
from  Tyler  by  prosecution  ^'^  of  these  suits,  and  regarded  it 
more  just  that  Tyler's  property  should  pay  it  than  that  either 
of  the  banks  should  lose  it,  and  that,  unless  defendant  informed 
it  to  the  contrary,  plaintiff  would  take  it  for  granted  that  it 
was  understood  between  it  and  defendant  that  it  should  treat 
the  claim  as  its  own  and  make  an  effort  to  collect  the  money, 
and  that  by  doing  so  it  should  not  waive  any  of  the  rights  as  be- 
tween it  and  defendant. 

To  the  letters  containing  these  statements  Walker  Hill,  de- 
fendant's cashier,  replied  by  letter  of  date  April  29,  1893,  '1 
wired  New  York  on  Monday,  if  possible  withhold  credit,  but 
fhej  declined  to  release  us  if  we  had  proceeds  of  items  in  our 
bandi.  •  .  •  •  I  will  say  to  you  and  your  attorney  in  the  most 
emphatic  language  that  any  suits  you  may  bring  to  get  your 
money  back  from  McLean  will  be  at  your  cost  and  risk,  as  this 
bank  denies  any  liability,  legally,  morally,  or  any  other  way/' 

Neither  the  defendant  nor  tiie  Hide  and  Leather  National 
Bank  sustained  any  damage  or  lost  any  remedy  against,  or  re- 
course upon  said  Tyler  or  his  property,  or  anyone  else,  by  reason 
of  anything  done  by  plaintiff  concerning  said  draft.  T^ler  waa 
hopelessly  insolvent,  and  the  said  Hide  and  Leather  Bank  levied 
upon,  and  subjected  to  the  payment  of  another  daim,  all  the 
property  he  owned,  except  tiie  small  quantity  the  proceeds  of 
which  were  received  by  plaintiff  as  before  stated. 

TbiB  action  was  begun  on  the  seventeenth  day  of  March, 
1894,  and  thereafter  plaintiff  took  depositions  and  ascertained 
the  facts  above  stated  as  to  the  connection  of  said  Hide  and 
Leather  National  Bank  with  said  nine  thousand  dollar  drafts 
the  suit  by  said  bank  against  siid  Tyler. 
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At  the  dose  of  all  the  eyidence  the  court  declared  the  law  to 
he  that,  nnder  the  pleadings,  and  all  the  eridenoe  in  tiie  action, 
the  plaintiff  could  not  recoyer,  and,  in  accordance  therewith, 
rendered  judgment  for  defendant 

^'^  1.  In  pasaing  upon  the  action  of  the  oonrt  in  declaring 
the  law  to  be  that»  nnder  the  pleadings  and  evidence,  plaintiff 
was  not  entitled  to  recover,  every  reasonable  intendment  in  fa- 
vor of  the  plaintiff  is  to  be  drawn  from  the  evidence  addnced^ 
and  if,  from  all  the  facts  disclosed,  there  waa  anj  aahstantial 
evidence  tending  to  show  that  plaintiff  was  entitled  to  recover 
npon  the  whole  case,  it  should  have  been  submitted.  But,  upon 
the  other  hand,  if  either  one  of  the  defenses  set  up  by  defendant 
waa  a  good  defense  to  plaintiff's  action,  and  waa  sostained  b7 
the  evidence,  which  was  all  one  way,  and  with  respect  to  whidi 
there  waa  no  conflict,  then  the  law  was  properly  declared. 

^th  these  legal  principles  in  view,  was  plaintiff  gfoSLtj  of 
negligence  in  its  manner  of  handling  the  collection  of  the  draft 
in  question?  Plaintiff  contends  that  it  waa  not,  and  that  in 
taking  from  Tyler  his  check  on  the  Metropolitan  Bank,  and  in 
putting  it  in  the  clearing-bouse  for  collection,  it  did  all  that  it 
was  legally  required  to  do,  that  being  the  usual  and  customary 
way  of  transacting  such  business. 

In  1  Morse  on  Banks  and  Banking,  third  edition,  section 
252,  it  is  said:  '^f  the  bank  takes  the  check  of  the  party  who  is 
bound  to  pay  the  paper,  and  thereupon  surrenders  the  paper  to 
him,  it  assumes  the  responsibility  for  the  check  proving  good.  If 
it  is  not  paid,  the  bank  is  still  obliged  to  pay  the  amount  to  the 
person  from  whom  it  received  the  paper^:  Bank  of  Antigo  v. 
Union  Trust  Co.,  149  111.  343.  The  general  rule  isi,  that  an 
agents  being  authori2ed  to  receive  money  only,  haa  no  implied 
power  to  receive  a  check,  or  anything  else  except  money,  in 
payment,  and,  if  he  does  so,  he  assumes  the  risk  of  its  payment, 
and  becomes  liable  to  his  principal  for  the  amount  of  the  check 
with  interest  from  the  date  of  its  receipt  by  him:  Essex  County 
Nat.  Bank  v.  Bank  of  Montreal,  7  Biss.  193.  In  such  dream- 
stances  the  law  will  presume  damages  to  the  principal  and  dis- 
penses with  proof  thereof:  1  Daniel  on  Negotiable  Instruments^ 
4th  ed.,  sec.  335.  Later  on  the  same  author  ^^'^  says:  *^  the 
United  States  it  is  quite  certain  that  a  banker  or  other  agent, 
holding  a  bill  or  note  for  collection,  would  act  at  his  peril  in  de* 
livering  it  up  on  a  receipt  of  a  check  for  the  amount;  and  that 
of  the  debtor  did  not  pay  the  amount  in  money,  and  drawer  or 
indorsers  were  not  duly  notified,  they  would  be  discharged,  and 
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the  I08B  would  fall  upon  the  collecting  agent.  ....  This  seems 
to  UB  the  correct  doctrine,  for  the  agent  exceeds  authority  in 
taking  the  check,  and  therefore  acta  at  his  peril.  And  while  it 
maj  be^  and  as  a  general  rule  undoubtedly  ia,  the  practice  of 
creditors,  in  mercantile  communities,  to  take  checks  in  the  col- 
lection of  debts,  and  frequently  to  surrender  other  instrumenta 
on  receiving  them,  such  a  practice,  on  the  part  of  the  principal, 
faUa  far  abort  of  a  usage  which  would  permit  the  agent  to  do 
likewiae":  2  Daniel  on  Negotiable  Instruments,  sec.  1625. 

When  plaintiff  bank  received  Tyler's  check  on  another  bank 
in  payment  of  the  draft  of  the  Hide  and  Leather  Bank  on  him, 
and  surrendered  to  him  the  draft,  it  made  the  check  its  own  and 
its  liability  to  the  Hide  and  Leather  Bank  became  fixed,  aa 
much  80  as  if  it  had  received  the  cash:  Fifth  Nat.  Bank  v.  Ash- 
worth,  123  Pa.  St  212;  Commercial  Bank  v.  Union  Bank,  11 
H.  Y.  203. 

It  ia  true  that  it  ia  said  in  1  Morse  on  Banks  and  Banking, 
section  252:  ^ut  if  the  bank  can  show  that  it  has  conducted 
itself  in  the  transaction  in  strict  accordance  with  the  customary 
tnd  established  mode  of  transacting  such  business,  it  seems  that 
this  might  suffice  to  acquit  it  of  all  responsibility  for  any  mis- 
hap. For  it  has  been  held  in  England  that  a  banker  who  gave 
tip  bills  indorsed  to  him  for  collection,  upon  receiving  the  ac- 
ceptor's check,  which  was  subsequently  dishonored,  could  not  be 
charged  with  negligence  because  the  transaction  was  not  an  un- 
tuual  one.  It  may  be  doubted  whether  it  would  free  a  banker 
from  liabilily  if  he  should  simply  show  a  frequent  habit  of  part- 
ing with  paper  upon  receiving  the  check  of  the  debtor;  or 
whether  he  would  not  have  to  go  further,  ^"^  and  show  poai- 
tiTely  that  it  waa  understood  in  all  such  transactions  that  the 
banker  discharged  his  full  duty  to  his  customer  by  so  doing. 
Otherwise,  the  usage  might  amount  only  to  a  usage  of  bankera 
to  assume  a  liability  to  ^eir  customers  in  such  cases.''  But  it 
must  be  apparent  to  anyone  reading  the  language  quoted  that 
the  author  waa  not  entirely  satisfied  with  the  position  therein 
asBiuned,  aa  the  only  authority  cited  in  support  thereof  is  Bussel 
T.  Hankey,  6  Term  Bep.  9,  and,  besides,  it  ia  not  in  harmony 
with  what  is  previoudy  said  in  the  same  section. 

That  plaintiff  at  first  regarded  the  check  as  its  own,  and  ao 
treated  it,  ia  evidenced  by  the  several  attachment  suits  insti- 
tuted by  it  against  Tyler  on  the  check,  and  its  communication 
with  defendant,  both  verbal  and  written,  with  respect  thereto. 


684      National  Bk.  etc.  v.  Amebican  Bxch.  Bk.     [Missouri, 

It  is  trae  that  shortly  after  the  institution  of  the  attachment 
snitSy  bnt  not  nntil  then,  plaintiff  wrote  to  defendant  that  it 
would  look  to  it  for  said  nine  thousand  dollars,  but  that  it  be- 
lieyed  the  money  might  be  collected  from  Tyler  by  prosecution 
of  these  suits,  and  that,  nnless  defendant  informed  it  to  the  con- 
trary, plaintiff  would  take  it  for  granted  that  it  was  nndeistood 
between  it  and  defendant  that  it  should  treat  the  claim  as  its 
own,  and  make  an  effort  to  collect  the  money,  and  that  by  doing 
eo  it  should  not  waive  any  of  its  rights  as  between  it  and  d^end- 
ant;  but  defendant  replied  that  any  suits  that  plaintiff  might 
bring  to  get  its  money  back  would  be  at  its  own  cost  and  risk, 
and  denying  all  liability  npon  its  part.  It  doesn't  look  reason- 
able, nor  are  we  disposed  to  belieye,  that  plaintiff  would  bars 
pursued  this  extraordinary  remedy  in  order  to  collect  a  debt 
which  it  did  not  regard  as  its  own,  and  that  it  would  haye  con- 
tinned  its  pursuit,  especially  after  haying  been  notified  by  de- 
fendant that,  if  it  did  so,  it  would  be  at  its  own  cost  and  ridL 

Whateyer  the  nsage  may  be  with  respect  to  the  surrender  of 
an  obligation  for  the  payment  of  money  to  the  obligor  by  the 
owner  thereof  npon  the  receipt  of  a  check  given  for  its  payment, 
as  between  an  agent  of  the  principal  and  the  ^"^  principal's 
debtor  it  has  no  application  in  this  case:  Hall  y.  Storrs,  7  Wis. 
853.  For  under  such  circumstances  such  a  nsage  or  custom 
would  be  unreasonable  and  could  not  be  invoked  as  a  jnstifiei- 
tion  for  such  a  course:  Whitney  t.  Esson,,  99  Mass.  308^  96  Abl 
Deo.  762. 

S.  But  plaintiff  contends  that  neither  the  defendant  bank  nor 
the  Hide  and  Leather  Bank  sustained  any  damage  whatever  by 
reason  of  the  course  pursued  by  plaintiff,  and  therefore  plaintiff 
is  entitled  to  recover  the  money  from  defendant  regardleae  of 
the  question  as  to  whether  it  was  negligent  in  handling  the  col- 
lection of  the  draft  in  question. 

We  are,  however,  unable  to  agree  to  this  contention.  The 
draft  was  received  by  plaintiff  after  banking  hours  on  the  80th, 
and  if  demand  for  its  payment  in  money  had  been  made  upon 
Tyler  that  evening  and  refused,  fuid  prompt  notice  of  its  nour 
payment  given  to  the  Hide  and  Leatiier  Bank,  it  would  hsTS 
received  the  notice  the  same  evening,  at  fuiy  rate  by  the  neit 
morning,  when,  in  fact,  it  did  not  receive  notice  of  the  nonpay- 
ment of  the  check  until  the  22d,  a  delay  of  from  twenty-four  to 
thirty-six  hours.  It  is  true  that  upon  receipt  of  the  notice  of  the 
nonpayment  of  the  check  the  Hide  and  Leather  Bank  attached 
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M  it  coidd  find  of  Tylert  property  in  the  rtate  of  New  York, 
on  another  claim  which  it  held  against  him,  yet  if  the  draft  had 
been  presented  and  payment  refused  and  it  had  at  once  been 
notified  on  the  evening  of  the  SOth,  it  may  be  that  it  could  have 
f onnd  other  property  of  Tyler's  which  it  conld  have  attached  on 
this  debt.  But  in  the  view  we  take  of  the  case  the  measure  of 
damages  is  of  no  importance,  as  in  no  event  ia  plaintiff  entitled 
to  recover. 

S.  Another  contention  is  that  the  money,  although  paid  by 
plaintiff  to  defendant  as  the  agent  of  the  Hide  and  Leather 
Bank,  as  defendant  was  notified  before  transmitting  it  to  ita 
principal  that  it  was  paid  through  a  mistake,  may  be  recovered 
back.    It  seems^  both  upon  principal  and  authority,  that  where 
money  has  been  paid  by  one  joint  agent  to  another  *^  through 
mistake,  and  it  has  not  been  forwarded  by  the  latter  to  the 
principal,  or  he  has  not  done  some  act  before  notice  of  the  mia- 
take  upon  the  assumption  that  the  payment  was  good,  by  which 
he  woiild  suffer  some  damage  if  it  should  be  held  invalid,  that 
the  agent  so  paying  may  recover  back  the  money  thus  paid: 
Mechem   on  Agency,  sees.  660-662;  Herrick  v.  Gallagher,  60 
Barb.  566;  Cox  v.  Prentis,  3  Maule  &  S.  345;  Buller  v.  Harrison, 
3  Cowp.  666.    That  this  is  the  general  rule  there  can  be  no 
^luestion,  but  does  it  apply  to  this  case.    The  Hide  and  Leather 
Bank  was  a  holder  for  value  of  the  draft,  and  was  legally  en- 
titled to  its  payment,  and  if,  as  we  have  said,  plaintiff  in  receiv- 
ing Tyler's  check  for  the  draft,  and  in  surrendering  the  draft 
to  him,  did  so  without  authority  and  thereby  made  the  check  its 
owD,  we  are  unable  to  see  how  defendant  or  its  principal  could 
in  any  way  be  affected  by  plaintiff's  mistake  as  to  Tyler's  sol- 
vency and  ability  to  pay  the  check.    Moreover,  the  insolvency 
of  Tyler  was  not  such  a  mistake  of  fact  as  would  entitle  the 
plaintiff  to  recover  the  amount  of  the  remittance  to  defendant 
in  payment  of  the  draft:  Boylston  Nat.  Bank  v.  Richardson, 
101  Mass.  287.    Plaintiff  took   the   check  from  Tyler  on  the 
faith  of  his  solvency,  and  without  being  induced  to  do  so  by  any 
fraud  or  mistake  of  fact  or  without  information  or  knowledge 
with  respect  thereto.    It  had  no  right  "to  act  upon  mere  guesses 
and  surmises"   (United   States  v.  Barlow,  132  XJ.  S.  271),  and 
then  claim  that  what  it  did  was  through  a  mistake  of  fact:  Can- 
terbury V.  Bank  of  Sparta,  91  Wis.  53,  61  Am.  St.  Bep.  870. 

It  is  insisted  by  defendant  that  plaintiff  having  elected  to 
treat  the  check  as  its  own,  and  brought  several  attachment  suits 
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thereon  against  T^Ier,  that  it  cannot  now  pursae  a  different  and 
inconaiBtent  remedy  by  prosecuting  this  suit  against  ii^  bat,  as 
what  we  have  already  said  necessarily  lesolts  in  an  affiimanee 
of  the  jndgmenty  it  is  unnecessary  to  pass  npon  that  question. 
For  these  considerations  we  affirm  the  judgment. 

Oantt,  P.  J^  and  Sherwood^  J.^  concur. 


DBMURRBR  TO  BVIDSNOE— PRAGTICB.— A-  court  may  be 
asked  to  role  that*  as  a  matter  of  law,  judgment  should  be  in  fisTor 
of  the  par^  asking  such  ruling.  To  request  such  a  ruling  Is  ^lulva- 
lent  to  demurring  to  the  eyidence:  First  Nat.  Bank  t.  Northwest- 
ern Nat  Bank,  162  111.  296,  43  Am.  St.  Rep.  247.  Upon  a  demurrer 
to  the  eyidence  of  the  plaintiff,  he  is  entitled  to  the  most  fisTor- 
able  ylew  of  his  case  that  the  eyidence  warrants,  and  to  eyery  res* 
sonable  inference  therefrom:  Larson  y.  Metropolitan  etc.  Rj.  Cou 
110  Mo.  234,  33  Am.  St  Rep.  439.  If  It  Is  oyerruled,  and  the  de- 
fendant puts  in  his  eyidence,  the  supreme  court,  in  reyiewing  the 
ruling,  will  do  so  in  the  light  of  all  the  eyidence,  and,  if  there  is 
a  case  for  the  jury,  the  ruling  will  not  be  reyersed:  Weber  y.  Kan- 
sas City  Cable  Ry.  Co.,  100  Mo.  194,  18  Am.  St  Rep.  54L  At  to 
this  ''unusual  and  antiquated"  practice,  see,  also,  the  notes  to  Maple 
T.  John,  57  Am.  St  Rep.  846;  Fatten  t.  Bragg,  35  Am.  8t  Bep. 
783. 

BANKS-OOLLECTIONS-DUTT  AS  TO-PAYMBNT.— As  a 
collecting  agent.  It  is  the  duty  of  a  bank  which  receiyea  a  note  or 
draft  for  collection  to  present  It  for  pajrment,  and,  unless  oth»- 
wise  specially  authorized,  to  receiye  in  pajrment  nothing  but  money, 
or  that  which,  by  common  consent,  is  considered  and  treated  as 
money:  Midland  Nat  Bank  t.  Brightwell,  148  Mo.  858^  71  Am.  St 
Rep.  eO&  If  a  coUecting  bank  takes  a  check  in  payment,  but  does 
not  present  the  check  until  the  next  day,  and  the  drawer  fUIs  in 
the  meantime,  and  it  appears  that  the  check  would  haye  been  paid 
if  presented  on  the  day  when  it  was  drawn,  the  bank  Is  liable:  See 
monographic  note  to  Allen  y.  Merchants'  Bank,  84  Am.  Dec:  SIX 
4MI  the  Uability  of  banks  as  agents  for  coUectioii. 
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StatB  V.   BOLTB. 

MANDAMim-00-OBDINATS  BRANCH  OF  OOVIDBM- 
MHNT.— The  judiciary  cannot,  by  mandamna,  control  the  action  oC 
a  legialatnrep  which  ia  within  Its  legislatiYe  power. 

MANDAMUS— MATTBB  RBQUIBING  JT7DOMBNT  OB  DIS- 
CBBTION.-^The  writ  of  mandamus  may  iasne  to  an  officer  required 
by  law  to  perform  some  ministerial  duty,  but  not,  in  a  matter  re- 
quirlnff  judgment  or  discretion,  to  direct  or  control  him  in  the  ex- 
ercise of  either. 

MANDAMUS  AGAINST  PRESIDBNT  OF  THB  8BNATB 
TO  COMPELi  HIM  TO  SIGN  A  BILIj.— The  action  of  the  presiding 
officer  of  a  state  senate  in  ruling  that  a  bill  was  not  passed,  upon 
tbe  confirmation,  by  that  body,  of  the  report  of  a  conference  com- 
mittee thereon,  and  in  putting  che  question  of  the  final  passage  of 
the  bill  to  a  yote,  comes  strictly  within  the  line  of  his  duties  aa 
president  of  the  senate.  His  action,  in  such  a  case,  ia  not  minis* 
terial,  but  requires  judgment  and  discretion,  and  a  court  will  not, 
therefore,  award  a  mandamus  to  compel  him  to  sign  the  bill,  where 
it  was,  aa  amended  by  such  report,  put  upon  its  final  passage  but 
faUed  to  receiye  a  constitutional  majority,  for  it  would  be  a  gross 
Qsmpatlon  of  power  for  the  court  to  assume  functions  which  belong 
•xdusiTely  to  the  legislatiYe  body. 

Edwards  ft  Edwards^  f or  the  relator. 

W.  H.  Haynes,  for  the  respondents. 

^"^  BTTBGESS,  J.  This  is  s  proceeding  by  mandaimia  be* 
gun  in  this  oonrt  on  the  information  of  a  priTate  citizen  to  com- 
pel the  presiding  officer  of  the  senate  and  its  secretary,  and  the 
ipeaker  of  the  house  of  representatiyes  and  its  chief  dork,  of  the 
fortieth  general  assembly  to  perform  an  official  ^'^  act  which 
H  IB  alleged  is  required  of  them  by  the  constitution  of  the  state. 

The  alternative  writ  was  issued  on  the  twentieth  day  of  May, 
1899,  and  is  as  follows:  '^Whereas,  it  has  been  represented  to 
our  honorable  supreme  conrt  by  petition  of  S.  P.  DaTiseon,  that 
on  the  eighth  day  of  Noyember,  1898,  he  was  oyer  the  age  of 
thirty  years,  a  citizen  of  Missouri  for  more  than  a  year  prior  to 
said  election  and  was  elected  to  the  senate  of  the  state  of  Mis- 
souri from  the  fourth  senatorial  district  of  said  state,  to  which 
he  was  eligible,  and  receiyed  his  certificate  of  election  from  the 
Kcretaiy  of  state,  and  on  the  fourth  day  of  January,  1899,  was 
ddy  sworn  in  as  a  member  of  said  senate  and  at  once  entered 
upon  the  discharge  of  his  duties  as  such  senator  nnder  the  laws 
and  eonstitntion  of  the  state;  that  said  body,  to  wit,  the  state 
KnttSy  IS  anthorized  and  empowered  by  the  laws  and  constitn- 
tna  of  the  state  to  enact  such  laws  for  the  goyenunent  of  the 


538  Stats  9.  Bolts.  [Hiesoarif 

people  in  connection  with  the  other  branch  of  the  legislature  as 
they  may  deem  right  and  proper  in  the  discharge  of  their  daties 
for  the  protection  of  the  property  and  person  and  goyemment  of 
the  people  of  said  state;  that  in  the  discharge  of  his  said  duties 
as  sach  senator  and  in  connection  with  the  other  senators,  ssid 
senate  did  pass  and  enact  into  a  law  a  bill  entitled,  'An  act  to 
prohibit  the  sale  by  dramshop  keepers  of  spirituous^  Tinous,  snd 
malt  liquors  in  places  other  than  the  dramshop.  To  prohibit 
wineroomSy  lunch  counters,  and  to  amend  chapter  56  of  the  Be- 
Yised  Statutes  relating  to  dramshops  by  the  addition  of  a  new 
section  thereto/  said  bill  being  numbered  88.  That  after  said 
biU  had  been  passed  into  a  law  by  the  senate  as  far  as  could  be 
done  by  that  body,  it  was  sent  to  the  house  of  representatives, 
where  it  was  duly  concurred  in  by  said  body,  after  being 
amended  by  said  house  of  representatiyes,  and  was  duly  re- 
turned from  said  house  to  the  senate  aforesaid  for  the  concur- 
rence  of  that  body  in  said  amendment;  that  said  amendments 
were  duly  considered  by  the  senate  aforesaid  ^""^  and  were  re- 
jected, of  which  nonconcurrence  said  house  of  representatiTes 
was  duly  notified  and,  said  house  refusing  to  recede  from  its 
said  amendments,  a  conference  was  had  by  committees  daly 
selected  from  the  senate  and  house  aforesaid,  who,  after  con&d- 
ering  the  matters  submitted  to  them,  did  agree  and  reduce  said 
agreement  to  writing,  and  said  committees  duly  reported  their 
said  agreement  in  writing  to  each  branch  of  the  said  general 
assembly  of  Missouri,  where  said  reports  were  receiyed  and  duly 
adopted  by  each  of  said  houses  in  the  manner  required  by  sec- 
tion 32,  article  4,  of  the  constitution  of  the  state  of  Miffionri, 
and  thereby  became  a  part  of  the  record  of  said  senate,  and  by 
the  act  of  adopting  said  report,  by  each  of  said  houses  as  afore- 
said, said  senate  bill  numbered  88,  the  title  to  which  is  herein 
set  out  with  the  house  amendments  thereto,  as  reported  by  said 
conference  committee,  became  a  yalid  and  binding  act  upon  the 
state  of  Missouri,  except  the  necessary  requirement  of  signing 
said  bill  by  the  presidiing  officers  of  said  senate  and  house  of 
representatiyes,  and  it  then  became  the  duty  of  you,  A.  £L  Bolte, 
as  presiding  officer,  and  you,  W.  S.  McClintick,  temporarily  pre- 
siding oyer  the  senate,  at  the  time  of  the  passage  of  said  bill  No. 
88,  and  the  adoption  of  said  conference  report,  to  affix  your  sig* 
nature  to  said  biU,  and  transmit  the  same  through  your  secre- 
tary to  the  speaker  of  the  house  of  representatiyes  that  he  migiit 
affix  his  signature  to  said  bill,  as  required  by  the  oonstitution  of 
the  state,it  being  charged  and  alleged  in  the  petition  filed  hereia 
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that  jGXk,  the  said  Bolte,  and  yon,  the  said  McClintick,  were  duly 
elected  aa  preaideiit  and  presiding  officers  oyer  said  senate,  and 
that  yon  the  said  McGlintick  were  the  acting  presiding  officer  at 
the  time  of  the  passage  of  the  bill  af oresaid,  and  it  was  your 
duty  after  the  passage  of  said  bill,  which  was  the  adoption  of 
Btid  conference  report,  to  inunediately  suspend  said  business 
of  the  senate  and  affix  yonr  signature  to  said  bill  and  immedi* 
atdy  to  canae  said  bill  to  be  ^'^  transmitted  to  the  house  of 
lepresentatiyes  by  the  secretary  of  the  senate  for  the  signature 
of  the  said  speaker,  and  it  is  further  charged  that  you,  as  such 
presiding  officer,  are  preyenting  the  said  secretary,  who  is  al- 
leged to  be  Cornelius  Roach,  from  discharging  his  said  duty  in 
the  premises,  and  that  you  and  the  said  secretary  haye  combined 
with  other  persons,  unknown  to  petitioner,  to  prevent  said  bill 
becoming  a  law,  and  it  is  further  charged  that  the  said  speaker 
of  the  house  of  representatives  would  affix  his  signature  to  said 
act  if  you  would  do  your  duty  in  the  premises.    It  is  further 
charged  that  the  act  aforesaid  is  an  important  enactment  and 
law,  and  is  for  the  best  interest  of  the  people  of  the  state  of  Mis- 
flonri  and  of  all  good  citizens  that  it  diould  become  a  law,  and 
would  become  a  law  but  for  the  failure  of  you  and  your  asso- 
ciates to  do  your  duty  in  the  premises.    It  is  further  charged  in 
aid  petition  that  the  said  A.  H.  Bolte  is  the  duly  elected  and 
acting  lieutenant  governor  of  Missouri,  and  that  you  have  been 
^7  elected  as  temporary  presiding  officer  over  the  senate  of 
MissoTui,  and  that  your  duties  are  fully  set  forth  in  the  petition 
filed  herein,  among  which  is,  while  so  presiding,  when  a  bill  has 
heen  passed  by  your  body  and  concurred  in  by  the  house  of  rep- 
iceentatives  and  returned  to  the  senate,  to  immediately  suspend 
all  business  and  cause  said  bill  to  be  read  in  open  session,  and, 
when  so  read,  to  affix  your  signature  to  the  same  and  cause  it  to 
be  Bent  at  once  to  the  house  of  representatives,  and  it  is  further 
charged  that  you  were  the  presiding  officer  at  the  time  of  the 
passage  of  the  bill  aforesaid.    It  is  further  charged  that  the  said 
Comdins  Beach  is  the  duly  elected  and  acting  secretary  of  said 
senate,  and  that  it  is  his  duty  to  transmit  said  bill  to  the  other 
^oQse  after  being  signed  by  you,  and  also  to  deliver  the  same  to 
the  governor,  and  that  he  is  prohibited  by  you  from  doing  his 
duty  and  refuses  to  do  his  duty  in  the  premises^  and  that  he 
^foses  to  cause  the  necessary  acts  to  be  done  to  complete  said 
^  as  aforesaid.    It  is  further  charged  that  the  said  W.  J, 
Ward  is  ^^  the  speaker  of  the  house  of  representatives,  and 
that  he  is  willing  ta  do  his  duty  in  the  premises  as  also  his  saidj 
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chief  derk  of  aaid  house  of  repreeentatiyefl,  who  has  been  legally 
elected  to  said  position  of  derk,  bnt  ia  prohibited  from  ao  doing 
by  yon  and  by  yoor  refusal  to  do  yoor  duty  in  the  piemiaes. 
It  ia  farther  alleged  in  said  petition  that  the  petitioner  ia  in- 
terested herein,  and  that  he  makes  this  request  and  files  this 
petition  in  the  interest  of  himself  and  all  other  good  citiaeiis 
of  the  state,  and  that  he  is  remediless  in  the  premise^  and  that 
said  law  ia  a  proper  and  important  one  to  tiie  people  of  the 
state  and  should  be  legally  enacted  into  ezistence  for  ihe  best 
interests  of  the  petitioner  and  all  other  good  citizena  of  the 
state,  and  that  through  your  failure  to  discharge  your  duties  ss 
aforesaid  that  said  bill  will  fail  to  become  a  law  unleaa  we  in- 
terfere herein  by  the  extraordinary  writ  of  mandamna;  that  he 
has  no  other  remedy  nor  have  the  people  of  the  state  any  other 
remedy. 

''Now,  therefore,  we  being  willing  that  full  and  speedy  justioe 
be  done  in  the  premises,  do  command  you  and  each  of  you  the 
said  A.  H.  Bolte,  the  said  W.  S.  McCHintick,  and  the  aaid  Corne- 
lius Beach,  and  the  said  W.  J.  Ward,  and  the  said  H.  A.  New- 
man, that  each  of  you  proceed  at  once  to  do  your  duty  in  the 
premises  and  that  you  the  said  W.  S.  McClintick,  aa  presiding 
officer  of  the  senate  of  the  state  of  Missouri,  cause  said  bill  No. 
88,  as  aforesaid,  to  be  read  in  open  session  of  the  senate,  and 
that,  after  it  is  so  read,  you  afSx  your  signature  to  said  lull  at 
once,  and  that  you  then  cause  said  bill  to  be  transmitted  to  the 
house  of  representatiyes  so  that  said  speaker,  W.  J.  Ward,  may 
afiiz  his  signature  thereto,  and  you  the  said  Ward,  aa  qieaker 
as  aforesaid,  are  hereby  required  to  cause  said  bill  to  be  read 
in  open  session  of  the  house  of  representatiTei^  and  after  which 
that  you  affix  your  signature  thereto  immediately  and  at  onos 
return  it  to  the  senate  aforesaid,  and  that  you,  the  said  Corne- 
lius Roach,  secretary  as  aforesaid,  deliver  into  the  hands  of  the 
goYemor  at  once  said  *^  bill  No.  88  aa  amended  by  the  com- 
mittee report,  and  that  you,  and  each  of  you,  do  and  perfona 
every  act  required  by  the  constitution  and  laws  of  this  state  of 
you  in  order  that  said  bill  No.  88,  amended  aa  aforesaid,  be- 
come a  law,  or  show  cause  before  our  honorable  aupreme  court 
at  its  courtroom  in  the  dty  of  Jefferson,  and  state  of  Ifissoiiii, 
on  Tuesday,  the  twenly-third  day  of  May,  1899,  at  the  hour  ef 
10  o'clock,  why  you  have  not  done  so.** 

Bespondents  Bolte,  Mcdintick^  and  Boadi  made  letm  te 
aaid  writ  aa  f ollowa: 
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*^ow  comes  A.  H.  Bolte^  president  of  the  senate^  et  al^ 
ftfoiesaid,  and  for  his  return  to  the  said  writ  of  mandaimifl,  says 
that  he  is  president  of  the  senate  of  the  state  of  Missonri  as 
charged.  That  W.  S.  McClintick  is  president  pro  tempore  and 
C.  lioach  is  secretary  of  said  senate  as  charged.  That  the  re- 
lator, S.  P.  DaTisson,  is  one  of  the  members  of  the  said  senate 
of  the  fortieth  general  assembly  as  charged. 

'^e  said  senate  passed  senate  bill  No.  88  sent  through  to 
the  honse  of  repreaentatiyee,  where  it  was  amended  by  said 
house  and  passed  as  amended,  and  sent  back  to  said  senate,  and 
said  honse  amendment  was  by  the  said  senate  rejected,  and  said 
house  refused  to  recede  from  said  amendment,  and  thereupon  a 
conference  committee  was  appointed  by  the  two  honsesi,  which 
conference  committee  duly  considered  said  amendment  and 
made  their  report  to  each  of  said  housefly  which  report  was  by 
aid  senate  adopted  as  charged. 

'That  said  bill,  as  amended  by  said  report,  was  thereupon  by 
tiid  senate  put  upon  its  final  passage  and  receiyed  but  seyen- 
teen  yotes  out  of  thirty-four  senators  elect,  or  one  yote  less  than 
a  constitutional  majority,  and  was,  by  the  prudent  pro  traipore 
then  presiding,  declared  lost,  and  so  recorded  and  entered  on 

the  journal  of  said  senate  on  the day  of  May,  1899,  which 

said  ruling  of  said  president  pro  tempore  was  not  appealed  from, 
and  remains  in  full  force  and  effect. 

'^  That  said  bill  cannot  be  signed  for  the  reason  that,  un- 
der the  rules  of  the  senate  as  authorized  by  the  constitution,  all 
bills  passed  must  be  enrolled  by  the  enrolling  clerk  of  the  sen- 
ate and  the  same  examined  by  the  committee  on  enrolled  bills 
and  returned  to  the  secretary  of  the  senate  with  the  words 
Truly  enrolled*  indorsed  thereon. 

^hat  at  the  time  of  the  alleged  passage  of  said  bill  there 
were  under  the  rules  of  said  senate  duly  adopted  and  enforced 
an  appointed  and  acting  enrolling  clerk  of  the  senate,  to  wit, 
one  H.  H.  Russell,  and  also  a  duly  appointed  standing  com- 
mittee of  the  senate  known  as  the  committee  on  enrolled  bills. 
^'That  said  bill  has  not  been  enrolled  nor  passed  upon  nor 
compared  by  said  enrolling  committee,  and  therefore  cannot  be 
^gned  by  the  president  and  secretary  of  the  senate,  for  the 
reason  that  the  same  must  lie  duly  enrolled  and  reported  upon 
u  aforesaid  before  it  can  be  signed  by  the  presiding  officer  of 
both  houses  of  the  general  assembly  in  open  session  after  haying 
heen  fully  read  at  length  as  required  by  the  constitution,  and 
the  fortieth  general  assembly  haying,  pursuant  to  a  joint  reso- 
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Intion  duly  adopted  by  both  hoiues  on  the  twenty-second  daj  of 
May,  1899,  adjourned  sine  die. 

''That  nnder  the  constitution  of  this  etate  fhis  court  has  ne 
jnriBdiction  of  these  def endant%  nor  of  the  subject  matter  con- 
tained in  plaintiff's  petition.'* 

The  speaker  of  the  house,  W.  J.  Ward,  and  its  chief  derlc, 
H.  A.  Newman,  made  return  to  said  writ  in  which  it  is  averred 
that  no  such  bill  as  the  one  therein  mentioned  has  ever  been 
presented  to  them  for  their  signatures,  but  that  if  such  a  bill 
had  been  presented  to  them  duly  enrolled,  and  properly  certi- 
fied, as  required  by  the  constitution  and  laws  of  Missouri  dur- 
ing the  fortieth  general  assembly  they  would  have  signed  the 
same,  etc  That  while  the  general  assembly  *^  was  in  session 
when  the  writ  was  served  upon  them,  it  adjourned  sine  die  on 
May  22,  1899.  To  the  returns  relator  filed  demurrers  which 
in  their  nature  are  general. 

The  question  which  lies  at  the  foundation  of  this  proceeding 
is  as  to  whether  or  not  mandamus  will  lie  by  one  branch  of  our 
state  government  against  another  co-ordinate  branchy  of  which 
the  legislature  is  one.  There  are  three  departments  of  govern- 
ment, the  legislative,  judicial,  and  executive.  The  l^islative 
department  enacts  the  laws,  the  judicial  department  constmet 
them,  and  the  executive  department  enforces  thenu  'They  are 
entirely  independent  of  each  other,  and  each  is  supreme  in  its 
own  domain.  It  then  becomes  important  to  determine  to  what 
extent  the  judiciary  department  could  interfere  in  the  opera- 
tions of  the  other  departments  by  the  use  of  the  writ  of  man- 
damus. While,  on  the  one  hand,  it  is  claimed  that  the  judi- 
ciary must  be  supreme  in  the  determination  of  all  questions 
which  come  before  it  in  the  course  of  legal  proceedings,  ye^  on 
the  other  hand,  it  is  asserted  that  the  other  departments,  being 
supreme  in  their  spheres  of  action,  cannot  be  controlled  by  the 
judiciary,  nor  can  the  judiciary  direct  them  or  supervise  them 
in  the  performance  of  their  duties":  Merrill  on  Mandamus^  sec. 
91. 

Where  the  action  of  the  legislature  is  within  its  legislative 
power  it  cannot  be  controlled  by  the  judicisiry  by  mandamus,  or 
in  any  other  way,  for  to  do  so  would  be  the  usurpation  of  a 
power  which  does  not  belong  to  the  latter. 

Ex  parte  Echols,  89  Ala.  698,  88  Am.  Dec  749,  was  a  proceed- 
ing by  mandamus  to  compel  the  speaker  of  the  house  to  send  to 
the  senate  a  bill  which  waa  alleged  to  have  passed  the  houses 
and  which  he  refused  to  send  to  the  senate  because  of  an  al« 
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leged  erroneoiu  construction  placed  by  him,  and  by  the  house 
on  appeal  from  his  decision,  on  a  constitational  provision  re- 
quiring a  Yote  of  two-thirds  in  each  house  to  pass  the  bill,  and 
'^^  the  supreme  court  refused  to  award  a  mandamus  or  any 
other  legal  process  on  the  application  of  a  member  to  compel 
him  to  do  so.  The  court  said:  ^'This  was  a  question  certainly 
within  the  jurisdiction  of  the  speaker  of  the  house  to  pass  upon, 
and  is  not  a  mere  ministerial  duty,  but  one  that  pertains  to 
their  legislative  functions,  and  is  one  over  which  the  house  haa 
exdnsive  jurisdiction.  No  other  department  of  the  government 
can  revise  its  action  in  this  respect,  without  a  usurpation  of 

power This  court  will  not  interfere  with  either  of  the 

other  co-ordinate  departments  of  the  government  in  the  legiti- 
mate exercise  of  their  jurisdiction  and  powers,  except  to  enforce 
mere  ministerial  acts,  required  by  law  to  be  performed  by  some 
officer  thereof;  and  not  then  if  the  law  leaves  it  discretionary 

with  the  officer  or  department It  seems  to  be  held  by  all 

the  authorities  that  the  writ  of  mandamus  can  only  issue  to 
some  officer  required  by  law  to  perform  some  ministerial  act, 
or  to  a  judicial  officer  to  require  him  to  take  action;  but  not 
in  a  matter  requiring  judgment  or  discretion,  to  direct  or  con- 
trol him  in  the  exercise  of  either.  Among  all  the  cases  and 
text-books  on  this  subject,  none  go  to  the  length  of  laying  down 
the  doctrine  that  the  speaker  of  the  house  of  representatives, 
or  of  a  legislative  body,  in  a  matter  arising  in  the  regular  course 
of  legislation,  upon  which  he  is  called  to  decide,  can  be  con- 
trolled by  this  or  any  other  tribunal,  except  by  the  one  over 
which  he  presides;  and  that,  having  sustained  his  opinion  and 
action,  this  court  cannot  review  it." 

Again,  in  United  States  v.  Guthrie,  17  How.  304,  the  court 
Bays:  ^hus  it  has  been  ruled  that  the  only  acts  to  which  the 
power  of  the  courts,  by  mandamus,  extends  are  such  as  are 
purely  ministerial,  and  with  regard  to  which  nothing  like  judg- 
ment or  discretion  in  the  performance  of  his  duties  is  left  to 
the  officer;  but  that,  whenever  the  right  of  judgment  or  deci- 
sion exist  in  >^iTn,  it  is  he,  and  not  the  coxirts,  who  can  regulate 
its  exercise.'' 

*^  So  in  the  case  at  bar  the  most  that  can  be  said  in  support 
of  relator's  contention  is  that  the  presiding  officer  of  the  sen- 
ate was  in  error  in  ruling  that  the  bill  was  not  passed  upon  the 
confirmation  by  that  body  of  the  report  of  the  conference  com- 
mittee with  respect  thereto,  and  in  putting  it  to  a  vote  of  the 
senate.    It  was  with  respect  to  a  matter  which  came  strictly 
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within  the  line  of  his  duties  as  the  presiding  officer  of  the  senate 
and  not  merely  ministerial.  His  action  required  the  exercise  of 
judgment  and  discretion^  and  was  not  simply  perfunctory. 

It  is  true  that  in  Ez  parte  Pickett,  24  Ala.  91,  the  supreme 
court  of  Alabama  awarded  mandamus  against  the  speaker  of 
the  house  of  representatiyes  of  that  state,  to  compel  him  to  cer- 
tify to  the  comptroller  of  public  accounts  the  amount  to  whidi 
the  petitioner  was  entitied,  as  a  member  of  said  hoose^  for 
mileage  or  per  diem  compensation;  and  that  in  State  y.  IbdUt, 
6  Ohio,  858,  under  a  law  which  required  that  the  election  or  ap- 
pointment of  all  officers  elected  or  appointed  by  the  l^gisUture 
should  be  certified  by  the  speakers  of  both  houses  thereof  man* 
damns  was  awarded  to  compel  them  to  do  so.  But  in  both  of 
these  cases  the  acts  which  the  officers  were  compeUed  to  pe^ 
form  by  mandamus  were  purely  ministerial  and  not  within  their 
legislative  functions. 

The  case  of  State  r.  Mead,  71  Mo.  266,  was  a  quo  warranto 
proceeding,  and  has  no  application,  we  think,  to  the  esse  at 
bar.  Nor  has  the  case  of  State  r.  Meier,  148  Mo.  489,  for  the 
reason  that  it  was  a  proceeding  by  mandamus  against  the  presi- 
dent of  a  subordinate  tribunal,  and  not,  as  in  this  case,  against 
a  co-ordinate  branch  of  the  state  goyemment.  Moreoyer,  it 
was  to  compel  the  performance  of  an  act  purely  ministeriaL 

While  it  is  the  duty  of  the  supreme  court  to  construe  laws  en- 
acted by  the  general  assembly,  and,  while  it  haa  the  power  to 
declare  them  valid  or  invalid  as  the  case  may  be,  it  ""  would 
be  a  gross  usurpation  of  power  for  it  to  assume  functions  whidi 
belong  exclusively  to  that  body. 

Our  conclusion  is,  that  the  demurrer  to  the  return  should  be 
overruled^  and  peremptory  writ  denied,  and  it  is  so  ordered. 

Gantt,  P.  J.,  and  Sherwood,  J.,  concur. 

MANDAMUS  DOBS  NOT  ORDINARILY  ISSTJB  TO  CONTEOL 
A  DISORBTION  to  compel  an  officer  to  act  where  Judgmeat  is 
required.  But  this  Is  not  universaUy  tme,  for  the  writ  may  issue 
to  correct  an  ahuse  of  discretion:  Wood  v.  Strother,  76  GaL  IM,  9 
Am.  St  Rep.  240;  note  to  State  v.  Rickards,  50  Am.  St.  Bep.  48S; 
State  V.  Board,  184  Mo.  296,  56  Am.  St  Rep.  503. 

MANDAMUS  AGAINST  LBGISLATURB.— The  members  of  the 
legislative  department  of  a  state  cannot  be  directly  controlled  by 
mandamus  in  the  exercise  of  their  legislative  powers:  Greenwood 
etc  Land  Go.  v.  Routt,  17  Goto.  156,  31  Am.  St  Rep.  284;  note  to 
People  V.  Morton,  66  Am.  St  Rep.  556;  Bz  parte  Bchols,  89  Ala.  608, 
88  Am.  Dec.  749;  for  this  could  not  be  done  without  a  gross  osorpa- 
tlon  of  power  on  the  part  of  the  judicial  depurtment  of  the  goveni- 
ment:  See  extended  note  to  Mayor  v.  Morgan,  18  Am.  Dec.  239. 


Julj,  '99.J     Kakbab  City  etc.  Co.  v.  Soui^ebm  etc.  Ca      645 

Kansas  City,  Memphis  &  Bibmingham  Railroad 
Company  v.  Southern  Railway  i>[fi ws  Company. 

[151  MUBOUXI,  87S.] 

RAILBOADS— CONTRACT  OP  INDEMNITY— RIGHT  TO 
MAirnL — ^WhUe  a  railroad  company  will  not  be  permitted  by  con- 
tract, or  otherwise,  to  exempt  Itself  from  liability  for  losses  caused 
by  Its  own  negligence,  or  that  of  Its  servants,  there  Is  nothing  to 
prohibit  it  from  contracting  with  a  third  person  for  indemnity 
against  these  very  same  losses.  It  may,  therefore,  by  such  a  con- 
tract. Indemnify  Itself  against  loss  for  injuries  to  passengers, 
though  the  injury  is  caused  by  its  own  negligence,  or  that  of  its 
Gerrants  or  employes.  The  indemnity  In  no  way  affects  the  liability 
of  tbe  company  to  the  person  injured. 

RAILROADS  —  CONTRACT  OF  INDEMNITY  —  PUBLIC 
POLICY. — ^A  contract  between  a  railroad  company  and  a  news 
eompany,  whereby  the  former,  for  a  valuable  consideration,  grants 
to  the  latter  the  privilege  of  selling  ''periodicals,  newspapers,  books, 
confections,  fruits,  cigars,  cakes,  pies,  and  sandwiches,"  upon  Its 
regular  passenger  trains,  during  a  time  specified,  and  which  con- 
tains a  danae  stipulating  that  the  news  company  shall  indemnify 
the  railroad  company  against  any  loss  which  it  may  sustain  by 
reason  of  injuries  to  person  or  property,  suffered  or  sustained  by 
&ny  agent  or  employ^  of  the  news  company,  whether  such  loss  or 
injuries  arise  from  the  negligence  of  the  employes  of  the  railroad 
company,  or  otherwise.  Is  not  against  public  policy,  but  is  a  valid 
and  enforceable  contract.  It  is  not  an  attempt  by  the  railroad  com- 
pany to  limit  its  liability  to  passengers  for  injuries  caused  by  the 
negligence  of  its  servants,  but  Is  a  contract  to  indemnify  that  com- 
pany for  the  sums  it  must  pay  on  account  of  its  negligence. 

RAILROADS-CONTRACT  OP  INDEMNITY— RECOVERY 
UPON.— If  a  news  company  agrees,  for  a  valuable  consideration, 
to  Indemnify  a  railroad  company  for  any  loss  It  may  sustain  by 
reason  of  having  to  pay  for  an  injury  to  any  agent  or  employ 6  of 
the  news  company  while  upon  the  cars  of  the  railroad  company, 
uid  a  newsboy,  in  the  employ  of  the  news  company,  receives  in- 
juries resulting  in  death  while  on  the  railroad  company's  train, 
through  the  negligence  of  its  servants,  and  during  the  time  that 
such  contract  is  In  force,  the  railroad  company  is  entitled  to  re- 
cover, where  it  pays  a  Judgment  obtained  against  it  In  a  suit 
4>rought  by  the  boy's  legal  representative,  and  then  sues  upon  the 
^'OQtract  of  Indemnity  with  the  news  company,  to  recover  the 
Amount  of  the  Judgment.  The  news  company  would  not,  however, 
^  liable  on  the  contract  sued  on,  if  the  boy  was  killed  while  acting 
^  a  "lookout*  on  the  railroad  company's  train,  and  while  outside 
of  his  employment  as  news  agent 

APPEAL— FINDINGS  OF  FACT— CONCLUSIVENESS  OF.— 
^en  issues  of  fact  have  been  submitted  to  a  court,  and  its  flnd- 
^g  is  supported  by  evidence.  It  is  conclusive  on  appeal.  Henco, 
&  tinding,  supported  by  evidence,  that  a  newsboy  on  a  railroad  train 
^as  not  killed  while  acting  as  a  *'lookout"  thereon,  at  the  instance 
of  the  railroad  company  will  not  be  disturbed  on  appeal. 

RAILROADS— CONTRACT  OF  INDEMNITY— PENDENCY 
OP  LITIGATION— EFFECT  OF  NOTICE  OF,  AS  TO  INDBMNI- 
'I^R.— If  one  is  bound  to  protect  another  from  a  liability,  he  is 
^nnd  by  the  result  of  a  litigation  to  which  such  other  la  a  party. 

Am.  ST.  Rap.,  Vol.  LXXiY.-tt 


546       Eanbab  Citt  stc.  Co.  v.  Southbrn  bto.  Co.    [Missouri^ 

where  he  had  notice  of  the  salt  and  an  opportnnlty  to  control  and 
manafi^e  It  Hence,  where  a  defendant  news  company  was  nottflcd 
of  the  pendency  of  a  litigation  which  resulted  in  a  judgment  against 
the  plaintiff  railway  company,  on  a  liability  against  which  the  de- 
fendant, by  its  contract,  had  agreed  to  indemnify  it,  and  was  af- 
forded ample  opportunity  to  control  and  manage  that  litigation,  bnt 
refused  to  have  anything  to  do  with  the  defense  of  the  case  or 
settlement  of  the  claim,  it  is  bound  by  such  Judgment,  though  it  1» 
the  result  of  a  compromise. 

RAILROADS-CONTRACT  OF  INDESMNITT-^UDOMENT 
BY  CONSENT  BINDS  INDEMNITOR.— When  a  news  company^ 
has  agreed  to  indemnify  a  railroad  company  for  any  loss  it  may  sus- 
tain by  reason  of  an  injury  to  any  agent  or  employ^  of  the  new» 
company  while  upon  the  cars,  and  an  accident  occurs  on  the  railway 
which  subjects  the  railroad  company  to  a  liability  for  which  it  ia 
sued,  the  fact  that  the  railroad  company  compromises  the  claim 
without  the  assent  of  the  news  company,  and  consents  to  a  judg- 
ment against  itself  for  the  amount  agreed  upon,  does  not  render 
such  a  judgment  erroneous,  where  the  settlement  was  made  in  good 
faith  and  the  amount  of  the  judgment  was  reasonable.  The  only 
effect  that  the  railroad  company*s  consent  to  the  rendition  of  the 
judgment  could  have,  would  be  to  reduce  the  judgment  from  con- 
clusive to  presumptive  evidence  only  of  the  news  company's  liabili^ 
on  its  contract,  and  of  the  amount  thereof,  and  to  afford  it  the  right 
and  privilege  of  showing  either  that  the  judgment  was  procured  by 
a  fraudulent  collusion,  was  not  founded  upon  a  legBl  llabUityt  or 
that  it  exceeded  such  liability. 

Wallace  &  Wallace,  for  the  appellant. 

Pratt,  Dana  &  Black,  for  the  respondent. 

«^  BRACE,  P.  J.  On  the  28th  of  December,  1889,  the 
plaintiff  and  defendant  entered  into  a  written  contract  by 
which  the  plaintiff,  for  and  in  consideration  of  the  sum  of 
fifteen  hundred  dollars,  and  of  the  covenants  of  the  defendant 
therein  contained,  granted  to  said  news  company  the  privilege 
of  selling  upon  its  regular  passenger  trains  during  the  year 
beginning  January,  1890,  ''periodicals,  newspapers,  books,  con- 
fections, fruits,  cigars,  cakes,  pies,  and  sandwiches,''  under  cer- 
tain  conditions  and  regulations  therein  set  out,  said  contract 
containing  among  others  the  following  covenants  upon  the 
part  of  the  defendant,  to  wit: 

''And,  in  consideration  of  the  foregoing  grant  and  the  priv- 
ileges therein  specified,  said  news  company  releases  said  rail- 
road company  from  any  right  of  action,  claim,  or  demand 
which  may  accrue  to  it  by  reason  of  the  loss  of  any  of  its  prop- 
erty while  being  transmitted  on  any  of  the  trains  of  the  rail- 
road company  under  the  terms  of  this  contract,  and  further 
agrees  for  such  consideration  to  indemnify  said  railroad  com- 
pany and  save  it  harmless  from  all  claims,  demands^  damages^ 
actions^  costs^  and  charges  to  which  the  railroad  company  may 
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be  subject  or  wliich  it  may  have  to  pay  by  reason  of  any  injniy 
to  any  person  or  property^  or  loss  of  life  or  property,  suffered 
or  sustained  by  any  agent  or  employ^  of  the  news  company 
while  in,  npon,  or  about  any  of  the  stations,  platforms,  cars^ 
or  other  premises  of  the  railroad  company,  whether  such  in* 
juries  or  loss  arise  from  the  negligence  of  the  employ^  of  said 
raflroad  company  or  otherwise/* 

'^  This  is  an  action  for  damages  for  breach  of  the  second 
oovenant  aforesaid,  in  which  the  plaintiff  recoYered  judgment 
in  the  circuit  court  of  Jackson  county,  for  the  sum  of  five  thou- 
sand dollars,  and  the  defendant  appeals.  The  case  was  tried  by 
the  court  without  a  jury,  the  court  finding  the  facts  to  be  as 
follows: 

^1.  Plaintiff  is  a  railroad  corporation,  owning  and  operating 
at  the  times  mentioned  in  the  amended  petition,  a  line  of  rail- 
way In  the  states  of  Tennessee,  Mississippi,  and  Alabama,  and 
defendant  is  and  was  at  the  same  times  a  corporation  organized 
and  existing  nnder  the  laws  of  Kentucky,  and  having  an  office 
for  the  transaction  of  its  usual  and  customary  business  in  Jack- 
•on  county,  Missouri,  and  at  such  times  was  engaged  in  selling 
newspapers,  books,  periodicals,  and  merchandise  on  railroad 
trains  thronghout  the  country  through  agents  and  servants 
commonly  and  generally  known  as  'newsboys.*  And  in  con- 
ducting such  business  it  was  usual  and  necessary  for  such  agents 
and  servants  to  pass  back  and  forth  from  car  to  car  on  the 
trains  while  the  latter  were  in  motion. 

^2.  On  December  28,  1889,  plaintiff  and  defendant  entered 
into  a  written  contract,  a  copy  of  which  is  set  forth  in  the 
amended  petition  filed  herein,  on  the  twenty-second  day  of 
February,  1896. 

^8.  Pursuant  to  the  terms  of  said  contract  said  plaintiff, 
throughout  the  year  1890,  received  and  carried  upon  its  trains 
the  agents,  employes,  and  merchandise  of  said  defendant,  placed 
thereon  by  the  latter,  and  afforded  such  agents  and  employes 
facilities  for  selling  and  offering  for  sale  such  merchandise. 
Among  such  agents  and  employes  of  said  defendant  was  one 
George  W.  Davis,  who,  in  the  course  of  his  employment  and 
dieting  as  agent  for  defendant,  did  on  the  twenty-first  day  of 
October,  1890,  at  plaintiff's  station  of  Birmingham,  Alabcuna, 
^der  the  provisions  of  said  contract,  enter  and  go  upon  one  of 
plaintiff's  passenger  trains  with  the  merchandise  furnished  him 
by  aaid  defendant,  and  for  the  *^  purpose  of  selling  the  same 
thereon.    On  the  same  day,  while  said  train  was  moving  over 
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plaintiff's  said  road,  between  said  Birmingham  and  the  station 
of  Ensley,  and  while  in  said  state  of  Alabama,  it  came  in  colli- 
sion with  another  train  on  plaintiff's  road,  and,  in  consequenoe 
thereof,  said  George  W.  Dayis,  while  so' on  said  passenger  tiaia 
as  an  agent  and  employ^  of  said  defendant  as  aforesaid,  reoeiTed 
injuries  from  which  he  subseqnentlj  died.  Such  oolliaon  oc- 
cnrred  and  such  death  was  caused  by  the  negligence  of  plain- 
tiff's employes  in  the  operation  of  such  train,  and  the  personal 
representatives  of  Davis  were  thereby  damaged  in  the  som  of 
five  thousand  dollars. 

''4.  The  laws  of  Alabama  (Civ.  Code  1896,  vol.  1,  see.  27)  in 
force  at  the  time  the  plaintiff  became  and  was  liable  to  the  per- 
sonal representative  of  such  Davis  for  such  damages  as  were  oc- 
casioned by  the  negligence  aforesaid,  provided  as  follows:  'A 
personal  representative  may  maintain  an  action,  and  recovs 
such  damages  as  the  jury  may  assess,  for  the  wrongful  ajt, 
omission,  or  negligence  of  any  person  or  persons,  or  corporation, 
his  or  their  servants  or  agents,  whereby  the  death  of  his  testa- 
tor or  intestate  was  caused,  if  the  testator  or  intestate  eonld 
have  maintained  an  action  for  such  wrongful  act,  omission,  or 
negligence,  if  it  had  not  caused  death;  such  action  shall  not 
abate  by  the  death  of  the  defendant,  but  may  be  revived  against 
his  personal  representative;  and  may  be  maintained,  though 
there  has  not  been  prosecution,  or  conviction,  or  acquittal  of 
the  defendant  for  such  wrongful  act,  or  omission,  or  negligence; 
and  the  damages  recovered  are  not  subject  to  the  payment  of 
the  debts  or  liabilities  of  the  testator  or  intestate,  but  must  be 
distributed  according  to  the  statute  of  distributionB.  Such  ac- 
tion must  be  brought  within  two  years  from  and  after  the  death 
of  the  testator  or  intestate.' 

1  ''6.  The  true  construction  of  said  statute,  as  decided  by  the 
supreme  court  of  Alabama,  which  is  the  court  of  last  resort 
in  that  state,  is  and  was  that  a  person  entitled  to  recovery 
^^  at  all  thereunder,  may  recover  any  amount  which  a  jury 
may  see  fit  to  allow,  there  being  no  limit  fixed  by  law  to  the 
amount  of  the  verdict  which  a  jury  may  render  in  an  action 
under  said  statute. 

"6.  George  W.  Davis  received  his  injuries  on  the  twenty- 
first  day  of  October,  1890,  and  died  therefrom  on  the  twenty- 
ninth  day  of  November,  1890;  and  his  administrator  instituted 
a  suit  in  the  city  court  of  Birmingham,  Alabama,  on  February 
2,  1891,  against  plaintiff  for  fifty  thousand  dollars  damages  for 
such  injuries  received  as  claimed  through  the  negligence  of  the 
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plaintiff.  Flaintiff  herein  was  duly  served  with  process  in  such 
soit,  which  was  on  the  eighteenth  day  of  June,  1891,  dismissed. 
^7,  After  the  death  of  George  W.  Davis,  and  on  the  second 
day  of  Febmary,  1891,  the  probate  court  of  Jefferson  county, 
Alabama,  a  court  having,  under  the  laws  of  Alabama,  full  juris- 
diction, appointed  Eugene  S.  Smith  as  the  administrator  of  said 
Davis,  and  under  the  laws  of  Alabama  said  adnunistrator  be- 
came and  was  the  personal  representative  of  said  Davis  and  en- 
titled to  have  and  recover  the  damages  authorized  by  the  laws 
of  Alabama  for  the  death  of  said  Davis  through  the  negligence 
of  the  employes  of  plaintiff. 

^8.  On  the  nineteenth  day  of  June,  1891,  Eugene  S.  Smith, 
administrator  of  George  W.  Davis,  deceased,  instituted  in  the 
circuit  court  of  Walker  county,  Alabama,  a  court  of  competent 
jurisdiction  under  the  laws  of  Alabama,  a  suit  against  plaintiff 
for  fifty  thousand  dollars  damages  for  the  death  of  said  Davis, 
through  the  negligence  of  the  plaintiff's  employes.  The  plain- 
tiff herein,  as  defendant  therein,  was  duly  summoned  with  pro- 
cess in  accordance  with  the  laws  of  Alabama.  On  the  sixteenth 
day  of  February,  1892,  said  suit  was  dismissed. 

''9.  On  the  eighteenth  day  of  September,  1891,  Eugene  S. 
Smith,  as  administrator  of  George  W.  Davis,  deceased,  filed  in 
the  city  court  of  Birmingham,  Alabama,  a  court  of  competent 
jurisdiction  under  the  laws  of  Alabama,  a  suit  against  this 
plaintiff  for  twenty  thousand  dollars  damages  for  the  death  of 
George  ***  W.  Davis  through  the  negligence  of  this  plaintiff's 
employes.  Process  was  served  on  this  plaintiff  as  required  by 
the  laws  of  Alabama,  and  this  plaintiff,  as  defendant  therein, 
entered  ita  appearance  to  said  suit.  A  jury  was  duly  impaneled 
in  said  cause,  and,  on  the  eighteenth  day  of  September,  1891, 
Tendered  a  verdict  for  the  administrator,  assessing  the  damages 
at  five  thousand  dollars,  for  which  amount  said  court,  on  the 
eighteenth  day  of  September,  1891,  rendered  judgment  in  favor 
of  the  said  administrator  and  against  this  plaihtiff,  which 
judgment  this  plaintiff  on  the  eighteenth  day  of  September, 
1891,  paid  to  said  Eugene  S.  Smith,  administrator  of  said 
Davis. 

''lO.  As  a  matter  of  fact,  the  verdict  and  judgment  for  five 
thousand  dollan  were  entered  by  and  with  the  consent  of  the 
parties,  though  the  proof  of  this  fact  was  received  over  the  ob- 
jection of  the  plaintiff  that  such  proof  was  incompetent  and  im« 
niateriaL  As  a  matter  of  fact,  there  had  been  negotiations  to 
compromise  the  case  pending  in  Walker  county,  Alabama,  and 
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Sje  tbonsand  dollars  was  the  beet  settlement  that  could  be 
made,  and  was  a  reaaonable  sum  to  be  allowed  for  the  damages, 
and  so  it  was  decided  between  plaintiff  and  said  administrator 
after  long  negotiation,  that  there  should  be  a  settlement  for 
that  amount^  and,  pursuant  thereto,  it  was  agreed  to  dismiss 
the  case  in  Walker  county,  and  institute  a  new  suit  in  the  dtj 
court  of  Birmingham,  Alabama,  in  which  the  jury  ahould  assess 
fhe  damages  at  five  thousand  dollars,  and  the  court  render  judg* 
ment  therefor.  This  was  all  done  in  good  faith  and  waa  a  rea- 
sonable settlement. 

''11.  This  plaintiff  did  hire  doctors  and  incur  expenses  for 
medical  treatment  and  hospital  care  of  Gteorge  W.  Da^is  while 
he  was  suffering  from  his  injuries,  and  paid  therefor  four  hun- 
dred and  thirty  dollars  and  eighty-fiye  cents,  which  waa  a 
reasonable  sum  to  pay  therefor.  It  also  hired  an  undertaker  to 
prepare  his  body  for  burial  and  furnish  a  coffin  therefor,  and 
paid  such  undertaker  eighty  dollars,  which  was  a  reasonable 
sum  to  pay  therefor.  But  the  court  refused  *^  to  allow  plain- 
tiff  for  that  money  so  expended  as  aforesaid.  To  which  xefiMsl 
of  the  court  the  plaintiff  excepted* 

^12.  This  plaintiff  on  October  8, 1891,  demanded  of  this  da- 
fendant  the  five  thousand  dollars  on  account  of  the  payment  of 
the  judgment  aforesaid,  and  also  said  sum  of  five  hundred  and 
ten  dollars  and  eighty-five  cents,  and  this  defendant  refused  ta 
pay  either  of  said  sums. 

''13.  On  the  twenty-first  day  of  February,  1891,  this  plaintiff 
notified  this  defendant  of  the  pendency  of  said  suit  of  said  ad- 
ministrator in  the  city  court,  and  was  called  upon  by  thia  plain- 
tiff to  defend  the  same  or  settle  the  claim,  but  refused  to  havt 
anything  to  do  with  the  defense  of  the  case  or  settlement  of  the 
daim,  and  thereafter  and  prior  to  the  rendition  of  the  judgment 
of  the  city  court  of  Birmingham  in  the  last  case,  this  defend- 
ant was  fully  notified  of  the  pendency  of  the  case  in  Walker 
county,  the*  negotiations  for  a  settlement  and  that  the  case 
would  be  settled  for  five  thousand  dollars  and  defendant  made 
no  objection  to  the  amount,  but  said  that  it  was  a  reasonaUs 
sum,  and  the  only  objection  made  by  this  defendant  to  ths 
settlement  was  that  it  could  not  take  any  part  in  the  defeuss 
or  settlement,  because  it  was  insured  by  some  insurance  com- 
pany which  had  the  control  of  the  matter. 

"14.  The  collision  in  which  the  newsboy,  George  W.  Dim, 
was  injured  occurred  by  reason  of  the  engineer  of  the  passenger 
train  mistaking  a  signal  and  starting  from  Birmingham  with 
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only  the  baggage-ear  and  two  passenger  coaches  attached  to  his 
engine,  haying  left  the  sleeping-car,  which  was  a  part  of  the 
train,  in  Birmingham,  and  having  started  without  the  con- 
ductor or  brakeman  of  the  train.    The  engineer  learned  these 
facts  npon  stopping  at  Ensley,  the  first  station  west  of  Birming* 
ham  and  about  five  miles  therefrom.    The  fireman  was  on  the 
engine  with  the  engineer,  and  baggageman  in  the  baggage-car 
attached  to  the  engine.    There  were  a  good  many  passengers  in 
the  two  coaches.    Upon  finding  that  he  had  left  part  of  the 
train  and  the  conductor  and  brakeman  in  Birmingham,  the 
^gineer  aaked  the  newsboy,  ^^^^  Davis,  if  the  red  lights  were 
on  the  rear  end  of  the  coach,  and  told  him  to  get  on  the  plat- 
form of  the  rear  coach  and  that  the  train  would  be  backed  up 
to  Birmingham  for  the  conductor,  and  also  told  him  to  signal 
if  he  saw  anything  in  the  way;  thereupon  Davis  said  he  would, 
and  started  toward  the  back  end  of  the  train,  and  was  after- 
ward seen  looking  through  the  rear  door  of  the  coach,  but  in- 
&de  thereof — said  rear  door  was  locked — ^but  at  the  time  of  the 
collision  was  running  through  the  rear  coach  in  the  direction 
of  the  engine,  and  just  after  the  collision  was  seen  crawling  on 
his  hands  in  the  aisle  of  the  rear  coach,  dragging  his  legs,  go- 
ing toward  the  engine  and  right  ahead  of  a  witness  seated  four 
or  five  seats  from  the  rear  of  the  coach.    As  the  collision  came, 
the  newsboy  came  running  past  two  witnesses  who  sat  about  the 
fonrth  seat  from  the  rear  of  the  coach,  the  same  being  the  front 
<if  the  coach  while  backing  toward  Birmingham.    The  newsboy 
came  from  toward  the  rear  door  of  the  coach  running  toward 
the  engine  of  the  passenger  train.    The  evidence  fails  to  show 
that  Davis  obeyed  the  directions  of  the  engineer  except  as  above 
itated.    Under  the  laws  of  Alabama,  railroad  companies  are 
hthle  for  negligence  of  coemploySs  in  some  cases,  and  under 
the  laws  of  that  state  Davis  did  not,  by  reason  of  the  directions 
of  the  engineer,  even  had  he  acted  under  such  directions  and 
ol)€yed  them,  become  an  employ^  of  the  railroad  company  or 
<»a8e  to  be  a  servant  of  the  news  company.'* 

The  finding  of  facts  by  the  trial  court  is  exhaustive,  sup- 
ported by  the  evidence,  and  furnishes  a  sufiScient  statement  for 
the  discussion  of  the  legal  questions  raised. 

1.  It  is  contended  that  the  contract  sued  on  is  against  pub- 
lic policy,  and  is  for  that  reason  void.  The  argument  in  sup- 
port of  this  contention  is  made  from  the  standpoint  of  the 
deceased  news  agent  and  his  relation  to  the  railroad  company, 
^id  18  predicated  on  the  well-settled  principle  that  a  conmion 
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carrier  cannot  by  contract  limit  its  liability  to  a  passenger  for 
the  negligence  of  its  servants.  It  may  be  conceded  that  the 
*^  news  agent  in  this  case  was  a  passenger  on  the  train  in 
which  he  lost  his  life  and  that  the  company  oonld  not,  by  a 
contract  such  as  this,  relieve  itself  of  its  duty  to  bim  as  a 
common  carrier  of  passengers,  or  of  its  liability  to  him  for  the 
negligence  of  its  servants:  Jones  v.  St.  Lonis  etc  Sy.  Co.,  12S 
Mo.  666,  46  Am.  St.  Bep.  514;  Magoffin  t.  Missonri  Pac  Bj. 
Co.,  102  Mo.  540,  22  Am.  St  Bep.  798;  Mellor  v.  Missouri  Pac 
B.  B.  Co.,  105  Mo.  455;  Voight  v.  Baltimore  etc.  B.  B.  Co.,  7» 
Fed.  Bep.  561,  and  cases  cited;  Bailroad  Co.  v.  Lockwood,  17 
Wall.  369;  Starr  v.  Great  Northern  By.  Co.,  67  Minn.  18.  But 
the  contract  in  question  is  not  with  a  passenger,  it  is  not  with 
a  person  to  whom  the  company  owed  a  duty  as  a  conunon  csr- 
rier  of  passengers,  nor  does  it  in  terms,  as  it  conld  not  in.  effed; 
attempt  to  relieve  the  raOroad  company  from  any  of  its  duties 
or  liabilities  as  sach.  The  contract  is  simply  one  of  indemnity, 
by  wbich  the  news  company  agreed,  for  a  valuable  considera- 
tion, to  indemnify  the  railroad  company  against  loss  which  the 
latter  might  sustain  by  reason  of  the  duty  it  would  incur  to  the 
news  agent,  as  a  common  carrier  of  passengers^  in  carrying  out 
the  contract.  In  Phoenix  Ins.  Co.  v.  Erie  Transp.  Oo^  117 
IT.  S.  324,  it  was  held  by  the  supreme  court  of  the  United 
States  that:  ''No  rule  of  law  or  public  policy  is  violated  hj  al- 
lowing a  common  carrier,  like  any  other  person  having  either 
the  general  property  or  a  peculiar  interest  in  goods,  to  have 
them  insured  against  the  usual  perils,  and  to  reooyer  for  any 
loss  from  such  perils,  though  occasioned  by  the  negligence  of  his 
own  servants.  By  obtaining  insurance,  he  does  not  HIwiitjiA  his 
own  responsibility  to  the  owners  of  the  goods,  but  rather  in- 
creases his  means  of  meeting  that  responsibility.**  In  the  sub- 
sequent case  of  California  Ins.  Co.  v.  Union  Compress  Co.,  133 
U.  S.  415,  that  court  was  asked  to  review  its  announcement  of 
this  principle,  to  which  it  was  replied:  ''Nor  are  we  disposed  to 
review  our  decision  that  common  carriers  can  insure  themselves 
against  loss  proceeding  from  the  negligence  of  their  own  ser- 
vants. The  doctrine  announced  in  the  case  dted  has  been  re- 
ferred to  with  approval  in  the  subsequent  **•  cases  of  Orient 
Ins.  Co.  V.  Adams,  123  U.  S.  67,  72,  and  Liverpool  Steam  Co. 
▼.  Phoenix  Ins.  Co.,  129  U.  S.  397,  498."  That  this  doctrine 
is  supported  by  the  great  weight  of  authority  is  manifested  by 
the  cases  cited  in  the  above  cases,  by  others  in  the  brief  of  coun- 
sel for  the  plaintiff,  and  by  some  of  those  cited  by  counsel  for 
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ike  defendant  WEile  in  tbe  great  majoril^  of  fhe  cases  the 
principle  has  been  applied  to  contracts  of  indemnity  against 
damages  for  the  loss  of  property,  that  it  is  equally  applicable  to 
like  contracts  against  losses  for  injuries  to  passengers  has  in 
two  very  recent  cases  been  directly  decided:  American  Casualty 
Ins.  Go's  Case,  82  Md.  535;  Trenton  Pass.  By.  Co.  t. 
Guarantor's  Liability  Indemnity  Co.  (1897),  60  N.  J.  L.  246. 
In  these  cases  the  question  was  maturely  considered,  and  thor- 
oughly discussed,  and  in  each,  after  a  review  of  the  authorities, 
the  conclusion  reached  was  that  "a  contract  to  indemnify  a 
common  carrier  of  passengers  against  losses  occurring  from  in- 
juries to  passengers  carried  by  it  is  not  invalid  as  against  public 
policy,  because  it  covers  losses  resulting  from  its  negligence,  or 
negligence  of  its  servants.'*  To  the  trenchant  argument  in 
rapport  of  this  conclusion  of  McSherry,  C.  J^  who  delivered 
fhe  opinion  of  the  Maryland  court  of  appeals  in  the  first  case, 
and  which  was  highly  commended  and  followed  by  the  supreme 
court  of  New  Jersey  in  the  second,  no  additional  force  could 
be  added  by  any  words  of  ours.  We  shall  therefore  content 
ourselves  for  argument  on  this  branch  of  the  case  with  the  fol- 
lowing extract  from  that  opinion. 

**Whilst  the  carrier  will  not  be  permitted,  by  contract  or 
otherwise,  to  exempt  himself  from  liability  for  losses  caused  by 
his  own  negligence  or  the  negligence  of  his  servants,  there  is  no 
leason  of  public  policy  which  prohibits  him  from  contracting 
with  a  third  person  for  insurance  against  these  very  same  losses. 
Consequently,  he  may  by  insurance  indemnify  himself  against 
loss  of  or  injury  to  property  **^  intrusted  to  his  care,  even 
where  the  loss  or  injury  is  caused  by  his  own  or  his  servant's 
negligence.  This  was  decided  in  Phoenix  Ins.  Co.  v.  Erie  etc. 
Trans.  Co.,  117  U.  S.  824;  and  the  ground  upon  which  the  deci- 
sion was  based  was  that  such  insurance  did  not  diminish  the 
carrier's  own  responsibility  to  the  owner  of  the  goods,  but  in- 
creased the  means  of  meeting  that  responsibility.  Notwith- 
standing wuch  insurance  the  carrier  remains  liable  to  the  owner 
or  shipper  of  the  goods,  and  by  insuring  them  he  merely  con- 
tracts, as  in  every  other  instance  of  a  reinsurance,  with  some- 
one dse  for  reimbursement  for  such  loss.  The  doctrine  an- 
nounced in  Phoenix  Ins.  Go's  case  was  affirmed  in  Cali- 
fornia Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  887,  and  is  the 
iettled  law  of  the  land.  A  reasonable  restriction  by  contract 
of  his  common-law  liability  and  an  insurance  by  the  carrier  of 
goods  against  loss  are  recognized  by  the  law  and  are  not  in  con- 
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trayention  of  its  policy  to-day,  wliateYer  that  policy  might  havs 
been  heretofore. 

'^It  is  obyions  that  a  carrier  of  passengers  cannot  by  con- 
tract restrict,  diminish,  or  limit  that  obliga/Uon  to  the  pnUi^ 
or  that  duty  to  the  passenger,  which  requires  the  exerdae  of  the 
highest  degree  of  care  and  diligence  on  his  part.    A  contract 
which  stipulates  for  or  agrees  to  such  relaxation,  and  therefore 
contemplates  immunity  from   the  carrier's  own   negligences 
would  be  utterly  void;  precisely  as  would  a  contract  purporting 
to  reliere  a  carrier  of  goods  from  liability  for  losses  occasioned 
by  his  own  or  his  servant's  negligence.    But  the  policies  before 
us  are  not  contracts  of  that  character.    Neither  in  express 
terms  nor  by  implication  do  they  profess  or  purport  to  abridge, 
in  any  way,  the  carrier's  common-law  liability  for  injuries  to 
passengers,  employ^,  or  strangers.    These  policies  leaTO  that 
liabOity  precisely  where  and  as  complete  as  it  was  before  they 
were  written.    They  contain  no  provision  impugning  or  ques- 
tioning in  the  slightest  degree  the  full  measure  of  that  responsi- 
bility.   It  is  perfectly  manifest,  *^  therefore,  that  they  ars 
not  in  terms  contracts  restricting  or  attempting  to  restrict  the 
carrier's  conceded  liability;  and  if  they  contravene  public  pol- 
icy at  ally  it  must  and  can  only  be  incidentally  and  indirectly. 
This  is  all  that  can  be  imputed  to  them.    But  they  are  sU, 
it  is  alleged,  repugnant  to  public  policy  because,  by  famishing 
the  carrier  with  a  fund  with  which  to  reimburse  himself  for 
losses  caused  by  his  own  negligence,  their  inevitable  tendency 
or  effect  is  to  induce  less  vigilance,  or  to  promote  greater  care- 
lessness on  the  part  of  the  carrier.    Precisely  the  same  reason- 
ing would  invalidate,  as  repugnant  to  public  policy,  eveiy 
species  of  fire  and  marine  insurance.    To  the  extent  that  a  fire 
insurance  policy  affords  an  individual  protection  against  loss, 
to  exactly  the  same  extent  it  may  be  said  the  assured  will  be- 
come indifferent  in  guarding  against  casualties  from  fire.    And, 
in  so  far  as  a  carrier  may  have  a  policy  covering  goods  and 
insuring  them  for  his  own  benefit  against  losses  arising  from 
his  or  his  servant's  negligence,  just  so  far  will  he  be  either 
tempted  to  be  negligent,  or  become  indifferent  as  to  vigilance. 
But  in  neither  instance  can  it  be  said  that,  because  a  tempts- 
tion  to  be  negligent  may  possibly  result  from  the  possession 
of  an  insurance  policy,  the  contract  of  insurance  necessarily 
begets  negligence  or  confiicts  with  public  policy.    Nor  can  ws 
assume  as  an  unvarying  rule,  of  which  judicial  notice  will  be 
taken,  that  a  carrier  of  passengers  who  has  secured  an  indem- 


July,  "SS.J     KAJI8A8  City  Era  Co.  v.  Southbbn  ktc,  Ca      556 

iiitj  to  reimbune  himaelf  for  loeses  which  hiB  own  negligence 
may  produce  will,  merely  becatuse  and  solely  in  conBeqnence  of 
having  sack  indemnity — ^which  at  best  is  but  limited  and  par- 
tial—necessarily disregard  the  duty  to  exercise  the  highest  de^ 
giee  of  care.  And  unless  it  be  assumed  as  a  postulate  that 
the  mere  possession  of  an  indemnity  will  of  itself  necessarily 
and  invariably  produce  negligence,  it  does  not  logically  follow 
that  such  a  policy  or  indemnity  is  even  incidentally  or  indi- 
lectly  repugnant  to  public  policy.  The  indemnity  in  no  way 
affects  the  liability  of  the  carrier  to  the  person  injured.'^ 

*^  The  only  distinction  between  those  cases  and  the  one  in 
hand  is,  that  in  them  the  contracts  were  formal  contracts  of 
iosnrance  with  insurance  companies,  while  the  contract  in  ques- 
tion is  a  contract  of  indemnity  by  a  news  company.  But  a 
mere  contract  of  insurance  is  nothing  more  nor  less  than  a 
contract  of  indemnity  against  loss,  as  is  this  with  the  defend- 
ant, and  the  principles  goTcming  must  be  the  same  in  each, 
and,  88  nothing  can  be  predicated  of  the  contract  in  this  case 
▼hich  could  interfere  with  or  affect  the  liability  of  the  carrier 
to  the  person  injured,  there  is  nothing  in  it  to  take  it  out  of 
the  principle  of  those  cases,  or  render  it  obnoxious  to  public 
policy.  Hence,  we  conclude  that  this  contract  cannot  be 
ayoided  as  against  public  policy. 

2.  It  is  next  contended  that  'Hhe  defendant  is  not  liable 
on  the  contract  sued  on  for  the  reason  that  the  newsboy  was 
^ed  while  acting  as  a  lookout  on  plaintiff's  train,  and  while 
ont«ide  of  his  employment  as  news  agent/'  This  theory  of  fact 
w  presented  upon  the  trial,  and  upon  it  the  court  declared 
the  law  to  be:  **The  plaintiff  could  not  take  the  newsboy,  Davis, 
from  the  duties  for  which  he  was  employed  by  the  defendant, 
Uid  send  him  to  a  place  of  danger  to  assist  in  the  plaintiff's 
own  business,  and  while  said  Davis  was  at  said  place  of  dan- 
&^  by  its,  the  plaintiff's,  own  negligence  injure  said  Dayis  so 
that  thereafter  he  died,  and  then  in  this  action  recoyer  the 
^onnt  paid  by  it  on  account  of  the  injuries  so  inflicted  by 
it  on  said  Davis." 

If  the  court  had  found  the  fact  to  be  as  predicated  in  this 
<^ntentiQn,  under  this  declaration  of  law  its  finding  and  judg- 
o^ent  would  have  been  for  the  defendant,  but  the  court  in  sub- 
ft^ce  found  the  fact  to  be  that  the  newsboy  was  not  in  fact 
tilled  in  a  place  of  danger  to  which  he  had  been  exposed  while 
in  the  employ  of  plaintiff,  that  is  to  say  as  '^a  lookout  on  plain- 
tiFi  train,''  and  the  argument  in  support  of  it  is  aimed  at 
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the  finding  of  fact,  and  not  at  an  error  of  law,  and  as  the 
finding  of  the  court  is  supported  by  the  eTidenoe,  that  ""^ 
finding  is  condusiye  on  appeal,  as  has  been  uniformly  held  in 
oases  at  law,  where  the  issues  of  fact  are  submitted  to  the  court: 
Sutter  ▼.  Saeder,  149  Mo.  297;  Sogers  y.  Warren,  75  Mo.  App. 
271;  Williams  v.  Monroe,  126  Mo.  574;  Ktts  v.  ShcrifE,  108 
Mo.  110;  Hamilton  y.  Boggess,  63  Mo.  233.  lliis  point  must 
be  ruled  against  the  defendant. 

3.  The  defendant's  next  contention  is  that  the  judgment 
of  the  circuit  court  is  erroneous,  ^or  the  reason  that  plain- 
tiff's evidence  showed  that  it  compromised  the  claim  made  by 
the  administrator  without  securing  the  assent  of  the  de- 
fendant.*' 

As  was  said  by  Wagner,  J.,  in  Strong  y.  Fhoeniz  Ins.  Co., 
62  Mo.  289,  21  Am.  Bep.  417,  the  rule  to  be  deduced  from 
the  whole  current  of  authorities  on  this  subject  is,  fliat  'Srhere 
one  is  bound  to  protect  another  from  a  liability,  he  is  bound 
by  the  result  of  a  litigation  to  which  such  other  is  a  party, 
provided  he  had  notice  of  the  litigation,  and  opportunity  to 
control  and  manage  it" — a  rule  that  has  been  frequently  an- 
nounced and  approved  in  the  decisions  of  this  court:  GarritoD 
V.  Babbage  Transp.  Co.,  94  Mo.  130;  St  Joseph  t.  Union  2j. 
Co.,  116  Mo.  636,  38  Am.  St.  Rep.  626. 

That  the  defendant  was  notified  of  the  pendency  of  the  liti* 
gation  which  resulted  in  the  judgment  against  the  plaintiff  for 
five  thousand  dollars,  on  a  liability  against  which  the  defend- 
ant by  its  contract  had  agreed  to  indemnify  it»  and  was  afforded 
ample  opportunity  to  control  and  manage  that  litigation  if  it 
had  seen  proper  to  do  so,  was  abundantly  shown  by  the  eri- 
dence,  and  was  so  found  by  the  court  (thirteenth  finding). 

The  fact  that  the  amount  of  the  judgment  was  deteimined 
by  agreement  would  not  take  the  judgment  without  the  pro- 
tection of  the  defendant's  covenant  ''to  indemnify  the  plain- 
tiff for  all  damage  to  which  it  may  be  subject  or  which  it  may 
have  to  pay."  The  only  effect  the  consent  could  have  would 
be  to  reduce  the  judgment  from  conclusive  to  presumptive  e?i- 
dence  only  of  the  defendant's  liability  on  its  ^'^^  contact,  and 
of  the  amount  thereof,  and  to  afford  it  the  right  and  privilege 
of  showing  either  that  the  judgment  was  procured  by  a  fraudu- 
lent collusion,  was  not  foxmded  upon  a  legal  liability,  or  that 
it  exceeded  such  liability;  Conner  v.  Beeves,  103  N.  Y.  527. 
This  the  defendant  did  not  attempt  to  show,  but,  on  the  con- 
trary, it  affirmatively  appeared  from  the  evidence,  and  the  court 
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found,  that  the  settlement  was  made  in  good  faith^  that  tnere 
was  a  legal  liability  for  which  the  judgment  was  rendered,  and 
that  the  amount  tiiereof  was  reasonable  (tenth  and  fourteenth 
findings). 

We  find  no  error  in  this  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed,  and  the  same  is  affirmed. 

All  concur. 


PBOlflSE  OP  INDEMNITY— VALIDITY  OF.— A  promise  of  In- 
demnity for  the  performance  of  an  act  not  Illegal,  Immoral,  or 
against  public  policy  is  Talid:  Smith  y.  Delaney,  64  Conn.  264,  42 
Am.  St  Rep.  181;  note  to  Ives  v.  Jones,  40  Am.  Dec.  425. 

JUDGMENT-OONCLUSIVENBSS  OP,  AS  AGAINST  INDEM- 
NITOR.— One  who  is  required  to  protect  another  from  liability  is 
bound  by  the  result  of  litigation  to  which  such  other  is  a  party, 
provided  the  former  had  notice  of  such  litigation  and  an  opportunity 
to  control  Its  proceedings:  St  Joseph  y.  Union  Ry.  Co.,  116  Mo.  636, 
88  Am.  St  Bep.  626. 

CONCLUSIVENESS  OF  FINDINGS  OF  FACT.— The  determina- 
tion of  the  court  below  upon  questions  of  fact  is  condusiye  and 
final  where  there  is  any  competent  evidence  legally  sufficient  to 
support  it:  Swayne  t.  Waldo,  73  Iowa,  749,  5  Am.  St  Rep.  712; 
note  to  Savannah  etc.  Ry.  Co.  v.  Flannagan,  14  Am.  St  Rep.  188; 
Devlin  v.  Quigg,  44  Minn.  534,  20  Am.  St  Rep.  592;  Pollock  v.  Caro- 
lina etc  Loan  Assn.,  51  S.  C.  420,  64  Am.  St.  Rep.  683;  or  where  the 
evidence  Is  conflicting:  Holker  t.  Hennessey,  141  Mo.  527»  64  Am. 
Bt  Bep.  524. 


Pbogbbss  Press  Brick  and  Machinb  Compaky  v. 
Gratiot  Brick  and  Quarry  Company. 

[151  MmoTTSi,  fiOL] 

MECHANICS  lilBN— MATERIALS  FURNISHED  AT  DIF- 
FERENT TIMES  AND  UNDER  DIFFERENT  OONTRACTS.-It 
is  not  necessary  to  the  validity  of  a  mechanic's  lien  that  a  separate 
Acconnt  should  be  filed  for  each  separate  contract  under  which  ma< 
terials  have  been  famished  within  the  statutory  period  before  a  lien 
is  filed,  though  the  conti*acts  are  independent  and  the  materials  fur- 
nished under  each  are  different,  if  the  materials  can  be  considered 
as  having  been  furnished  under  one  entire  contract 

MECHANICS*  LIEN— ENTIRE  CONTRACT— ONE  MEN  IS 
SUFFICIENT,  WHEN.— If  bricks,  used  in  constructing  kilns,  and  a 
press  brick  machine,  used  In  pressing  clay  into  bricks,  to  be  burned 
in  the  kilns,  were  furnished  to  the  owner  of  property  within  the 
statutory  period  before  a  mechanic's  lien  was  filed,  though  the 
bricks  and  machine  were  not  contracted  for  on  the  same  day,  they 
i&nst  be  regarded  as  having  been  furnished  under  a  single  contract, 
if  they  were  bought  and  furnished  as  parts  of  one  general  improve- 
tnent  of  the  property;  if  they  were  all  necessary  parts  of  one  whole 
plant  and  were  under  a  common  roof;  if  the  whole  aud  all  its  pans 
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were  constructed  at  substantially  the  same  time;  and  If  the  business* 
of  making  dry  pressed  bricks  could  not  be  carried  on  until  the  whole 
plant  was  completed.  Hence,  but  one  account  and  one  Uen  need  be- 
filed  for  the  whole  of  such  materials. 

INSTRUCTIONS— BVIDBNCB.— An  instruction  to  which  IM> 
evidence  adduced  in  the  case  can  apply  should  not  be  given. 

MECHANIC'S  LIEN  —  MATERIALS  FURNISHED  FOR 
BRICK  MANUFACTORY  AS  PART  OF  REALTY— INTENTION 
OF  OWNER.— As  between  the  owner  and  a  mechanic,  who  fur> 
nishes  materials,  everything  put  Into  and  forming  part  of  a  building 
or  machinery  for  manufacturing  purposes,  and  essential  to  the 
manufactory,  is  a  part  of  the  freehold.  Hence,  one  who  fumishod 
machinery  and  bricks  to  an  owner,  who  put  them  Into  a  building, 
is  entitled  to  a  lien  therefor,  where  it  was  the  owner's  Intention 
to  use  the  machinery  and  bricks  in  converting  the  whole  property 
into  a  plant  for  the  manufacture  of  bricks,  and  they  became  a  part 
of  such  plant. 

MECHANIC'S  LIEN— MATERIALS  FURNISHED— RIGHT 
TO  LIEN  WHETHER  BUILDING  IS  OLD  OR  NEW.— Under  & 
statiite,  the  intention  of  which  is  to  give  a  mechanic's  lien  where 
machinery  or  material  furnished  is  designed  by  the  owner  to  be- 
come a  part  of  the  building,  manufactory,  or  plant  for  which  it 
was  supplied,  it  is  not  important  whether  it  is  used  in  constructing 
n  new  building  for  a  manufacturing  plant,  or  Is  used  in  converting 
an  old,  existing,  frame  house  into  such  a  plant. 

MECHANIC'S  LIEN— MATERIALS  FURNISHED— TEST  AS 
TO  WHETHER  MACHINERY  IS  PART  OF  REALTY.- In  deter- 
mining whether  or  not  machinery  furnished  for  a  building,  and  put 
therein,  has  become  a  permanent  part  thereof,  the  intention  of  the 
owner  is  the  first  and  best  criterion,  and  the  adaptability  of  the 
machinery  to  the  uses  and  purposes  to  be  subserved  is  the  next 
best  test. 

MECHANIC'S  LIEN— MATERIALS  FURNISHED— RELA- 
TIVE VALUE  OF  MACHINERY  AND  BUILDING— SEPARA- 
TION.—One  who  furnishes  machinery  put  into  a  manufacturing 
plant,  which  is  suitable  for  the  transaction  of  the  business  to  bo 
carried  on  in  the  building  for  which  it  was  supplied,  is  entitled 
to  a  Hen  therefor,  whatever  may  be  the  relative  value  of  the  build- 
ing and  machinery,  or  whether  they  can  be  separated  easily  or  not. 

MECHANICS  LIEN  —  MATERIALS  FURNISHED  FOR 
BRICK  MANUFACTURING  PLANT  AS  PART  OF  REALTY- 
SEPARATE  PARTS  ON  DIFFERENT  LOTS  UNDER  ONE  ROOF. 
If  an  owner  is  supplied  with  bricks  and  a  press  brick  machine, 
his  intention  being  to  construct  a  dry  press  brick  plant,  and  the 
separate  parts  of  the  plant  and  the  machinery  are  all  necessary  to 
form  one  complete  manufacturing  establishment,  which  would  not 
subserve  the  purpose  intended  if  any  one  of  the  parts  was  omitted, 
and  the  whole  is  manifestly  adapted  to  that  use  and  purpose,  tho 
machine,  when  put  in,  and  also  the  bricks  which  go  into  the  kilns 
and  form  a  necessary  part  of  the  plant,  become  a  part  of  the  realty. 
The  buildings,  erections,  and  improvements  on  the  property  are, 
therefore,  subject  to  a  mechanic's  lien  for  both  the  machine  and 
bricks  furnished,  although  the  several  parts  of  the  plant  are  sep- 
arate, except  for  the  roof  which  covers  them,  and  notwithstanding 
the  fact  that  the  parts  are  located  upon  different  lots,  where  the 
owner  has,  by  his  use  of  the  property,  obliterated  the  lot  Unm^ 
and  treated  the  whole  of  it  as  one  lot 

Lee  W.  Grant  and  Lubke  ft  Muench^  for  the  appellant. 
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Farish  ft  Williams  for  the  respondenta. 

•^  MARSHALL,  J.  This  is  an  action  to  establish  a  me- 
chanic's lien.  The  petition  is  in  two  counts.  The  first  connt 
alleges  that  the  Gratiot  Brick  and  Quarry  Company  bought  of 
the  plaintiff  hard  bricks  to  the  amount  of  $1^000;  that  said 
bricks  were  furnished  for  and  used  in  the  construction  of  a 
one  and  two  story  brick  and  frame  structure,  containing  day 
sheds,  brick  kilns,  press,  machine  and  boiler-house  and  appurte- 
nances, known  as  a  brick  plant,  erected  on  certain  real  estate 
described,  comprising  seven  contiguous  lots;  that  the  fee  simple 
title  to  the  real  estate  was  in  the  Gratiot  Brick  and  Quarry 
Company  at  the  dates  of  furnishing  said  materials;  that  on 
the  twenty-eighth  day  of  February,  1896,  the  Gratiot  Brick  and 
Quarry  Company  executed  a  certain  deed  of  trust  to  Bobert  P. 
Williams,  trustee  for  the  American  Exchange  Bank,  on  these 
lots  and  other  lots;  that  prior  to  these  events,  on  the  tenth 
day  of  May,  1893,  Daniel  McAllister  and  J.  G.  Hardy,  who  at 
that  time  owned  said  premises,  executed  a  deed  of  trust  on 
the  same  to  Bobert  W.  Frank,  trustee  for  Albert  J.  Frank, 
securing  an  indebtedness  therein  described,  which  said  indebted- 
ness is  now  owned  by  defendant,  C.  Herman  Beckman;  that  a 
general  voluntary  assignment  was  made  by  the  Gratiot  Brick 
and  Quarry  Company  to  defendant  John  G.  Parrish,  on  the 
28th  of  February,  1896;  that  the  said  bricks  were  furnished 
contimiously  from  the  6th  of  August,  1895,  to  the  29th  '^  of 
August,  1895,  when  the  demand  accrued;  that  plaintiff  filed  its 
lien  account  on  the  25th  of  February,  1896;  that  no  part  of  said 
account  has  been  paid. 

The  second  count  alleges  that  on  the  31st  of  July,  1895^ 
plaintiff  contracted  to  furnish  for  the  defendant,  Gratiot  Brick 
and  Quarry  Company,  for  the  sum  of  $5,000,  a  six-mold  presa 
brick  machine  complete  upon  foundations;  that  said  presa 
should  be  able  to  make  30,000  good  bricks  per  day  of  ten  hours. 
The  plaintiff  furnished  said  machine  for  the  one  and  two  story 
brick  and  frame  structure  heretofore  described,  and  situated 
upon  the  same  premises;  that  said  machine  was  furnished  by 
plaintiff  and  accepted  by  defendant  on  September  24,  1895» 
and  became  a  part  of  said  frame  and  brick  structure  at  said 
date;  that  there  had  been  paid,  in  the  shape  of  stock,  $2,000 
on  the  purchase  price  of  said  machine;  that  the  balance,  $3,000, 
is  still  due  and  unpaid;  that  the  Uen  accoxmt  was  filed  on  th# 
S5th  of  February^  1896. 
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Gratiot  Brick  and  Quarry  Company  made  default.  Defend- 
ants Robert  P.  WilliamB^  trustee,  American  Exchange  Bank, 
Bobert  W.  Frank,  trustee,  and  J.  Q.  Parrishy  assignee  ansveied 
admitting  that  the  title  to  the  premises  in  question  vaa  as 
stated  in  the  petition  and  admitting  the  transfers  as  alleged  in 
the  petition,  but  denying  sll  the  other  facts. 

The  trial  developed  these  facts:  Prior  to  August  6,  1895, 
one  McAllister  owned  lots  5  to  21  inclusive  iii  dty  blod^  4777 
of  the  city  of  St.  Tx>uis^  and  had  commenced  the  construction 
of  a  diy  pressed  brick  plant  thereon,  the  buildings  needed  there- 
for resting  on  parts  of  lots  11,  12, 13, 14, 15,  16,  and  17.  He 
sold  the  premises  to  the  defendant,  who  continued  and  com- 
pleted the  erection  of  the  improyements,  for  the  same  purposes. 
The  plant  consisted  of  a  press-house,  office,  boiler  and  engine 
room,  kilns  and  day  sheds,  which  were  so  constructed  that  the 
whole  was  covered  by  one  continuous  roof,  in  order  to  go  from 
one  part  to  the  other  without  exposing  the  dry  day  to  the 
elements;  the  part  called  the  press-house  ^^'^  was  indoeed  oa 
all  sides,  was  a  frame  building,  two  stories  high  with  a  grsfel 
roof;  the  whole  plant  was  used  as  one  plant,  and  the  seTeial 
parts  were  necc^:ary  to  make  up  the  whole  plant,  which  would 
not  be  a  complete  plant  if  any  of  the  parts  were  omitted.  After 
the  defendant  purchased  the  premises,  it  bought  from  the  plain- 
tiff 202,00(T  hard  bricks  (for  $1,111)  which  were  used  in  con- 
structing the  kilns,  and  also  bought  one  six-mold  pressed  brick 
machine,  weighing  over  52,000  pounds,  which  was  also  neces- 
sary to  complete  the  plant,  and  which  was  placed  in  the  press 
house  on  a  rock  and  cement  foundation,  the  flanges  of  the  bed 
plate  of  the  machine  extending  downward  on  the  outside  and 
inside  of  the  rock  foundation  and  were  imbedded  in  cement 
about  four  and  a  half  inches  thick,  so  that  the  machine  was 
fastened  solidly  to  the  foundation  so  that  it  could  not  be  re- 
moved without  breaking  the  machine  or  the  foundation;  the 
press  was  connected  with  the  boiler-room  by  steam  pipes  and 
the  necessary  belting  and  shafting,  and  was  also  connected  with 
the  second  story  or  hopper-room,  by  belting  and  ahafting  and 
machinery  for  driving  and  conveying  day  by  means  of  an  de- 
vator;  the  dry  or  harvested  day  was  brought  from  the  day 
sheds  to  the  hopper  and  carried  into  the  machine  by  the  de- 
vators;  the  boiler-house  was  constructed  of  brick  and  frame; 
the  engine  was  partly  in  the  press-room  and  partly  in  the  en- 
gine-room; the  whole  plant,  except  the  driveway  and  the  cod 
chute,  was  inclosed  on  all  sides  and  was  covered  by  one  rool^ 
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and  all  the  parts  were  coiinected  bo  that  the  manufacture  of 
the  brickB  might  be  carried  on  in  one  building  90  as  not  to  ex- 
pose the  clay  to  the  elements  while  being  mannfactnred.  The 
contract  price  for  the  machine  was  $5,000,  of  which  $2,000 
was  to  be  in  stock  of  the  defendant  company,  so  that  the  bal- 
ance due  the  plaintiff  is  $4,111,  for  which  in  due  time  a  lien 
was  fQed. 

When  the  defendant  company  purchased  the  property  there 
was  a  mortgage  on  it,  put  there  by  the  former  owner.  "^^  After 
the  plaintiffs  rights  nnder  the  lien  had  become  fixed  the  de- 
fendant gave  a  second  mortgage  on  the  property  to  Williams 
as  tmstee  for  the  American  Exchange  Bank,  and  afterward  the 
company  made  an  assignment  for  the  benefit  of  creditors. 

The  conrt  gaye  the  following  instructions  at  the  instance  of 
the  pUdntiiC:  ^hat  there  is  no  eridence  to  show  any  fraud  or 
fraudulent  design  or  purpose  on  the  part  of  plaintiff  in  the 
preparation  and  filing  of  its  lien  daim;  therefore,  if  from  the 
eridence  the  court  beUeves  and  finds  tiiat  plaintiff  is  not  en- 
titled to  a  mechanic's  lien  for  all  of  its  daim,  or  that  plaintiff 
is  not  entitled  to  such  lien  against  all  the  property  therein 
described,  the  court  should,  neyertheless,  award  to  plaintiff  a 
lien  for  such  sum  and  to  such  extent  as  from  the  evidence  the 
ceurt  may  believe  and  find  plaintiff  is  justly  entitled  to.'' 

The  court  refused  the  following  instruction  offered  at  the 
instance  of  the  plaintiff:  '^That  if  the  court  from  the  evidence 
believes  the  facts  to  be  that  defendant,  Gratiot  Brick  and 
Quarry  Company,  acquired  the  lots  which  are  in  the  petition 
and  lien  claim  in  this  case  described,  for  the  purpose  of  erect- 
ing thereon  a  plant  for  the  manufacture  of  brick  by  the  dry 
process;  that  at  the  time  when  defendant  so  acquired  said  lots 
there  was  standing  thereon  in  an  unfinished  condition  a  build- 
ing designed  to  be  used  in  the  manufacture  of  brick;  that  there- 
after said  defendant  ordered  from  plaintiff  the  brick  press  men- 
tioned in  said  petition,  and  also  ordered  from  plaintiff  the  brick 
in  said  petition  specified;  that  plaintiff  delivered  said  brick  to 
«aid  defendant,  and  the  same  were  at  the  instance  of  said  de- 
fendant used  in  putting  up  necessary  kilns  for  the  completion 
of  said  plant;  that  plaintiff  also  brought  to  defendant's  said 
premises  said  press^  and  so  affixed  and  built  the  same  into  the 
building  aforesaid  that  the  same  became  a  part  thereof;  that 
there  was  also  attached  to  said  building  a  boiler  and  engine 
room,  **®  and  boiler,  engine,  and  machinery  necessary  to  oper- 
ate said  plant,  and  that  said  press  wasi,  at  the  instance  of  said 
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defendant,  connected  with  said  machineiy;  that  conYeyeis  or 
other  appliancee  were  also  at  the  instance  of  said  deCendant 
placed  in  said  premises^  and  that  thereby  the  said  kilns  vere 
connected  with  said  machinerj  and  press,  and  that  all  of  the 
erections  pertaining  to  said  plant  were  placed  under  one  oon- 
tinnons  and  permanent  roof,  so  that  there  would  be  no  ezposme 
to  the  elem(  .its  of  the  machinery  or  material  used  in  the  manu- 
facture of  brick  in  said  plant;  and  if  the  conrt  also  beUeyes 
and  finds  that  said  connected  buildings  and  erections,  as  above 
described,  extended  in  part  over  or  upon  the  several  lots  afore- 
said, then  the  court  should  find  that  said  buildings,  P^css^  Idlnfi^ 
boiler^  engine,  and  machinery  constitute  one  structure,  and  that 
the  same  and  the  lots  of  ground  aforesaid  are  subject  to  a 
mechanic's  lien  for  the  full  balance  due  the  plaintiff  for  the 
press  aforesaid  and  work  and  labor  of  plaintiff  connected  there- 
with, and  for  the  brick  so  delivered  to  defendant  by  plaintiS; 
and  the  court  will  find  that  plaintiff  is  entitled  to  such  lien 
provided  that  plaintiff  has  by  the  evidence  proved  to  the  satis- 
faction of  the  court  all  other  avermenta  of  said  petition  essen- 
tial to  the  establishment  of  a  mechanic's  lien." 

The  court  gave  the  following  instructions  at  the  instance  of 
the  defendants: 

^1.  The  court  declares  the  law  to  be  that  if  plaintiff  fur- 
nished, sold,  and  delivered  to  defendant,  the  Gratiot  Brick  and 
Quarry  Company,  the  brick  mentioned  in  the  first  count  in 
plaintiff's  petition  under  one  contract;  and  if  plaintiff  fur- 
nished, sold,  and  delivered  to  the  said  defendant  the  press  brick 
machinery  mentioned  in  the  second  count  in  the  petition  under 
a  separate  and  distinct  contract,  then  these  two  matters  form 
separate  and  distinct  accounts,  for  which  separate  liens  should 
be  filed,  and  this  action  cannot  be  maintained  and  a  lien  es- 
tablished as  is  herein  sought  to  be  maintained. 

^^^  **2.  If  the  court,  sitting  as  a  jury,  believes  and  finds  from 
the  evidence  that  the  brick  sued  for  in  the  first  count  of  the 
petition  were  furnished  to  defendant,  the  Gratiot  Brick  and 
Quarry  Company,  under  a  separate  and  distinct  contract  to  be 
used  in  the  construction  of  brick  kilns,  and  that  the  same  or 
the  greater  portion  thereof  were  so  used;  that  said  brick  kilns 
were  structures  complete  within  themselves,  resting  and  built 
on  the  ground,  and  not  connected  with  or  forming  any  part  of 
any  building,  erection,  or  improvement — ^then  the  court  de- 
clares the  law  to  be  that  the  plaintiff  is  not  entitled  to  any 
lien  for  and  on  account  of  such  brick  so  furnished  and  used 
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''S.  If  the  court,  sitting  as  a  jury,  belieTes  and  finds  from 
the  eTidenoe  that  the  press  brick  machine  mentioned  in  the 
second  caant  of  the  petition,  was  bought  by  defendant,  the 
Gratiot  Brick  and  Quarry  Company,  from  plaintiff,  under  con- 
tract, dated  August  5,  1895,  read  in  evidence,  and  that  the 
same  was  placed  and  put  up  by  said  defendant  in  the  one  and 
two  story  frame  building,  marked  'press-room'  on  the  plat  made 
by  Von  Borcke,  read  in  evidence,  then  on  the  premises  of  said 
defendant;  that  the  said  machine  was  not  used  in  the  erection 
of  said  building,  nor  contemplated  in  the  erection  thereof,  but 
said  building  was  an  old  structure,  or  one  that  was  already 
existing  and  standing  on  said  property  when  defendant  acquired 
the  same;  that  said  building  was  not  put  up  or  erected  by  de- 
fendant, but,  so  being  and  existing  on  the  ground,  was  used  and 
employed  by  defendant  to  house  said  press  brick  machine;  then 
the  court  declares  the  law  to  be  that  plaintiff  is  not  entitled 
to  maintain  a  lien  for  said  machine  against  said  building  or 
fbe  ground  upon  which  the  same  is  situated.'' 

A  personal  judgment  was  entered  by  the  court  in  favor  of 
the  plaintiff  on  both  counts  in  the  amounts  claimed  against 
Gratiot  Brick  and  Quarry  Company,  but  denying  plaintiff  a 
lien.  After  proper  preliminary  steps  the  plaintiff  appealed  to 
this  court. 

***  1.  The  first  instruction  given  for  defendant  is  erroneous. 
The  brick  and  the  press  brick  machine  were  not  contracted 
for  on  the  same  day,  it  is  true,  but  they  were  bought  and  fur- 
nished as  parts  of  one  general  improvement  of  the  property. 
The  brick  was  used  in  constructing  the  kilns,  and  the  press 
brick  machine  was  used  in  pressing  the  clay  into  bricks,  which 
▼ould  be  burned  in  the  kilns.  They  were  all  necessary  parts 
of  one  whole  plant  and  were  under  a  common  roof,  and  the 
whole  and  all  its  parts  were  constructed  at  substantially  the 
same  time,  and  the  business  of  making  dry  pressed  brick  could 
not  be  carried  on  until  the  whole  plant  was  completed.  They 
▼ere  all  furnished  to  the  owner  of  the  property  within  the 
Btatutory  period  before  the  lien  was  filed.  They  must,  there- 
fore, be  regarded  as  having  been  furnished  under  a  single  con- 
tract within  the  meaning  of  the  mechanic's  lien  law:  Page  v. 
Bettes,  17  Mo.  App.  366;  Kearney  v.  Wurdeman,  33  Mo.  App. 
447;  Kern  v.  Pfaff,  44  Mo.  App.  35;  Fulton  Iron  Works  t. 
North  etc  Min.  Co.,  80  Mo.  265;  Qrace  t.  Nesbitt,  109  Mo.  9. 
2.  The  second  instruction  given  for  defendant  should  not 
Iiave  been  given,  because  there  is  no  evidence  adduced  in  tht 
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to  which  it  could  apply.  On  the  contraiy,  the  eridence 
18  uncontradicted  that  the  kilns  are  a  part  of  the  plant  and 
are  not  separate  structuresy  complete  in  themaelYes. 

8.  The  third  instmction  given  for  the  defendant  proceeds 
npon  the  idea  that  the  huilding  in  which  the  press  brick  ma- 
chine was  placed  was  an  old,  existing,  frame  hnilding,  *^^  whiidi 
was  simply  nsed  to  house  the  machine,  and  therefore  the  jdain- 
tifl  was  not  entitled  to  a  lien  for  the  machine. 

In  the  determination  of  this  case  it  is  not  necessary  to  de- 
cide what  the  tme  rule  is  as  between  a  lienor  and  a  tenant. 
This  case  is  a  controyersy  between  the  mechanic  and  the  owner. 
Many  of  the  cases  cited  by  counsel  are  inapplicaUe  because 
they  arose  between  the  mechanic  and  the  tenant. 

Phillips  on  Mechanics'  Liens,  third  edition,  section  177,  ssjb: 
fixtures,  machinery,  etc.,  when  necessary  to  the  original  par- 
poses  of  tiie  structure  and  are  erected  with  it,  may  become  re- 
sponsible to  the  lien,  when  they  would  not  otherwise  have  been, 
without  express  enactment,  if  put  up  independently.  As  be- 
tween the  owner  and  mechanic,  eyerything  put  into  and  funn- 
ing a  part  of  a  building,  or  machinery  for  manufaeturiog 
purposes,  and  essential  to  the  manufactory,  is  a  part  of  the 
freehold;  as  wheels  of  a  mill,  the  stones,  and  even  the  bolting 
cloth,  a  copper  kettle  or  boiler  in  a  brewhouse,  wh^i  proved 
to  be  essential  to  the  brewhouse,  are  subject  to  the  mechanic  • 
lien  law.  So  a  cooking  range,  and  a  cotton  gin  placed  in  s 
gin  house.  So  the  engine  by  which  a  steam  sawmill  is  pro- 
pelled is  part  of  the  building.  Likewise  millstones  and  ma- 
chinery put  up  for  a  mill,  fastened  by  screws  and  bolts.  Elec- 
tric poles,  wires,  lamps,  etc.,  are  fixtures  and  part  of  the  resltj. 
In  the  case  of  Hutchins  y.  Masterson,  46  Tex.  554,  26  Am. 
Bep.  286,  it  is  said:  'The  weight  of  the  modem  authoritiee 
establishes  the  doctrine  that  the  true  criterion  for  determining 
whether  a  chattel  has  become  an  immoyable  fixture  consistB 
in  the  united  applications  of  the  following  tests:  1.  Has  there 
been  a  real  or  constructiye  annexation  of  the  article  in  ques- 
tion to  the  realty?  2.  Was  there  a  fitness  or  adaptation  of  such 
article  to  the  uses  or  purposes  of  the  realty  with  which  it  is 
connected?  3.  Whether  or  not  it  was  the  intention  of  the  partj 
making  the  annexation  that  the  chattel  should  become  a  per- 
manent accession  to  the  freehold,  this  intention  being  inferable 
from  the  nature  of  the  article,  the  **•  relation  and  situation 
of  the  parties  interested,  the  policy  of  the  law  in  respect  thereto, 
the  mode  of  annexation,  and  purposes  or  use  for  which  the 
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annexation  is  made.  And  of  these  three  tests  pre-eniinence  ia 
to  be  giyen  to  the  question  of  intention  to  make  the  article  a 
permanent  accession  to  the  freehold,  while  the  others  are  chiefly 
of  Talne  as  evidence  as  to  this  intention/  ^ 

Section  6705  of  the  Revised  Statutes  of  1889  provides: 
''Every  mechanic  or  other  person  who  shall  do  or  perform  any 
vork  or  labor  upon,  or  furnish  any  material,  fixtures,  engine, 
boiler,  or  machinery  for  any  building,  erection,  or  improve- 
ments upon  land,  or  for  repairing  the  same,  under  or  by  vir- 
tue of  any  contract  with  the  owner  or. proprietor  thereof,  op 
his  agent,  truatee,  contractor,  or  subcontractor,  upon  complying 
with  the  provisions  of  this  article,  shall  have  for  his  work  or 
labor  done  or  materials,  fixtures,  engine,  boiler,  or  machinery 
furnished,  a  lien  upon  such  building,  erection,  or  improvements, 
and  upon  the  land  belonging  to  such  owner  or  proprietor  on 
which  the  same  are  situated,  to  the  extent  of  one  acre,''  etc. 

The  intention  of  the  law  is  to  give  a  lien  where  the  ma- 
chinery furnished  is  intended  by  the  owner  to  become  a  part 
of  the  building,  manufactory,  or  plant,  and  it  is  inmiaterial 
whether   thia  occurs  when   the   building  was  originally  con- 
structed or  when  the  owner  converts  an  existing  building  into 
a  manufacturing  plant.    The  intention  of  the  owner  is  just  as 
clearly  expressed  by  his  acts  in  the  one  case  as  in  the  other, 
and  his  obligation  to  the  person  furnishing  the  machinery  is  the 
same  in  morals  and  in  law  in  the  one  case  as  in  the  other.    Any 
other  eonstruction  would  be  a  denial  of  the  benefits  intended 
to  be  conferred  by  the  statute.    There  can  t>e  no  reason  for  giv* 
ing  a  lien  for  machinery  furnished  to  and  that  becomes  a  part 
of  a  new  building,  and  denying  a  lien  where  the  machinery  is 
furnished  after  the  building  is  completed,  but  when  it  is  con- 
certed from  a  store  or  residence  into  a  manufacturing  plant 
and  the  machinery  is  essential  to  ^^^  its  changed  character  and 
1186.    For  the  statute  intended  to  secure  the  person  whose  labor 
or  materials  or  machinery  goes  into  the  building  or  erection 
&nd  enhances  the  value  of  the  land,  and  the  same  reason  which 
would  deny  a  lien  for  machinery  put  into  an  existing  building 
would  also  deny  a  lien  for  the  labor  or  materials  used  in  recon- 
structing a  building.    Moreover,  if  this  were  the  true  rule,  a 
merchant  would  be  safe  in  selling  an  owner  machinery  for  an 
original  construction,  but  would  not  be  safe  in  selling  the  same 
article  to  go  into  an  existing  building  that  the  owner  desired 
to  convert  into  a  factory,  although  the  intention  of  the  owner 
in  buying  the  machinery  is  the  same  in  both  instances. 
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Much  of  the  confusion  fhat  is  found  in  cases  of  this  duu^ 
aeter  arises  from  a  failure  to  obserre  the  intention  of  the  owner, 
and  in  laying  a  stress^  which  the  statute  does  not  warranty  upon 
the  character  of  the  machinery  that  is  put  into  the  building. 
Of  ooursci  there  is  no  lien  on  the  house  or  land  giyen  by  the 
statutejor  any  kind  of  machineiy  that  is  simply  stored  in  the 
house  awaiting  sale  or  for  any  temporary  purpose,  nor  can  there 
be  a  lien  where  a  tenant  puts  in  machinery  under  a  lease 
which  reserves  to  him  a  right  of  remoyal,  for  in  such  cases  the 
chattel  never  becomes  a  part  of  the  realty,  but  if  the  machinezy 
is  put  into  a  building  by  the  owner  with  the  intention  of  mak- 
ing it  a  permanent  part  of  the  building,  then  the  person  fur- 
nishing tiie  machinery  is  entitled  to  a  lien  on  the  building  and 
it  is  then  wholly  immaterial  when  the  machinery  is  so  put  in 
the  building,  whether  at  the  time  it  was  originally  oonBtroeted 
or  at  any  time  afterward. 

The  cases  heretofore  decided  by  this  courts  when  read  in 
the  light  of  the  facts  before  the  court,  will  be  found  to  be  in 
harmony  with  what  is  here  said. 

In  Graves  v.  Pierce,  53  Mo.  423,  it  appeared  simply  '^thst 
the  said  machinery  is  now  in  a  building  claimed  by  said  Pierce 
and  situated  on  a  lot  of  ground  containing  about  one  acre,* 
etc.  The  machinery  consisted  of  three  sets  of  carding  *^  ma- 
chines. It  did  not  appear  that  they  were  attached  in  any  way 
to  the  building,  and  the  court  said:  ^Carding  machines  are  not 
usually  affixed  to  the  freehold  or  realty.  They  are  manufse- 
tured  and  sold  as  are  all  articles  of  merchandise,  and  are  placed 
in  a  building  for  use,  and  braced  or  otherwise  stayed,  so  as  to 
hold  them  steady  for  use,  and  are  taken  down  and  removed  to 
another  building,  when  it  becomes  necessary  by  sale  or  other- 
wise, without  injury  to  the  building  in  whidi  they  are  placed." 
Of  course,  the  lien  was  denied  the  plaintiff  on  tMs  showing. 

In  Thomas  v.  Davis,  76  Mo.  72,  43  Am.  Bep.  756,  the  ma- 
chinery in  question  was  a  steam-engine  and  accompanying  ap- 
paratus, put  in  the  building  by  the  owner,  and  the  whole  was 
intended  and  adapted  for  the  business  of  lead  smelting.  The 
controversy  arose  between  two  mortgagees.  The  plaintiff's 
mortgage  described  the  land  only,  while  that  under  which  the 
defendant  acquired  title  not  only  described  the  land  but  also 
specifically  mentioned  '^furnaces,  engines,  boilers^  and  ma- 
diinery"  situated  on  the  land.  Thus  the  question  was  squarely 
presented,  for  if  the  machinery  had  not  become  a  part  of  the 
realty,  the  first  mortgagee  had  no  title,  and  the  second  mort- 
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gagee  would  baye  the  better  right  because  bis  mortgage  eor- 
ered  not  only  tbe  land  but  the  chattels. 

This  courts  after  saying  that  the  rule  as  between  mortgagor 
«nd  mortgagee  is  the  same  as  the  rule  between  heir  and  ezecu* 
tor,  said:  'In  Fisher  v.  Dixon,  12  Clark  &  F.  812,  dted  by  Mr. 
Hill,  the  honse  of  lords  held  that:  'When  the  absolute  owner 
of  the  land  in  fee,  for  the  purpose  of  better  using  the  land, 
erects  upon  and  affixes  to  the  freehold  certain  machinery,  such 
as  is  in  use  in  making  coal,  and  in  mines,  it  will  go  to  the 
heirs  as  part  of  the  real  estate;  and  if  the  corpus  of  such  ma- 
ehmery  belongs  to  the  heirs,  all  that  belongs  to  the  machinery, 
although  more  or  lees  capable  of  being  detached  and  being  used 
in  such  detached  estate,  from  it,  must  be  considered  as  belong- 
ing to  the  heirs.*    In  Mather  v.  Frazier,  2  ^^^  Kay  ft  J.  536, 
also  cited  by  Mr.  Hill,  Yice-Chancellor  Wood  held  that:  ^yen 
in  regard  to  manufacturers,  all  articles  affixed  to  the  freehold, 
▼hether  by  screws,  solder,  or  any  other  permanent  means,  or 
by  being  let  into  the  soil,  will  descend  to  the  heirs,  or  pass  by 
coBTeyance  of  the  land;  that  the  rule  of  law  by  which  fixtures 
9ie  held  less  strictly,  when  erected  for  manufacturing  purposes, 
has  no  application  to  fixtures  erected  by  the  owner  of  the  land 
in  fee.'    It  is  held  in  New  York  that,  as  between  mortgagor 
and  mortgagee,  whaterer  is  annexed  or  affixed  to  the  freehold, 
by  being  let  into  the  soil,  or  annexed  to  it»  or  to  some  erection 
upon  it,  to  be  habitually  used  there,  particularly  for  the  pur- 
pose of  enjoying  the  realty,  or  some  profit  therefrom,  is  a  part 
ef  the  Tetltj/*    And  the  court  further  said:  ''Some  of  the  ex- 
ceptional cases  seem  to  have  made  the  question  depend  upon 
the  character  of   the  fastening,  whether  slight  or  otherwise. 
But  this  is  a  criterion  of  questionable  character,  not  sustained 
by  the  weight  of  the  decisions.    More  depends  upon  the  nature 
of  the  article  and  of  its  use  as  connected  with  the  use  of  the 
freehold.'^    And  again,  speaking  of  the  difference  between 
chattels  put  on  the  land  by  a  tenant  and  those  put  thereon  by 
the  owner  of  the  fee  the  court  said:  ''He  [the  owner]  has  ab- 
solute dominion  oyer  the  property,  both  real  and  personal,  and 
his  intention  in  making  the  annexation  is  to  be  determined 
by  the  consideration  of  the  character  of  the  annexation,  and  its 
appropriation  or  adaptation  to  the  use  or  purpose  of  that  part 
<A  the  realty  with  which  it  is  connected.^'    Accordingly,  the 
ODUrt  held  the  steam-engine  and  apparatus  to  be  a  part  of  the 
realty  and  as  such  subject  to  the  first  mortgage. 
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Thii  ease  is  yalnaUe  for  another  reasoiL  The  home  vas  a 
frame  bnflding  which  was  suitable  only  for  a  oovering  for  the 
maehineiy  which  was  placed  in  it.  The  machineiy  was  mani* 
f  estly  of  much  greater  Talne  than  the  house.  The  whde  wis 
intended  and  adapted  for  the  business  of  lead  ^^^  smelting. 
Being  so  intended  and  used,  the  whole  became  realty.  ICudk 
confusion  has  been  caused  by  courts  paying  too  much  regard 
te  the  relatire  yalue  of  the  house  and  of  the  machineiy  whidi 
is  placed  in  the  house.  There  can  be  no  rule  or  principle  de- 
duced from  such  considerations.  In  nearly  all  manufacturing 
establishments  the  machinery  costs  many  times  aa  much  as  the 
house  in  which  it  is  located,  for  palaces  are  not  generally  suit- 
able  as  workshops.  The  intention  of  the  owner  is  the  fiist  and 
best  criterion,  and  the  adaptability  of  the  machinery  to  tiie 
uses  and  purposes  to  be  subserved  is  the  next  best  test,  in  de- 
termining all  cases  of  this  character. 

Bichardson  y.  Koch,  81  Mo.  264,  was  a  case  where  the  tenant 
put  the  machinery  in  a  building  on  the  land,  which  by  the 
terms  of  the  lease  the  tenant  had  a  right  to  remoye  at  any  time, 
and  it  was  properly  held  that  by  the  terms  of  the  contract  the 
chattels  never  became  a  part  of  the  realty,  for  there  was  dis- 
closed a  manifest  intention  that  they  should  not  become  flo, 
and,  moreover,  neither  the  building  nor  the  machinery  was 
put  on  the  laud  by  the  owner,  and,  of  course,  the  tenant's  act 
could  not  give  the  mechanic  a  lien  on  the  owner's  land.  The 
tenant  could  give  the  mechanic  no  greater  right  than  he  pos- 
sessed himself.  It  is  plain,  therefore,  that  this  case  was  prop* 
erly  decided.  But  there  is  some  language  in  the  opinion  about 
the  house  being  on  the  land  before  the  machineiy  was  put  in  it, 
and  about  it  being  possible  to  separate  the  house  and  the  ma- 
chinery without  damage  to  either,  and  about  the  building  being 
more  essential  to  the  machinery  than  the  machineiy  is  to  the 
house,  and  that  the  building  simply  served  to  house  the  ma- 
chinery, which  was  not  necessary  to  the  decision  of  that  case 
and  which,  as  is  hereinbefore  diown,  is  not  the  true  test  in 
such  cases,  and  is  therefore  not  to  be  followed  in  other  cases. 

In  Springfield  Foundry  etc.  Go.  y.  Cole,  130  Mo.  1,  tiie 
machinery  was  put  on  the  realty  under  a  contract  witii  a  com- 
pany ^^^  that  did  not  have  even  a  leasehold,  but  that  simply 
had  the  consent  of  the  owner  of  the  land  to  mine  for  sine 
and  lead,  and  it  was  properly  held  that  the  machinery  was  a 
mere  trade  or  manufacturing  fixture,  which-  the  owner  of  the 


Jalj,  1899.J     Peog&£83  £tc.  Co.  v.  Gratiot  etc.  Ca  669 

land  never  acquired  any  title  to^  and,  of  course^  the  owner't 
land  could  not  be  charged  with  a  lien  for  such  machinery. 

The  putting  a  press  brick  machine  in  a  residence  or  a  chnrch 
OT  an  ordinary  store  would  not  entitle  a  person  to  a  lien  on 
the  building  and  land  therefor,  because  it  would  be  plain  thai 
it  was  not  adapted  to  use  in  such  a  building,  and  hence  there 
could  be  deduced  no  intention  to  make  such  a  machine  a  part 
of  the  house,  ^But  the  contrary  is  true  of  a  furnace  put  in  such 
a  building  to  keep  it  warm,  and  hence  a  lien  would  be  allowed: 
Goodin  ▼.  EUeardsville  Hall  Assn.,  5  Mo.  App.  289;  Cooke  y. 
McNeil,  49  Mo.  App.  81. 

The  converse  of  the  proposition  is  equally  true,  machinery 
put  in  a  manufacturing  plant  that  ia  plainly  (or  proved  to  be) 
suitable  for  the  transaction  of  the  business  to  be  carried  on 
in  the  house,  entitles  the  person  furnishing  it  to  a  lien,  and  it 
is  wholly  immaterial  what  the  relative  value  of  the  house  and 
the  machinery  may  be,  or  whether  they  can  be  separated  easily 
or  not.    A  few  cases  will  suffice  to  illustrate  the  rule:  A  cop- 
per kettle  in  a  brewhouse:  Gray  v.  Holdship,  17  Serg.  &  IL 
413,  17  Am.  Dec.  680;  a  steam-engine  in  a  tannery:  Ovea  v. 
Oglesby,  7  Watts,  106;  engine  and  boiler  in  a  manufacturing 
plant:  Shepard  v.  Blossom,  66  Minn.  421,  61  Am.  St.  Bep.  431; 
gas  compressors  and  engine  in  a  brewery:  Watts-Campbell  Go. 
^.  Tuengling,  135  N.  Y.  1;  engine  in  a  sawmill:  Morgan  v. 
Arthurs,  3  Watts,  140;  wheels  and  boxes  for  use  in  a  dry  kiln: 
Meek  v.  Parker,  63  Ark.  367,  58  Am.  St.  Bep.  119;  steel  tanks 
forming  part  of  a  wood-vulcanizing  plant:  Haskin  Wood-Yul* 
canizing  Co.  v.  Cleveland  Shipbuilding  Co.,  94  Va.  439;  bolting 
cloth  in  a  flourmill:  Heidegger  v.  Atlantic  Mill  Co.,  16  Mo. 
App.  827. 

'^*  In  the  case  at  bar,  it  is  too  plain  to  admit  of  debate,  and 
in  fact  is  admitted,  that  the  intention  of  the  owner  was  to 
construct  and  erect  a  dry  press  brick  plant,  and  that  the  several 
parts  and  the  machinery  were  all  necessary  to  form  one  com- 
plete manufacturing  establishment,  which  would  not  subserve 
the  purposes  intended  if  any  one  of  the  parts  was  omitted^ 
and  that  the  whole  was  manifestly  adapted  to  those  uses  and 
purposes.  The  machinery,  therefore,  became  a  part  of  the 
Tf^ty  and  the  buildings,  erections,  and  improvements  on  the 
leal^  became  subject  to  a  mechanic's  lien  for  the  machinery 
famished  as  the  statute  provides  in  such  cases.  The  bricks 
^ent  into  the  kilns,  which  formed  a  necessary  part  of  the  plant; 
and  hence  the  plaintiff  became  entitled  to  a  lien  for  them  also. 
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The  fact  that  the  several  parts  were  separate,  except  for  the 
roof  which  covered  them,  makes  no  difference,  for  from  the 
nature  of  the  plant  it  was  necessarily  made  up  of  parts,  their 
sum  going  to  make  up  the  nnit — ^the  mannfactnring  plant 
And  the  further  fact  that  the  parts  were  located  npon  different 
platted  lots  is  likewise  immaterial,  for  the  owner  had  obliterated 
the  lot  lines,  and  by  his  nse  of  the  property  had  treated  the 
whole  as  one  lot,  and  the  parts  as  one  plant  and  therefore  the 
law  will  treat  it  as  such:  Meinholz  v.  Orodt,  4  Mo.  App.  568; 
Kemper  v.  King,  11  Mo.  App.  116;  Wolfort  ▼.  St.  Ijotdb,  115 
Mo.  144;  Lindsay  v.  Gunning,  59  Conn.  296;  Lamnan's  Appeal, 
8  Pa.  St.  473;  Bodley  v.  Denmead,  1  W.  Va.  249;  Edwards  v. 
Derrickson,  28  N.  J.  L.  39;  Linden  Steel  Co.  t.  Bough  Bun 
Mfg.  Co.,  158  Pa.  St.  238;  Salt  Lake  Lithographing  Ca  v. 
Ibex  Mine  etc.  Co.,  15  Utah,  440,  62  Am.  St.  Rep.  944;  Premier 
Steel  Co.  V.  McElwaine-Richards  Co.,  144  Ind.  614;  C^  Hard- 
ware  Co.  v.  McCarty,  10  Colo.  App.  200. 

It  follows  that  the  conrt  should  not  have  given  the  third 
instruction  asked  by  the  defendant,  bnt  should  have  given  the 
instruction  asked  by  the  plaintiff  and  refused  by  the  court,  ai 
under  the  facts  here  presented  it  stated  tHe  law  correctly. 

^^^  The  plaintiff  is  entitled  to  a  lien  as  prayed,  which  wiU 
be  subordinate  to  the  first  mortgage,  and  the  lien  will  take 
priority  over  the  second  mortgage  and  over  the  lights  of  the 
assignee:  Schulenbnrg  v.  Hayden,  146  Mo.  583. 

The  judgment  is  reversed  and  the  cause  remanded  with  di- 
rections to  the  circuit  court  to  enter  judgment  for  the  plaintiff 
establishing  its  mechanic's  lien,  as  above  indicated. 

All  concur  except  Yalliant,  J.,  not  sitting. 

MECHANIC'S  LIEN— SBVBRAL  HOUSES  ON  DIFFERENT 
LOTS.~A  genial  lien  for  several  houses  on  different  lots  Is  good 
It  the  labor  and  materials  are  furnished  under  a  single  contract: 
Notes  to  Meek  v.  Parker,  68  Am.  St  Rep.  124;  Johnson  v.  Salter, 
68  Am.  St  Rep.  521;  Lyon  v.  Logan,  68  Tex.  621,  2  Am.  St  Repi 
611.  For  a  discussion  of  this  mattei*,  see  monographic  note  to  Fi- 
c)Ac  etc.  Mill  Co,  v.  Bear  YaUey  Irr.  Go.,  66  Am.  St  Rep.  1^ 
on  when  a  mechanic's  Hen  may,  or  must  include  property  in  addi- 
tion to  that  upon  which  the  work  was  performed,  or  the  materials 
furnished.  A  claim  of  lien  can  be  filed  and  asserted  upon  several 
disconnected  buildings  without  there  being  any  account  of  the 
amount  of  materials  furnished  each,  when  they  constitute  part 
of  the  plant  used  In  the  business  of  smelting,  and  are  situated  upon 
the  same  piece  of  ground:  Salt  Lake  etc  Go.  v.  Ibex  Mine  etc  Co, 
15  Utah,  440.  62  Am.  St  Rep.  941. 

MECHANIC'S  LIEN— CHARAOTBR  OF  STRUCTURE  SUB- 
JECT TO.— If  a  structure  is  of  a  substantial  and  permanent  char- 
acter and  may,  in  any  reasonable  sense,  be  known  as  a  building. 
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it  may  be  encmnbered  by  a  mechanic's  lien:  Wheeler  ▼.  Pierce, 
167  Pa.  St  416,  46  Am.  Bt  Rep.  679,  and  note  showingT  that  the 
word  'building"  indndea  a  stracture  designed  for  the  sheltering 
of  prop^ty. 

MBCHANICrS  MEN— MACHINERY— FIXTURES.— A  mechan- 
ic's lien  can  attach  only  for  material  or  work  which  has  become 
a  permanent  part  of  the  building  or  structure:  Patterson  ▼.  Galla^ 
gher,  25  Or.  227,  42  Am.  St  Rep.  794.  The  furnishing  of  machinery 
for  the  operation  of  a  manufactory,  or  for  manufacturing  purposes, 
and  put  Into  a  bufldlng,  does  not  ordinarily  give  a  lien  for  "ma- 
terials" fnmlBhed  upon  the  building  to  which  it  is  attached:  See 
monographic  note  to  Chapin  ▼.  Persse  etc.  Paper  Works,  79  Am. 
Dec  275,  upon  the  lien  of  materialmen;  Bast  Tennessee  Iron  Mfg. 
€a  T.  Bynnm,  8  Sneed,  268,  65  Am.  Dec.  66.  But  the  statute  may 
give  a  lien  for  machinery  furnished,  and,  when  it  does,  it  includes 
machinery  for  a  building  already  built,  as  well  as  one  in  process 
of  erection,  but  the  machinery  must  hare  become  a  fixture  In 
the  building:  Note  to  Chapin  ▼.  Persse  etc.  Paper  Works,  79  Am. 
Dec  276. 

PIXTTJKBS-MACHINERT- BULB  FOB  DBTBRMINING.- 
The  intention  of  the  owner  In  attaching  machinery  to  land  must 
be  considered  in  deciding  whether  or  not  it  becomes  a  fixture;  and, 
if  it  appears  that  he  attached  it  with  a  Tiew  to  its  remaining  per- 
manently, •it  must  be  treated  as  real  estate.  His  intention  is  to 
be  inferred  from  the  nature  of  the  article  fixed,  the  relation  and 
sitoation  of  the  party  making  the  annexation,  the  structure  and 
mode  of  annexing,  and  the  purpose  for  which  the  annexation  has 
been  made:  Boseyille  etc.  Min.  Co.  v.  Iowa  Oulch  Mln.  Co.,  15  Colo. 
29,  22  Am.  St  Rep.  373.  See,  also,  Morotock  Ins.  Co.  ▼.  Rodefer, 
«  Va.  747,  53  Am.  St  Rep.  846;  Fcder  ▼.  Van  Winkle,  63  N.  J. 
£q.  370,  51  Am.  St  Rep.  62a 

INSTRUGTIONS-EYIBENCB.— It  is  not  error  to  refuse  an  In- 
struction when  there  Is  no  evidence  to  which  It  is  applicable:  Note 
to  Ne^ey  y.  Cowell,  51  Am.  St  Rep.  347.  See,  also,  Comiff  ▼. 
€ook,  05  Ga.  61,  51  Am.  St  Rep.  55:  LouiSTllle  etc  B.  B.  Oa  ▼. 
lUrkee,  103  AJa.  160, 49  Am.  St  Bep.  21. 
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(101  MinovBi,  666.] 

GAMING— betting  ON  HORSERACBS-BOOKMAKINQ 
AND  POOLSBLLING.— Betting  on  a  horserace  is  gambling,  and 
iHMkmaking  and  poolsolling  are  each  betting  upon  a  horserace  or 
particular  event  upon  which  they  are  made  or  sold. 

GAMING  —  BBTTTING  ON  HORSBRACBS  —  GAMBLING 
HOUSE,  WHAT  IS.— The  keeping  of  a  gaming-house,  furnished 
Mth  means  and  facilities  for  gambling,  to  which  the  public  is 
tempted,  invited,  or  permitted  habitually  to  attend  for  the  pur- 
pose of  gambling,  whether  by  betting  on  a  horserace  in  sight,  or 
at  a  distance,  is  the  keeping  of  a  common  gambling-hoiBe. 

HORSERACING  AND  FURNISHING  REFRESHMENTS 
AS  A  LAWFUL  BUSINESS.— It  is  not  unlawful  to  keep  a  race- 
track, and  to  induce  horseraces  thereon  by  giving  prizes  to  th^ 
^'^ers;  nor  is  it  unlawful,  under  license,  to  provide  stands  to 
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dlspeiun  refreshments  to  persons  attending  the  races,  msUns  It 
more  attractive  to  patrons  of  the  racetrack,  proylded  there  is  no 
nltertor  consideration,  of  an  unlawful  character,  entering  into  the 
transaction. 

CONTBACT8  BESIGNBD  TO  PBOMOTB  A  BrSIKBSS 
1*ARTLY  UNLAWFUL  ARE  ILLEGAL.— If  parties  make  a  con- 
tract in  contemplation  of  a  business  which  one  of  them  is  to  eoo- 
duct,  part  of  it  being  lawful  and  the  other  part  unlawful,  and  the 
subject  of  the  contract  is  a  feature  of  the  business,  and  designed 
to  promote  it,  the  contract  is  unlawfuL 

CONTRACTS  TO  AID  UNLAWFUL  ACTS  OF  A  THIBD 
PERSON  ARE  ILLEGAL.— A  contract  lawful  in  itself  cannot  be 
rendered  unlawful  by  the  act  of  a  third  person  convertinK  the  sub- 
ject of  the  contract  to  an  unlawful  purpose,  but  if  a  contract, 
apparently  lawful,  is  made  with  a  view  of  facilitating  or  encourag- 
ing the  unlawful  act  of  a  third  person,  it  is  unlaw^fuL  It  Is  not 
the  unlawful  use  to  which  the  subject  of  the  contract  Is  liable  to 
be  put,  but  the  intention  of  the  parties  that  it  be  so  used  whleb 
vitiates  the  contract. 

CONTRACTS  TO  FURNISH  REFRESHMENTS  AT  GR^D 
STAND  ON  RACECOURSE,  WHEN  ILLEGAL.— While  It  is  Isw- 
f ul  for  a  racetrack  association  to  keep  a  racetrack  and  grand  stand, 
yet.  If  it  adds  to  these  an  unlawful  business,  such  ajs  gambUDg 
booths,  which  form  a  part  of  the  racetrack  scheme,  wliere  books 
are  made  and  pools  are  sold  upon  the  races,  from  which  the  ssHh 
elation  derives  a  revenue  for  bookmaklng,  and  the  unla^wfol  brsneli 
of  the  busluess  is  conducted  together  with  the  lawful  branch  of  it 
a  contract  whereby  the  association  sells  the  privilege  of  fumishins 
cigars,  liquors,  and  other  refreshments  in  and  about  its  grand  stand, 
is  founded  upon  an  unlawful  consideration,  is  against  public  policy, 
and  Is  invalid,  where  the  object  of  providing  the  refreahmenta  It 
in  aid  of  the  racetrack  ^scheme. 

CONTRACTS  TO  FURTHER  PURPOSE  OP  GAMBLINQ 
HOUSE  ARE  ILLEGAL  AND  NOT  ENFORCEABLE.— Any  con- 
tract made  in  furtherance  of  the  purpose  for  which  a  gambling 
house  is  kept,  or  to  render  it  more  tempting  or  attractive  to  tiio 
public,  who  would  patronise  it  for  that  purpose.  Is  Illegal,  and 
courts  will  not  enforce  It. 

CONTRACTS  —  VALIDITY  OP,  HOW  DBTBBMINBD, 
WHERE  BUSINESS  IS  PARTLY  UNLAWFUL.— If  the  busUieas 
of  a  racetrack  proprietor  has  two  branches,  one  lawful  and  the 
other  unlawful,  and  the  subject  of  a  contract  in  suit,  respecting 
the  business,  relates  as  well  to  one  branch  as  to  the  other,  a  ooort; 
in  determining  the  validity  of  the  contract,  will  leave  out  of  view 
its  relation  to  tliat  part  of  the  business  which  is  lawful  and  ooii- 
sider  it  only  in  Its  relation  to  the  unlawful  branch. 

Chester  H.  Emm  and  Frank  K.  Byan,  for  ihe  appeDantSL 

Boyle,  Priest  ft  Lehman  and  Yalle  Beybum,  for  ihe  le- 

spondent. 

««*  VALLIANT,  J.  This  is  a  suit  on  a  bond.  The  peti- 
tion alleges  that  on  May  1,  1896,  plaintiff  sold  to  defendant 
Carmody  the  privilege  of  selling  refreshments  in  its  grand  stand 
for  a  period  of  forty-nine  days,  beginning  May  6,  1896,  for 
the  sum  of  sixteen  thousand  seven  hundred  and  nine  dollars^ 
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to  be  paid  in  stated  installments  during  that  period;  that  the 
bond  in  suit  was  given  to  secure  those  payments;  that  Carmody 
paid  ten  thousand  two  hundred  and  sixty-four  dollars  and  forty- 
three  cents^  leaving  a  balance  of  six  thousand  four  hundred  and 
forty-four  dollars  and  fifty-seven  cents  unpaid^  for  which  this 
suit  is  brought. 

Defendants  answered  admitting  the  execution  of  the  bond, 
and  pleaded  certain  facts  by  way  of  avoidance,  whereupon  the 
plaintiff  moved  the  court  for  a  judgment  for  the  amoimt  sued 
for  on  the  pleadings,  which  motion  the  court  sustained,  and 
rendered  judgment  accordingly,  from  which  judgment  the  de- 
fendants, after  proper  course,  appealed  to  this  court. 

The  question  on  this  record  is,  Taking  the  defendants'  an- 
swer to  be  true,  is  the  plaintiff  entitled  to  a  judgment?  That 
portion  of  the  answer  to  be  considered  is  as  follows: 

further  answering,  the  defendants  state  that  the  said  plain- 
tiff ought  not  to  have  and  maintain  its  action^  for  that  the  con- 
tract first  alleged  in  said  petition  and  the  writing  obligatory 
tiierein  declared  on  were,  and  are,  based  upon  an  ^^^  illegal 
eonsideration,  and  are,  and  were,  at  the  time  of  their  execution, 
void  and  of  no  effect,  in  that,  at  the  time  when  the  said  con- 
tract and  said  writings  obligatory  were  executed  and  continu- 
ously down  to  the  expiration  of  the  period  of  time  by  them  cov- 
ered, the  said  plaintiff  was  engaged  in  maintaining,  operating, 
and  controlling  a  racetrack  in  the  city  of  St.  Louis,  on  which 
Baid  racetrack,  as  part  thereof,  was,  and  is,  situated  the  grand 
Btand  specified  in  said  petition;  that  on  said  racetrack  during 
the  said  period  there  were  conducted  by  said  plaintiff,  from  day 
^  clay,  Sundays  excepted,  horseraces  for  purses  offered  and 
paid  to  the  winners  by  said  plaintiff;  that  upon  the  said  race- 
track so  operated,  controlled,  and  conducted  by  said  plaintiff, 
persons  were  admitted  and  permitted  by  said  plaintiff  to  attend 
for  the  purpose  of  gambling  and  betting  upon  the  restdt  of  the 
laid  horseraces  so  conducted;  that  said  persons  attended  upon 
the  said  horseraces  in  large  numbers  and  gambled  and  bet 
upon  said  races  large  sums  of  money  with  the  consent,  con- 
niyance,  and  procurement  of  the  said  plaintiff;  that  the  fur- 
tiishing  of  liquors,  refreshments,  and  cigars  by  the  defendant, 
Patrick  J.  Carmody,  under  the  said  agreement  first  alleged  in 
<aid  petition,  was  contracted  for  by  the  said  plaintiff  by  reason 
of  the  contemplated  attendance  of  said  persons  for  the  purpose 
and  with  the  expectation  of  gambling  upon  the  said  racetrack 
of  said  plaintiff,  and  that  such  refreshments,  cigars,  and  liquors. 
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as  were  famished  by  defendant,  Patrick  J.  Cannody  under  the 
said  agreement^  were  so  furnished  by  reason  of  the  attendance 
upon  the  said  racetrack  of  large  numbers  of  persons  for  the 
purpose  of  gambling  and  betting  upon  the  said  races  there 
maintained  and  condncted;  that  the  proceeds  of  the  prifilege 
to  sell  liquors  bought  by  said  defendant  Cannody  were  used 
by  said  plaintiff  in  making  up  and  paying  the  purses  raced  for 
upon  it,  said  racetrack  as  aforesaid,  and  in  defraying  the  ex- 
penses of  oonducting  its  racetrack;  that  all  necessary  appliances, 
apparatus,  records,  and  paraphernalia  for  betting  ""^  and  gain- 
bling  were  provided  and  permitted  to  be  used  for  such  purposes 
by  the  said  plaintiff  upon  its  racetrack,  to  vrit,  in  the  same 
grand  stand  and  houses  and  buildings  appurtenant  thereto;  and 
that  the  grand  stand  of  the  said  racetrack  and  the  appurte- 
nances thereunto  belonging  constituted  and  were  during  the 
period  coTered  by  said  agreement^  a  common  gaming-houae  and 
public  nuisance  conducted,  maintained,  and  permitted  by  the 
said  plaintiff;  in  that  the  said  plaintiff  in  a  building  coyered 
with  a  roof  and  inclosed  at  the  sides,  adjacent  to,  and  connected 
with  said  grand  stand,  provided  stands  and  bootha  for  the  oc- 
cupancy of  gamblers,  bookmakers  and  poolaellers,  who  occupied 
the  same  and  offered  odds  upon  the  races  run  on  the  racetzadc 
of  plaintiff  and  accepted  bets  made  thereon  by  the  aaid  per- 
sons attendant  as  aforesaid  upon  the  said  races;  that  the  priti* 
lege  of  making  books,  by  which  is  meant  taking  and  receiving 
bets  by  the  said  gamblers  ocupying  said  bootha  and  stands,  was 
sold  by  the  plaintiff  to  some  gambler,  or  gamblers,  who  in  turn 
sublet  the  privilege  to  many  other  gamblers,  and  the  proceeds 
of  the  sale  of  said  privilege  and  of  the  privileges  granted  said 
Cannody  and  others  were  used  by  said  plaintiff  in  making  up 
and  paying  said  purses  and  defraying  the  expenses  of  its  said 
racetrack;  and  that  the  said  attendants  upon  the  said  race- 
track assembling  there  as  aforesaid  for  the  purpose  of  gambling 
bet  against  the  said  bookmakers,  who  posted  odds  at  which  such 
bets  were  taken  upon  a  board,  and  device,  and  erected  by  them 
upon  their  respective  stands  and  booths,  and  who  recorded  said 
bets  upon  sheets  and  books  kept  by  them  and  upon  tickets  is- 
sued by  them  to  the  said  respective  betters;  the  said  bookmakexa 
and  gamblers  thereby,  by  reason  of  the  premises  aforesaid,  set- 
ting up,  maintaining,  and  conducting  gambling  devices  upon 
the  said  premises  of  said  plaintiff  with  its  knowledge^  con- 
nivance, participation,  and  consent;  and  the  said  agreement  and 
said  writings  obligatory  sued  on  herein  were  made  and  executed 
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▼ith  reference  to  and  by  reason  of  the  ^'^  said  unlawful  trans- 
actions had  and  to  be  had  upon  the  said  premises  of  said  plain* 
iiff,  and  the  said  sum  and  sums  of  money  agreed  by  said  defend- 
ant Carmody  to  be  paid,  and  such  sum  or  sums  as  were  paid 
by  him  under  said  contract  for  the  privilege  aforesaid  were 
raecessary  to  be  used^  and  as  paid  were  used,  by  the  plaintiff  in 
supplying,  operating,  and  maintaining  the  gambling  devicea 
hereinbefore  specified,  without  which  said  devices,  appurte- 
naneee,  and  paraphernalia,  the  said  business  of  gambling  could 
not  have  been  carried  on  or  maintained  by  said  plaintiff;  that 
the  privilege  iso  acquired  by  said  Carmody  is  the  same  as  is  set 
forth  in  said  petition,  and  the  money  agreed  to  be  paid  by  said 
Carmody  was  in  connection  with  and  for  the  maintenance  of 
said  common  gaming-house  as  aforesaid,  and  is  the  same  con- 
aderation  that  is  mentioned  in  said  contract  referred  to  in  said 
petition.^ 

There  were  other  facts  pleaded  by  defendants,  but  the  coun- 
sel on  both  sides  have  limited  their  discussion  to  the  question 
as  to  the  sufficiency  of  the  facts  stated  in  that  portion  of  the 
answer  above  quoted,  and  we  will  follow  their  suggestion. 

Under  the  law  of  this  state  it  is  not  unlawful  to  keep  a  race- 
track, and  to  induce  horseraces  thereon  by  giving  prizes  to 
the  winners.  And  it  is  not  unlawful,  under  license,  to  provide 
stands  to  dispense  refreshments  to  persons  attending  the  races,^ 
making  it  more  attractive  to  patrons  of  the  racetrack,  provided 
there  is  no  ulterior  consideration  entering  into  the  transaction 
of  an  unlawful  character.  But  betting  on  a  horserace  is  gam- 
bling: Shropshire  v.  Glascock,  4  Mo.  636,  31  Am.  Dec.  189; 
Boynton  v.  Curie,  4  Mo.  600;  Hayden  v.  Little,  35  Mo.  418. 
And  keeping  a  gaming-house  furnished  with  the  means  and 
facilities  for  gambling  to  which  the  public  is  tempted,  invited^ 
or  permitted  habitually  to  attend  for  the  purpose  of  gambling, 
whether  it  be  by  betting  on  a  horserace  in  sight,  or  at  a  dis- 
tance, is  the  keeping  of  a  common  gambling-house  within  the 
meaning  of  the  law:  Bollinger  v.  Commonwealth,  "^  98  Ky, 
574;  People  v.  Weithoff,  61  Mich.  203,  47  Am.  Bep.  657.  In 
the  former  case  just  cited,  the  court  of  appeals  of  Kentucky 
said:  'That  a  house  where  persons  are  permitted  habitually  to 
assemble  to  bet  and  win  or  lose  money,  whether  with  each  other 
or  with  the  owner,  or  whether  on  result  of  a  horserace  or  turn 
of  a  playing  card,  is,  in  meaning  of  the  law,  a  gaming-house, 
and,  therefore,  a  common  nuisance,  is  too  well  settled  and  plain 
for  discussion.**    And  in  the  Michigan  case  Judge  Cooley  said: 
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Tbe  characteristics  of  such  a  room  must  be  readily  appre- 
hended and  understood.  If  the  room  ia  one  whose  use  is  in- 
tended to  facilitate  gaining  operations  and  where  sporiiiig  char- 
acters are  inyited  to  congregate  for  purposes  of  illegal  amnae- 
men(  and  gain,  and  to  stake  money  or  other  thing  of  value  upon 
trials  of  chance,  skill,  or  endurance^  we  seem  to  haTB  ereiy- 
thing  necessary  to  constitute  a  gaming-room.*^ 

In  Swigart  t.  People,  154  HI.  284^  the  plaintiff  in  error  was 
indicted  and  convicted  of  keeping  a  common  gaming-house  un- 
der a  statute  similar  to  ours.  He  was  the  secretary  of  the  Gar- 
field Park  Club,  which  kept  a  racetrack  near  Chicago;  a  part  of 
the  revenue  of  the  dub  was  obtained  from  space  and  privil^es 
rented  to  bookmakers  and  poolsellers.  This  space  was  loeated 
under  the  grand  stand*  It  was  covered,  but  open  on  the  aidea 
The  following  are  extracts  from  the  nibiois  court  in  that  esse: 
^hat  bookmaking  and  poolselling  are  each  betting  upon  ths 
horserace  or  particular  event  upon  which  they  are  made  or  sold, 
is  not  questioned.  In  the  first,  the  betting  is  with  the  ho6kr 
makers;  in  the  second,  the  betting  is  among  the  purchasers  of 
the  pooL  •  •  •  •  It  is  shown  that  large  numbers  of  persons  were 
present  and  permitted  to  assemble  within  said  room  during  the 
racing  season,  who  did  bet  upon  the  result  of  the  raoea.  •  .  •  • 
It  is  clear,  therefore,  that  the  room  or  space  within  the  grand 
stand,  within  the  indosure  of  said  Oarfidd  Park  Club,  kept  as 
we  have  seen,  for  the  purpose  of  bookmaking  and  selling  ^^  of 
pools  contingent  upon  the  result  of  horseraces^  the  seller  or 
buyer  of  the  pools  winning  the  money  wagered  upon  the  lace 
or  losing  it,  was  a  common  gaming-house  within  the  meaning 

of  the  statute That  drawing  together  of  large  numbers 

of  persons,  from-  all  dasses  of  society,  in  and  about  the  bettiiig 
rooms  and  betting  rings  of  the  Qarfield  Park  Club,  so  that  they 
were  brought  into  familiarity  with  gambling  in  its  various  forms 
as  there  practiced,  was  demoralizing,  can  admit  of  no  question; 
and  that  the  keeping  of  the  places  where  persons  were  pro- 
cured or  permitted  to  assemble  together  for  the  purpose  of  bet- 
ting and  winning  and  lodng  money  falls  within  botii  the  letter 
and  spirit  of  section  127  of  the  Criminal  Code  admits  of  so 
controversy.*' 

The  keeping  of  such  a  house  being  forbidden  by  law,  any 
contract  made  in  furtherance  of  the  purpose  for  which  it  is  kept 
or  to  render  it  more  tempting  or  attractive  to  the  public  wbo 
would  patronize  it  for  that  purpose  is  illegal  and  courts  will  not 
enforce  it.    It  makes  no  difference  how  fair  the  contract  may  be 
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on  its  face,  or  how  innooent  in  its  own  isolated  tenns^  if  it  is 
designed  to  enconiage  an  object  forbidden  by  law,  the  courts 
will  have  nothing  to  do  with  it:  Downing  y.  Binger,  7  Mo.  586; 
Ashbrook  ▼.  Dale,  26  Mo.  App.  649;  Friend  y.  Porter,  60  Mo. 
App.  89;  Spragae  y.  Booney,  104  Mo.  358. 

In  the  case  last  dted,  this  court  per  Sherwood,  P.  J.,  said:  'If 
there  be  one  principle  of  the  law  well  settled  it  is  this:  •  •  •  • 
That  the  moment  the  illegality  of  the  contract  is  disclosed  the 
gates  of  legal  and  eqnitable  relief  and  remedy  are  at  once  shut 
against  the  party  who  seeks  to  enforce  such  a  contract." 

The  learned  connsel  for  respondent,  referring  to  the  cases 
cited  aboYe,  in  their  brief  say:  ''The  case  at  bar  is  Yery  different 
from  any  of  those.  Here  was  a  public  race  course,  the  mainte- 
nance of  which  was  not  in  Yiolation  of  law.  Baces  may  lawfully 
be  run  and  purses  may  lawfully  be  paid  ^^  to  winners.  People 
may  attend  to  witness  races,  and  their  attendance  is  not  in  Yio- 
lation of  law.  Betting  upon  these  races  is  unlawful,  but  that 
does  not  interfere  in  the  racing,  and  so  the  agreement  to  pay 
the  purses  would  be  enforced  at  the  suit  of  the  winners^  because 
in  that  agreement  there  was  nothing  in  contraYcntion  of  law  or 
public  policy.  Men  are  employed  to  care  for  the  horsee^  black- 
Boiths  are  engaged  to  shoe  them,  but  that  there  is  betting  upon 
the  races  does  not  taint  their  work  with  illegality.  The  con- 
tnict  with  the  defendant  was  for  the  right  to  sell  refreshments 
upon  the  ground  to  whosoeYer  desired  them,  not  alone  to  those 
who  attended  for  the  purpose  of  wagering,  but  without  regard 
to  the  purpose  of  their  attendance." 

But  that  statement  does  not  compass  the  whole  case.  To  it 
should  be  added  that  the  betting  booths  were  a  part  of  the  plain- 
tiff's  racetrack  scheme,  from  which  by  sale,  to  be  used  for  book- 
nuiking,  the  plaintiff  deriYed  rcYenue,  and  that  the  object  of 
proyiding  refreshments  was  in  aid  of  that  schieme. 

A  scheme  lawful  in  itself  cannot  be  made  a  coYer  for  one  that 
is  unlawful.  The  plaintiff's  racetrack  and  grand  stand  were 
lawful  to  be  kept,  but  when  it  adds  to  those  the  gambling  booth, 
and  runs  them  together,  and  then  makes  a  contract  that  is 
appurtenant  to  either  and  appurtenant  to  both,  courts  will  not 
^tertain  it  merely  because  in  its  application  it  was  not  limited 
entirely  to  the  unlawful  purpose.  'If  the  house  in  question  had 
Wn  opened  and  used  for  a  double  purpose,  Yiz.,  as  an  honest 
K>cial  dub  for  those  who  do  not  desire  to  play,  as  well  as  for 
the  purposes  of  gaming  for  those  who  did,  it  would  not  the  less 
be  I  house  opened  and  kept  for  the  purpose  of  gaming^:  Jenks 
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7.  Tarpin,  L.  R  13  Q.  B.  DiT.  606.    See,  abc^  White  t.  WDaoii, 
100  Ky.  867, 

The  ergmnent  on  the  part  of  respondent  is  that  nnee  the 
selling  of  refreshments  on  a  racetrack  is  an  act  in  itself  '^  not 
unlawful,  selling  the  privilege  to  do  so  is  not  unlawful,  and, 
the  contract  of  sale  of  the  privilege  being  thus  lawful  as  be- 
tween the  seller  and  the  buyer,  it  is  not  rendered  unlawful  be- 
oause  some  persons  may  see  fit  to  bet  on  the  races.  There  is 
no  disputing  of  that  proposition  in  the  abstract,  and  it  may 
be  carried  farther  and  this  be  added:  That  the  contract  under 
those  circumstances  would  not  be  rendered  unlawful  although, 
at  the  time  of  making  it,  the  parties  knew  that  persons  were 
liable  to  bet  on  the  races.  But  if  the  parties  made  the  contract 
in  contemplation  of  the  business  the  plaintiff  waa  to  conduct, 
both  that  which  was  lawful  and  that  which  was  unlawful,  and 
the  subject  of  the  contract  was  a  feature  of  that  busineBB  and 
designed  to  promote  it,  the  contract  is  unlawfuL  A  contract 
lawful  in  itself  cannot  be  rendered  unlawful  by  the  act  of  a 
third  person  conyerting  the  subject  of  the  contract  to  an  un- 
lawful purpose,  but  if  the  contract  apparently  lawful  was  made 
with  a  yiew  to  facilitate  or  encourage  the  unlawful  act  of  a  third 
person^  it  is  unlawful. 

In  Michael  t.  Bacon,  49  Mo.  474,  8  Am.  Bep.  138,  relied  on 
by  respondent,  the  suit  was  on  account  for  labor  and  material 
furnished  in  papering  a  house  on  Fourth  street  in  St.  Louis. 
The  defense  was,  that  the  house  was  furnished  for  the  purpose 
of  usiog  it  for  a  gambling-house,  and  that  plaintiff  knew  it 
The  court  said  that  whilst  there  was  evidence  to  show  that 
plaintiff  knew  the  purpose  for  which  the  house  was  intended, 
yet  '^ere  was  no  evidence  that  the  plaintiff's  purpose,  in  sup- 
plying the  materials  and  fitting  up  the  house,  was  that  it  should 
be  used  as  a  gambling-house,^'  and  held  that  he  was  entitled  to 
recover.    It  is,  therefore,  not  the  unlawful  use  to  which  the  sub- 
ject of  the  contract  is  liable  to  be  put,  but  the  intention  of  the 
parties  that  it  be  so  used  that  vitiates  the  contract.    The  court 
in  that  case  refers  to  Pearce  v.  Brooks,  L.  B.  1  Ex.  213,  and 
says  of  it:  ''The  point  made  in  that  case  was  that  a  man  who 
hired  a  brougham  to  a  prostitute,  knowing  that  she  was  a  prosti- 
tute, and  knowing  that  she  inteoided  ^'^^  to  use  the  broughsin 
for  purposes  of  display  and  attraction,  could  not  recover  for  the 
hire,  because  such  knowledge  in  that  case  amounted  to  an  in- 
tention or  design  on  his  part  to  aid  the  prostitute  in  her  illegal 
ealling.*^ 
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Sinoey  as  we  haye  seen,  the  plaintifPs  buaiiiefls  as  a  racetraek 
proprietor  has  two  branches^  one  lawful  and  the  other  unlaw* 
fnl^  and  since  the  subject  of  the  contract  in  suit  relates  as  well 
to  the  one  branch  as  to  the  other,  we  are  justified  in  learing 
out  of  view  its  relation  to  that  part  of  plaintifiPs  business  which 
is  lawful  and  consider  it  only  in  its  relation  to  the  unlawful 
branch.     In  that  respect  it  is  simply  a  contract  of  sale  by  plain* 
tiff  to  defendant  of  the  privilege  of  selling  liquors^  cigars,  and 
other  refreshments  to  the  patrons  of  plaintiff's  gambling-house 
during  the  racing  season.    In  that  aspect  it  is  as  much  unlaw* 
ful  as  if  the  keeper  of  a  bawdy-house  had  sold  the  privilege  to 
furnish  refreshments  to  the  patrons  of   her  house.    The  law 
makes  no  difference  in  the  two  kinds  of  establishments.    In  the 
same  section  and  in  the  very  same  sentence  they  are  both  con- 
demned.   Section  8811  of   the  Bevised  Statutes  of  1889   is: 
'^ery  person  who  shall  set  up  or  keep  a  common  gaming* 
house^  or  bawdy-house  or  brothel  or  house  of  assignation,  shally 
on  conviction,"  etc. 

The  answer  avers,  and  the  plaintiff  by  its  motion  admiti^ 
that  in  connection  with  its  racetrack  and  grand  stand  it  has 
prorided  booths  fitted  up  and  supplied  with  all  the  gambling 
dericefl^  appurtenances,  and  paraphernalia  requiute  for  book* 
makings  which  it  rented  for  money  to  gamblers  to  be  used  for 
that  purpose  in  connection  with  the  races  to  be  run  on  its  track, 
and  by  the  consent,  connivance,  and  procurement  of  plaintiff 
laige  numbers  of  people  assembled  at  those  booths  to  gamble 
by  betting  on  the  races,  through  the  devices  so  supplied.  Ao- 
eording  to  all  the  authorities  on  the  subject  that  have  been 
brought  to  our  attention,  those  facts  constitute  the  plaintiff  the 
keeper  of  a  common  gaming-house. 

The  answer  further  avers  and  the  motion  admits  that  the 
contract  in  suit  was  made  with  the  design  and  purpose  on  the 
''^  part  of  both  plaintiff  and  defendant  of  furnishing  the 
Ii<IiioTB,  cigars,  and  refreshments  to  the  frequenters  of  the  plain* 
tiff's  gambling-house  while  it  was  in  operation. 

Plaintiff  deriving  a  portion  of  its  revenue  from  the  sale  of 
tbese  gambling  booths^  and  making  this  contract  in  contem- 
plation of  the  concourse  of  people  to  be  tempted  within  its  pre- 
cincts, the  natural  inference  is  that  its  design  was  to  make  the 
place  more  attractive  to  its  patrons  by  adding  to  the  excite- 
ment of  racing  and  gambling  that  of  drinking  the  liquors  and 
partaking  of  the  other  refreshments  that  the  contract  contemn 
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plated,  file  (me  excitement  feeding  the  other,  thns  pErospering 
the  bneinen  of  the  gamblera,  and  enhancing  the  market  Taloe 
of  the  plaintiffs  booths. 

Gonnsel  for  appellant  in  their  brief  say:  ^Gambling  upon  a 
racetrack  is  only  the  most  nefarious  degree  of  gambling  Imown 
to  the  Ticions  propensities  of  mortal  men.  It  has  no  redeem- 
ing quality.  It  is  degrading  to  the  last  degree.  Its  histoiy 
is  the  abhorrent  story  of  crime,  defalcation,  embezzlement, 
chicanery,  deoest,  and  rain.  No  court  can  regard  wiJth  faror  a 
litigant  which  sues  to  enforce  a  contract  made  to  f oeter  and 
encourage  sudi  a  fataUy  destructive  yice.**  The  learned  coun- 
sel express  the  truth  with  great  force. 

Upon  the  &cts  pleaded  in  the  answer  the  contract  in  suit  is 
founded  on  an  unlawful  consideration,  is  against  public  policy, 
and  is  inyalid;  the  court  erred  in  rendering  judgment  for  the 
plaintiff  on  the  pleadings.  The  judgment  of  the  drcnit  court 
is  reversed  and  the  cause  remanded  to  be  tried  in  oonf ormiij 
with  the  law  as  herein  expressed. 

AH  concur. 


HOBSBRACING  IS  GAMING:  See  monographic  note  to  State  t. 
Smith,  88  Am.  Dec  185,  on  what  is  gaming.  Tiiis  note»  howefrer* 
cites  some  authorities  to  the  contrary.  Pools  on  horseraces  axe 
^'games'':  People  y.  Welthoff,  51  Mich.  203,  47  Am.  Rep.  557.  Bet- 
ting on  a  horserace  is  gaming:  Notes  to  People  t.  Weithofl^  47  Am. 
Bcp.  566;  Gomly  y.  Hillegass,  89  Am.  liep.  776. 

GAMING-ROOM  —  HORSBRAGING  —  BOOKMAKINO      AND 

POOLSELLING.— The  holding  of  a  meeting  for  the  racing  of  horses 
in  the  ordinary  manner  does  not  render  the  association  holding 
it  guilty  either  of  bookmaking  or  of  poolselllng:  People  t.  Falkm, 
152  N.  Y.  12,  57  Am.  St  Rep.  492;  but  a  room,  such  as  an  ordinary 
poolroom,  used  to  facilitate  betting  on  horseraces,  is  a  gaming^ 
room:  People  y.  Welthoff,  03  Mich.  G31,  82  Am.  St  Rep.  532. 

ILLEGAL  CONTRAOTS-PUBLIC  POLICY.—All  gaming  con- 
tracts may  be  properly  held  to  be  void:  Monroe  y.  Smelly,  ^  Tex. 
58G,  78  Am.  Dec.  541;  and  a  wager  on  a  horserace  is  yoid  as  against 
morals  and  public  policy:  Gridley  y.  Dom,  57  Gal.  78,  40  Am.  Rep. 
110.  Contra,  Dunman  y.  Strother,  1  Tex.  89,  46  Am.  Dec  97.  If 
any  part  of  a  consideration  is  illegal,  the  whole  contract  is  yoid  as 
against  public  policy,  even  though  the  megal  act  or  promise  is 
coupled  with  one  which  is  legal,  for  illegal  contracts  cannot  be 
divided  and  held  valid  in  part  and  invalid  in  other  parts:  Note  to 
Handy  v.  St  Paul  etc.  Pub.  Co.,  10  Am.  St  Rep.  699.  An  Illegal 
contract  cannot  be  divided  and  held  valid  in  part  when  the  in- 
ducement thereto  and  the  sole  object  in  view  was  the  fdrmatioa 
of  an  unlawful  combination,  which  cannot  be  separated  from  the 
other  parts  of  the  contract  and  leave  any  subject  matter  capslde 
of  enforcement:  Note  to  EmshwUer  y.  Tyner,  69  Am.  St  Rep.  86Bw 

ENFORCEMENT  OF  ILLEGAL  CONTRAOTS.— An  megal  con- 
tiact  cannot  sustain  an  action:  Note  to  Bishop  y.  American  Pre* 
servers'  Co.,  48  Am.  St  Rep.  340.    Oourts  cannot  aid  the  enforce- 


July,  1899.]     St.  Louis  Faib  Assn.  v.  Carmodt.  681 

ment  of  cumracte  clearly  Illegal:  Wiggins  ▼.  Blsso,  92  Tex.  219, 
71  Am.  St.  Bep.  887.  The  law  refuses  to  enforce  illegal  contracts 
from  reasons  of  public  policy,  and  It  is  immaterial  at  what  stage 
of  the  case  the  illegality  appears:  Gamp  y.  Bruce,  96  Ya.  821,  70 
Am.  St.  Bep.  878.  A  contract  opposed  to  the  public  policy  and  laws 
of  the  state  will  not  be  enforced  by  the  courts:  Bose  y.  Elmberly. 
89  Wis.  M4^  46  Am.  St  Bep.  865;  and  no  contract  can  be  maintained 
on  a  contract  growing  out  of  an  illegal  transaction:  Howell  ¥•  Fouhp 
tain,  S  Ga.  176^  46  Am.  I>ec.  41& 
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Stadlbb  v.  First  National  Bank  of  Hblvha. 

(23  MONTAHA,  190.] 

NBGOTIABLB  INSTRUMBNT&-STIPUL.ATION  FOB  A3V 
TORNBY  FBB.^A  note  stipulating  for  tbe  payment  of  an  attor- 
ney's fee  in  case  of  suit  tbereon  is  not  negotiablei  under  a  statate 
providing  that  no  note  is  negotiable  wliich  contains  a  conditton  not 
certain  of  fnlflllment. 

STATUTBS  ADOPTBD  FROM  OTHBR  STATB&-If  tlie 
legislature  adopts  a  statute  from  another  state.  It  must  otdinaiUy 
be  presumed  to  have  adopted  such  statute  with  tiie  Interpretatioo 
theretofore  given  it  by  the  courts  of  that  state. 

NBGOTIABLB  INSTRUMBNTS^STIPULATION  FOR  AT- 
TORNBT'S  FBB.— A  provision  in  a  note  that  It  is  ne^otlaUe  tt 
a  particular  bank  is  not  a  waiver  of  the  effect  of  a  stipulation  for 
the  payment  of  an  attorney's  fee  in  case  of  suit  tfaoeon  which 
renders  the  note  non-negotiable. 

NBGOTIABLB  INSTRUMBNTS.— A  note  made  negotiable  at 
a  particular  bank,  if  negotiable  at  all,  is  also  negotiable  elsewbavi 

NBGOTIABLB  INSTRUMENTS—DISCOUNT— ESTOPPEL. 
The  rule  that  if  a  bank  discounts  a  note  payable  to  a  third  per 
son,  and  negotiable  in  bank,  tbe  maker  is  estopped  to  set  up  set- 
offs against  it,  applies  only  to  a  note  n^^tiable  at  the  tiank  dis- 
counting it. 

NBGOTIABLB  INSTRUMBNTS-ASSIGNMBNT-SHTOFP. 
A  statute  providing  that  "an  action  by  an  assignee  of  a  non- 
negotiable  chose  in  action  is  without  prejudice  to  any  setoff  or 
other  defense  existing  at  the  time  of  or  before  notice  of  the  assign- 
ment*' does  not  enlarge  a  statute  providing  ''that  the  indorsee  of 
a  non-negotiable  written  contract  shall  have  all  the  rights  of  tbe 
assignor,  subject  to  all  equities  existing  in  favor  of  the  maker  at 
the  time  of  the  indorsement,"  so  as  to  permit  the  setoff  against  tbe 
assignee  of  a  demand  against  the  assignor  arising  intermediate  tbe 
indorsement  and  notice  thereof. 

NKGOTI ABLE  INSTRUMENTS  —  INDORSEMENT  —  SET- 
OFF.— Under  statutes  making  an  Indorsee  of  a  non-negotiahle  cod- 
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tract  subject  to  all  equities  exlsttng  at  the  time  of  the  Indoraement, 
and  ptOTtdlng  that,  in  an  action  oa  waeh  assigned  contract,  a  de- 
mand existing  against  the  party  thereto  at  the  time  of  the  assign- 
ment and  belonging  to  defendant  in  good  faith  before  notice  of 
the  assignment  mnst  be  allowed  as  a  connterdaim.  A  demand 
caunot  be  set  off  against  the  assignee  unless  due  at  the  time 
when  the  assignment  is  made,  and  notice  is  unnecessary  to  pre* 
Tent  the  setoff  of  a  demand  becoming  iMiyable  subsequently. 

SETOFF.— TIME  GEBTIFI0ATB8  OF  DBPOSIT  by  a 
maker  of  a  non-negotiable  note  with  the  payee  bank,  whether  due 
or  not  at  tbe  time  of  a  transfer  of  the  note  to  a  third  person,  are 
not  legal  setoffs,  if  the  note  was  not  due  when  transferred. 

SETOFF.— TIMB  CERTIFICATES  OF  DEPOSIT  by  the 
maker  of  a  non-negotiable  note  with  the  payee  bank  cannot  be  set 
off  in  equity  against  the  indorsee  or  assignee  of  the  note.  If  they 
were  not  due  at  the  time  of  the  transfer,  even  if  the  payee  bank 
was  then  Insolvent. 

SETOFF— INSOLVENCY.— Equitable  setoff  against  the  in- 
dorsee or  assignee  of  a  non-negotiable  note  before  maturity,  of  de- 
mand deposits  due  from  the  payee  bank  cannot  be  allowed  on  the 
ground  that,  by  reason  of  the  bank's  insolvency  at  the  time  of  the 
transfer,  the  deposits  were  due  without  further  demand,  if  the 
bank,  though  in  fact  insolvent,  was  still  open  transacting  busl- 
neBs,  and  paying  its  debts  at  maturity. 

Cullen^  Day  &  Cullen,  for  the  appellants. 

W.  Wallace^  Jr.^  and  Carpenter  ft  Carpenter,  for  the  respond- 
ents. 

**  PIGOTT,  J.  1.  The  Butte  bank  acquired  the  six  thou- 
•and  dollar  note  of  Stadler  ft  Kaufman  by  indorsement,  in  the 
ordinary  course  of  business,  in  good  faith,  for  value,  and  before 
matnii^;  hence  it  is  apparent  that,  if  the  note  be  commercial 
paper,  the  Butte  bank  acquired  an  absolute  title  thereto  not- 
withstanding any  defect  in  the  title  of  the  Helena  bank  (Ciy. 
Code,  sees.  4034,  4035);  that  is  to  say,  the  Butte  bank  took  it 
free  of,  and  discharged  from,  any  defense  legal  or  equitable, 
which  existed  as  between  the  makers  and  the  payee,  and  there- 
fore the  Butte  bank  would  be  entitled  to  a  judgment  for  the 
full  amount  thereof,  without  reduction  by  reason  of  any  setoff 
claimed  by  plaintiffs. 

The  contention  of  defendants  is,  that  the  note  is  negotiable, 
while  plaintiffs  insist  that  the  agreement  therein  contained  to 
pay  attorney's  fees  in  case  of  suit  destroys  the  quality  of  nego- 
tiability otherwise  possessed  by  it.  It  has  been  a  much  ^^  de- 
bated question  whether  such  a  promise  is  fatal  to  negotiability, 
and  the  courts  are  pretty  evenly  divided  upon  the  subject.  In 
this  state,  however,  the  matter  was  set  at  rest  by  the  case  of 
Bank  of  Commerce  t.  Fuqua,  11  Mont  285,  28  Am.  St  Bep. 
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461,  the  supreme  court  holding  that  an  agreement  like  the 
one  in  the  note  of  July  18th  had  no  effect  upon  the  nego- 
tiability of  a  bill  of  exchange;  and  such  was  the  law  in  Hon- 
tana,  and  soch  is  now  the  rule  of  decision^  unless  the  (Sril 
Code,  which  became  operative  on  July  1, 1895,  worked  a  change. 
We  think  it  did.  Section  3991  of  that  code  defines  a  ^%o- 
tiaUe  instrument^ '  as  ^^a  written  promise  or  request  for  the 
payment  of  a  certain  sum  of  money  to  order  or  bearer,  in  con- 
formity to  the  proTifiions  of  this  article."  By  section  3992,  it 
''must  be  payable  in  money  only,  and  without  any  conditioD 
not  certain  of  fulfillment''  By  sections  3994  and  3996,  tiie 
declaration  is  made  that  a  negotiable  instrument  may  give  to 
the  payee  an  option  between  the  payment  of  the  som  specified 
therein  and  the  performance  of  another  act;  and  that  it  mtj 
contain  a  pledge  of  collateral  security,  with  authority  to  dis- 
pose thereof.  Section  3997  is  as  follows:  ''A  negotiable  instru- 
ment must  not  contain  any  other  contract  than  such  as  ib  speci- 
iled  in  this  article.'* 

The  note  in  the  case  at  bar  contains  a  promise  to  pay  fte 
sum  of  six  thousand  dollars;  it  contains,  also,  another  contisdy 
to  wit,  an  agreement  to  pay  reasonable  attorney's  fees  in  case 
of  suit  on  the  note,  in  Tiolation  of  the  mandatory  and  pio- 
hibitiye  language  of  sections  3992  and  3997.  It  contains  a  con- 
dition not  certain  of  fulfillment,  and  also  a  contract  to  pay  s 
sum  of  money,  other  than  the  six  thousand  dollars,  if  that  con- 
dition should  be  fulfilled.  We  are  satisfied  that  the  note  is  s 
non-negotiable  instrument,  when  tiie  plain  words  and  dear  in- 
tent of  the  sections  quoted  are  applied  to  its  ^^erms;  nor  is  tiieie 
want  of  direct  authority  for  these  views.  The  sections  referred 
to  were  borrowed,  word  for  word,  from  either  the  Ciyil  Cods 
of  California  or  that  of  North  or  South  Dakota — probably  from 
that  of  California,  whence  we  haye  adopted  a  large  part  of  our 
statute  law.  The  supreme  court  of  California  interpreted  '"' 
the  provisions  mentioned  in  Adams  ▼.  Seaman,  82  Cai.  636, 
decided  January  29,  1890,  and  saidl:  'These  code  proTisioni 
were  evidently  intended  to  remove,  and  they  do  remove,  all 
doubt  which  conflicting  judicial  decisions  had  thrown  over  snch 
questions  as  the  one  arising  in  the  case  at  bar.  Under  them, 
an  instrument  is  not  negotiable  if  it  have  'any  condition  sot 
certain  of  fulfillment.'  In  the  case  at  bar,  the  instrument,  in 
addition  to  the  main  sum,  which  is  to  be  paid  absolutely,  pro- 
vides for  another  sum  to  be  paid,  not  only  upon  the  contingencj 
of  a  suit  being  brought^  but  also  upon  the  other  condition  d 
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the  employment  of  an  attorney An  attorney's  fee,  no 

matter  how  estimated,  was  not  to  be  paid  unless  'suit  be  com- 
menced or  an  attorney  employed,'  eadi  being  a  'condition  not 
certain  of  fulfillment.'    We  think,  therefore,  that  the  instru- 
ment sued  on  was  not^  in  the  sense  of  current  commercial  paper, 
i  negotiable  promissory  note."    Among  the  subsequent  cases 
tpproving  Adams  v.  Seaman,  82  Cal.  636,  may  be  cited  First 
Nat  Bank  t.  Babcock,  94  Cal.  96,  28  Am.  St.  Bep.  94.    In 
Oanetson  y.  Purdy,  3  Dak.  Ter.  178,  decided  November  13, 
1882,  the  supreme  court  of  Dakota  announced  the  same  doc- 
trine.   The  supreme  court  of  North  Dakota  in  First  Nat.  Bank 
T.  Laughlin,  4  N.  Dak.  391,  decided  December  10,  1894,  held 
to  the  same  rule.    The  United  States  circuit  court  of  appeals 
lor  the  eighth  circuit,  on  December  3,  1894,  in  the  case  of  Sec- 
ond Nat.  Bank  t.  Basuier,  65  Fed.  Bep.  58,  applied  the  same 
nile.    In  that  case  the  notes,  otherwise  negotiable,  eontained 
a  daose  for  the  payment  of  exchange  and  costs  of  collection. 
After  quoting  the  sections  of  the  Compiled  Laws  of  Dakota, 
of  which  the  sections  of  our  Civil  Code  referred  to  are  copies, 
the  court  say:  ^t  will  be  observed  that  the  statute  not  only 
prohibits  the  insertion  'of  any  condition  not  certain  of  fulfill- 
meuf  in  a  note  or  bill  whidi  is  intended  to  be  negotiable,  but 
it  further  declares,  in  substance^  that  a  note  or  bill  'must  not 
eontain  any  other  contract^  than  a  promise  or  request  for  the 
ps]nnent  of  a  certain  sum  of  money  to  order  or  bearer.    Now, 
ondoabtedly,  the  notes  in  suit,  when  fairly  construed,  do  con- 
tain *^  an  agreement  on  the  part  of  the  makers  that,  if  any 
<i08t8  are  incurred  by  the  holder  in  the  collection  of  the  paper, 
they  will  pay  such  costs,  whatever  the  same  may  be,  in  addi- 
tion to  the  principal  sum  expressed  on  the  face  of  the  notes, 
Uid  to  this  extent  they  contain  a  condition  which  the  makers 
may  or  may  not  be  called  upon  to  fulfill,  depending  upon  cir- 
c^UQstancee.  ....  The  foregoing  interpretation  of  the  phrase, 
^th  costs  of  collection,'  which  seems  to  us  to  be  a  reasonable 
^d  natural  interpretation,  brings   the  several    notes  in  suit 
within  the  inhibitions  of  the  Dakota  statute,  and  will  not  per- 
mit fhem  to  be  classified  as  negotiable  instruments,  according 
to  the  mle  prescribed  by  the  statute.''    The  supreme  court  of 
^nth  Dakota  has  likewise  decided  that  a  note,  otherwise  nego- 
tiaUe,  but  containing  a  promise  to  pay  interest  at  the  rate  of 
^  per  cent  per  annum  unless  the  principal  sum  be  paid  when 
^y  in  which  event  eight  per  cent  per  annum  only  should  be 
paid,  is  not  negotiable,  because  the  amount  which  might  be 
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demanded  thereon  was  not  certain:  Hegeler  ▼.  Comstock,  1  S. 
Dak.  138.  This  case  was  decided  May  12,  1890.  When  a  par- 
ticular statute  has  been  adopted  by  this  state  from  the  statutes 
of  another,  after  a  judicial  interpretation  (suited  to  our  con- 
dition) has  been  placed  upon  it  by  the  parent  state,  the  eourts 
of  this  state  are  bound  by  the  interpretation  of  the  courts  of 
the  state  whence  it  was  adopted,  or  will,  at  least,  accord  respect- 
ful consideration  to  such  interpretation,  and  depart  from  it  only 
for  strong  reasons,  as  was  held  in  Oleson  t.  Wilson,  20  Mont 
544,  63  Am.  St.  Bep.  639;  in  other  words,  when  a  l^idatiiie 
borrows  a  statute  from  another  state,  the  legialatare  will  ordi- 
narily be  presumed  to  haye  adopted  the  statute  with  the  in- 
terpretation theretofore  given  it  by  the  courts  of  that  state: 
First  Nat  Bank  t.  Bell  etc.  Min.  Co.,  8  Mont  32;  Territory  t. 
Stears,  2  Mont  324;  Lindley  t.  Davis,  6  Mont  453;  Stackpole 
V.  Hallahan,  16  Mont  40;  Murray  v.  Heinze,  17  Mont  353; 
State  V.  O'Brien,  18  Mont  1;  State  v.  Butte  City  Water  Co., 
18  Mont  199,  56  Am.  St  Bep.  574;  Largey  T.  Chapman,  18 
Mont  563. 

*^  Defendants  lay  great  stress  upon  the  words,  Negotiable 
and  payable  at  the  First  National  Bank  of  Helena,"  appearing 
in  the  note,  and  argue  that,  if  it  be  conceded  that  the  negotia- 
bility of  a  promissory  note  in  the  ordinary  form  would  be  de- 
stroyed by  the  provision  regarding  attorney's  fees,  neverthe- 
less that  provision  has  no  such  effect  in  the  case  of  a  note  which 
contains  an  agreement  that  it  shall  be  a  negotiable  instrument; 
and  they  invoke  sections  4240,  4604,  and  2204  of  the  Civil 
Code,  which  are  as  follows: 

''Sec.  4240.  Except  where  it  is  otherwise  declared,  the  pro- 
visions of  the  last  foregoing  fifteen  tities  of  this  part,  in  respect 
to  the  rights  and  obligations  of  parties  to  contracts,  are  subor- 
dinate to  the  intention  of  the  parties,  when  ascertained  in  the 
manner  prescribed  by  the  chapter  on  interpretation  of  con- 
tracts; and  the  benefit  thereof  may  be  waived  by  any  party  en- 
titled thereto,  unless  such  waiver  would  be  agahist  public 
policy/' 

''Sec.  4604.  Anyone  may  waive  the  advantages  of  a  law  in- 
tended solely  for  his  benefit  But  a  law  established  for  a  pub- 
lic reason  cannot  be  contravened  by  a  private  agreement^ 

"Sec.  2204.  When  a  contract  is  reduced  to  writing,  the  in- 
tention of  the  parties  is  to  be  ascertained  from  the  writing 
alone,  if  possible,  subject,  however,  to  the  other  provisions  of 
thia  title.*' 
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Tbiej  contend  that,  under  these  eectionfl^  the  proTiaion  for 
the  payment  of  reasonable  attorney's  f  eee,  in  case  of  suit  on  the 
note,  does  not  destroy  its  negotiabiliiy.    Counsel  assert  that 
in  this  note  is  an  agreement  by  the  parties  that  it  shall  be 
negotiable  notwithstanding   the  provision  for  attorney's  fees, 
and  therefore,  by  yirtoe  of  sections  4240  and  4604,  the  pro- 
TOions  of  sections  8991,  8992,  and  8997  are  subordinated  to 
the  intention  of  the  parties  as  expressed  in,  and  ascertained  by, 
the  note  itself,  and  that  such  an  agreement  is  a  waiyer  in  fayor 
of  the  indorsee  of  any  benefit  to  the  makezs  on  aocount  of 
equities  existing  between  them  and  the  payee;  in  short,  that  the 
phrase  'Negotiable  and  payable  at  the  First  National  Bank,'' 
is  a  contract  to  waiye,  and  is  a  waiver  of,  the  effect  *^  of  the 
stipulation  for  attorney's  fees  upon  the  negotiability  of  the  note. 
We  are  unable  to  adopt  the  views  of  counsel    Conceding  that 
the  absence  of  the  words  ''order"  or  'Hsearer,*'  which  are  the 
usual  badges  of  negotiability  at  common  law  as  well  as  under 
the  Civil  Code,  may  be  supplied  by  the  declaration  that  the  in- 
stnunent  is  negotiable,  yet  it  does  not  follow  that  counsel's 
position  is  tenable.    Without  the  stipulation  for  the  pay* 
ment  of  attorney's  fees,  the  note  would  be  negotiable.    Its  char- 
acter in  that  respect  would  not  be  affected  by  the  superadded 
phrase  ''negotiable  and  payable"  at  the  Helena  bank,  for  it 
would  still  be  negotiable  elsewhere:  Wardell  v.  Hughes,  8  Wend. 
418.    The  intention  to  make  a  negotiable  instrument  was  as 
much  manifested  by  the  promise  "to  pay  to  the  order  of,"  as 
by  the  words  "negotiable  aV'  the  Helena  bank.    Bepetition  of 
the  promise  to  pay  to  the  order  of  the  bank  could  not  increase 
the  negotiability  of  the  paper,  nor  evince  the  purpose  to  waive 
the  effect  of  the  statutory  requirement  that  an  instrument,  to 
be  negotiable,  must  be  free  from  any  condition  not  certain  of 
fulfillment,  and  free  also  from  any  contract  other  than  such 
as  is  specified  in  the  sections  defining  negotiable  instruments. 
The  word  "negotiable"  has  no  greatei^'significance  than  have 
the  terms  usually  employed  to  communicate  the  quality  of  ne- 
gotiability, and  thereby  to  distinguish  commercial  paper  from 
other  written  promises  or  requests  to  pay  money  at  all  events, 
which   are    non-negotiable    because    they    omit    "order"    or 
'Wrer."    We  recognize  the  just  rule  laid  down  in  Mandeville 
T.  TTnion  Bank  of  Georgetown,  9  Cranch,  9,  tiiat  the  bank  which 
becomes  the  indorsee  of  and  discounts  a  non-negotiable  note 
made  to  a  third  person,  containing  the  declaration  that  it  is 
Aqiotiable  at  the  bank  which  discounts  it^  takes  the  instrument 
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diselutiged  of  any  setoff  between  the  makei  and  pajeeu  This 
rale  is  based  upon  the  doctrine  of  estoppel,  for  the  court, 
through  Mr.  Chief  Justice  Marshall,  held  that  whether  the 
note  was  negotiable  or  not  was  entirely  inunaterial,  and  said: 
''By  making  a  note  negotiable  in  bank,  the  maker  authorises 
the  bank  to  adyance  on  his  credit  to  the  owner  o<  the  note 
the  sum  expressed  on  *^  its  face.  It  would  be  a  fraud  on  the 
bank  to  set  up  offsets  against  this  note  in  conaequenoe  of  sny 
transaction  between  the  parties.  These  offsets  are  waited,  and 
cannot^  after  the  note  has  been  discounted,  be  again  set  up.' 
Here  the  facts  are  different,  as  the  note  is  declared  negotiable, 
not  at  the  Butte  bank,  but  at  the  payee  bank,  and  the  principle 
which  gOYemed  in  the  case  cited  is  inapplicable. 

2.  The  note  is  non-negotiable     It  therefore  beoomea  neces- 
sary to  inquire  into  the  title  obtained  thereto  by  the  Butts 
bank,  and  for  that  purpose  oonyenience  may  be  attained  by 
regarding  the  action  as  one  brought  by  the  Butte  bank  upon 
the  six  thousand  dollar  note,  in  which  Stadler  and  Eanfmsa, 
as  a  copartnership  and  aa  indiyidual  persons,  daim  the  right 
to  set  off  deposits  to  their  eredit  in  the  Helena  bank.    The 
Butte  bank  took  the  note  subject  to  the  proyisiona  of  aeetion 
1982  of  the  Ciyil  Code,  and  of  sections  571,  690-692,  and  698 
of  the  Code  of  Ciyil  Procedure.    Section  1982  proyides  that  ^ 
non-negotiable  written  contract  for  the  payment  of  money  or 
personal  property  may  be  transferred  by  indorsement  in  like 
manner  with  negotiable  instruments.    Such  indorsement  shsll 
transfer  all  the  rights  of  the  assignor  under  the  instrument  to 
the  assignee,  subject  to  all  equities  and  defenses  existing  in 
favor  of  the  maker  at  the  time  of  the  indorsement.**    Section 
671  provides,  in  substance,  that  an  action  by  the  assignee  of  a 
non-negotiable  thing  in  action  ^'is  without  prejudice  to  any  set- 
off or  other  defense  existing  at  the  time  of,  or  before,  notice  of 
the  assignment/'    By  section  690,  the  defendant  may  plesd  a 
counterclaim,  which,  by  section  691,  "must  tend,  in  some  way, 
to  diminish  or  defeat  the  plaintifPs  recovery  and  must  be  one 
of  the  following  causes  of  action  against  the  plaintiff  or,  in  a 
proper  case,  against  the  person  whom  he  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action:  ....  2.  In  an  action  on  contract,  any  other  cause  €i 
action  on  contract,  existing  st  the  commencement  of  the  so- 
tion.**    So  much  of  section  692  as  is  pertinent  reads:  '*But  the 
counterclaim  specified  in  subdivision  ^^^  2  of  the  last  sectioB 
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is  gabject  to  the  following  rules:  1.  If  the  action  is  founded 
upon  a  contract,  which  has  been  assigned  by  the  party  thereto, 
other  than  a  negotiable  promissory  note  or  bill  of  exchange,  a 
demand^  existing  against  the  party  thereto,  or  an  assignee  of 
the  contract,  at  the  time  of  the  assignment  thereof,  and  be- 
longing to  the  defendant  in  good  faith,  before  notice  of  the 
assignment,  must  be  allowed  as  a  counterclaim  to  the  amount 
of  the  plaintiff's  demand,  if  it  might  have  been  so  allowed 
against  the  party,  or  the  assignee,  while  the  contract  belonged 
to  him.**  Section  698  is  as  foUows:  ''When  cross-demands  have 
existed  between  persons  under  such  circumstances  that,  if  one 
had  brought  an  action  against  the  other,  a  counterclaim  could 
have  been  set  np,  the  two  demands  shall  be  deemed  compen- 
sated, 80  far  as  they  equal  each  other,  and  neither  can  be  de- 
priyed  of  the  benefit  thereof  by  the  assignment  or  death  of  the 
other." 

The  first  position  taken  by  plaintiffs  is  that  a  defendant  who 
IB  sued  by  the  assignee  of  a  non-negotiable  chose  in  action  may, 
in  rirtue  of  section  571,  interpose  as  defense,  by  way  of  setoff, 
a  demand  held  by  him  against  the  assignor,  and  which  came 
into  existence  after  the  making,  and  before  notice  to  defendant, 
ol  the  assignment — ^in.  other  words,  that  until  notice  is  given 
to  him  such  assignment  is  not  complete  so  as  to  prevent  de- 
fendant, when  sued  by  the  assignee,  from  asserting,  as  setoff 
against  the  assigned  claim,  a  demand  against  the  assignor  which 
arose  subsequently  to  the  date  of  the  transfer. 

As  has  been  stated,  when  the  note  was  transferred  to  the 
Butte  bank,  Stadler  &  Kaufman  had  on  deposit  in  the  Helena 
bank  subject  to  check  four  hundred  and  thirteen  dollars  and 
thirty-seven  cents,  and  Elaufman  had  on  deposit  in  the  same 
bank  four  thousand  two  hundred  and  forty  dollars,  which  was 
payable  on  and  after  July  8^  1896,  upon  presentation  of  the 
certificate;  Stadler  and  Kaufman  each  had  then  on  deposit  in 
that  bank  five  thousand  dollars,  payable  on  and  after  Novem- 
ber 6,  1896,  upon  presentation  of  the  certificate  representing 
the  same.  Plaintiffs  argde  that  since  notice  of  the  assignment 
of  the  note  was  not  given  imtil  September  8,  1896,  which  was 
^ter  the  Helena  bank  had  suspended  payment  and  had  been 
taken  charge  of  by  the  comptroller,  *^  the  Butte  bank  took 
the  note  subject  to  all  rights  of  setoff  existing  in  favor  of  plain- 
tiffs and  against  the  Helena  bank  on  September  8,  1896;  and 
that  since  the  effect  of  the  declared  insolvency  of  the  Helena 
bank  was  to  cause  debts  owing  by  it,  and  for  want  of  demand 
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not  otherwiae  due,  to  become  doe  and  actionable  instanflyy  Urn 
equitable  right  to  wt  off  the  depoaite  was  perfect  cm  September 
4thy  when  the  bank  dosed  its  doors.  Thej  urge  that  the  last 
sentence  of  section  1982  of  the  Ciyil  Code,  declaring  that  the 
indorsement  of  a  non-negotiable  contract  shall  transfer  to  the 
assignee  the  rights  of  the  assignor  sabject  to  all  equities  and 
defenses  existing  in  favor  of  the  maker  at  the  time  of  the  in- 
dorsement, is  enlarged,  by  the  provisions  of  section  671  of  the 
Code  of  Ciyil  Procedure,  so  aa  to  permit  the  assertion  as  a 
setoff  of  a  demand  against  the  assignor  arising  intermediate 
the  indorsement  and  notice  thereol 

We  are  unable  to  agree  with  the  foregoing  interpretation  of 
sections  1982  and  671.  The  former  makes  general  proTision 
that  the  indorsement  shall  transfer  all  the  rights  of  the  as- 
signor, subject  to  such  equities  and  defenses  as  may  exist  in 
fsTor  of  the  maker  at  the  time  of  the  indorsement;  but  it  does 
not  define  or  specify  the  equities  and  defenses  which  may  be 
availed  of  by  the  maker  of  the  contract  This  section  is  found 
in  that  portion  of  the  statutes  treating  of  subetantiTe  law. 
Section  671  is  part  of  the  practice  act,  the  chief  purpose  of 
which  is  to  indicate  the  means  whereby  the  rights  created, 
declared,  and  limited  in  the  CiTil  Code  and  elsewhere  are  to 
be  enforced,  and  to  prescribe  the  modes  of  procedure  thought 
best  adapted  to  accomplish  the  attainment  of  the  end  desred^ 
the  protection  of  those  rights.  Were  there  a  mere  Terbal  con- 
flict between  these  sections,  no  reason  occurs  to  us  why  section 
671 — ^which,  as  we  shall  see,  does  not  profess  to  establish  new 
rights,  but  only  to  declare  the  application  of  an  old  prindide 
to  new  conditions — should  control  or  enlarge  the  effect  of  seo- 
tion  1982.  But,  in  either  the  interpretation  or  construction  of 
statutes,  consideration  of  the  general  scope  and  purpose  of  a 
particular  code  becomes  important  only  as  an  *^  aid  in  the 
effort  to  ascertain  the  true  intent  and  meaning  of  a  statute 
contained  in  it;  hence  if,  because  of  substantial  inconsistencies 
between  them,  or  for  any  reason,  it  should  appear  that  section 
571  was  intended  to  enlarge  or  restrict,  in  respect  of  seto^ 
the  effect  of  section  1982,  the  courts  would  be  bound  so  to  de- 
clare. 

The  sections  are  not  in  conflict,  nor  does  one  in  any  wiss 
limit  the  operation  of,  or  expand,  the  other.  Section  671  is 
found  in  the  chapter  devoted  to  the  subject  Parties  to  Cml 
Actions,''  and  immediately  succeeds  the  proTinon  of  section 
670,  to  the  effect  that  erery  action  must  be  prosecuted  in  the 
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name  of  the  real  party  in  interest    Now,  at  the  common  Uw^ 
the  assignee  of  a  non-negotiable  contract  could  not  maintain 
an  action  thereon  in  his  own  name^  but  only  in  the  name  of  the 
assignor.    The  change  in  this  respect  brought  about  by  section 
570  was  the  reason  for  the  enactment  of  section  571.    In  sec* 
tion  571,  as  in  section  1982,  no  attempt  is  made  to  define  ^set- 
off^;  the  question  as  to  what  a  setoff  is  and  when  it  accrues 
are  left  to  be  answered  by  reference  to,  and  the  application  of,, 
other  statutes  and  laws.    It  does  not  change  the  substantial 
rights  of  the  parties,  but,  in  the  language  of  the  opinion  in. 
Beckwith  v.  Union  Bank,  9  N.  Y.  211:  ''Section  112  was  in- 
tended only  to  introduce  such  alterations  in  the  mode  of  pro«- 
tecting  them  as  were  rendered  necessary  by  the  provisions  of 
sections  111  and  113^  which  require  in  most  eases  the  real 
party  in  interest  to  be  the  plaintiff.    The  first  branch  of  the 
section  will  have  its  full  and  appropriate  meaning  if  we  regard 
it  ss  providing  that^  ^  the  case  of  an  assignment  of  s  thing: 
in  action,  the  action  by  the  assignee  shall  be  without  prejudice 
to  any  setoff  or  other  defense  existing  at  the  time  of,  or  before 
notice  of,  the  assignmenV  which  would  have  been  available 
to  the  defendant  had  the  action  been  brought  in  the  name  of 
the  assignor.    In  other  words,  the  provision  is  that  the  sub- 
stantial rights  of  the  defendant  shall  not  be  affected  by  the 
substitution  of  the  assignee  as  plaintiff  in  place  of  the  assignor.^^ 
Section  112  of  the  Code  of  New  York  of  1849,  referred  to  in  the 
quotation^  is  identical  with  section  '^^  571  of  the  Code  of  Civil 
Procedure,  and  sections  111  and  113  are  similar  to  section  570 
of  the  Code  of  Civil  Procedure.    To  the  same  effect  is  Myers* 
V.  Davis  (1860),  22  N.  Y.  489,  where  the  court  said:  "The  al- 
teration of  the  practice  allowing  the  beneficial  owner  of  a  chose 
in  action,  not  negotiable  at  law,  to  sue  thereon  in  his  own 
name,  does  not  change  the  actual  rights  of  the  parties  to  any 
assignment  of  it.    The  defendants  in  this  action  are  therefore 
entitled  to  the  same  defense  which  they  would  have  had  if 
the  former  rule  had  continued  to  prevail,  and  this  action  had 
been  brought  in  the  name  of  Watrous  and  Lawrence  (assignors), 
and  to  no  other  or  different  defense.    The  assignee  would  have 
been  protected  in  his  equitable  rights,  notwithstanding  the  non* 
negotiable  nature  of  the  contract,  to  the  same  extent  that  he 
is  entitled  to  have  them  protected  now  that  he  can  prosecute 
in  his  own  name.    The  change  effected  by  the  code  is  simply 
as  to  the  form  in  which  the  action  is  to  be  carried  on.''    Mar- 
tin V.  Kunzmuller  (1867),  37  N.  Y.  396,  and  a  multitude  of 
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other  deciBionSy  have  been  rendered  in  appioyal  of  the  forego 
ing  interpretation,  which  we  d^eem  nnneceesaiy  to  oite,  for  this 
oonatmction  is  now  firmly  established.  In  Fomeroj's  Oode 
Bemedies^  at  section  156,  it  is  said  that  this  oonstmctMm  is 
now  imiTersally,  as  well  as  firmly,  established*  That  it  is  firmly 
established  is  apparent,  bnt  that  it  is  nniTersal  is  not  strieUy 
aoeorate,  for  the  supreme  const  of  Oslifomis  in  MoOsbe  t. 
Orey,  20  Cal.  509,  and  in  St  Lonia  Nat  Bank  t.  Gay,  101  GsL 
S90,  and  the  supreme  court  of  Arisona  (Jan.  26,  1892)  in  Mar- 
tin T.  Wells,  28  Pac.  Bep.  598,  and  perhaps  other  ooiurta,  seem 
to  haye  entertained  a  contrary  view  of  the  meaning  of  aeetioDs 
identical  with  section  571. 

We  must  therefore  turn  to  other  provisionB  of  tb»  law  in 
order  to  ascertain  what  a  setoff  is  and  when  it  may  be  allowed 
as  against  the  assignee  of  a  contract  ''SetofiP'  «z  yi  tezmini 
implies  reciprocal  demands  eTisting  between  the  same  pemms 
at  the  same  time,  as  is  snbtantially  expressed  in  aectiaii  698 
of  the  Code  of  Civil  Procedure.  By  section  1982,  the  indorse- 
ment of  a  contract  not  negotiable  transfers  to  the  assignee  the 
title  of  the  assignor,  subject  to  all  equities  and  defenses  exisi- 
ing  in  f ayor  of  the  '^^  maker  of  the  contract  at  the  time  of 
the  indorsement,  and  the  design  of  the  provision  is  explained 
and  its  effect  defined,  as  to  setoff,  by  section  692,  which  treats 
particularly  of  and  is  devoted  to  counterclaims^  indnding  set- 
offs. Subdivision  1  of  section  692  is,  in  substance,  subdivision 
8  of  section  18,  at  page  366,  of  the  Bevised  Statutes  of  New 
York  of  1867,  in  force  in  that  state  ever  since  the  year  1847, 
and  perhaps  from  an  earlier  date.  Said  subdivision  1  is  a  copy 
of  subdivision  1  of  section  602  of  Throop's  Annotated  Code  of 
Civil  Procedure  of  New  York  of  1888,  and  is  also  identical  with 
subdivision  1  of  section  502  of  Stover's  New  York  Annotated 
Code  of  Civil  Procedure  of  1897.  The  courts  of  New  York  are 
practically  unanimous  in  holding  that,  while  notice  of  assign- 
ment is  required  to  cut  off  other  defenses  in  favor  of  the  de- 
fendant and  against  the  assignor,  it  is  not  necessaiy  with  re- 
spect to  setoff,  either  at  law  or  in  equity;  that  a  demand  against 
the  assignor,  to  be  a  setoff  at  law,  must  exist  in  the  form  of  s 
debt  due  and  payable  from  the  assignor  at  the  date  of  the  trans- 
fer, and  that  a  debt  owing  by  the  assignor,  not  then  due  and 
actionable,  but  which  becomes  so  prior  to  notice  of  the  transfer, 
is  not  a  legal  setoff;  and  that,  to  be  available  against  the  as- 
signee, the  equitable  right  to  a  setoff  must  attach  at  the  tuni 
of  the  transfer  and  cannot  arise  afterward:  Watt  T.  Mayor  etfL 
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(1847),  1  Sandl  23;  WeUs  v.  Stewart  (1848),  8  Barb.  40;  Brad- 
ley ▼.  Angel  (1850),  3  N.  Y.  475;  Beckwith  r.  Umon  Bank 
(1851),  4  Sandl  604;  Myer  y.  Davis  (1860),  22  N.  Y.  489;  Mar- 
tin Y.  Knnzmnller  (1867),  37  N.  Y.  396;  Feny  v.  Chester 
(1873),  63  N.  Y.  240;  Taylor  v.  Mayor  etc.  (1880),  82  N.  Y. 
11;  Mnnger  r.  Albany  City  Nat  Bank  (1881),  85  N.  Y.  580; 
Fera  Y.  Wickham  (1892),  135  N.  Y.  223.  See,  also,  Harrisbnrg 
Trust  Co.  y.  Sbnfeldt,  87  Fed.  Bep.  669.  The  sapreme  courts 
of  Missouri,  Wisconsin,  and  Ohio,  in  Hnse  v.  Ames,  104  Mo. 
91,  Kinsqr  ▼.  Bang,  83  Wis.  536,  and  Fuller  y.  SteigUts,  27 
Ohio  St  355,  22  Am.  Bep.  312,  and  other  courts  adhere  to  the 
same  doctrine.  Upon  this  subject  Mr.  Pomeroy  in  section  163 
of  his  work  on  Code  Bemedies,  says: 

*^^  ^The  assignee  takes  the  demand  assigned  subject  to  all 
the  rights  which  the  debtor  had  acquired  prior  to  tiie  assign- 
rnent^  or  prior  to  the  time  when  notice  was  given,  if  there  was 
an  interval  between  the  execution  of  the  transfer  and  the  no- 
tice; but  he  cannot  be  prejudiced  by  any  new  dealings  between 
the  original  parties  after  notice  of   the  assignment  has  been 
given  to  the  debtor.    When  two  opposing  debts  exist  in  a  per* 
feet  condition  at  the  same  time,  either  party  may  insist  upon  a 
setoff.    If,  therefore,  the  holder  of  such  a  daim,  already  due 
and  payable,  assign  the  same,  and  the  debtor,  at  the  time  of  the 
transfer,  holds  a  similar  daim  against  the  assignor,  which  is 
also  then  due  and  payable,  he  may  set  off  his  debt  against  the 
demand  in  the  hands  of  the  assignee.    If,  however,  the  assign- 
ment is  made  before  the  opposing  demand  becomes  mature,  and 
the  latter  does  not  thus  become  actually  due  and  payable  until 
after  the  transfer,  the  debtor's  right  of  setoff  is  destroyed  by 
the  mere  fact  of  the  assignment,  and  no  notice  thereof  to  him 
is  necessary  to  produce  that  effect.    The  following  special  rule 
also  exists  under  the  peculiar  circumstances  mentioned:  If  an 
insolvent  holder  of  a  claim  not  yet  matured  assigns  the  same 
before  maturity  and  the  debtor,  at  the  time  of  this  transfer, 
holds  a  similar  daim  against  the  assignor,  which  is  then  due 
and  payable,  his  right  of  setoff  against  the  assignee,  when  the 
latter's  cause  of  action  arises,  is  preserved  and  protected.    This 
latter  doctrine  is  based  upon  considerations  of  equity,  and  is 
iatended  to  prevent  one  party  from  losing  his  own  demand  on 
account  of  tiie  insolvency  of  his  immediate  debtor,  and  from 
being  at  the  same  time  compelled  to  pay  the  debt  originally 
due  from  himself  to  that  insolvent.    These  three  rules  existed 
prior  to  the  codes,  and  have  not  been  changed  by  the  pro- 
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tiaions  of  the  statute  under  oonaideration.*  And  in  aectioii 
166  he  says:  Notice  may  be  required  to  cut  off  other  defences; 
bnt  a  setoff,  according  to  the  accepted  role,  must  eadat  in  the 
form  of  a  debt  then  due  and  payable  to  the  debtor  at  the  date 
of  the  transfer/' 

Inspection  of  the  statutes  makes  it  evident  that  notice  to 
the  debtor  of  the  transfer  of  his  debt  is  not  necessary  to  prevent 
*^  the  snccesafol  interposition,  as  a  setoff  at  law  against  msii 
debt,  of  a  claim  against  the  assignor  vhich  was  not  due  and 
payable  at  the  time  of  transfer  and  the  authority  of  adjudged 
cases  is  in  affirmance  of  this  doctrine,  although  in  some  juris- 
diction a  contrary  rule  is  announced. 

It  is  to  be  remarked,  in  passing,  that  while  we  speak  of 
"setoff''  as  a  defense,  this  use  of  the  word  is  neither  technically 
correct  nor  warranted  by  sections  690,  691,  and  692,  of  the 
Code  of  Civil  Procedure,  which  include  within  the  definitiiui 
of  "counterclaim"  that  which  was  formerly  "setoff,**  and  which 
provide  for  "defenses"  as  contradistinguished  from  "counter- 
claims":  Babcock  v.  Maxwell,  21  Mont.  507.  We  venture  to 
use  "setoff"  and  to  speak  of  it  as  a  defense,  because  in  section 
671  it  is  so  used;  and  also  because  the  ultimate  natural  effect 
of  allowing  the  deposits  as  a  counterclaim  against  the  note 
in  the  hands  of  the  Butte  bank  would  be  setoff,  since  the  de- 
posits owing  by  the  assignor  to  plaintiffs  could  be  used  only 
defensively,  as  against  the  assignee,  to  diminish  or  defeat  re- 
covery by  it,  and  not  as  a  basis  for  a  money  judgment. 

No  new  dealings  were  had  or  agreements  made,  between 
plaintiffs  and  the  Helena  bank  after  the  assignment  of  the  note 
and  before  notice  thereof;  and  this  opinion  is  not  to  be  con- 
strued as  denying  the  right  to  interpose  any  defense  which 
might  have  vested  in  plaintiffs  consequent  upon  satisfaction, 
by  payment  to  the  Helena  bank  or  otherwise,  of  the  note,  in 
whole  or  in  part,  before  notice  of  assignment  or  which  might 
have  resulted  from  the  execution  or  partial  performance  by 
plaintiffs,  prior  to  such  notice,  of  a  contract  with  the  Hetena 
bank  for  a  setoff  of  the  deposits  against  the  note. 

We  hold,  then,  that  by  the  indorsement  of  July  18th  the 
right  to  recover  the  amoxmt  of  the  note  upon  maturity  wis 
transferred  to  the  Butte  bank,  subject  only  to  such  chunis  as 
the  makers  might  at  that  time  have  been  tdlowed  to  set  off,  at 
law  or  in  equity,  against  the  Helena  bank;  in  other  worde^  the 
claim  of  plaintiffs  is  not  a  setoff  against  the  assignee  for  valu^ 
unless  it  could  have  been  properly  asserted  as  such  ^^  against 
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the  asBignor  vhQe  the  note  belonged  to  the  latter.  The  Butte 
bank  took  the  note  subject  to  any  right  of  setoff  which  plain* 
tiffs  may  have  had  against  the  Helena  bank  at  the  tune  of  the 
indorsement.  We  shall  ignore^  for  the  present^  at  least,  the 
fact  that  the  three  certificates  represent  deposits  to  the  credit 
of  the  BBTeral  members  of  the  firm  and  regard  them  as  debts 
owing  by  the  Helena  bank  to  Stadler  ft  Kaiifman.  Under  see- 
tions  691  and  692,  and  at  law,  there  can  be  no  setoff  of  one 
debt  against  another  unless  both  were  due  and  payable  before 
the  transfer  of  either  to  a  third  person:  GofSn  v.  McLean,  80 
K.  T.  560;  Hunger  ▼.  Albany  City  Nat.  Bank,  86  N.  Y.  680. 
The  note  was  transferred  July  18th  and  fell  due  September 
16th.  Its  immaturity  when  indorsed  prerented  the  deposits, 
whether  due  or  not,  from  being  a  legal  setoff. 

Did  plaintiffs  on  July  18th  have  the  right  in  equity  to  set 
off  the  deposits  against  the  note?  They  maintain  tiiey  did 
upon  three  grounds  which,  as  we  understand  them,  may  be 
epitomized  as  follows:  1.  That  there  was  an  agreement  or  un- 
derstanding between  the  Helena  bank  and  themselves  that,  in 
the  erent  the  funds  wherewith  to  pay  the  note  at  maturity 
were  not  received  from  a  certain  source,  the  certificates  of  de- 
posit might  be  used  for  that  purpose;  2.  That  the  Helena  bank 
lent  the  six  thousand  dollars  to  plaintiffs  because  of  their  de- 
posits^ to  which  all  parties  trusted  as  a  means  of  payment-^ 
thus  presenting  a  case  of  mutual  credit;  and  3.  That  the  Helena 
bank  was  insolvent  on  July  18th  and  that  all  the  deposits  were 
then  due  and  payable. 

Disposition  of  the  first  two  contentions  is  readfly  made, 
finding  27  of  the  trial  court  is  that  the  loan  to  plaintiffs  upon 
the  note  was  not  made  by  the  Helena  bank  upon  the  credit  of 
their  deposits,  nor  upon  any  agreement  or  understanding  that 
the  note  should  be  paid  out  of  the  certificates  of  deposit.  This 
finding  negatives  the  theory  of  a  mutual  credit  with  respect 
to  all  the  deposita,  including  the  one  subject  to  check  and  sets 
st  rest  the  controversy  as  to  whether  there  was  an  understand- 
ing for  a  setoff  of  the  other  deposits  against  the  note.  This 
*^  finding  is  consistent  with  the  other  findings,  is  justified  by 
the  evidence  and  must  stand.  With  respect  to  the  absence  of 
a  finding  upon  the  issue  whether  there  was  such  an  agreement 
or  nnderstanding  as  to  the  deposit  subject  to  check,  it  is  suffi- 
cient to  say  that  the  evidence  does  not  tend  to  prove  there  was. 
We  eome  now  to  the  third  ground  maintained  by  plaintiffs. 
If  that  should  be  held  tenable,  but  not  otherwise,  examination 
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of  the  tMerted  right  to  Bet  off  against  a  partnenhip  debt  flie 
aeyeral  debts  owing  to  the  partners  indiTidnally  will  become 
necessary.  Were  the  deposits  due  Jnly  18th,  and  was  the  First 
National  Bank  of  Helena  then  ''inBolventy''  within  the  mean- 
ing of  that  word  appropriate  to  the  state  of  facta  shown?  If 
both  conditions  existed  on  Jnly  18th,  plaintiffs  were  then  pos- 
sessed of  an  equitable  right  to  set  off  the  deposits  against  the 
nnderdue  note:  fiichards  t.  La  Tonrette,  119  N.  Y.  64;  Hu^tt 
T.  Hayes,  136  N.  T.  163;  Spanlding  t.  Backus,  122  Mass.  657, 
23  Am.  Bep.  391;  Mercer  t.  Dyer,  16  Mont  317;  Yaidl^  t. 
Clothier,  51  F^.  Bep.  506;  Hnse  t.  Ames,  104  Mo.  91;  Fuller 
T.  Steiglitz,  27  Ohio  St.  355,  22  Am.  Bep.  312;  Kinaey  t.  Bing, 
88  Wis.  636;  Fera  r.  Wickham,  136  N.  Y.  223;  Pomeroy'a  Code 
Bemedies,  sec.  163.  In  section  164  of  the  work  last  cited  it  is 
said,  with  reference  to  the  matority  of  claims:  ^Snch  a  present 
indebtedness  is  indispensable,  whether  the  case  is  to  be  gov- 
erned by  the  ordinaiy  rule,  or  whether  the  equitable  doctrine 
based  upon  the  assignor's  insolvency  is  relied  upon.** 

The  two  certificates  of  deposit,  for  fire  thousand  dollan  6adi» 
were  payable,  upon  presentation,  on  and  after  NoTember  6, 
1896;  so  neither  of  them  could  have  been  allowed  as  aetoff  on 
July  18th  CTen  if  the  Helena  bank  were  then  inaolyent^  and 
they  were  rightly  rejected.  The  action  of  the  district  court 
in  permitting  a  setoff  of  the  open  deposit  of  four  hundred  and 
thirteen  dollars  and  thirty-seven  cents  subject  to  check,  and  in 
disallowing  the  deposit  of  four  thousand  two  hundred  and  forty 
dollars,  payable  on  and  after  July  8th,  upon  return  of  the  cer- 
tificate, remains  to  be  considered.  By  a  deposit  (other  than 
special)  in  a  bank^  the  money  becomes  the  property  of  the  bank, 
the  relation  of  '^^  debtor  and  creditor  is  created  (Civ.  Oode, 
sec.  2540),  and  a  contract  is  implied  that  an  equival^t  sum  of 
money  shall  be  paid  to  the  depositor  upon  demand  fherefon 
Giv.  Code,  sec.  2451.  The  demand  is  for  the  benefit  or  protee- 
tion  of  the  bank.  A  cause  of  action  does  not  exist  against  the 
depositary  until  and  unless  a  wrongs  to  wit,  a  breach  of  tiie 
contract,  is  committed.  In  the  absence  of  fraud,  no  cause  of 
action  exists  or  right  of  action  arises  in  favor  of  the  depositor 
until  demand  and  refusal^  unless  some  act  of  the  bank  has 
waived  the  necessity  for  demand:  Downes  v.  Phoenix  Bank,  6 
Hill,  297;  Payne  v.  Gardiner,  29  N.  Y.  146;  Morse  on  Banks 
and  Banking,  sec.  322,  and  cases  there  cited.  Certificates  of 
deposit  are  governed  by  the  same  rale:  Seymour  y.  Dmiham, 
«4  Hun,  93;  Pardee  v.  Pish,  60   N.  T.  266,  19  Am.  Eep.  176; 
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MnngeT  ▼.  Albany  City  Nat.  Bank,  85  N.  Y.  580.    Neither  the 
amount  of  the  open  deposit  nor  of  the  certificate  was  demanded 
prior  to  September  4th;  if  the  deposits  were  dne  July  ISth^ 
such  maturity  must  have  resulted  from  some  act  of  the  Helena 
hanky  waiving  demand  of  the  one  and  presentation  of  the  other. 
The  effect  of  the  suspension  and  declared  insolvency  of  the 
Helena  bank  on  September  4th^  when  the  comptroller  took 
ehai]ge,  was  to  make  these  two  deposits  due  and  aetionable,  and, 
had  the  Helena  bank  then  owned  the  six  thousand  dollar  not^ 
the  deposits  would  have  become  instantly  mature  equitable  set- 
offs against  it;  under  such  circumstances,  a  demand  or  presenta- 
tion would  necessarily  be  waived,  since  to  make  it  would  be  an 
idle  ceremony,  not  requisite  for  the  protection  of  the  bank, 
which  was  unable  to  comply  therewith:  Chemical  Nat.  Bank  t« 
Bailey,  12  Blatchf.  480;  Fed.  Cas.  No.  2,635;  Layboum  t.  Sey« 
mowr,  53  Minn.  105,  39  Am.  St.  Bep.  579;  Scott  ▼.  Armstrong, 
146  TJ.  S.  499;  Morse  on  Banks  and  Banking,  see.  322,  and 
cases  cited  hereinbefore.    The  court  found  upon  sufficient  evi- 
dence, that  if  the  Helena  bank  had  been  closed,  and  its  busf- 
ness  settled  on  July  18,  1896,  the  amount  that  could  have  been 
realized  from  its  assets  would  have  been  less  than  its  liabilities 
at  that  time;  that  on  July  18th  and  thereafter  until  Septem- 
ber 4th  it  was  imable  from  its  own  means  to  pay  ^^  its  debts 
'as  they  matured,  but  that  it  did  during  such  period  actually 
meet  and  pay  its  obligations  as  they  became  due  in  the  ordinary 
eourse   of  business.    'Tnsolvency''  has  two  meanings.    In  its 
popular  sense,  it  signifies  that  condition  of  a  person  whose  en- 
tire assets  are  insufficient  to  pay  his  debts  in  full.    The  term 
is,  however,  used  in  a  restricted  sense,  to  express  the  present 
inability  of  a  trader  to  pay  his  current  obligations  as  they 
mature,  in  the  usual  course  of  business:  Hayden  t.  Chemicid 
Nat  Bank,  84  Fed.  Bep.  874;  Bouvier's  Law  Dictionary,  tit 
•Insolvency**;    Standard    Dictionary,    tit.    'Insolvency**;    Bu- 
chanan v.  Smith,  16  Wall.  277;  Case  v.  Citizens*  Bank,  2  Woods, 
23;  Fed.  Cas.  No.  2489;  2  Eent*s  Commentaries,  *389,  note  b; 
Gluck  and  Becker  on  Beceivers  of  Corporations,  47.    '?t  is  in 
the  latter  sense  that  the  term  is  used  when  traders  and  mer« 
chants  are  said  to  be  insolvent,  and,  as  applied  to  them,  it  is 
the  sense  intended  by  the  [bankruptcy]  act  of  Congress**  (Toof 
V.  Martin,  18  Wall.  40),  and  it  has  the  same  meaning,  as  ap- 
plied to  national  banks,  when  used  in  the  currency  act:  Case 
V.  Oitiaens'  Bank,  2  Woods,  23;  Market  Nat  Bank  v.  Pacifie 
Kat  Bank,  30  Hun,  50.    The  test  of  ^a  trader's  insolvency  is 
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inabflity  to  pay  his  debts  in  the  ordinary  comey  not  inabOiiy 
to  raise  the  money  for  them  in  the  ordinary  course":  Peabodj 
r.  Enapp,  158  Mass.  242.    In  the  popular  sense  of  the  word, 
and  for  some  purposes,  perhaps,  in  fact,  the  Helena  bank  vas 
insolvent,  on  July  18th;  but  in  the  appropriate  sense  it  was 
solvent  for  it  then  had  the  present  ability  to  pay^  and  paid, 
all  its  obligations  as  they  matured,  in  the  ordinai7  oourse  of 
t>usiness.    The  national  bank  act  seems  strongly  to  imply  that, 
so  long  as  an  association  is  carrying  on  its  business  and  meet- 
ing its  obligations  as  they  mature,  whatever  its  actual  oonditioiL 
as  to  future  ability  may  be,  it  is,  in  the  absence  of  fraud,  not 
to  be  deemed  insolvent,  as  between  itself  and  its  customers; 
and  that  it  does  not  become  so  until,  at  the  least,  it  commits 
an  act  of  insolvency,  and  probably  not  until  it  suspends  pay- 
ment or  is  closed  by  the  government:  See  U.  S.  Bev.  Stats^ 
sees.  5234,  5239,  5242;  XT.  S.  Bev.  Stats.,  supp.  1,  e.  156,  sec  1 
(Stats.  June  30,  1876).  «»   If  on  July  18th  and  immediately 
before  the  transfer,  plaintiffs,  being  willing  so  to  anticipate  the 
jfiavment  of  the  note,  had  sought  the  aid  of  a  court  to  set  off 
the  deposits  against  the  note  then  held  by  the  Helena  bank, 
upon  the  groxmd  that  its  liabilities  exceeded  its  assets,  and  that 
although  it  was  meeting  its  obligations,  it  was  not  doing  so 
from  its  own  means,  would  not  the  application  have  been  de- 
nied for  the  reason  that,  since  the  bank  was  open,  transactiBg 
business,  and  paying  all  its  debts  as  they  feU  due,  it  was  then 
solvent,  and  the  deposits  would  presumptively  be  forthcoming 
on  request,  and  that  its  possible,  or  even  probable,  inability  at 
some  future  day  to  continue  operations  did  not  concern  plain- 
tiffs and  constituted  no  waiver  o^  and  furnished  no  excuse  for, 
omitting  the  demand   ordinarily  prerequisite  to  the   maturity 
of  deposits?    Would  the  court  in  such  suit  stop  to  investigata 
the  source  from  which  the  means  of  present  payment  were  de- 
rived, or  to  inquire  into  and  determine  whether  or  not  the 
Helena  bank,  if  closed  on  July  18th,  could  have  liquidated  in 
full?    "We  are  inclined  to  the  opinion  that  the  right  of  a  de- 
positor to  set  off  his  debt  to  such  bank  against  the  debt  of  the 
bank  to  him  must,  in  the  absence  of  fraud,  be  ascertained  and 
determined  by  reference  to  the  state  and  condition  of  the  op- 
posing demands  at  the  time  of  declared  insolvency,  and  we  are 
satisfied  that  the  policy  of   the  law  leads  to  this  conclusion. 
Considerations  of  expediency  suggest  that  the  contrary  view 
would  open  the  way  for  evils  innumerable.    If  it  be  fliat  on 
July  18th  assets  and  liabilities  might  have  been  compared,  the 
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caie  with  tlie  other^  in  order  to  determine  the  Bolyency  or  insol- 
▼ency  of  the  bank  at  that  time,  by  parity  of  reason  the  inquiry 
might  be  pursued  indefinitely,  and  extend  to  any  day,  howeyer 
distant  in  the  past.    The  solvency  of  a  bank  on  any  given  day 
wonld  depend  in  most  cases   upon  the  inferences  which  the 
indiyidnal  jndge  or  jury  might  draw  from  expert  and  other  evi- 
dence xeBpecting  the  amount  and  value  of  its  assets  (among 
which  are  indnded  the  financial  worth  and  the  moral  integrity 
of  its  debtors)  and  the  extent  of  its  liabilities;  and  different 
courts  woxQd  not  be  unlikely  to  reach  ^^  opposite  results,  even 
upon  the  same  evidence,  especially  were  it  conflicting  and  the 
questions  reasonably  susceptible  of  either  solution— one  court 
adjudging  the  bank's  solvency,  and  rejecting  a  setoff,  and  the 
other  its  insolvency,  and  allowing  a  setoff,  and  both  decisions 
referring   to  its  condition  on  the  same  day.    To  permit  this 
would  inject  additional  uncertainty  and  coiiiusion  into  the  in- 
exact science  of  law  and  into  the  art  of  practicing  it.    The  cases 
cited  by  plaintiffs  in  their  able  and  exhaustive  argument  upon 
the  subject  do  not  militate   against  the  views  we   entertain. 
They  treat  of  the  right  of  equitable  setoff  consequent  upon,  and 
growing  out  of,  a  trader's  declared  insolvency;  and  we  have 
been  unable,  after  diligent  search,  to  find  any  persuasive  author- 
ity to  the  effect  that  mere  excess  of  liabilities  over  assets  makes 
a  trader  insolvent  so  as  to  clothe  his  debtor  with  such  equity, 
whatever  may  be  its  effect  otherwise.    Nor  do  sections  3971  and 
4511  of  the  Civil  Code  control,  for  they  merely  define  the  dr- 
cumstanoes  in  which  the  consignee  of  goods  stopped  in  transit 
and  the  person  who  makes  an  assignment  for  the  benefit  of  his 
creditors  are  insolvent  within  the  meaning  of  chapter  6,  and 
«f  title  8  of  part  S,  division  4,  entitled  ^'Stoppage  in  Transit^'' 
•nd  ^Assignment  for  the  Benefit  of  Creditors/'  respectively. 

It  follows  that  the  action  of  the  court  in  disallowing  the  two 
certificates  of  deposit  for  five  thousand  dollars  each  and  the  cer- 
tificate for  four  thousand  two  hundred  and  forty  dollars  as  set- 
offs was  correct,  but  that  in  allowing  the  deposit  of  four  hxm- 
died  and  thirteen  dollar;  and  thirty-seven  cents  the  court 
erred;  in  short,  that  the  First  National  Bank  of  Butte  is  en- 
titled to  recover  upon  the  note,  and  that  plaintiffs  are  not  en- 
titled to  any  setoff  against  it.  That  part  of  the  judgment  ap- 
pealed from  by  the  bank  will  therefore  be  reversed,  and  the 
caiue  remanded,  with  direction  to  the  court  below  to  modify  the 
judgment  so  that  it  shall  conform  to  the  views  expressed  in  this 
opinion,  and  to  enter  it  as  modified;  and  it  is  so  ordered. 

Brantly,  C.  J.,  and  Hunt,  J.,  concur. 


800  BoRDKAUZ  V.  Grsbnk.  [MontanB, 

NBOOTIABLB  INSTRUMENTS,  WHAT  ABB  NOT.— A  pronilf- 
0017  note  proTldlni^  that  in  cafle  a  salt  Is  twougiit  tlmeon  tte 
makers  shall  jftLj  SQch  additional  snin  as  the  court  may  adjudge 
reasonable  as  attorney's  fees,  is  not  negotiable:  Kendall  y.  Parker, 
106  Oal.  819,  42  Am.  St  Rep.  117.  Contra,  Oppenheimer  t.  Bank, 
97  Tenn.  19,  66  Am.  St  Rep.  778;  Salisbury  y.  Stewart,  IS  Utah, 
906k  62  Am.  St  Rep.  934,  and  note. 

SDTOFF— ASSIGNKBNT  OF  GLAIM.-One  who  traya  or  takes 
an  assignment  of  a  non-negotiable  claim  takes  it  anbject  to  sndi 
rights  of  setoff  only  as  are  due  at  the  time  of  transfer:  Bradley  y. 
Smith,  96  Ifich.  449,  89  Am.  St  Rep.  560^  and  note;  VoDflr  ▼. 
Steiglits,  27  Ohio  St  866,  22  Am.  Rep.  812. 

SBTOFF.-THD  INSOLVENOT  of  a  party  is  a  distinct  eqnttaUe 
ground  for  setoff  against  him,  and  this  equitable  right  of  tba  d^tor 
cannot  be  taken  away  by  the  insolvent's  assignment  for  the  beae- 
lit  of  creditors:  St  Paul  etc.  Trust  Co.  y.  Leek,  67  liinn.  S7»  47  Am. 
St  Rep.  676.  and  extended  note  treating  of  setofto  by  and  against 
banks.  See,  too,  Johnston  y.  Humphrey,  91  Wis.  76b  61  Am.  St 
Rep.  878. 

ADOPTBD  STATXTTBa-OONSTRUOTION  OF.— If  a  statnte  of 
one  state  is  adopted  by  another,  the  construction  put  upon  die 
statute  in  the  former  will  be  adopted  in  the  latter:  Oowhlck  ▼. 
Shingle,  6  Wyo.  87,  68  Aul  St  Rep.  17,  and  note;  Van  llatrs  ▼. 
Sankey,  148  HI.  686,  89  Am.  St  Rep.  196.  HoweYO*.  this  mle  of 
construction  is  not  without  qualifications:  Myers  y.  McG&Yod:,  89 
Neb.  848,  42  Am.  St  Rep.  627;  Pratt  y.  Miller,  109  Mo.  78^  82  An. 
8t  Rep.  666»  and  note. 


BORDBAUZ   V.    GrBBNB. 

(22  MOMTAXA,  26i.] 

FBNOB  OBSTRUOTTNG  LIGHT  AND  AIB.-The  owner  of 
property  has  a  right  to  shut  off  air  and  light  from  his  neigldMi^ 
windows  by  building  a  high  fence  or  other  structure  on  his  own 
lots.  It  makes  no  difference  whether  his  motlYe  is  malice  toward 
his  neighbor,  or  a  desire  to  improve  or  ornament  his  property. 

PLBADING— ALLBGATION  OF-OONCLnSION&— An  alle- 
gation in  a  complaint  to  abate  a  high  fence  as  a  nuisance,  that  it  if 
liable  to  be  blown  over  onto  plaintiff's  buildings,  and  may  injure 
them,  is  an  allegation  of  conclusions  insufficient  to  withstand  a  gen- 
eral demurrer. 

J.  W.  Cotter^  for  the  appellant. 

J.  B.  Wellcome  and  Clayberg  &  Coii>eit,  for  the  respondent 

•"*  HUNT,  J.  Defendant  built  the  fence  upon  her  own 
property.  That  being  true,  we  know  of  no  statute  of  the  states 
or  ordinance  of  the  city  of  Butte,  which,  in  the  exercise  of  a 
police  power,  prevented  her  from  putting  up  the  structure.  Nor 
will  the  law  generally  prevent  it.  The  owner  of  a  piece  of 
property  has  a  right  to  shut  off  air  and  light  from  his  neigh- 
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bors'  windows  by  building  on  his  own  lots.    This  doctrine  ii 
too  well  setUed  in  this  conntiy  to  require  anthorities.    He  can- 
not annoy  his  neighbor  with  the  smell  of  his  priyy  vanlts^  or 
with  percolating  sewer  water,  or  other  inconveniences  which  the 
law  recognizee  as  injnrions;  but  the  free  use  of  light  and  air  by 
an  owner  of  the  soil  are  his,  to  any  extent  he  pleases,  without 
regard  to  his  neighbor's  convenience  or  inconvenience:  Picard 
T.  Collins,  23  Barb.  444;  Letts  v.  Eessler,  54  Ohio  St.  73;  Judge 
Campbell's  opinion  in  Burke  t.  Smith,  69  Mich.  880.    It  '^ 
makes  no  difference  whether  defendant's  motive  in  building  the 
fence  was  one  of  malice  toward  her  neighbor,  or  a  desire  to  im- 
prove or  ornament  her  property.    She  could,  with  a  purely  ma- 
licious motive,  shut  out  her  neighbor's  light  and  air  by  a  mag- 
nificent buildmg;  and  why  not,  though  prompted  by  a  like  mo- 
tive, by  a  fence  forty  feet  high?    Bideout  v.  Enoz,  148  Mass. 
868,  12  Am.  St.  Bep.  560.    Either  method  would  be  equally 
inconvenient  and  damaging  to  plaintiff,  but  the  motive  would 
have  no  more  effect  in  the  one  case  than  in  the  other. 

A  person  having  a  legal  right  can  enforce  the  enjoyment  of 
it  without  having  his  motive  inquired  into:  Phelps  v.  Nowlen, 
«  Mr .  T.  39,  28  Am.  Hep.  93. 

Tlie  allegation  that  the  fence  is  liable  .to  be  blown  over  upon 
plaintiff's  building,  and  may  result  in  injuring  the  same,  is  very 
bad.  It  is  not  stated  directly  that  the  construction  of  the  fence 
is  defective  or  poor,  or  how  it  is  dangerous  to  plaintiff's  prop- 
erty, or  that  it  is  on  account  of  any  weak  or  negligent  construc- 
tion that  plaintiff's  property  is  endangered.  The  allegation  is 
one  of  conclusions,  and  insuCBcient  to  withstand  a  general  de- 
murrer. 
Judgment  aflBrmed. 

Brantly,  C.  J.,  and  Pigott,  J.,  concur. 


BASEMENT  IN  LIGHT  AND  AIB.— The  prevalent  rule  In  the 
United  States  Is,  that  an  easement  in  the  unobstructed  passage  of 
light  over  an  adjoining  close  cannot  be  acquired  by  prescription: 
Keating  v.  Springer,  146  m.  481,  87  Am.  St  Rep.  175,  and  note, 
dttDg  numerous  cases.  One  may  obstruct  his  neighbor's  air  and 
light  by  erecting  a  high  fence,  and  it  is  immaterial  tliat  in  so  doing 
he  is  actuated  by  malice:  Note  to  Phelps  v.  Nowlen,  28  Am.  Rep. 
103.  Bee,  also,  Bideout  v.  Knox,  148  Mass.  868,  12  Am.  St.  Rep, 
6flO. 

PLSADINO.— FACTS,  NOT  CONOLUSIONS,  should  be  stated  in 
pleadtaigs:  Davis  v.  dements,  148  Ind.  605,  62  Am.  St  Rep.  089; 
Robinson  v.  Bericey,  100  Iowa,  186,  62  Am.  St  Rep.  549,  and  note. 
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Gamgboh  V.  Kbnyon-Gonngll  Commercial  Go. 

|22  MOMTAHA.  SU.] 

TBIAL— NONSUIT.-On  motion  for  a  nonsuit.  everyUilBf 
whlcb  the  evidence  tends  to  proTe  must  be  taken  as  tme. 

NUI8ANOBM3TORAGB  OF  POWDBR.— He  Is  gnflty  of  a 
nuisance  who  keeps  in  a  frame  warehouse  within  the  limits  of  sa 
Incorporated  city,  in  the  vicinity  of  railroad  depots  and  other  build- 
ings, an  amount  of  highly  explosive  powder  In  excess  of  the  quan- 
tity allowed  to  be  stored  therein  by  the  laws  of  the  state.  He  Is 
subject  to  indictment  for  a  misdemeanor,  as  well  as  liable  In  a 
dvil  action  tor  injury  to  person  or  property  caused  by  the  nulaance. 

COBPORATION&-STORING  EXPLOSIVES— MUNICIPAL 
ORDINANGES.~An  ordinance  of  a  city  cannot  authorize  a  larger 
qusntity  of  powder  to  be  kept  by  a  corporation  within  the  city 
limits  than  the  state  statute  allows,  so  as  to  exempt  the  corporation 
from  liability,  unless  some  special  exemption  exists,  excepting  the 
Inhabitants  of  such  city  from  the  operation  of  the  general  statute. 

OOBPOBATIONS— LIABILITY  OF  DIRECTORS  FOB 
TORT.—Third  persons  may  hold  directors  of  a  corporation  lialde 
to  positive  tort,  upon  the  principle  that  a  positive  wron^  done  by 
a  servant  or  agent  must  be  applied  to  the  misfeasance  of  directon 
also. 

CORPORATIONS  —  LIABILITY  OF  DIRECTORS  FOB 
TORT.— ^he  liability  of  a  director  of  a  corporation  in  tort  is  not  to 
be  avoided  by  his  ''vicarious  character,"  when  the  tort  of  the  corpo- 
ration has  been  committed  through  the  directors, 

CORPORATIONS-LIABILITY  OF  DIRECTORS  IN  TORT. 
The  directors  of  a  corporation  are  personally  responsible  for  tiie 
death  of  a  i^erson  killed  by  an  explosion  of  gunpowder  unlawfully 
stored  by  the  corporation,  though  they  had  no  knowledge  thereot 
if,  by  the  exercise  of  ordinary  care  and  diligence,  they  could  have 
known  that  it  was  so  stored,  and  the  burden  of  proof  is  on  them 
to  show  that,  in  the  exercise  of  such  care  and  diligence,  they  could 
not  have  discovered  that  the  powder  was  unlawfully  stored  and 
kept 

T.  J.  Walsh  and  J.  W,  KinAej,  for  the  appellant. 

W.  H.  De  Witt  and  J.  F.  Forbis,  for  the  respondents. 

•**  HUNT,  J.  Plaintiff,  as  administratrix  of  the  estate  of 
Angus  D.  Cameron,  deceased,  brought  this  action  against  the 
Eenyon-Gonnell  Commercial  Company,  a  corporation,  and  M.  J. 
Connell,  W.  B.  Kenyon,  J,  E.  Qaylord,  C.  H.  Palmer,  and  W.  A. 
Clark,  trustees  and  agents  of  the  corporation,  for  damages  by 
reason  of  the  killing  of  Angus  D.  Cameron  on  January  15, 1895, 
through  force  of  an  explosion  of  giant  powder  negligently  and 
unlawfully  kept  by  defendant  corporation  in  its  warehouse 
within  the  limits  of  the  city  of  Butte. 

The  corporation  denied  the  negligence  and  unlawful  acts 
averred.    Kenyon,  Connell,  and  Palmer  each   separately  an* 
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flweredy  and  denied  any  unlawful  or  negligent  act  on  his  party 
and  each  afiSxmatiyely  pleaded  that  the  warehouse  was  the  prop- 
er^  of  the  corporation,  and  that  he  never  anthorized  or  directed 
any  powder  to  he  stored  therein,  and  was  ignorant  of  the  fact 
that  any  powder  was  stored  therein.  Gaylord  and  Clark  each 
denied  the  allegations  of  the  complaint,  or  that  he  was  a  man* 
tging  agent  or  trostee  or  officer  of  the  corporation. 

Trial  to  jury.  Motion  for  nonsuit  hy  individual  defendants 
was  granted.  Thereafter  plaintiff's  motion  for  a  new  trial  as  to 
defendants  Eenyon,  Connell,  Palmer,  and  Oaylord  was  over- 
raled.    Plaintiff  appeals. 

The  record  diacloBes  these  facts:  The  defendant  corporation 
dealt  in  hardware^  merchandise^  and  powder.    It  owned  a  large 
frame,  iron-roofed  warehouse,  near  a  railroad  depot  within  the 
corporate  limits  of  the  dtj  of  Butte,  where  it  kept  its  merchan* 
dise,  including  Hercules  powder,  a  dangerous  explosive  com- 
pound of  nitroglycerine  and  other  substances.    On  the  night  of 
January  15, 1895,  the  warehouse  took  fire.    Plaintiff's  intestate, 
Cameron,  was  the  chief  of  the  fire  department  of  the  city  of 
Butte,  and  commanded  the  firemen  who  responded  to  the  alarm. 
While  the  firemen  were  actually  engaged  in  an  endeavor  to  put 
the  fire  oat,  a  fearful  explosion  *^  occurred  within  the  cor- 
poration's warehouse,  and  many  persons^  including  Cameron, 
were  killed. 

From  the  beginning  of  the  year  1898,  Hercules  and  giant 
powder  had  been  kept  in  the  warehouse.  Defendants  Kenyon 
and  Connell  had  both  been  seen  in  or  about  the  building  during 
1893,  and  at  divers  times  up  to  the  time  of  the  explosion — ^Ken- 
yon  often,  Connell  very  seldom,  the  other  defendants  never. 
The  quantity  of  powder  kept  in  the  warehouse  about  the  1st  of 
each  month  was  from  twenty  to  fifty  boxes,  larger  quantities  be- 
ing stored  in  a  powder  magazine  three  nules  out  of  the  city.  On 
the  day  before  the  explosion  a  witness  saw  some  seven  boxes  of 
powder^  fifty  pounds  in  each  box,  in  the  warehouse.  An  em- 
ployg,  one  Orcutt,  had  immediate  charge  of  the  warehouse,  and 
ordered  the  powder  put  where  it  was.  He  said  that  on  the  day 
of  the  explosion  he  tiiought  there  was  somewhere  about  three  to 
five  cases  of  powder  in  the  warehouse;  while  another  witness,  a 
mining  superintendent  accustomed  to  using  powder,  said  he 
thought  a  ton  must  have  exploded  on  the  night  of  the  fire. 

Defendant  Connell  was  president  of  the  corporation;  Kenyon 
▼as  general  manager.  Kenyon's  duties  were  to  give  attention 
to  the  corporation's  business,  his  particular  duties  being  to  look 
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after  the  financial  part,  and  ordering  goods,  bat  not  to  manage 
or  control  the  warehouae  or  magazine,  vhich  were  under  the 
warehonaeman  Orcntt's  direct  charge.  Neither  OonneU,  the 
president,  nor  any  of  the  other  trustees,  except  Kenjon,  had 
anything  vhateyer  to  do  with  the  actual  personal  managemeDt 
of  the  affairs  of  the  corporation. 

It  is  plain  that  this  corporation^  like  many  others  in  the  com- 
mercial world,  had  one  head — director — to  whom  all  the  other 
tmstees  gave  the  entire  practical  management  of  the  concern. 

It  thus  furnishes  but  a  single  instance  of  the  common  prac- 
tice among  business  men  to  incorporate  commercial  enterprise 
and,  in  doing  so,  of  their  trusting  the  entire  actual  management 
to  the  one  director  who  is  familiar  with,  and  assumes  the  real 
control  of,  the  particular  business  undertaken.  *^^  This  custom 
has  doubtless  been  the  outgrowth  of  a  belief,  generally  correct 
too,  that  by  incorporating  mercantile  or  other  undertakingi^  di- 
rectors are  not  liable  to  creditors  in  case  of  buainees  rerenes, 
while  those  who  associate  themselves  as  members  of  a  partner- 
ship are. 

But,  notwithstanding  all  this,  there  are  various  imavoidaUe 
responsibflities  that  attach  themselyes  inseparably  to  the  office 
of  corporate  directorship,  which,  in  case  of  negligence  or  mia* 
conduct,  often  illustrate  the  risks  incidental  to  accepting  each 
positions  of  trust  in  a  corporation  and  of  not  prudently  guard- 
ing against  their  possible  consequences. 

It  is  a  general  rule  that  the  ordinary  business  of  a  coiporation 
is  managed  in  the  name  and  on  behalf  of  the  corporation  by  par- 
ticular agents,  chosen  by  the  stockholders.  These  agents  are  the 
directors.  For  their  acts,  performed  within  the  apparent  acope 
of  their  authority,  the  corporation  is  responsible,  while,  e  con- 
Terse,  the  corporation  can  act  through  these  agents  alone. 

These  principles  are  generally  familiar  to  business  men,  as 
well  as  to  lawyers.  They  control  the  relation  of  the  artificial 
being,  the  corporation,  to  the  world  at  large.  They  find  their 
foundation  in  the  law  of  agency,  which  makes  the  corporation 
the  principal;  still,  they  are  extended,  under  certain  conditions^ 
far  enough  to  inculpate  the  agents  or  directors  of  the  corpora- 
tion, notwithstanding  the  fact  that  the  principal  may  also  be 
liable  for  a  wrong  done. 

Now,  bearing  in  mind  that  this  case  presents  itself  upon  a 
motion  for  a  nonsuit  and  that  we  must  accordingly  consider  as 
true  everything  which  the  evidence  tended  to  prove  on  the  trial, 
we  have  before  us  a  corporation  guilty  of  a  nuisance,  by  baring 
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kept  in  a  frame  warehouse  within  the  limits  of  an  incorporated 
city,  in  the  vicinity  of  railroad  depots  and  other  hnildingSy  an 
amount  of  Hercules  powder  in  excess  of  the  quantity — fifty 
pounds — allowed  to  be  stored  therein  by  the  laws  of  the  state: 
Montana  Laws,  Ex.  Sess.  1887,  p.  68;  Comp.  Stats.  1887,  div.  1, 
eec.  361;  Cheatham  t.  Shearon,  1  Swan,  213,  55  Am.  Dec.  734. 
It  ia  Teiy  hard  to  conceive  of  anything  '^^  more  terrible  in  its 
danger  to  life  and  property  than  a  quantity  of  highly  explosive 
powd^  kept  near  to  where  people  live  or  do  business.    Such  a 
menace,  when  known,  obstructs  that  free  use  of  property  which 
the  law  assures  to  an  owner;  while  nothing  could  more  seri- 
onfily  interfere  with  the  comfortable  enjoyment  of  life  than  the 
knowledge  that  in  one's  neighborhood  there  is  a  frame  building 
in  which  nitroglycerine  explosives  are  stored  in  large  quantities. 
No  ordinance  of  a  dty  could  authorize  a  larger  quantity  of  pow- 
der to  be  kept  by  a  corporation  within  the  city  limits  than  the 
state  fltatuto  aUows,  unless  some  special  exception  is  to  be 
found  exempting  the  inhabitants  of  such  city  from  the  operation 
of  the  general  statute.    None  such  affecting  Butte  is  known  to 
ns^  however;  so  we  must  regard  the   ordinance  of  that  city, 
pleaded  by  defendants,  which   permits  one  hundred  and  fifty 
pounds  of  powder  to  be  kept  at  one  time  by  a  company  in  its 
warehouse  within  the  limits  of  that  city,  as  inconsistent  with 
the  state  law,  without  force,  and  immaterial  to  the  case  be- 
fore ua 

The  corporation,  therefore,  by  maintaining  this  nuisance,  be- 
came the  subject  of  indictment  for  misdemeanor  (Wharton's 
Grinunal  Law,  sec.  91),  as  well  as  liable  in  civil  action  for  injury 
to  person  or  property  caused  by  the  nuisance:  Heeg  v.  Licht,  80 
N.  Y.  579,  36  Am.  Bep.  664. 

These  propositions  are  too  plain  for  extended  comment. 
They  demoustrate  a  liability  to  this  plaintiff — assuming  always 
the  evidence  is  uncontradicted.  Hence  we  pass  to  the  more  di- 
rect inquiry  whether  the  directors  of  the  guilty  corporation  are 
also  liable  for  Cameron's  death. 

As  sdd  before,  the  trustees  manage  the  stock,  property,  and 
concerns  of  a  corporation  (Comp.  Stets.,  div.  1,  sec.  450);  where- 
fore it  is  difficult  to  see  how  idl  responsibility  in  this  manage- 
ment can  be  avoided  as  long  as  the  trustees  hold  their  offices. 
Certainly,  the  ministerial  work  of  a  corporation  may  be  dele- 
gated to  subordinate  agente,  and  often  must  be.  The  deteils  of 
a  corporation's  business  necessitetes  this;  and  if  directors  act  in 
good  faith,  and  with  reasonable  care  and  diligence  in  appointing 
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and  BupenriBing  such  inferior  ^^  agents^  they  are  not  pemn- 
ally  responsible  for  damages  oocasioned  by  the  agents'  neg^ 
gence^  or  eyen  crimes:  Thompson  on  Corporationfl^  see.  4107. 
Bnt  a  director  cannot  wholly  escape  his  duty  of  sapervisiDn  or 
transfer  his  authority  to  represent  his  principal,  at  least  with- 
out the  principal's  consent;  otherwise  he  oonld  evade  ereiy  re- 
sponsibility imposed  by  law  upon  him  by  simply  absenting  him- 
self from  meetings^  or  by  avoiding  information  of  the  acts  of  the 
other  directors  in  expressing  the  will  of  the  corporatian,  or  by 
delegating  an  employi  to  act  as  trustee  for  him.  Korawetx  on 
Private  Corporations,  in  section  536^  says:  The  general  super- 
vision and  direction  of  the  affairs  of  a  corporation  are  eqiecially 
intrusted  by  the  shareholders  to  the  board  of  directors;  it  is 
upon  the  personal  care  and  attention  of  the  directors  tiiat  the 
shareholders  depend  for  the  success  of  their  enterprise.  It  fol- 
lows that  authority  to  delegate  these  general  powers  of  manage- 
ment cannot  be  implied.  Thus,  the  directors  of  a  compai^ 
have  no  implied  authority  to  enter  into  a  contract  with  a  cred- 
itor by  which  the  entire  management  of  the  company's  affairs  is 
placed  in  his  control  until  the  debt  has  been  paid. 

Third  persons  may  hold  directors  liable  in  positive  torl^  upon 
the  principle  that  a  positive  wrong  done  by  a  servant  <x  ordinaiy 
agent  must  be  applied  to  the  misfeasance  of  directors  also:  Sal- 
mon V.  Bichardson,  80  Conn.  860,  79  Am.  Dec  855. 

Persons  having  in  their  custody  gunpowder  or  other  instru- 
ments of  danger  should  keep  them  with  the  utmost  care.  The 
risk  incident  to  dealing  with  fire,  fireamu^  ezplodve  or  hi^^y 
inflammable  matters^  corrosive  or  otherwise  dangerous  or  nox- 
ious fluids,  •  •  .  •  is  accounted  by  the  common  law  among  those 
which  subject  the  actor  to  strict  responsibility.  Sometimes  the 
term  'consummate  care*  is  used  to  describe  the  amount  of  cau- 
tion required;  but  it  is  doubtful  whether  even  this  be  strong 
enough.  At  least,  we  do  not  know  of  any  English  case  of  this 
kind  (not  falling  under  some  recognized  head  of  exception) 
where  unsuccessful  diligence  on  the  defendant's  part  was  held 
to  exonerate  him":  Webb's  Pollock  on  Torts,  615. 

^^^  A  company  charged  with  an  obligation  of  this  nature  can- 
not devolve  it  upon  another  in  a  manner  so  as  to  exonerate  the 
company  from  a  liability  for  an  injury  caused  to  a  third  person 
by  the  negligent  way  in  which  the  duly  pertaining  to  the  care  of 
giant  powder  or  other  dangerous  explosives  may  be  executed. 
Tn  torts^  the  relation  of  principal  and  agent  cannot  lelieve  the 
wrongdoer:  Berghoff  v.  McDonald,  87  Ind.  559. 
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It  is  Tumeceasaiy  to  consider  the  rale  which  relieves  the  ma** 
ter  £roin  liabilitj  for  his  serranVs  acts,  where  the  servant  doea 
something  outside  of  his  employment,  for  that  is  not  involyed. 

But  the  case  does  present  facts  to  which  this  principle  fit^^ 
that  whatever  the  servant  is  intrusted  by  the  master  to  do  f of 
him  must  be  performed  with  a  like  degree  of  care  which  the 
law  holds  the  master  to  were  he  acting  for  himsell 

We  apply  this  principle  for  the  reason  that  there  is  a  pre- 
smnption  that  the  trustees  of  a  trading  corporation  know  of  the 
principal  articles  in  which  the  company  deals,  and  whether  or 
not  snch  articles  are  highly  dangerous  to  life  and  property. 

It  is  therefore  the  duty  of  the  trustees  of  a  corporation  deal- 
ing in  ezplosives  to  exercise  such  reasonable  supervision  over  the^ 
management  of  their  company's  business  as  will  result  in  th» 
observance  of  the  utmost  care  on  the  part  of  the  subordinates 
who  direct  or  handle  the  explosives.  This  role  grows  out  of 
*^e  great  principle  of  social  duty  that  every  man,  in  the  man- 
agement of  his  .own  affairs,  whether  by  himself  or  by  his  agents 
or  aeryants,  shall  so  conduct  them  as  not  to  injure  another;  and 
if  he  does  not^  and  another  thereby  sustains  damage,  he  shall 
answer  for  it'':  Farwell  v.  Boston  etc.  R  B.  Co.,  4  Met.  49,  88^ 
Am.  Dec  339.  It  is  likewise  their  duty  to  avoid  the  creation  of 
nuisances  by  their  corporation,  through  its  employte  acting 
within  the  line  of  their  duties. 

Nor  will  inaction  by  itself  overthrow  the  force  of  this  obliga- 
tion upon  trustees  to  so  control  their  corporation's  business  as 
to  not  negligently  injure  third  persons.  Along  with  the  as- 
somption  of  the  duties  of  trusteeship  go  the  duties  of  exercising 
reasonable  care  in  the  manner  of  performing  those  duties.  "^"^ 
This  reasonable  care  appears  not  to  have  been  exercised  in  this 
case,  where  the  corporation,  by  its  trustees,  permitted  a  publie 
nuisance  to  be  created,  and  to  continue,  whereby,  as  a  conse- 
quence of  the  act  of  permitting  it,  a  third  person,  not  in  faulty, 
has  been  killed. 

Because  directors  are  themselves  agents,  it  is  none  the  less 
true  that  they  owe  a  common-law  duty  to  third  persons.  It 
they  violate  that  duty,  they  are  responsible,  whether  the  viola- 
tion is  the  result  of  a  wrongful  omission  or  eommissiont 
Mechem  on  Agency,  sec.  572.  Were  the  rule  such  that  wrong-^ 
fd  commission  alone  meant  liability,  as  before  indicated,  di- 
rectors' statutory  duties  to  manage  would  be  sufficiently  per- 
formed by  absence;  and,  the  denser  the  ignorance  on  a  direct* 
or's  part  of  the  business  of  his  conoem^  the  more  certain  his 
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exoneration  from  liabQity  for  the  tortious  ads  of  the  companj'i 
employ^    Such  a  rule  would  be  unhealthy  and  unsound. 

The  liability  of  a  director  in  tort  ia  not  to  be  ayoided  by  his 
«Sricariou8  character/'  where  the  tort  of  the  corporation  has 
been  committed  through  the  directors:  Nunnelly  t.  Southern 
Iron  Oo^  94  Tenn.  897;  Bank  of  Atdiison  06.  t.  ByeB%  139 
Mo.  627;  Delaney  t.  Bodiereau,  84  La.  Ann.  1123, 44  Am.  Bep. 
466. 

Belationship  of  contract  to  a  corporation  neither  adds  to  nm 
subtracts  from  a  man's  duty  to  strangers  to  so  use  his  own 
property,  or  that  under  his  control  as  not  to  injure  another: 
Baird  ▼.  Shipman,  132  HI.  16, 22  Am.  Si  Bep.  504;  Bidie's  note 
to  Kunnelly  ▼.  Southern  Iron  Oo.,  94  Tarn.  397;  Jenne  t.  Sut- 
ton, 43  N.  J.  L.  257,  34  Am.  Bep.  578;  Mayer  t.  ThompiOD- 
Hutchinson  Bldg.  Co.,  104  Ala.  611,  63  Am.  St.  Bep.  88. 

Eminent  judges  have  drawn  distinctions  between  a  trastee's 
liability  for  misfeasancCy  malfeasance,  and  nonfeasance:  Bdl  ▼. 
Josselyn,  3  Gray,  309,  63  Am.  Deo.  741.  But  jthey  are  of  no 
▼ital  importance  on  this  appeaL  Kerertheless,  reasoning  upon 
these  distinctionSy  defendants  have  argued  that  they  axe  liahle;^ 
if  at  all,  to  the  corporation  only,  inasmuch  as  the  record  shows 
nonfeasance  merely,  or  nonexecution  of  the  duties  of  their  '*'' 
directorships.  This  argument  seems  to  OYerlook  the  proposition 
that  directors  are  charged  with  the  affirmative  duty  of  knowing 
something  of  the  management  of  their  company's  business^  and 
of  exercising  reasonable  supervision  of  its  management.  Msa- 
agemWt  usually  signifies  positiye,  rather  than  nq;ati?^ 
conduct. 

As  a  matter  of  defense,  it  is  proper  to  show  all  facts  by  ^riiich 
the  jury  can  say  whether  the  inaction  or  ignorance  relied  on  is  a 
sufficient  excuse  for  the  wrong  done.  But  we  have  no  hesitation 
in  saying  that,  upon  a  state  of  facts  like  that  before  us,  nonexe- 
cution which  resulted  in  the  positive  act  of  a  creation  snd 
maintenance  of  a  continuing  nuisance  on  account  of  which  s 
third  person  was  killed  amounts,  unless  explained,  to  misfea- 
sance upon  the  part  of  all  the  directors  of  the  company,  except 
as  to  Kenyon,  who,  it  appears  prima  facie,  must  have  actually 
known  of  and  authorized  the  nuisance.  As  to  him  it  was  mal- 
feasance. 

A  director  who  knew  nothing  of  the  nuisance,  and  who  could 
not,  by  exercising  ordinary  diligence  in  control,  have  known  of 
it,  or,  generally  speaking,  one  who,  considering  the  situation  and 
all  the  attendant  oircumstancee,  has  performed  his  duty  of  tik* 
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ing  care  is  not  liable,  and  cannot  be  held  bo.  In  this  ease  the 
defense  must  show  this  though,  for  a  prima  facie  case  is  made 
by  plaintiff. 

Dae  care  inyolves  seyeral  elements  relatire  to  the  drcnm- 
Btances  of  the  ease.    Ordinary  care,  for  instance,  on  the  part  of 
a  corporation  that  deals  in  hardware  wonid  not  preyent  the 
storage  of  large  quantities  of  nails  in  a  frame  warehouse  in  the 
middle  of  a  city.    The  dangers  from  doing  so  wonld  be  slight, 
even  in  case  of  fire  or  lightning;  bnt  such  a  practice  with  giant 
powder  or  nitroglycerine  would  be  negligence,  fraught  with  im* 
minent  peril  to  life  and  property.    We  said,  in  conaidering  the 
law  of  negligence  in  a  boiler  explosion  case  (Johnson  ▼.  Boston 
etc  Min.    Co.,   16   Mont.    175):  ^Tamiliar  underlying   prin- 
ciples, cYolved  from  generations  of  experience  and  thought,  are 
to  be  applied  to  the  peculiar  ^*"  phases  presented  by  the  facts 
snd  drcumstances  of  the  particular  case  under  inyestigation. 
And  BO  we  find  the  opinions,  in  discussing  the  definition  of  'or« 
dinaiy  care,'  recognize  that  no  fixed  arbitrary  rule  can  be  laid 
down,  but  tiiat  the  degree  of  care  and  yigilance  required  varies 
according  to  the  exigencies  which  require  attention  and  yigi- 
Isnce,  conforming  in  amount  and  degree  to  the  particular  cir- 
cniDBtances  under  which  they  are  to  be  exercised.'' 

In  BaQway  Co.  ▼.  Ives,  144  U.  S.  408,  the  court,  in  very  clear 
language,  said:  '^There  is  no  fixed  standard  in  the  law  by  which 
a  court  is  enabled  to  arbitrarily  say  in  every  case   what 
conduct  shall  be  considered  reasonable  and  prudent^  and  what 
shall  constitute  ordinary  care,  under  any  and  all  circumstances. 
The  terms  'ordinary  care,'  'reasonable  prudence,'  and  such  like 
terms,  as  applied  to  the  conduct  and  affairs  of  men,  have  a  rela- 
tive significance,  and  cannot  be  arbitrarily  defined.    What  may 
he  deemed  ordinary  care  in  one  case  may,  under  different  sur- 
Toundings  and  circumstances,  be  gross  negligence.    The  policy 
of  the  law  has  relegated  the  determination  of  such  questions  to 
tile  jury,  under  proper  instructions  from  the  court.    It  is  their 
province  to  note  the  special  circumstances  and  surroimdings 
of  each  particular  case,  and  then  say  whether  the  conduct  of  the 
parties  in  that  case  was  such  as  would  be  expected  of  reason- 
^hle,  prudent  men  under  a  similar  state  of  affairs.    When  a 
given  state  of  facts  is  such  that  reasonable  men  may  fairly 
diSer  upon  the  question  as  to  whether  there  was  negligence  or 
iiot,  the  determination  of  the  matter  is  f  oi'  the  jury.    It  is  only 
^here  the  facts  are  such  that  all  reasonable  men  must  draw 

Ak.  SC  KV..VOU  LXXIV.- 
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the  same  oonclnsion  from  them  that  the  question  of  n^g^igence 
is  ever  considered  as  one  of  law  for  the  oonrt'' 

After  all,  therefore,  the  question  of  the  personal  liabilitj  of 
the  officers  of  this  corporation  for  the  negligence  which  re- 
sulted in  Cameron's  death,  resolves  itself  into  whether  or  not 
they  exercised  reasonable  diligence  in  the  control  and  super- 
vision in  their  management  of  the  corporation's  business,  or 
whether  they  were  negligent  in  doing  or  not  doing  so  under 
all  the  circumstances  of  the  case. 

^'^  The  case  must  be  reversed  and  remanded  for  a  new  triaL 
It  is  so  ordered. 

Brantly,  C.  J.,  and  Pigott,  J^  concur. 

NUISANOB— POWDER  WORKS.— The  manufacturing  and  keep- 
lug  of  large  Quantities  of  gunpowder  and  other  ezploeives  In  or 
dangerously  near  such  public  places  as  towns  and  highways  is  a 
public  nuisance,  and  Indictable  as  such,  whether  negligently  or 
carefully  conducted:  Wilson  v.  Phoenix  Powder  Mfg.  Go.,  40  W.  Va. 
418,  62  Am.  St.  Rep.  890,  and  note.  One  who  keeps  a  large  amount 
of  gunpowder  In  a  building  near  others  Is  liable  In  damages  for  In- 
juries resulting  therefrom:  Note  to  Laflln  etc  Powd^  Oo.  v.  Tear- 
ney,  10  Am.  St  Rep.  89. 

TRIAL.— ON  MOTION  FOR  A  NONSUIT  the  court  wffl  assume 
the  truth  of  facts  which  plaintiff's  testimony  legitimately  conduces 
to  prove,  though  they  are  controverted  by  defendant's  witnesses: 
Bmst  V.  Hudson  River  R.  R.  Oo.,  86  N.  Y.  9,  90  Am.  Dec.  781; 
Sheridan  v.  Brooklyn  etc.  R.  R.  Co.,  86  N.  Y.  89,  93  Am.  Dec  48a 

Xilabllity  of  Direotom  of  Oorporations  for  Torts.* 
Directors  of  corporations  are  regarded  as  agents  thereof,  and,  aa 
soch,  are  personaUy  liable  to  third  persons  for  fraud,  misfeasance, 
or  positive  wrongs.  ''Directors  of  a  corporation.  In  the  manage- 
ment of  its  affairs,  are  the  power  which  gives  expression  to  its 
win,  but  it  is  no  part  of  their  duty  to  perpetrate  crimes  or  frauds 
in  its  name  or  for  its  benefit  and,  whatever  the  liability  of  the 
corporation  may  be,  the  Individuals  who,  under  cover  of  their  oflSce 
of  directors,  commit  wrongs  or  frauds,  ought  to  be,  and  in  our 
Judgment  are,  upon  the  clearest  principles  of  law  and  Justice,  ac> 
countable  for  their  conduct  in  a  civil  action  at  the  suit  of  the  in* 
Jured  party,  and  whether  directors  of  a  corporation  are  to  be  re- 
garded as  its  agents  or  its  elements,  impartial  Justice  and  public 
policy  both  require  that  as  aU  natural  persons  are,  so  they  should 
be,  held  responsible  to  third  persons  for  the  misfeasances  by  them 
In  fact  committed  or  commanded.  The  familiar  principles  applica- 
ble In  the  case  of  positive  torts  committed  by  servants  and  ordi- 
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IilabllitT  of  ooTiMimte  directors  for  negligenoe:  17  Am.  St.  Repw  W-MI. 
Fenonai  lUMlity  of  corporate  offloen  to  third  persons:  48  Am.  St  Eep.  VlS-^aa 
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Duy  agents  must  be  applied  to  the  mlBfeasances  of  directors  also^ 
and,  thoagh  it  maj  sometimes  be  difflcalt  to  prove  the  actual 
partldpatloii  of  Indlvldiial  directors  in  the  acts  complained  of,  the 
legal  principle  which  subjects  them  when  discovered  Is  not  affected 
by  sach  contingency":  Salmon  v.  Blchardson,  80  Conn.  800,  79  Anu 
Dec26S,  257. 

*^o  one  should  be  permitted  to  escape  personal  liability,  for 
fraud  practiced  by  himself,  or  in  connection  with  others,  upon  an* 
other,  in  his  or  their  official  capacity  or  character  of  president* 
dhector,  or  secretary  of  a  private  corporation  upon  the  ground  that 
they  were  acting  for  the  corporation.  To  claim  exemption  upon 
the  ground  of  official  responsibility,  or  tliat  the  fraud  was  com- 
mitted for  the  benefit  of  the  corporation,  is  equivalent  to  claiming 
that  the  corporation  is  liable  for  the  fraud  of  its  officers,  and  the 
olBcers  themselves  are  not  liable":  BanlL  of  Atchison  County  v. 
Byefs,  138  Mo.  627-668. 

If  a  series  of  acts  or  continuous  course  of  conduct  on  the  part 
of  the  directors,  in  violation  of  a  statute,  finally  produces  the  ln« 
•olvency  of  the  corporation,  a  creditor  may  hold  such  directors  per* 
aouallv  liable  for  his  debt:  Patterson  v.  Stewart,  41  Minn.  Si,  16 
Am.  St  Rep.  671.  The  directors  of  a  corporation  constitute  Its  con- 
trolling power,  and  are  not  to  be  regarded  merely  as  its  agents  or 
Krrants  acting  under  a  delegated  authority.  The  doctrine  that 
principals  are  not  liable  for  the  willful  misconduct  of  their  agents 
cannot  be  applied  to  them,  for  they,  aa  well  as  the  corporation, 
are  liable  for  their  willful  wrongs:  Goodspeed  v.  East  Haddam 
Buik,  22  Conn.  630,  58  Am.  Dec.  439.  The  president  and  director 
<rf  an  incoriM>rated  omnibus  company  who  issues  an  order  to  the 
tevers  of  cabs  to  exclude  all  colored  persons  is  individually  liable 
for  the  election  and  personal  injury  of  a  colored  person  by  such 
driver:  Peck  v.  Cooper,  112  IlL  192,  64  Am.  Rep.  231.  If  an  incor- 
porated Irrigation  company,  its  president  acting  for  it,  by  its  ditches 
hijures  the  land  of  another.  In  the  perpetration  of  a  trespass,  both 
the  corporation  and  the  president  are  liable,  either  Jointly  or  sever* 
any:  Bates  v.  Van  Pelt,  1  Tex.  Civ.  App.  185.  If  a  trespass  has 
been  committed  by  a  corporation,  it  and  the  director  under  whose 
<Urection  it  acted  are  Jointly  liable  therefor:  Favorite  v.  Cottrill,  62 
Mo.  App.  118. 

Is  O'NeU  V.  Young,  68  Mo.  App.  628,  it  was  held  that  a  manag- 
big  director  of  a  corporation  is  not  personally  liable  to  one  of  its 
^ployte  who^  at  his  direction,  used  an  unsafe  appliance  furnished 
^  the  corporation,  unless  he  was  aware  of  the  unsafe  condition  of 
^e  appliance  at  the  time.  This,  for  the  reason  that  an  agent  is 
liable  to  third  persons  only  for  active  tort  or  misfeasance  while 
hurting  within  the  scope  of  his  agency.  In  Greenberg  v.  Whltcomb 
Lumber  Ck>.,  80  Wis.  226,  48  Am.  St  Rep.  811,  it  was  decided,  how* 
erer,  that  a  director,  who  was  an  officer  and  agent  of  a  corporation* 
^boee  duty  It  was  to  provide  safe  machinery,  but  who  set  an  in- 
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experienced  employ^  at  work  npon  a  machine  whldi  he  knew  to  be 
defective  and  dangerona,  waa  gnlltj  of  a  misfeaaance  and  reapon- 
afble  to  ancfa  employ^  for  Injuriea  occasioned  thereby. 

If  a  director,  as  agent  for  a  corporation,  knowlni^  opeiatee,  or 
aaaiati  in  operating,  a  street  railway,  when  the  license  tax  Imposed 
by  a  city  ordinance  on  such  business  Is  unpaid,  he  is  liable  to  pros- 
•cntlon  and  punishment,  aa  prescribed  by  such  ordinance:  Wyan- 
dotte V.  Corrigan,  35  Kan.  2L  The  directors  of  a  ooirporation  may 
be  held  personally  liable  for  a  nuisance  created  under  tfa^r  geneial 
authority  to  manage  the  business  of  the  corpcMratlon,  and  this 
though  they  may  be  Ignorant  of  the  particular  plan  adopted  by 
which  the  nuisance  is  created.  This  liability  is  placed  upon  the 
ground  that  'the  agents  of  a  corporation  are  dearly  liable  for  their 
tortious  acts;  they  are  therefore  liable  for  any  Injury  to  the  prop- 
erty of  others  amounting  to  a  nuisance,  and  the  liability  is  desily 
independent  of  any  liability  which  the  corporation  may  have  in- 
eurred**:  Nunnelly  v.  Southern  Iron  Co.,  94  Tenn.  897. 

The  directors  of  a  corporation  are  personally  liable  to  third  per- 
sons, aa  trustees  for  fraudulent  breaches  of  trust,  or  'willful  abase 
of  their  trust,  or  for  the  misapplication  of  the  funds  of  the  oorpoia* 
tion:  Robinson  ▼.  Smith,  2  Paige,  222,  24  Am.  Dec  212;  Hodges  ▼• 
New  Bngland  Screw  Go.,  1  R.  L  812,  68  Am.  Dec.  024. 

Directors  of  a  corporation  placing  bonds  in  the  hands  of  an  agent 
for  aale  and  falsely  and  knowingly  causing  them  to  be  Indorsed 
with  a  fraudulent  indorsement,  are  personally  liable  to  purchaser 
in  good  faith  relying  on  such  indorsement,  and  injured  by  the  mis> 
representation:  Olark  ▼.  Edgar,  84  Mo.  106,  54  Am.  Bq».  84.  If 
directors  of  a  corporation  knowingly  issue  illegal  stock  beyond  the 
amount  authorised  by  the  corporate  charter,  and  obtain  a  loan  up<n 
such  stock  as  collateral,  upon  representations  that  the  stock  Is  good 
and  valuable,  the  directors  are  personally  liable  without  first  suing 
the  corporation  upon  the  note  given  by  it  for  the  loan:  NaUonsl 
Exchange  Bank  ▼.  Sibley.  71  Ga,  728.  Or,  if  the  dlrectora  of  a  cor- 
poration make  a  fraudulent  overissue  of  stock,  they  axe  personsBy 
liable  to  a  subsequent  purchaser  thereof,  to  whom  they  have  given 
a  stock  certificate:  Bruff  ▼.  Mali,  86  N.  T.  200.  And  the  directors 
of  a  corporation  which  has  purchased  the  franchises  and  property 
of  another  corporation  are  personally  liable  to  the  creditors  of  tbe 
latter  for  a  misapplication  of  Its  assets,  leaving  Its  debts  unpaid: 
National  Bank  v.  Texas  Inv.  Co.,  74  Tex.  421.  Directors  of  a  oor> 
poration  are  personally  liable  for  their  tort,  if  they  sufTer  the  eoi^ 
porate  funds  or  property  to  be  wasted  or  lost  by  gross  negllgenoe 
and  inattention  to  the  duties  of  thebr  trust:  Horn  SUtst  ICIb.  Oe^  ▼• 
Ryan,  42  Minn.  19a 
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BOCKEFRLLEB    V.   DeLLINGEB. 
[22  Montana,  41S.] 

PARTNBHSHIP  IN  LANDS.— Although  a  partnerehlp  aa 
OTKb  cannot  bold  the  legal  title  to  land,  it  may  In  equity  own  real 
estate  without  reference  to  the  title  at  law,  it  being  of  no  import* 
ance  who  holds  the  legal  title,  or  how  he  came  by  it,  excepting  so 
Car  as  theee  facts  express  or  reveal  the  intention  of  the  partnership. 

PARTNERSHIP  IN  LAND— BIGHTS  OP  CREDITORS.- If 
land  la  purchased  by  a  partnership  with  partnership  assets  and  for 
partnership  purposes,  and  is  then  mortgaged  in  order  that  the  part- 
nerahlp  may  obtain  money  for  use  in  furthering  the  business  of 
the  tirm,  such  mortgage  is  superior  to  a  prior  judgment  against  one 
of  the  members  of  the  firm,  even  though  none  of  the  money  real- 
ized on  the  mortgage  is  used  in  the  partnership  business. 

E.  Schamikow  and  W.  H.  De  Witt,  for  the  appellant. 

O.  E.  Winaton,  for  the  respondent. 

***  PIQOTT,  J.  Action  to  foreclose  a  mortgage  upon  lot 
2  in  block  117  in  Anaconda^  Deer  Lodge  county,  known  as  the 
^Cottage  Home  property/'  made  by  defendants  Boot  and 
Vineyard  to  secure  the  payment  of  their  note  for  two  thousand 
dollars  to  plaintiff,  made  September  17,  1892.  The  complaint 
alleges,  among  other  things,  that  the  defendants  Samuel  D. 
Boot  and  Gordon  C.  Vineyard  were  copartners  in  a  certain 
patent  for  improvements  in  cable  railways,  and  in  the  sale,  in- 
troduction, and  operating  thereof;  that  contemporaneously  with 
the  execution  of  the  note  and  mortgage  and  as  part  of  the  same 
transaction,  they,  as  such  copartners,  purchased  from  one 
Parrott  the  land  affected  by  the  mortgage,  and  that  the  sum 
mentioned  in  the  note  was  lent  by  plaintiff,  and  borrowed  by 
*^^  them  as  copartners,  for  the  purposes  of  the  partnership 
business;  that  the  land  mortgaged  was  partnership  property, 
and  was  paid  for  with  assets  belonging  to  the  partnership;  and 
that  the  defendant  Dellinger  claims  some  interest  in  or  lien  on 
the  land,  which  interest  or  lien  is  subject  to  the  lien  of  plain- 
tiff's mortgage.  Dellinger,  in  his  answer,  denies  the  averments 
of  the  complaint  with  respect  to  the  partnership,  and  affirm- 
atiyely  sets  up  that  on  April  1, 1892,  he  recovered  judgment  in 
the  district  court  of  Deer  Lodge  county  against  defendants 
Vineyard  and  wife  for  two  thousand  one  hundred  and  seventy- 
aeren  dollars  and  fifty  cents,  which  was  duly  entered  and  dock- 
eted on  that  day,  and  remains  wholly  unpaid;  that,  the  same  is 
a  lien  upon  the  land  prior  and  superior  to  that  created  by  the 
mortgage,  and  prays  for  a  decree  that  out  of  the  proceedt  "U- 
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rived  from  the  f oredosore  tale  he  be  paid  the  amount  of 
Judgment^  as  a  first  lien  and  charge  npon  the  lands  and  such 
proceeds.    The  court  f onnd,  in  effect^  that  DeUinger  zeooTered 
a  judgment  against  Vineyard  and  wife  as  allied  in  the  answer, 
which  judgment  was  duly  docketed  on  April  1^  18M;  that  on 
September  17, 1892,  defendants  Gordon  C.  Yineyard  and  Sam- 
uel D.  Boot  bought  from  Parrott  the  Cottage  Homa  proper^, 
and  as  part  of  the  same  transaction,  so  &r  as  thej  were  con- 
cerned, executed  to  plaintiff  a  mortgage  thereon  to  secure  the 
payment  of  the  two  thousand  dollars  then  borrowed,  and  repre- 
sented by  the  note;  that,  at  the  time  of  the  purchase  from  Par- 
rott, Boot  and  Yineyard  were  copartnery  as  allied  in  the 
complaint,  under  the  firm  name  of  Yineyard  &  Boot;  and  that 
the  consideration  of  the  conyeyance  by  Parrott  to  them  was  sn 
interest  in  the  copartnership  assets;  that  the  porchaae  was  a 
partnership  transaction,  and  the  conyeyance,  though  made  to 
them  as  individual  persons,  was  also  a  partnership  transaction; 
that  the  land  belonged  to  the  copartnership,  and  that  tha  mort- 
gage was  executed  for  the  purpose  of  raising  money  to  further 
the  partnership   enterprise  in  connection  with   the   tramway 
device,  and  to  pay  certain  partnership  debts;  that  '1h»  lot  so 
purchased  and  mortgaged  was  not  used  for  any  partneiahip 
purpose  other  than  to  raise  the  money,  the  payment  of  which 
was  secured  ^^  by   the  mortgage;   and  that  thirteen  hun- 
dred dollars  of   the  sum  so   borrowed   from  plaintiff   were 
used  for  the  payment  of  certain  partnership  debts^  and  in  the 
partnership  business.    As  matter  of  law,  the  court  concluded 
{hat  the  judgment  lien  of  DeUinger  is  inferior  to  the  mort* 
gage  lien  of  plaintiff;  that  plaintiff  is  entitled  to  have  the  full 
amount  of  his  mortgage  declared  a  first  lien  on  the  land,  and 
to  a  sale  thereof  in  satisfaction;  that  DeUinger  is  entitled  to 
have  any  overplus  resulting  from  the  sale,  not  ^^^m^^^g  a 
moiety,  applied  in  or  toward  the  satisfaction  of  his  judgment 
A  judgment  and  decree  were  entered  accordingly,  and  thers- 
from,  as  weU  as  from  an  order  refusing  a  new  trial  DeDisger 
appeals. 

1.  The  first  assignment  of  error  is,  that  the  evidence  is  in- 
lufficient  to  justify  the  finding  that,  out  of  the  two  tiioussnd 
doUars  borrowed  of  plaintiff,  the  sum  of  thirteen  hundred 
doUars  was  used  for  the  benefit  of  the  partnership.  Abun- 
dance of  testimony  was  adduced  tending  to  provB  the  fset  so 
found,    and   the   finding   cannot   be   disturbed.    The  oUiar 
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Andingi^  all  of  whieh  are  based  upon  nncontradieted  eridenee 
folly  juatifying  them^  are  conceded  to  be  correct 

2.  The  condiuion  of  the  court  that  Dellinger's  judgment  lien 
was  inferior  to  plaintiff's  mortgage  lien,  aa  against  Vineyard, 
to  the  fnll  amonnt  of  the  mortgage,  ia  attacked  as  not  sapported 
by  the  findings  of  fact;  the  contention  being  that  the  mortgaged 
land  itself  was  neyer  actually  used  in  the  partnership  business, 
and  that  only  a  part  of  the  money  borrowed  from  plaintiff  upon 
the  mortgage  was  used  by  the  firm*  From  this  it  is  argued 
that  the  land  purchased  of  Parrott  was  owned  by  Boot  and 
Vineyard  indiyidually,  as  mere  tenants  in  common,  and  that, 
ther^ore,  the  lien  of  DeUinger'a  judgment  attached  to  Vine- 
yard's nndiyided  half  interest  immediately  upon  the  delivery 
of  the  oonyeyance  of  September  17,  1892.  Plaintiff's  position 
ii^  that  the  land  was  partnership  real  estate,  and  that  his  mort- 
gage is  a  lien  superior  in  right  to  the  lien  of  Dellinger. 

From  the  time  it  is  docketed,  a  judgment  becomes  a  lien 
upon  the  nonezempt   real  property  of   the   judgment  debtor 
^^  then  owned  or  within  six  years  thereafter  acquired,  by  him, 
and  situate  in  the  county  where  the  docket  is  kept:  Gomp. 
Stats.  1887,  div.  1,  sec.  807;  Code  Civ.  Proc.  1895,  sec.  1197.    It 
ia  not  a  specific  lien,  or  a  lien  in  rem.    It  affects  or  charges  only 
the  actual  interest  of  the  debtor  in  the  land — ^the  subject  of  the 
ownerahip — and  does  not  create  a  preference  over,  but  is  sub* 
jeet  to^  all  prior  legal  or  equitable  titles  in  other  persons: 
Vaughn  t.  SchmaMe,  10  Mont.  186;  Page  t.  Thomas,  43  Ohio 
Si  38,  54  Am.  Bep.  788;  Harney  v.  First  Nat  Bank,  52  N.  J. 
Eq.  697.    When  Dellinger's  judgment  was  docketed.  Vineyard 
bad  no  interest  in  the  land.    Whatever  interest  he  afterward 
bdd  was  acquired  by  the  conveyance  of  September  17,  1892, 
and  to  Buch  interest  the  lien  attached.    What  was  that  inter- 
est?   Although  a  partnership,  as  such,  cannot  hold  the  legal 
title  to  land,  it  may  in  equity  own  real  estate,  without  refer- 
ence to  the  title  at  law;  it  being  of  no  importance  who  holds 
the  l^al  title  ''or  how  he  came  by  it,  excepting  so  far  aa  these 
facts  express  or  reveal  the  intention  of  the  partnership":  Par- 
Bons  on  Partnership,  4th  ed.,  sec.  267.    ''Nor  does  it  seem  to  be 
material  in  what  manner  or  by  what  agency  the  land  is  bought, 
or  in  what  name  it  stands.    It  may  be  conveyed  to  all  the  part- 
ners as  tenants  in  common,  and  this,  perhaps,  is  the  usual  and 
best  way.  .  •  •  .  Nor  is  it  necessary  that  the  trust  (in  favor  of 
the  partnership)  should  be  expressed;  for,  however  proper  and 
expedient  this  is,  yet,  if  the  trust  be  wholly  omitted,  and  have 
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no  ezistence  on  record,  the  law  will  aometimeB,  and  eqiiitj  al* 
wajBy  supply  this  want  and  treat  the  ownership  aa  a  dirtmet 
tniflt,  if  only  the  trust  exist  and  is  capable  of  proof,  and  the 
land  be  in  fact  and  substance  partnership  property*':  Pareons 
on  Partnership,  4th  ed.,  sec.  265.  The  deed  runs  to  Gordon 
C.  Vineyard  and  Samud  D.  Boot  as  grantees,  from  which  the 
inference  arises^  prima  facie,  that  they  took,  not  aa  partners, 
but  as  tenants  in  common,  each  owning  an  undivided  half  inter- 
est. Unless  rebutted  this  inference  is  concluaiTe,  and  Detlin- 
ger's  judgment  would  be  a  lien  on  the  half  interest  of  Yineysrd 
superior  to  ^^  plaintiffs  mortgage  thereon.  Awynming,  as 
we  do,  that  the  conveyance  by  Parrott  was  prior  in  point  of 
time  to  the  mortgage  by  Vineyard  and  Boot,  there  was  an  ap- 
preciable interval  between  these  two  instruments  of  September 
17th,  during  which  the  judgment  of  Dellinger  would  become  a 
lien  upon  the  interest  bdonging  to  Vineyard.  If  the  land  was 
acquired  and  held  by  Vineyard  and  Boot  as  partnership  prop- 
erty, the  mortgage,  though  executed  subsequently  to  the  trans- 
fer by  Parrott,  and  not  connected  with  i^  woidd  take  prece- 
dence of  the  lien  of  the  judgment;  for  in  that  case  the  only  in- 
terest Vineyard  could  have  in  the  land  would  be  his  share 
therein,  or  his  proportion  of  the  residue  thereof  after  settle- 
ment of  all  partnership  affairs,  including  liabilities  incurred 
after  the  conveyance:  Page  v.  lliomas,  43  Ohio  St.  38,  54  Ant 
Bep.  788.  Until  such  settlement  was  made,  creditors  of  the 
partnership  might  by  legal  process  subject  the  land  to  the  pay* 
ment  of  their  demands;  and  the  copartnership,  the  owner  in 
equity,  in  the  name  of  and  by  its  members,  in  whom,  cdlee- 
tively,  is  the  whole  legal  title  as  well  as  the  equitable  owner- 
ship, might  mortgage  the  land,  thereby  creating  a  lien  su- 
perior to  that  theretofore  imposed  by  the  docketing  of  a  judg- 
ment against  one  of  the  partners. 

The  consideration  for  the  conveyance  by  Parrott  of  the  Cot- 
tage Home  property  was  the  assignment  to  him  by  Boot  and 
Vineyard,  as  copartners,  of  an  interest  in  the  partnership  as- 
sets. The  mortgage  to  plaintiff  was  made  for  the  purpose  of 
raising  money  to  further  the  partnership  business,  and  to  pay 
certain  partnership  debts.  The  purchase  from,  and  the  deed 
of  conveyance  by,  Parrott  was  a  partnership  transaction. 
These  facts  are  sufBcient  to  establish  the  partnership  character 
of  the  land  purchased  from  Parrott  and  mortgaged  to  plaintiff. 
The  intention  of  the  parties  at  the  time  the  conveyance  was 
made  is  the  proper  criterion  by  which  to  determine  whether 
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the  real  estate  granted  to  them  then  became  a  portion  of  the 
partnership  assets.  To  evince  presnmptively  the  intention  to 
take  and  hold  land  as  partnership  property^  which  has  been 
conveyed  to  the  several  copartners^  nothing  need  be  shown, 
except  that  the  land  was  purchased  with  partnership  assets  or 
^**  fonds;  and,  in  the  absence  of  all  circumstances  tending  to 
prove  the  intention  to  have  been  otherwise,  that  presumption 
will  nsnally  control  and  be  decisive.  As  an  aid  in  ascertaining 
the  intention  or  design  of  the  grantees,  it  is  proper  to  receive 
evidence  with  respect  to  any  matters  having  a  tendency  to  dis- 
close that  intention,  whether  occurring  before  or  after  the 
purchase.  To  make  the  land  conveyed  to  the  partners  as  in- 
dividual persons  partnership  property,  it  is  not  absolutely  in- 
dispensable that  the  land  should  be  actually  used  for  partner- 
ship purposes;  but  evidence  that  it  was  so  used  is  some  evi- 
dence that  the  conveyance  is  to  be  treated  as  granting  to  the 
partnership  the  equitable  ownership,  and  that  the  conveyance 
is  not  to  have  the  legal  effect  of  making  the  grantees  simply 
tenants  in  common.  These  rules  are  supported  by  reason,  and 
in  accord  with  the  decided  weight  of  authority:  Hoxie  v.  Carr, 
1  Sumn.  173;  Fed.  Cas.  No.  6802;  Smith  v.  Smith,  6  Ves.  Jr. 
189;  Hunt  v.  Benson,  2  Humph.  459;  King  v.  Weeks,  70  N.  G. 
372;  Buchan  v.  Sumner,  2  Barb.  Oh.  165,  47  Am.  Dec  305; 
CoDumb  V.  Bead,  24  N.  T.  605;  Fairchild  v.  Fairchild,  64  N.  Y. 
471;  George  on  Partnership,  sees.  45,  48;  Qoldthwaite  v. 
Janney,  102  Ala.  481,  48  Am.  St.  Bep.  56,  and  note  67;  note 
to  Page  T.  Thomas,  43  Ohio  St.  38,  54  Am.  Bep.  793,  and  cases 
there  cited;  and  see  McKinnon  v.  McKinnon,  56  Fed.  Bep.  409. 
In  the  case  at  bar,  the  court  found,  and  the  evidence  tends 
to  show,  not  only  tliat  the  land  was  bought  with  partnership 
assets,  and  for  partnership  purposes^  but  that  it  was  mortgaged 
in  order  that  the  partnership  might  thereby  obtain  money  for 
use  in  furthering  the  business  of  the  firm.  True^  the  land  was 
not  physically  devoted  to  the  active  prosecution  of  the  tram- 
way enterprise,  but  it  unquestionably  was  devoted  to  a  pur- 
pose within  the  scope  of  the  partnership.  Had  none  of  the 
money  raised  by  the  mortgage  been  applied  to  partnership  uses, 
the  result  would  not  be  different;  for  failure  to  apply  the  money 
to  the  use  of  the  partnership  would  serve  only  as  an  item  of 
evidence,  tending  to  prove  that  the  intention  of  ^^^  Boot  and 
Vineyard  was  to  acquire  and  hold  the  land  as  tenants  in  com- 
mon, and  not  in  trust  for  the  copartnership. 
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As  we  have  saidy  there  is  no  attack  upon  the  findings  of  tiie 
«>urt  that  the  conveyance  by  Parrott  was  in  oonsidention  of 
an  interest  in  the  partnership  assets  of  Vineyard  &  Boot^  that 
the  purchase  and  the  conveyance  were  partnersfaip  transse- 
tions^  and  that  the  mortgage  was  executed  for  the  pnrpoee  of 
raising  money  for  the  benefit  of  the  partnership,  l^iese  find- 
ings are  amply  sniBcient  to  justify  the  oondnsionB  of  law  and 
the  decree  of  the  court  in  favor  of  the  plaintifi^  eren  if  tiie 
evidence  had  disclosed  that  none  of  the  money  borrowed  from 
plaintiff  was  used  by  the  partnership. 

Let  the  judgment  be  affirmed. 

Hunty  J.,  ooncura. 
Brantly,  C.  J.,  disqualifled. 


IN  THB  OABE  of  Quinn  v.  Qulnn,  22  Mont  406,  It  was  held,  on 
the  authority  of  the  principal  case,  that  lands  purchased  with  piu^ 
nershlp  funds  for  partnership  purposes  are  firm  property,  althoa^ 
the  title  is  taken  in  the  name  of  one  of  the  partiMcai  or  Is  con- 
veyed to  such  partners  as  tenants  in  common. 

PARTNBBSHIP.— RBAL  BSTATB  bought  with  partnershtp 
fnndfl  for  firm  purposes  and  applied  to  firm  uses  or  &itmd  or  csi^ 
fled  as  a  partnership  asset,  is  deemed  In  equity  to  be  firm  property, 
no  matter  in  whom  the  title  Is  vested:  £U>binson  Bank  ▼.  IfiOsr,  IB 
III  244,  46  Am.  St  Rep.  888;  and  as  such  it  Is  subject  to  the  pay- 
ment of  partnership  obligations  in  preference  to  the  indlTidual  debts 
of  partners:  Qoldthwalte  v.  Janney,  102  Ala.  431,  48  Am.  8t  R^ 
66;  Page  v.  Thomas,  43  Ohio  8t  88,  54  Am.  Rep.  788L  See  extended 
notes  to  the  cases  last  cited  for  a  f uU  discussion  of  partnership  resl 
estate;  alsob  Stover  ▼•  Stover,  180  Pa.  St  425,  57  Am.  8t  Bsp.  66i 
and  notsb 
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[21  MORTAHA,  449.] 

APPEAL-STAY  BONDS— JUSTIFICATION  OF  8URB- 
TIBS.— The  statute  requiring  a  Justification  of  sureties  on  a  ats/ 
bond  Is  directory  and  is  meant  to  be  for  the  respondent's,  and  not  sp- 
pellanf  s>  benefit,  and  may  be  waived  by  the  former. 

APPBAL  BONDS—RIGHT  OF  SURETIBS.-StBy  of  ereeih 
tion  being  a  consideration  of  great  value,  sureties  who  execute  an 
undertaking  therefor  have  a  right  to  rely  upon  the  letter  of  their 
bond,  and  to  stand  upon  the  entirety  of  the  expressed  consideratioii 
therein,  and  their  liability  cannot  be  extended  by  implication. 

APPEAL-STAY  BONDS-RELEASE  OF  SURBTIES-^ore- 
tles  who  execute  a  stay  bond  in  consideration  of  stay  of  exeentloo 
pending  the  determination  of  an  appeal  are  released  from  liability 
to  pay  the  judgment  appealed  from  upon  its  affirmance,  by  levy  and 
sale  under  execution  of  the  property  of  the  Judgment  debtor  l>etors 
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tbt  ^ipeal  is  determined,  alfhongli  such  suietiei  have  fUled  to  Joft- 
tttj  on  the  tMDd  as  required  by  statnteb  after  exception  to  their 
•nffldency  has  been  made  In  due  form. 

APPEAL-STAY  BONDS-BBLBAfiB  OF  SUBBTIBS- 
CXBTIOBARL— The  action  of  the  trial  court  In  entering  Judgment 
against  snretieB  on  a  stay  bond  on  appeal  after  the  property  of  the 
judgment  debtor  has  t>een  levied  upon  and  sold  under  execution  be- 
fore the  determination  of  the  appeal*  whereby  the  sureties  are  re> 
leaaed  from  liability,  is  in  excess  of  lurisdiction,  and  may  be  re- 
Tiewed  <w  eertiorail 

APFBAI/-49TAY  BONDS-BBLBASB  OF  8UBBTIB8.— The 
•oreties  on  a  stay  bond  on  appeal  are  released  from  liability  if  eze- 
CQtUm  is  issued  on  the  Judgment  and  levied  before  the  determina- 
tion of  the  appeal,  notwithstanding  the  stay,  and  the  fact  that  sale 
under  tlie  execution  is  prevented  by  an  Injunction  to  wliich  the 
sureties  are  not  parties  is  inmiaterial,  and  does  not  afCeei  thehr  Ua- 
hOity  thus  released. 

&  H.  Harwood  and  IL  McBride,  for  the  rdaton. 

A.  1.  Campbell  and  8.  Foi^  for  the  respondenti 

^"^  HUNT,  J.  Hie  consideration  of  fhe  nndertaldiig  of 
these  relators  was  a  etay  of  execution  pending  the  determination 
«f  the  appeal  from  the  district  to  the  supreme  oonrt  in  the 
ease  of  Beck  t.  O'Connor,  21  Mont  109.  If  no  stay  oould  have 
been  had  until  the  judgment  of  this  court  was  rendered,  the 
sureties  might  never  have  executed  the  bond.  Certain  present 
conditions  often  exist  under  which  a  man  will  assume  a  liability 
upon  an  appeal  and  stay  bond  which  under  other  eircumstanoes 
he  would  not.  Hie  suspension  of  a  levy  under  an  execution 
Against  a  judgment  debtor  until  his  appeal  can  be  heard  by  the 
supreme  court  may  operate  so  advantageously  to  such  an  ap- 
pellant as  to  impose  upon  the  sureties  on  the  stay  bond  com- 
paiatively  slight  risk  of  eventually  having  to  pay  the  judgment 
appealed  from  should  the  same  be  affirmed;  while  a  levy  before 
the  appeal  is  heard  and  determined  might  have  the  effect  of 
roining  the  appellant^  and  removing  every  opportunity,  other- 
wise close  at  hand,  to  prepare  himself  to  pay  the  judgment,  if 
affirmed,  and  to  protect  his  sureties  against  payment  on  their 
part  Stay  of  execution  being  a  consideration  of  great  value, 
sureties  who  execute  an  undertaking  therefor  have  a  right  to 
rely  upon  the  letter  of  their  bond,  and  to  stand  upon  the  en- 
tirety of  the  expressed  consideration  therein,  and  their  liabil- 
ity cannot  be  extended  by  implication:  Smith  v.  Lovell,  2 
Mont  332.  This  principle  is  formulated  in  sections  3680  and 
3681  of  the  Civil  Code,  which  provide  that  a  surety  cannot  be 
held  beyond  the  express  terms  of  his  contract,  and  that,  in  the 
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interpretation  of  the  terms  of  a  contract  of  suretjahipy  the 
same  rules  are  to  be  observed  as  in  the  case  of  other  contracts. 
In  the  application  of  these  general  rules  it  is  necessaiy  that 
relators  be  secured  the  consideration,  and  the  entire  eonsdera- 
tion  named  in  the  express  terms  of  their  bond  or  undertaking, 
unless  thej  hsTO  done  that  which  has  excluded  them  from  the 
benefits  of  the  rules.  Let  us  see  if  they  have.  The  record 
shows  that  they  agreed  that,  in  consideration  of  a  atay  of  exe- 
cution of  the  judgment  appealed  from,  they  became  bound  in 
the  sum  named  in  the  undertaking  that  if  said  judgment  ap- 
pealed ^'^  from,  or  any  part  thereof,  was  afiB[rmed,  or  the 
appeal  was  dismissed,  by  the  supreme  court  appellant  Beck 
would  pay  respondents  Cooper  and  O'Connor  the  amount 
directed  to  be  paid  and  all  damages  and  costs  awarded  against 
appellant  on  the  appeal.  They  did  not  agree  to  pay  if  any 
stay  was  given,  bnt  did  if  a  stay  was  given  until  the  appeal  was 
affirmed  or  dismissed  by  the  supreme  court 

But  what  occurred?  Nearly  a  whole  year  before  tfaia  eouit 
handed  down  its  opinion  in  the  appealed  suit  of  Beck  t.  O'Con- 
nor, 21  Mont.  109,  affirming  the  judgment  of  the  lower  court, 
execution  on  the  judgment  appealed  from  had  been  issoed  by 
an  order  of  the  district  court,  made  at  the  instance  of  re- 
spondents Cooper  and  O'Connor,  the  property  of  the  appeDant 
Beck  had  been  levied  upon  and  sold,  and  the  proceeds  of  such 
sale  had  been  applied  on  the  judgment  appealed  from.  So  &r, 
this  action  of  respondents  was  in  total  disregard  of  the  con- 
tract of  the  sureties,  and  put  the  respondents  in  an  attitude  of 
announcing  to  the  sureties  that,  as  respondents,  they  would  no 
longer  rely  upon  the  undertaking  for  a  stay,  bnt  had  aban- 
doned the  same,  and  had  resorted  to  their  execution  by  levy- 
ing upon  the  appellant's  property. 

Now,  we  inquire  whether  the  bondsmen  can  avail  themselves 
of  this  action  of  respondents  to  claim  exoneration  from  lia- 
bility on  the  stay  bond.  Counsel  say  the  sureties  cannot^  evoi 
though  their  contract  is  express  in  its  term%  because  of  tiieir 
omission  to  justify  on  the  stay  bond,  as  required  by  section 
1732  of  the  Code  of  Civil  Procedure,  after  exception  to  their 
sufficiency  was  made  in  due  form  by  O'Connor  and  Cooper. 
This  omission,  it  is  argued,  was  the  sureties'  own  act,  and* 
because  of  it  execution  was  no  longer  stayed;  wherefore  it  is 
concluded  that  O'Connor  and  Cooper  respondents  in  the  ap- 
pealed suit,  had  a  right  to  proceed  under  the  execution,  and, 
if   the   judgment  was  not  satisfied   by  the  execution  against 


pril,  1899.]     State  v.  Sixth  Judicial  District  Court.    621 


:,  they  could  gtill  hold  the  sureties  should  the  judgment 
affirmei  on  appeal   to  this  court.    This  argument  has  an 
^■xnsonnd  basis  for  it  necessarily  involves  the  proposition  that 
flL  justification  to  an  undertaking,  if   required  of  the  sureties 
•*^"^  after  they  have  been  excepted  to,  becomes  so  blended  with 
Oie  tmdertaking  itself  that  nonobservance  of  the  statute  requir- 
ing the  justification  not  only  fails  to  longer  stay  the  execution, 
1>iit  reaches  to  the  letter  of  the  undertaking  itself,  by  importing 
into  its  terms  an  agreement  to  pay  the  judgment  appealed  from. 
If  affirmed  or  dismissed,  notwithstandhig  the  fact  that  the  ex- 
press consideration  of  a  stay  pending  the  determination  of  the 
Appeal  by  this  court  has  failed.    The  exact  fault  of  this  rea- 
fioning  seems  to  us  to  lie  in  a  confusion  of  the  consequences  of 
A  failure  on  the  part  of  sureties  to  justify  with  those  following 
the  levy  of  an  execution  by  respondents  before  the  appeal  is 
determined   by  this  court.    Mere  failure   to  justify  does  not 
rdiere  the  sureties  guilty  of  the  omission,  and  constitutes  no 
defense  against  their  liability:  Blair  v.  Hamilton,  32  CaL  50; 
Murdock  v.  Brooks,  38  Cal.  596.    Their  contract  to  pay  the 
judgment  appealed  from,  upon  afSrmance  or  dismiRsal  thereof, 
is  not  at  all  affected  (People  v.  Shirley,  18  Gal.  121;  Lee  t, 
Watson,  15  Mont.  228),  nor  is  their  obligation  in  the  least 
lessened;  by  neglect  to  prove  their  solvency,  provided  the  con- 
sideration of  a  stay  is  not  taken  away  from  them  by  the  volun- 
tary act  of  the'respondents.    The  statute  requiring  a  justifica- 
tion is  directory,  and  meant  to  be  for  respondents',  not  appel- 
lant's, benefit.    Bespondents  here  could  have  waived  the  stat- 
utory provisions  entirely  by  never  moving  to  hare  the  sureties 
justify;  yet  the  sureties'  undertaking  would  have  stood  as  of 
full  force  and  effect  so  long  as  its  consideration  was  not  im- 
paired, until  the  determination  of  the  appeal  or  the  fJigmiggitl 
thereof  by  this  court    We  do  not  question  the  correctness  of 
the  doctrine  recognized  in  Moffat  v.  Qreenwalt,  90  Cal.  371, 
which  will  not  allow  sureties  on  a  stay  bond  to  daim  release 
whCTe,  through  their  own  omissions,  they  have  failed  to  justify 
under  a  statute  like  section  1732,  requiring  them  to  do  so  if 
their  sufficiency  is  excepted  to.    Unquestionably,  that  is  the 
law.    But  that  rule  does  not  conflict  at  all  with  the  right  of 
sureties  to  have  the  stay  of  execution  granted  and  named  as 
the  consideration  of  their  undertaking,  if  they  are  to  be 
called  upon  to  pay  the  judgment  ^^  when  affirmed;  and  it 
is  this  right  that  these  sureties  have  never  waived.    It  was 
not,  therefore,  the  nonobservance  of  the  statute  which  relieved 
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the  fnretieB  of  liabilily  at  all,  for  it  did  not;  bat  it  vaa  tfaa 
act  of  the  lespondenta  in  leTjizig  the  execation  agunst  tiit 
property  of  the  judgment  debtor,  and  eeUing  the  saiDe  when 
they  need  not  hare  done  so,  and  should  not^  if  they  meant  to 
rely  npon  the  anretieB'  undertaking  for  a  stay,  axecnted  for 
their  benefit.  Beepondenta  had  a  rights  under  aection  1732 
of  the  Code  of  CiYil  Procedure,  to  proceed  with  the  exeeictioii 
after  the  time  had  elapsed  in  which  the  aoretiee  ahoold  hate 
justified,  no  matter  whether  the  appeal  bad  been  heard  or 
not;  for  execution  was  no  longer  stayed,  and,  under  such  cir- 
cumstances, the  sureties  could  hare  interposed  no  obetade  to 
the  IcYy  upon  the  appellant'a  property;  but^  in  pursuing  that 
course,  they  destroyed  the  consideration  named  in  the  sureties^ 
contract^  depriTed  them  of  the  benefit  of  it^  and,  baling  dons 
so,  they  cannot  now  fix  the  sureties'  liability  under  contisgea- 
cies  not  embraced  in  their  undertaking  or  the  seTeral  statute^ 
including  sections  1726  and  1730  of  the  Code  of  CiTil  Fmh 
cedure,  with  relation  to  which  the  undertakiiig  was  giren. 
Having  made  their  election  to  proceed  with  the  levy  and  sale 
thereunder,  we  think  they  chose  to  treat  the  stay  bond  as  in- 
effectual, and  we  hold  that  they  have  waived  their  zij^t  to  a 
judgment  against  the  sureties.  As  bearing  more  or  less  upon 
the  case,  we  cite  Columbia  etc.  B.  B.  Co.  t.  BraiUazdy  12  Wash. 
22,  and  Powers  t.  Chabot,  93  CaL  268. 

It  is  hardly  necessary  to  add  that,  in  discussing  the  liability 
of  the  sureties  on  the  stay  bond,  we  do  not  mean  to  inqiiy 
that  the  bond  is  not  good  to  perfect  the  appeal  itsell  We 
believe  it  is:  Schacht  v.  OdeO,  62  Cal.  447;  Hill  t.  Knnigaiiy 
54  CaL  311;  Hayne's  New  Trial  and  Appeal,  67&  Our  cffiar 
ion  only  goes  to  the  effectiveness  of  the  obligation  to  seems  tike 
ancillary  relief  of  staying  execution  on  the  judgment  from 
which  the  appeal  is  prosecuted. 

2.  As  to  remedy  by  certiorari:  Was  the  action  of  the  fis- 
trict  court  in  entering  judgment  in  favor  of  the  respond- 
ents ^'^  Beck  and  O'Connor,  against  the  sureties  on  the  stay 
bond,  in  excess  of  the  jurisdiction  of  that  oourt?  We  bdievs 
it  was.  As  hereinbefore  decided,  when  the  respondents  pro- 
ceeded with  the  levy  and  sale,  they  elected  to  abandon  the 
security  of  the  stay  bond,  and  released  the  sureties  upon  tbsir 
undertaking  to  pay  the  judgment  affirmed  by  this  courL  Bs- 
spondents'  position  became  analogous  to  that  of  a  plaintifl  who 
dismisses  one  of  two  causes  of  action  against  a  defendant  This 
he  may  do  aoermjing  to  the  provisioiis  of  the  code:  Code 
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Gt.  Fioe^  eee.  1004;  and  if  he  bo  aete  defendant  ia  no  longer 
boimd  to  pay  attention  to  that  cause  which  plaintifE  has 
dismifised:  Loeb  t.  Willis,  100  N.  Y.  235.  Belator'a  case  ia 
itronger,  howerer;  for,  nntil  the  judgment  appealed  from  waa 
affiimed  by  this  court,  and  nntil  the  remittitar  waa  filed  with 
the  deik  of  the  district  court,  and  until  appellant  had  failed 
for  thirty  days  thereafter  to  pay  the  judgment,  no  judgment 
could  haTe  been  rendered  against  the  sureties,  for  until  then 
the  court  acquired  no  jurisdiction  oyer  their  persons,  under  the 
itipxdationa  of  their  contract  or  otherwise.  Furthermore,  at 
that  time  they  were  under  no  obligation  to  go  into  the  district 
court,  for  the  reason  that  the  records  of  that  court  showed  the 
prior  order  authorizing  execution  and  levy,  together  with  the 
fact  of  levy  and  sale^  which  (always  considering  the  bond  for  a 
stay  only)  operated  as  a  complete  release  to  the  sureties,  and 
put  them  beyond  the  jurisdiction  of  the  court  in  subsequent 
ez  parte  proceedings  attempted  to  be  had  against  them  under 
the  terms  of  the  stay  bond  and  the  statute  under  which  the 
bond  waa  gi?en:  Watts  t.  Oyerstreet,  78  Tex.  671.  The  con- 
tingenciee  necessary  to  happen  before  the  sureties'  liability  waa 
fixed  had  not  only  failed  to  happen,  but,  by  respondents'  prior 
Mstion,  they  had  been  preTented  from  happening;  and,  in  our 
judgment,  the  court  had  lost  jurisdiction  OTer  these  relators. 

The  case  is  one,  therefore,  where  the  action  of  the  court  in 
entering  judgment  against  ttie  sureties  and  authorizing  execu- 
tion thereunder  to  be  issued,  waa  more  than  a  mere  irr^gu« 
larity  or  error  of  law  occurring  in  the  course  of  proceedings 
^^  which  the  court  was  authorized  to  conduct,  and  amounted 
to  an  excess  of  the  power  of  the  court,  and  became  subject  to 
he  leriewed  by  tiiis  writ 

It  is  therefore  ordered  that  the  judgment  and  order  of  the 
district  court  in  and  for  Carbon  county,  made  and  entered  on 
Norember  21,  1898,  against  these  relators  as  sureties  upon  the 
>tay  bond  in  the  case  of  Beck  t.  O'Connor,  21  Mont.  109,  in 
>^  tar  as  it  affecta  said  relators  as  sureties  on  the  stay  bond,  be^i 
uid  the  same  ia  hereby,  set  aside  and  annulled. 

Bnustly,  OL  J.,  and  Pigott^  J^  coneur. 

CM  PETITION  TOB  BEHBABIHCI. 

reneaiing^ 


^■Ohig  onr  attention  to  the  fact  that  it  appears  by  the  record 
^  the  eaae  of  Beck  t.  O'Connor,  21  Mont.  109,  cited  in  the 
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opimoiiy  that  on  May  18,  1897,  execution  iras  ksned  directed 
to  the  dieriff  of  Oallatin  oonnty,  who  levied  upon  and  advertised 
for  sale  certain  real  estate  of  Beck,  bnt  that  about  July  1^  1897, 
Beck  caufled  a  writ  of  injunction  to  be  issued  out  (rf  the  dis- 
trict court  of  Oallatin  county  restraining  the  sheriff  from  mak- 
ing a  sale;  whereupon  the  sheriff  returned  said  execution  with- 
out making  such  sale  or  the  sale  of  any  proper^  under  ths 
execution.  The  district  court  dissoWed  the  injunctioii,  hut  oou- 
tinned  it  in  force  pending  an  appeal  to  this  court.  On  appeslf 
the  order  of  the  lower  court  dissolving  the  temporaiy  injunc- 
tion order  was  afibmed  on  May  9, 1898:  Beck  t.  Fransham,  %l 
Mont.  117.  It  therefore  appears  that  no  property  wis  ever 
sold  under  the  execution  issued  to  the  sheriff  of  Oallatin  coantf, 
nor  was  any  other  execution  issued  until  after  the  judgment  in 
the  case  of  Beck  t.  O'Connor,  21  Mont  109  was  afiiimed  hf 
this  court  on  May  9, 1898. 

These  dates  and  facts  disclose  that  the  petition  of  relaton 
for  the  writ  of  certiorari  erred  in  its  allegation  that  the  ^"^ 
''property  of  said  plaintiff  and  appellant  William  Beck  was 
seized  and  sold  thereunder  during  the  pendency  of  said  appeal* 
In  their  brief,  also,  relators  made  the  same  mistake,  and,  as 
no  correction  of  the  statements  was  made  by  defendant  befoie 
the  submission  of  the  case,  we  took  the  averment  of  the  petition 
to  be  in  exact  accord  with  the  record,  and  relied  thereon  as  an 
admitted  fact.  It  is  conceded  that  the  mistake  was  inadTer- 
tcntiy  made  and  overlooked  by  the  respective  counsel,  but^  now 
that  it  is  brought  to  our  attention,  we  are  pleased  to  rectify  it 

However,  after  consideration  of  the  facts  as  modified,  we 
are  unable  to  change  our  opinion  as  to  the  legal  principles  ap- 
plicable to  the  oase.  It  matters  not  that  the  judgment  debtor 
Beck  insisted  in  Beck  v.  Fransham,  21  Mont.  117,  that  the  exe- 
cution of  the  bond  operated  as  a  stay,  notwithstanding  the  fact 
that  the  sureties  failed  to  justify,  for  his  contention  could  not 
modify  the  contract  of,  or  impose  any  liability  upon,  the  sure- 
ties on  the  stay  bond  not  included  in  the  bond  itsdf  ,  and  it  is 
the  sureties'  rights  which  are  here  involved.  O'Connor  and 
Cooper,  having  caused  the  execution  to  issue  and  the  proper^ 
of  Beck  to  be  levied  upon  pending  the  appeal,  must  be  r^arded 
as  having  elected  to  release  the  sureties,  and  as  having  waived 
their  rights  to  thereafter  insist  upon  the  sureties^  liabflify;  snd 
it  matters  not  that  an  actual  sale  was  prevented,  the  interven- 
tion through  which  the  sale  was  stopped  having  been  a  pre- 
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eeeding  to  which  the  sureties  were  not  parties  and  with  which 
they  had  nothing  to  do. 

O'Connor  and  Cooper  cannot  play  fast  and  loose  by  suing  out 
and  levying  execution,  thus  yiolating  the  contract,  yet  after- 
ward have  it  enforced  for  the  reason  that  execution  was  stayed, 
the  stay  not  having  been  procured  at  their  instance.  If  the 
proper^  of  Beck  turned  out  to  be  insufficient  to  pay  the  judg* 
ment,  the  sureties  ought  not  to  be  responsible  for  the  deficiency, 
for  they  had  long  before  been  released  by  the  acts  of  O'Con- 
nor and  Cooper. 

The  motion  must  be  denied. 


APPBAIi  BONDS.-THB  OONTRACT  OF  ▲  SUBBTY  on  an 
appeal  t)ond  should  be  strictly  construed;  the  sure^  Is  entitled  to 
stand  upon  the  express  terms  of  his  contract:  Monographic  note  to 
HoweU  T.  Alma  Milling  Co.,  88  Am.  8t  Bep.  702,  703. 

APPEAL  BONDS— WAIVEIR.— The  giving  of  an  undertaking  on 
appeal  is  jurisdictional,  and  cannot  be  waJyed  by  the  respondent: 
Brown  T.  Chicago  etc  Ry.  Ca,  10  8.  Dak.  033»  66  Anu  St  Bep.  730. 

APPBIAL  BONDS-RELEASB  OF  8URBTIBS.-nJustiflcatlon 
forms  no  part  of  the  sureties'  contract,  and  their  llabUity  still  ex- 
ists, though  the  app^d  lias  been  dismissed  on  account  of  their  fail- 
vr%  to  justify,  after  an  exception  to  their  sufficiency:  Note  to  How- 
eU T.  Alma  MUling  Co.,  38  Am.  8t  Rep.  708.  8ee  this  note,  pages 
702-719,  for  an  extended  discussion  of  the  liability  of  sureties  on 
appeal  iMwdsL 
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BXBOUTORS  AND  ADMINISTBATORS-LIABILtTT  OF 
SURETIES.— The  sureties  on  a  joint  and  seyeral  administrator's 
bond  are  liable  thereon,  although  it  was  signed  by  them  on  condi- 
tion that  it  should  be  signed  by  the  administrator  before  dellTery» 
and  such  condition  was  not  complied  with. 

EXECUTORS  AND  ADMINISTRATOR^-LIABILITT  OF 
SURETIES.— If  a  Joint  and  several  administrator's  bond  is  signed 
by  the  administrator  in  the  body  thereof  before  dellTery,  the  dellT- 
ery  without  his  signature  at  the  end  is  not  a  yiolation  of  an  agree- 
ment with  the  sureties  that  the  bond  is  not  to  be  filed  until  the  ad- 
ministrator has  signed  it 

BONDS-SIGNATURE  OF  PRINCIPAL.-It  Is  Immaterial 
where  the  signature  of  a  party  to  a  bond  is  placed.  It  is  as  binding 
if  found  anywhere  else  upon  the  paper  as  it  is  when  appearing  at 
the  end  proYlded  that  such  party  intended  to  be  bound  by  his  slg>- 
natore  so  placed. 

JUDGMENTS  AGAINST  ADMINISTRATORS  —  CONOLU- 
SIYBNESS  AGAINST  SURETIES.— A  Judgment  against  an  admin- 
istrator in  a  probate  proceeding  determining  the  amount  of  his  in- 
Ba  Bhp..  vol.  LXXIV.— 10 
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tebtednew  to  the  estate  is  condiistYe  as  against  tha  snstles  sa  lili 
bomdt  and  cannot  be  inquired  into  coUatecalljc 

Toole  ft  Wallace,  for  the  appellants. 
T.  J.  Walsh,  for  the  respondent 


PIGOTT^  J.  From  June  23, 1888,  to  Jannaiy  S8^  1893, 
defendant  Ya^er  was  adminlBtrator  of  tha  estate  of  WIdBm 
Craigie,  deceased.  On  the  day  last  mentioned  his  letters  were 
revoked,  and  on  June  12th  following  plaintiff  qnalified.  On 
December  2, 1896,  in  a  proceeding  against  Ya^er  for  an  ae- 
connting  touching  his  administratorship  the  oonrt  found  that 
on  September  1^  1889,  he  had  converted  to  hie  own  use  two 
thousand  two  hundred  and  fifiy-six  dollars  of  the  money  of  the 
estate,  which  sum,  with  interest  thereon  at  the  rate  of  six  per 
cent  per  annum  from  October  1,  1889,  amonnting  in  all  to 
three  thousand  and  ninety  dollars  and  seventy-two  oents^  he 
still  owed  the  estate;  and  judgment  against  Yaegn  was  ren- 
dered accordingly.  To  recover  the  sum  so  adjudged  doe  from 
Yaeger,  this  action  was  brought  against  him  and  his  saretiea  oa 
his  official  bond,  of  which  the  following  is  a  copy: 

''Enow  all  men  by  these  presents,  that  we^  Henry  C.  Yaega, 
aa  principal,  and  T.  H.  Kleinschmidt  and  Henry  M.  Parchen, 
as  sureties  are  held  and  firmly  bound  to  the  territory  of  Mon- 
tana in  the  sum  of  five  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  territory  of 
Montana,  for  which  payment  well  and  truly  to  be  made  we 
bind  ourselves^  our  and  each  of  our  hein^  executors,  and  ad- 
ministrators, Jointly  and  severally,  firmly  by  these  preeenta 
Sealed  with  our  seals,  and  dated  this  twentieth  day  of  June^ 
1888. 

'"The  condition  of  the  above  obligation  is  such  that  where- 
as, by  an  order  of  the  probate  court  of  the  county  of  Lewis 
and  Clarke,  territory  of  Montana,  duly  made  and  entered  on 
*^  the  thirteenth  day  of  June,  1888,  the  above-bounden  Heniy 
C.  Yaeger  waa  appointed  adniinistrator  of  the  estate  of  Wil* 
liam  Craigie,  deceased,  and  letters  of  administration  were 
directed  to  be  issued  to  him  upon  his  executing  a  bond,  accord- 
ing  to  law,  in  said  sum  of  five  thousand  dollars. 

''Now,  therefore,  if  the  said  Henry  C.  Yaeger,  as  such  sd* 
ministrator,  shall  faithfully  execute  the  duties  of  the  trust  so- 
cording  to  law,  then  this  obligation  to  be  Toid  otherwise  ie 
remain  in  full  force  and  effect. 

'T.  H.  KLEIlfSCHMIDT.    [Seal] 
•H.  M.  PAECHEN.  [Sesl]* 
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Ya^^  presented  fhe  bond  to  the  probate  judge,  who  ap- 
proTed  it  on  June  23d,  and  the  clerk,  after  filing  it,  iasued 
letters  to  Yaeger,  who  had  already  taken  the  oath  prescribed. 

nie  suretiee  answered  denying  that  Yaeger  converted  any 
funds  of  the  estate.  They  interposed  also  the  following  plea: 
'^eny  that  these  answering  defendants  ever  executed,  made, 
OT  ddiyered  the  said  alleged  bond  set  forth  in  paragraph  3  of 
said  complaint;  and,  while  admitting  that  they  signed  the 
same,  they  ayer  that  they  signed  the  same  without  intending 
to  enter  into  any  independent  undertaking  for  themselYes^  and 
upon  the  express  condition  and  direction  to  the  defendant 
Taeger  that  the  same  should  not  be  filed  with  the  probate  court 
until  said  Yaeger  himself  had  signed  the  same  as  principal, 
and  that  the  said  Yaeger  was  so  named  ss  a  party  to  said  bond 
upon  the  face  thereof,  but  that  he  never  signed  or  executed 
the  said  bond.** 

Trial  was  by  the  court  without  a  jury.  The  testimony  of 
the  sureties  tended  to  show  this  state  of  facts:  When  Yaeger 
presented  the  bond  to  them  for  their  signatures  he  had  al- 
ready filled  in  the  blanks  in  the  bond,  with  the  exception  of 
the  names  of  the  sureties.  His  own  name,  which  appears  three 
times  in  the  bond,  was  written  therein  by  himself.  Enter- 
taining the  opinion  that  the  bond  would  not  be  an  obligation 
binding  Yaeger,  and  that  they  would  be  principals  and  have 
no  recourse  to  him  thereon,  imless  his  name  were  subscribed 
thereto,  the  sureties  signed  the  bond  and  deliyered  it  to  Yae- 
geTj  ***  with  secret  instructions  not  to  file  it  until  signed  by 
him.  Yaeger  never  subscribed  the  bond.  The  court  found 
that  fhe  sureties  signed  the  bond  upon  the  express  condition 
between  themselves  and  Yaeger  that  the  same  should  not  be 
filed  with  the  probate  court  until  Yaeger  had  subscribed  the 
bond,  and  that  the  approval  and  filing  of  the  same  by  the  pro- 
bate judge  and  clerk  was  without  the  knowledge  of  the  sure- 
ties, but  held  that  the  sureties  were  nevertheless  liable.  Judg- 
ment was  entered  accordingly  for  three  thousand  three  hun- 
dred and  forty-one  dollars  and  ten  cents,  including  interest; 
from  which,  and  firom  an  order  denying  their  motion  for  a  new 
trial  fhe  answering  defendants  appeal. 

1.  The  first  assignment  is,  that  the  court  erred  in  rendering 
judgment  for  any  amount  against  the  sureties  on  the  bond,  it 
being  insisted  that  the  instrument  sued  on  is,  under  the  facts 
stat^  not  enforceable  against  them,  because  they  did  not  con- 
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Bent  to  its  delivery.  This  condition  is  disposed  of  adyersdy 
to  defendants  in  Woodman  v.  Calkins,  13  Mont.  363, 40  Am.  St 
Bep.  449,  and  Cockrill  v.  Davie,  14  Mont  13L  The  cases  of 
Hart  V.  Mead  Inv.  Co.,  53  Neb.  153,  Byers  t.  Gilmoie,  10  Colo. 
App.  79,  and  Doorley  v.  Fanners'  etc.  Lumber  Co.,  4  Ean.  App. 
93,  are  likewise  in  point  and  to  the  same  effect:  See,  slso, 
Kurtz  v.  Forquer,  94  Cal.  91.  Were  the  bond  joint  only,  and 
not  joint  and  several,  different  principles  might  perhaps  be  ap- 
plicable, as  was  held  in  Weir  v.  Mead,  101  CaL  125,  40  Am.  St 
Bep.  46. 

For  another  reason  the  assignm^it  is  witiiout  merit.  The 
answer,  as  will  be  observed,  avers  that  the  sureties  signed  tiie 
bond  upon  the  condition  that  Yaeger  should  also  sign  it,  and 
that  they  did  not  consent  to  the  delivery  without  his  signature. 
Yaeger  did  effectually  sign  the  bond  by  writing  his  own  name 
three  times  in  the  body  of  the  bond,  and  delivering  it  to  the 
probate  judge,  thereby  adopting  the  signatures  written  by  him: 
McLeod  V.  State,  69  Miss.  221.  It  is,  as  a  matter  of  law,  immsr 
terial  where  the  signature  be;  it  is  as  binding  when  found  any* 
where  else  in  the  paper  as  it  is  when  appearing  at  the  end,  'Hbe 
question  being  always  open  '^'^  to  the  jury  whether  the  partfi 
not  having  signed  it  regularly  at  the  foot,  meant  to  be  bound 
by  it  as  it  then  stood,  or  whether  he  left  it  so  unsigned  because 
he  refused  to  complete  if':  Johnson  v.  Dodgson,  2  Meea.  &  W. 
653;  State  v.  Hill,  47  Neb.  456.  The  answer  states  that  the 
condition  imposed  on,  and  the  direction  to,  Ya^er  was  that 
the  bond  should  not  be  filed  with  the  probate  court  until  he 
had  signed  it,  not  that  the  subscription  must  precede  the  filing. 
The  delivery  of  the  bond  was  not,  therefore,  a  violation  of  the 
condition  pleaded:  State  v.  Hill,  47  Neb.  456. 

2.  The  remaining  assignment  is,  that  the  court  erred  in  ren- 
dering judgment  for  any  amount  above  two  thousand  two  hun- 
dred and  fifty-six  dollars,  and  interest  from  December  14^  1895, 
when  the  demand  was  first  made  on  appellants.  This  question 
was  presented  in  Botkin  v.  Kleinschmidt,  21  Mont.  1,  69  Am. 
St.  Bep.  641,  where  it  was,  in  effect,  decided  that  a  judgment 
against  an  administrator  in  a  probate  proceeding  of  the  char- 
acter of  the  one  involved  here  is  conclusive  as  against  the  sore- 
ties,  and  cannot  be  inquired  into  collaterally;  and  we  affirm  the 
doctrine  there  declared. 

The  judgment  and  the  order  denying  a  new  trial  are  affirmed, 

Brantly,  C.  J.,  and  Hunt,  J.,  concur. 
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BONDS— SUFFICIENCY  OF  SIGNATURE.— If  a  surety  does 
not  sign  at  the  foot  of  a  bond,  but  writes  his  name  in  a  blank  left 
at  the  head  of  the  bond  for  the  names  of  obligors,  there  is  a  good 
execution  of  the  bond  as  to  him:  Benedict  y.  Hood,  134  Pa.  St  289, 
19  Am.  St  Rep.  698. 

AN  ADMINISTRATOR'S  BOND,  purporting  to  be  the  joint  obU- 
gation  of  the  principal  and  sureties  and  the  several  obligation  of 
the  latter,  If  not  signed  by  the  principal,  is  void,  though  letters  of 
administration  are  issued  to  him  and  he  receives  and  misappropri* 
ates  the  estate  of  the  decedent:  Wehr  y.  Mead,  101  Cal.  125,  40  Am. 
St  Rep.  46;  but  see  Important  note  thereto. 

A  JUDGMENT  AGAINST  AN  ADMINISTRATOR  or  executor 
for  money  due  from  him  to  the  estate  Is  binding  upon  the  soretieB 
on  bis  bond,  and  cannot  be  collaterally  attacked  in  an  actlcMi  on  the 
bond:  NeYttt  t.  Woodbum.  160  lU.  206,  62  Am.  St  Rep.  81S. 
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White  v.  Underwood. 

(126  MOBTH  Cabouma,  26.] 

PROCBSS-SERVIGE  OF  IN  JAIL.-Tlie  sheriff  has  avtbor- 
Ity  to  serve  process  in  jail  as  well  as  elsewhere.  The  Jail  possesMi 
no  "priyilege  of  a  sanctuary,'*  and  service  of  process  upoii  a  pris- 
oner confined  therein  is  valid. 

PROCESS-EXEMPTION  FROM  SERVICE— PRISONER  Of 
JAIL.— The  reasons  for  exemption  from  civil  arrest  and  from  swiee 
of  any  civil  process  of  nonresident  parties,  and  witnesses  Tcdnntazily 
attending  court,  do  not  apply  to  persons  arrested  and  in  Jail  andtr 
a  criminal  proceeding. 

Winbome  &  Lawrence,  for  the  appellant. 
D.  C.  Barnes,  for  the  appellee. 

^^  CLARK,  J.  The  sunmions  in  this  action  and  an  order 
of  arrest  and  bail  ancillary  thereto  were  served  npon  the  de- 
fendant while  confined  in  jail  npon  failure  to  give  bond  for  hii 
'^  appearance  to  answer  a  criminal  charge  for  some  secret  as- 
sault: Code,  sec.  131. 

The  sheriff  has  authority  to  serve  process  anywhere  in  hii 
county,  in  jail  as  well  as  elsewhere.  The  jail  possesses  no  **prin- 
lege  of  sanctuary.^'  The  reason  for  the  exemption  of  witnesses 
and  jurors  from  civil  arrest  (Code,  sees.  1367,  1735),  and  of 
nonresident  parties  and  witnesses  voluntarily  attending  court 
here  from  service  of  any  civil  process  (Cooper  v.  Wyman,  IM 
N.  C.  784,  65  Am.  St.  Rep.  731)  ,do  not  apply  to  parties  arrested 
in  criminal  proceeding:  Moore  v.  Greene,  73  N.  C.  473.  There 
is  no  public  policy  to  encourage  the  latter. 

In  Davis  v.  Duffie,  1  Abb.  App.  Cas.  486,  4  Abb.  Pr^  N.  8., 
478,  it  is  said  by  the  court  of  appeals  of  New  York,  affirming 

(680; 
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tSsLe  aame  case,  8  Bo8w.  617:  ^t  was  decided  in  Phelps  t.  Flielpfly 
7  Paige,  150,  tbat  Bervioe  upon  a  oonvict  in  a  9fcate  prison, 
^m  in  tbis  case,  was  regular  and  mlid  to  confer  jnrisdiction; 
AZid  this  has  been  the  settled  role  ot  law  and  practice  both  in 
Exigland  and  in  this  cotmtry  for  a  long  period  of  time:  2  Madd. 
Ch.  Pr.  200;  1  Hoff.  Ch.  Pr.  109;  1  Barb,  Oh.  Pr.  60.  Even 
if  DaTia  conld  be  deemed  dvilly  dead,  as  wonld  have  been 
Ilia  condition  had  he  been  sentenced  to  imprisonment  for  life 
<2  Bey.  Stats.,  sec.  20,  p.  701),  still  he  would  haye  been  an- 
swerable to  his  creditors  according  to  the  usual  practice  of 
the  courts.  Chitty  says:  This  situation  of  ciyiliter  mortuus  is 
neyer  allowed  to  protect  him  from  the  claims  of  private  indi- 
widnals  or  the  necessities  of  public  justice;  so  that  although  he 
can  bring  no  action  against  another,  he  may  be  sued,  and  exe- 
cution taken  out  against  him.'  See,  also,  remarks  of  Chancellor 
Kent  in  Platner  y.  Sherwood,  6  Johns.  Ch.  130.  Indeed,  the 
decisions  are  uniform,  that  although  the  right  of  a  convict  to 
prosecute  an  action  is  suspended  and  his  property  in  some  in- 
Btances  forfeited,  still  he  may  be  sued  and  the  suit  against  him 
may  be  prosecuted  to  judgment." 

■^  In  Dunn's  Appeal,  35  Conn.  82,  it  was  held  that  where  a 
defendant  was  in  jail  under  sentence,  leaving  a  copy  of  a  paper 
at  the  jail  was  compliance  with  a  statute  requiring  service  by 
leaving  a  copy  at  usual  place  of  abode.'* 

No  complication  can  arise  from  the  defendant's  being  under 
arrest  at  the  same  time  in  the  criminal  action  and  in  this  pro- 
ceeding. The  same  condition  arises  whenever  a  defendant  is 
under  arrest  on  two  or  more  criminal  warrants.  As  long  as  he 
remains  in  jail  on  the  warrant  in  the  criminal  action,  he  need 
giye  no  bail  in  the  civil  action,  and  when  released  in  one  he  has' 
the  opportunity  to  give  bail  in  the  other.  If  service  of  the 
order  of  arrest  had  been  invalid,  the  motion  for  an  alias  order 
should  have  been  allowed  ''at  any  time  before  judgment":  Code, 
sec.  295. 

In  holding  the  service  of  summons  and  of  the  order  of  arrest 
and  bail  void,  and  in  vacating  the  said  order^  there  was  error, 
and  an  appeal  lay:  Fertilizer  Co.  v.  Orubbs,  114  N.  C.  470. 

Beversed. 


PKOCES8.— ONE  IS  NOT  PRIVILEGED  from  service  of  civfl 
process  after  a  discharge  on  a  recognizance  from  a  criminal  charge: 
Moore  v.  Oreen,  78  N.  O.  394,  21  Am.  Rep.  470;  or  after  trial  and  ac- 
quittal, or  trial  and  conviction,  or  on  being  brought  Into  the  state 
BB  a  fugitive  from  justice:  Note  to  In  re  Healey,  38  Am.  Rep.  720. 
But  see  Palmer  v.  Rowan,  21  Neb.  452.  59  Am.  Rep.  844;  Holker  v* 
Hennessey,  141  Ho.  527,  64  Am.  St  Rep.  524. 
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Jenkins  v.  Danibl. 

[ISS  NOBTH  Caboluu,  16L] 

BUBBTYBHIP— REI/BASB  OF  SUBETrY— BXTBN8I0N  OV 
moi— An  extension  of  time,  without  the  consent  of  the  rarBl7» 
dischargee  him  or  the  security  giyen  by  a  third  psrty. 

SUBBTTSHIP— BBLBASD  OF  SUBBTY  BY 


OF  TIMB. — ^If  a  wife  unites  with  her  husband  in  the  ezeentlon  of  a 
mortgage  on  her  Und  to  secure  his  debt,  and  signs  his  note  as  socety 
therefor,  any  extension  of  the  time  for  payment  witliont  her  con- 
sent discharges  the  lien  on  her  land.  After  such  extenrion  the 
mortgagee  has  no  right  to  sell  the  land,  and  the  purchaser  at  tiw 
sale  acquires  no  title. 

SUBBTYSHIF  —  MOBTGAGB  TO  SBCUBB  BECUBBD 
DBBT--OOLLATBBAL  SBCUBITY.— If  a  mortgage  is  stren  by  the 
principal  debtor  to  secure  other  indebtedness,  and  a  former  secure 
debt  is  included  in  the  mortgage,  the  foredoeure  of  which  is  at  a 
later  date  than  the  maturity  of  the  doubly  secured  debt,  the  mort* 
gage  must  be  held  to  be  collateral  security  to  the  doubly  secured 
debt  only,  and  not  an  extension  of  time  releasing  the  surety,  la 
the  absence  of  an  agreement  to  the  contrary. 

M0BTOAGB8-/riTLB  OF  PUBGHASBR— ACCOUNTING. 
If  a  wife  signs  her  husband's  note  as  surety,  and  unites  with  taim 
in  the  execution  of  a  mortgage  on  her  land  to  secure  his  debt,  and 
he  then  gives  a  second  mortgage  to  the  same  mortgagee  to  secure 
other  indebtedness,  and  as  additional  security  for  such  note,  a  nle 
under  the  first  mortgage  to  pay  off  a  balance  due  <m  the  note  paasei 
title  to  the  purchaser  in  fee,  dear  of  any  claim  tar  rent  or  wsste^ 
but,  as  between  the  mortgagors  and  mortgagee,  the  latter  is  Uahle 
to  account  for  the  price  of  the  land  sold,  less  the  amount  of  the 
note» 


O.  M.  Lrndsay,  for  the  appellants. 

H.  O.  Connor,  for  the  appelleea. 

106  FITBCHES,  J.  On  the  10th  of  August,  1888,  the  plsin- 
tifl  John  H.  Jenkins  borrowed  of  A.  N.  Daniel^  the  testator  of 
'^  the  defendant  Ida  Daniel,  the  sum  of  one  hundred  and  £Bj 
dollars,  for  which  the  said  J.  H.  Jenkins  and  his  wife,  Uaij  F^ 
executed  their  note  to  the  said  A.  N.  Daniel,  due  the  first  day 
of  January,  1890;  that  at  the  same  time  they  made  and  exe- 
cuted a  mortgage  to  the  said  Daniel  upon  the  land  in  contro- 
Tersy  to  secure  the  payment  of  said  note  and  some  other  in- 
debtedness; that  the  land  so  conveyed  in  said  mortgage  belonged 
to  the  feme,  Mary  F.,  then  the  wife  of  the  said  John  H.  JenkinB; 
that  on  the  twelfth  day  of  February,  1890,  the  said  John  H. 
Jenkins  executed  a  chattel  mortgage  and  crop  lien  to  said  A. 
N.  Daniel,  in  which  it  is  stated  to  be  '^  consideration  of 
twelve  dollars,  and  one  note  due  Bynum  ft  Daniel,  and  one 
due  A.  N.  Daniel,  as  described  in  IJie  mortgage  of  Febroaiy 
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22  and  August  10, 1888,  •  •  •  •  and  the  fnrther  gum  of  one  hnn- 
dred  and  fifty  dollars,  to  be  advanced  from  time  to  time  during 
the  year  as  needed,''  coHvejring  the  following  property:  "One 
mule,  two  iron  azle  casts,  three  head  of  cattle,  one  sow  and  pigs, 
all  farming  implements,  one  bay  mare  about  eleven  years  old^ 
and  all  other  personal  property  of  eyery  description,  not  herein 
mentioned  or  described,  also  a  lien  on  idl  crops,  etc.  •  •  •  •  And 
if  by  the  fifteenth  day  of  November,  1890,  the  aforesaid  indebt- 
edness has  not  been  discharged  by  the  proceeds  of  the  sale  of 
aaid  crops  or  otherwise,  then  the  party  of  the  second  part  is 
authorized  to  take  possession  of  said  property  and  sell  the  same, 
or  80  much  thereof  as  will  satisfy  the  amount  then  remaining 
due,  and  all  costs  and  expenses  in  any  way  incurred  by  said 
seizure  and  sale.  But  if  said  indebtedness  shall  be  paid  off  and 
discharged  by  the  fifteenth  day  of  November,  1890,  then  this 
conveyance  to  be  null  and  void.'' 

On  the  fourth  day  of  July,  1891,  the  wife,  Mary  F.,  died, 
leaving  her  husband,  J.  H.  Jenkins  and  the  infant  plaintiff,  her 
surviving;  and  in  February  1892,  the  mortgagee  sold  the  ^^'^ 
land  at  public  auction  on  the  premises,  when  the  defendant 
Mrs.  Sarah  Speight,  wife  of  the  defendant  J.  Y.  Speight,  be- 
came the  purchaser  at  the  price  of  three  hundred  and  twenty 
dollars,  and  has  paid  the  purchase  money,  and  the  mortgagee 
made  her  a  deed  Iheref  or.  The  plaintiff  J.  H.  Jenkins  was  pres- 
ent at  the  sale  and  made  no  objection  thereto.  All  the  children 
and  heixs  at  law  of  Mary  F.  Jenkins  were  then,  and  seem  to  be 
still,  minors  under  twenty-one  years  of  sge,  and  sue  by  their 
guardian,  J.  H.  Jenkins.  The  mortgagee,  A.  N.  Daniel,  be- 
fore the  date  of  said  sale,  to  wit,  on  the  first  day  of  April,  1891^ 
caused  to  be  canceled  all  the  mortgages  he  had  against  the  plain- 
tiff J.  H.  Jenkins  except  that  of  the  10th  of  August,  1888, 
under  which  the  sale  was  made,  and  the  defendant  Speight 
bought. 

The  plaintiffs  admit  in  their  complaint  that  there  was  about 
two  hundred  dollars  due  on  the  note  of  the  10th  of  August, 
1888,  at  the  date  of  the  sale.  But  they  allege  that,  as  no  place 
was  named  in  the  power  of  sale  contained  in  the  mortgage,  the 
sale  should  have  been  made  at  the  courthouse  in  Oreene  county; 
that  on  accoxmt  of  the  sale  not  having  been  so  made,  the  land 
sold  for  much  less  than  its  value;  that  defendant  Speight  has 
been  m  possesion  of  the  land  ever  since  the  sale,  receiving  the 
rents  and  profits^  and  has  damaged  the  land  by  tearing  away 
the  fences,  and  has  cut  and  sold  a  quantity  of  timber  off  the 
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land,  which,  when  taken  together,  amount  to  more  than  the 
balance  due  on  the  note  of  one  hundred  and  fifty  doIlarSy  which 
ahould  be  applied  to  its  discharge.  The  plaintiff  further  con- 
tenda  that  the  discharge  of  the  other  mortgages  in  which  the 
one  hundred  and  fifty  dollars  was  secured  was  a  discharge  of 
the  debt  and  lien  upon  the  land  of  the  wife^  Mary  F.  JenUna, 
and  mother  of  the  other  plaintiffs,  and  they  contend  on  the 
argument  here  that  the  mortgage  of  February,  1890,  extended 
the  time  for  enforcing  the  mortgage  of  the  10th  of  August,  1888, 
and  that  the  mortgage  security  was  thereby  ^^  discharged;  that 
the  mortgage  only  conyeyed  a  life  estate  in  the  land. 

Of  these  many  contentions  of  the  plaintiffs  there  is  but  one 
about  which  it  seems  there  should  be  any  doubt,  and  that  is  the 
extension  of  time  caused  by  the  mortgage  of  February,  1890. 

It  is  admitted  by  the  plaintiff  that  there  was  about  two  hun- 
dred dollars  due  on  the  note  of  one  hundred  and  fifty  doUan 
at  the  date  of  the  sale;  and  this  being  so,  it  authorized  the  sale: 
Jordan  t.  Farthing,  117  N.  C.  181,  where  it  is  held  that  if  one 
dollar  is  due  it  authorized  the  sale.  This  was  said  in  a  case 
where  there  was  no  claim  that  the  lien  of  the  mortgage  had 
been  discharged,  and  that  contention  is  the  serious  element  that 
enters  into  this  case.  The  debt  secured  was  that  of  the  hus- 
band, and  the  land  mortgaged  as  security  was  that  of  the  wif  e, 
and  was  only  security  for  the  husband's  debt:  Sherrord  t.  Dixon, 
120  N.  C.  60. 

The  extension  of  time  without  the  consent  of  the  surety  dis- 
charges the  surety,  or  the  security  given  by  a  third  party:  Bank 
T.  Summer,  119  N.  C.  591;  Sutton  v.  Walters,  118  N.  C.  495. 

This  presents  the  question  whether  the  mortgage  of  Febru- 
ary, 1890,  extended  the  time  of  payment  of  the  note  of  the 
10th  of  August,  1888,  secured  in  both  mortgages.  If  it  does, 
it  was  a  discharge  of  the  lien  of  the  mortgage  of  the  wife  on 
her  land.  The  mortgagee  would  have  no  right  to  sell  under 
the  same,  and  the  defendant  Speight  would  acquire  no  title  by 
reason  of  said  sale  and  her  purchase. 

It  is  held  in  Harshaw  t.  McKesson,  65  N.  C.  688,  that  time 
for  the  payment  of  the  debt  secured  by  the  mortgage,  in  that 
case,  was  extended.  But  in  that  case  the  time  was  extended 
by  the  express  terms  of  the  mortgage;  the  mortgage  was  given 
to  secure  a  debt  then  past  due  and  imsecured,  ^^  and  the  court 
held  that  the  time  agreed  to  be  given  waa  the  only  consideratioa 
for  giving  the  mortgage. 
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It  18  also  held  in  Kane  t.  Corteey,  100  N.  Y.  183^  that  gi^iog 
a  second  mortgage  aecoring  a  debt  secured  by  a  former  mort- 
gagOy  in  which  the  time  stated  for  the  foreclosure  of  the  seo- 
ond  mortgage  was  at  a  later  date  than  that  fixed  in  the  former 
mortgage,  was  an  extension  of  time  of  payment,  and  discharged 
the  lien  of  the  first  mortgage.  This  case,  it  must  be  admitted, 
is  yeiy  mnch  like  the  one  under  consideration. 

While,  on  the  other  hand,  it  is  distinctiy  held  not  to  be  an 
extension  of  time  in  Ernes  t.  Weddowson,  19  Eng.  Com.  L. 
316,  in  a  case  very  much  like  the  one  now  under  consideration, 
where  it  is  said  ''that  an  assignment  of  property  for  the  pur- 
pose of  securing  debts  due  and  to  be  due,  with  a  power  of  sale 
upon  giving  six  months'  notice,  is  only  a  collateral  security, 
and,  without  a  special  clause  to  that  effect,  does  not  suspend 
the  remedy  by  action  against  the  debtor." 

The  same  doctrine  is  held  to  be  the  law  in  8  Brandt  on  Sure- 
ties and  Guaianties,  section  367,  to  wit:  'It  has  been  repeat- 
edly held  that  the  mere  fact  that  the  creditor  takes  from  the 
principal  a  mortgage  or  trust  deed  of  property  as  collateral 
eecurity  for  the  debt,  does  not  of  itself,  in  the  absence  of  an 
agreement  to  that  effect^  extend  the  time  or  discharge  the 
surety.* 

In  Meguiar  T.  GroTCS,  1  Fed.  Bep.  S79,  it  is  said:  ''The  giv- 
ing of  a  chattd  mortgage  to  secure  a  pre-existing  debt  will 
not  discharge  sureties  of  the  debtor,  unless  the  mortgage  on  its 
face  purports  to  extend  the  time  of  payment  of  the  debt.'' 

Where  a  mortgage  is  giyen  by  the  principal  debtor  to  secure 
other  indebtedness,  and  a  former  debt  is  included  in  such  mort- 
gage, which  already  has  security,  and  the  time  of  foreclosure 
of  said  mortgage  is  at  a  later  date  than  the  maturity  ^'^  of 
the  doubly  secured  debt,  this  mortgage  will  be  held  to  be  only 
eoUateral  security  to  the  doubly  sectired  debt,  and  not  an  ex- 
tension of  time,  unless  it  be  agreed  as  a  consideration  that  the 
time  for  the  eiiforcement  of  the  doubly  secured  debt  should  be 
extended,  and  that  such  second  mortgage  did  not  discharge  the 
original  security:  2  Brandt  on  Sureties  and  Guaranties^  eeo.  867. 
The  case  of  Harshaw  y.  McKesson,  65  N.  C.  688,  is  dis- 
tinguishable from  this  case  and  cannot  control  our  opinion  here. 
In  that  case  there  was  an  express  agreement  for  an  extension 
of  time,  which  was  the  only  consideration  for  the  mortgage. 
That  is  not  so  in  this  case.  Here,  the  second  mortgage  is  giyen 
to  secure  other  indebtedness,  and  for  the  purpose  of  obtaining 
fatore  adyances  to  make  a  crop.    There  is  no  contract  or  stipu- 
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Ifttion  or  agreement  to  extend  time  on  the  note  for  vliich  the 
former  mortgage  was  giTen,  and  we  cannot^  by  constmctioD, 
give  it  that  meaning  and  effect. 

It  seems  to  ns  that  this  second  mortgage  wna,  or  might  haTS 
been,  a  benefit  to  the  first  security,  as  it  became  an  additional 
security  for  the  debt,  furnished  by  the  principal  debtor  which 
the  original  security  could  hare  compelled  the  trustee  mort- 
gagee to  exhaust  before  the  first  mortgage  would  be  liable.  But 
this  was  a  matter  between  the  first  security  and  the  mortgagee, 
and  does  not  extend  to  the  purchaser  at  the  mortgage  sale,  as 
it  is  admitted  that  there  was  a  considerable  balance  due  on 
the  first  mortgage  debt  at  the  time  of  the  sale.  The  mortgage 
conyeyed  the  fee  simple  estate  under  section  1280  of  the  code. 

We  do  not  think  the  other  grounds  urged  by  plaintiff  iniali- 
date  the  sale.  It  is  found  by  the  referee  to  have  been  open 
and  fair,  and  that  the  plaintiff  J.  H.  Jenldna  was  present  and 
did  not  object;  that  the  land  brought  a  fair  price,  and,  acoord- 
ing  to  the  evidence  (in  the  opinion  of  the  intelligent  referee), 
as  much  as  it  would  have  brought  if  sold  at  the  courthoQie  ^^ 
of  Greene  county,  which  was  a  considerable  distance  from  fte 
land;  and  that  there  was  no  place  specified  as  to  where  the  sale 
should  take  place. 

The  sale  being  ralid,  it  conyeyed  the  title  to  the  land  to  the 
purchaser,  Speight,  free  of  any  trust  relations  between  her  and 
the  mortgagors,  and  she  is  not  liable  to  account  for  rents  and 
profits  or  for  waste. 

But  as  between  the  mortgagors  and  mortgagee,  between  whom 
the  trust  relations  existed,  the  mortgagee  is  liable  to  acconnt 
to  the  mortgagors  for  the  price  the  land  sold  for,  and  also  for 
the  property  conveyed  in  the  second  mortgage;  and  whaterer 
is  found  to  be  due,  if  anything,  will  inure  to  the  benefit  of  the 
infant  plaintiffs  to  the  y^lue  of  the  land.  And  the  defendant 
Ida  Daniel  being  the  representative  of  the  trustee,  it  will  de- 
volve upon  her  to  account  for  these  funds:  Hall  y.  Lewis,  118 
N.  C.  617;  McLeod  v.  Bullard,  84  K  C.  515. 

It  was  suggested  by  defendant  on  the  argument  that  in  anj 
event  J.  H.  Jenkins  had  conveyed  his  interest,  which,  according 
to  plaintiffs'  contention,  was  a  life  estate  (tenant  by  the  ciirteG7)i 
and  that  plaintiff  could  not  recover  on  that  account,  as  that 
estate  had  not  terminated.  However  this  may  be  (and  we  do 
not  decide  it),  we  have  preferred  to  put  our  judgment  upon 
the  merits  of  the  case  as  affecting  the  rights  of  the  partiea 
That  the  judgment  of  the  court  below  be  afiSrmed  as  io  tha 
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defendaats  Speight  and  wife.    But  if  the  plaintiffs  are  ao  ad- 
vised,  the  case  ahoidd  be  continued  as  to  the  defendant  Daniel, 
that  the  matters  may  be  inquired  of,  as  indicated  in  this  opinion. 
Modified  and  affirmed. 


SURBTY,  BBLBA8B  OF  BY  BXTENBION  OF  TIMID.— ▲  smety 
is  discharged  If  the  creditor,  without  the  consent  of  the  surety, 
gives  farther  time  for  payment  to  the  principal:  HaUock  t. 
Yankey,  102  Wis.  41,  72  Am.  St  Rep.  861,  and  note;  Merrlam  t. 
HUe8»  04  Neb.  566,  69  Am.  St.  Rep.  731,  and  note. 

SURBTYSHIP.— TAKING  A  MORTGAOB  from  the  principal 
debtor  or  a  stranger  does  not  preclude  the  creditor  from  suing  upon 
the  first  contract,  and  consequently  does  not  discharge  the  sureties 
upon  It:  Burke  y.  Gruger,  8  Tex.  66,  58  Am.  Dec  102.  And  If  the 
principal  gives  non-negotiable  collateral  security,  the  fact  that  the 
new  security  does  not  faU  due  tlU  after  the  maturity  of  the  original 
obligation  does  not  release  the  sureties  on  it:  Bxtended  note  to  Lin* 
deman  y.  Rosenflelc\  33  Am.  Rep.  85.  See,  also^  Phoenix  Brewing 
Co.  T.  Rumbarger,  181  Pa.  St  251,  59  Am.  St  Rep.  647. 

SURBTY,  HARRIBD  WOMAN  AS-RSLBASB.— If  a  married 
woman,  without  consideration  to  herself.  Joins  with  her  husband 
in  a  mortgage  of  his  land,  whereby  they  covenant  to  pay  the  mort* 
Sise  debt,  which  Is  evidenced  by  a  note  signed  by  him  alone»  she  be- 
comes a  surety  and  Is  entitled  to  all  the  rights  of  a  surety.  Hence 
the  discharge  of  the  husband,  the  principal  debtor,  reUBBses  her: 
Stebert  v.  Qneand,  66  Minn.  107.  60  Am.  St  Rep.  441. 
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WILLS— WITNESSBS.— The  testator  must  actually  have 
■een,  or  have  been  in  a  position  to  see,  not  only  the  witness  but 
the  writing  paper  Itself,  at  the  time  the  witnesses  signed  the  In- 
•tnunent.  In  order  to  constitute  it  a  valid  wUl. 

WILLS— WITNBSSBS-REQUEST  TO  SIGN.— A  testator  Is 
aot  required  to  request  the  witnesses  to  subscribe  to  his  wllL  Such 
request  may  be  Implied  from  his  conduct  or  wdl-understood  signs, 
or  it  may  be  made  by  another,  In  the  presence  of  the  testator  with 
liis  knowledge  and  acquiescence. 

C.  G.  Lyon  and  Jones  &  Stewart,  for  the  appellanit 

B.  0.  Burton^  for  the  appellees. 

•*»  MONTGOMERY,  J.  Nathan  Jones,  one  of  the  sahscrib- 
iiig  witnesses  to  the  script  which  purports  to  be  the  last  will 
•nd  testament  of  the  decedent  Henry  Allen,  testified  that  he 
subscribed  it  in  the  presence  of  the  decedent  and  at  his  request^ 
and  in  {he  presence  of  W.  F.  Devane^  the  other  subscribing 
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witness;  and  that  Derane  also  sabecribed  it  in  ilie  piesenos  of 
the  decedent  and  at  his  request  Devane  teatified  aa  fidlows: 
*T,  was  witness  to  Heniy  Allen's  will;  I  signed  it  in  the  pres- 
ence of  the  testator^  Nailian  Jone%  and  A.  M.  MoNgIL  Eama 
Jones  came  for  me  and  I  went  to  Allen's  honse;  Enmia  Jones 
is  Bister  to  widow  Allen.  When  I  went  don't  recollect  that 
Henry  Allen  spoke  to  me;  I  don't  think  he  spoke  to  me  at  alL 
I  saw  him  when  he  signed  the  will;  he  was  Ijing  flat  on  his 
back  when  he  signed  it.  Allen  made  his  mark;  I  dont  know 
what  I  signed;  I  asked  McNeill  to  let  me  read  it^  but  he  ssid 
it  was  not  necessary.  I  do  not  know  whether  Allen  could  see 
me  when  he  signed  it  or  not;  he  conld  see  me^  but  don't  thisk 
he  could  see  the  paper;  he  was  on  the  bed  in  the  east  oomer  of 
the  room,  and  I  was  at  the  west  comer  of  the  same  room,  at  a 
table;  I  was  standing  with  my  side  or  back  to  hinoi  I  doat 
know  which;  I  am  satisfied  tLat  he  could  not  eee  the  paper 
writing  at  the  time  I  signed  it»  but  he  oonld  see  me." 

'^^  A.  M.  McNeill  testified:  ^Allen  waa  Tery  aick  and  Buf- 
fered greatly;  he  was  on  his  bed;  I  wrote  his  name  and  he  made 
his  mark  to  the  paper  writing;  I  don't  know  whether  his  eyes 
were  open  or  not;  I  don't  know  the  condition  of  his  mind;  he 
could  haye  seen  the  parties  whoi  they  signed  the  paper  aa  wit- 
nessesy  but  could  not  Bee  the  paper.  Allen  did  not  aak  anyone 
to  sign  it.    I  wrote  his  will  at  his  dictation.** 

The  following  issue  was  submitted  to  the  jury:  ^^Is  the  paper 
writing,  or  any  part  thereof,  the  last  will  and  teatameut  of 
Henry  Allenr 

An  exception  was  made  by  Uie  defendants^  the  proponndea^ 
to  that  part  of  the  charge  of  the  court  which  is  in  the  following 
words:  'Hliat  the  deceased,  Allen,  must  actually  have  seen,  or 
have  been  in  a  position  to  see,  not  only  the  witnesses,  but  flie 
paper  writing  itself,  at  the  time  tiie  witnesses  signed  the  same, 
and  that  if  the  jury  should  beUeye  that  he  did  not  see  the  paper 
writing  at  the  time  the  witnesses  signed  it,  they  should  ansver 
the  issue,  'No.'" 

The  instruction  was  in  harmony  with  the  decision  of  this 
court  made  in  the  ease  of  Qraham  y.  Graham,  82  N.  C.  SU. 
In  that  case  it  appeared  that  the  decedent  was  veiy  sick  and 
lying  in  bed  at  the  time  the  paper  writing  proi>ounded  as  the 
will  of  the  decedent  was  alleged  to  have  been  subscribed  by  (he 
witness;  the  witnesses  withdrew  into  another  room,  and  there, 
at  a  large  che^t,  signed  their  names;  the  testator  as  he  was  lying 
in  bed  oould,  by  turning  his  head  and  looking  around  the  side 
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of  the  door  between  the  rooms,  have  seen  the  backs  of  the  wit* 
neflses  as  they  sat  at  the  chest  writing,  bnt  he  canld  not  haye 
seen  their  faces,  arma^  or  hands,  or  the  paper  on  which  thej 
wrote,  a  view  of  those  being  obstructed  by  the  partition  wall. 
After  the  witnesses  had  signed,  they  went  back  with  the  will 
into  the  room  where  the  decedent  was,  and  ^^  informed  him 
that  they  had  witnessed  it,  and  he  asked  one  of  the  persona 
present  to  take  charge  of  it.    Upon  that  evidence  the  conrt 
directed  the  jury  that  ''thongh  the  testator  conld  have  seen 
enough  of  the  persons  of  the  witnesses  while  they  were  sabscrib- 
ing  the  will  to  enable  him  to  recognize  them,  yet  if  he  could 
not  have  seen  what  was  going  on  whilst  they  were  in  the  act  of 
ittestaticm,  the  paper  was  not  properly  executed  and  attested.'' 
And  this  courts  BufBn,  C.  J.,  deUyering  the  opinion,  in  review- 
ing that  instruction,  declared  that  while  it  was  a  rigid  con-^ 
itmction  of  the  terms  ^  his  presence''  which  were  used  in 
the  act,  yet  that  it  was  in  conformity  with  the  cases  thereto- 
foie  decided  on  that  subject,  and  that  it  was  consonant  with 
the  policy  and  meaning  of  the  statute.    In  that  opinion,  tho 
troe  principle  of  the  statute  was  settled  to  be  ''that  a  subserib* 
ing  by  the  witnesses  must  be  in  such  a  situation,  whether  within^ 
or  without  the  testator's  room,  as  will  enable  the  testator,  if  he^ 
will  look,  to  see  that  the  paper  signed  by  him  is  the  same  which 
is  labscribed  by  the  witnesses.  •  •  .  .  The  statute  meant  that  ho 
should  have  evidence  of  his  own  senses  to  the  subscribing  by 
the  witnesses  just  sshe  should  to  a  signing  for  him  by  another 
bj  his  direction  and  in  his  presence,  so  as  to  ezdude  almost  ther 
possibility  of  imposition  by  substituting  one  paper  for  another 
without  detection  by  the  testator  himself  upon  his  own  ocular 
observations  and  witiiout  exposing  him  to  any  risks  from  undue 
confidence";  and  the  opinion  concludes  in  this  language:  ''We 
believe,  indeed,  that  there  is  no  instance  in  which  a  paper  has^ 
heen  sustained  where  the  attestation  was  under  such  circum- 
stances that  the  testator  could  not  see  what  was  done  so  as  ta 
protect  himself  upon  his  own  knowledge  against  any  dishonest 
fiobstitution  by  the  people  whom  he  is  obliged  by  the  law  to- 
Kltct  and  depend  upon  as  subscribing  witnesses  to  his  wilL" 

^^  In  the  next  volume  of  our  reports,  83  N.  C.  682,  in  the 
<2W  of  Bynum  v.  Bynum,  the  court,  with  its  personnd  un- 
changed, and  the  same  judge  delivering  the  opinion,  reversed 
the  jndpient  below,  because  his  honor  instructed  the  jury  that 
^ag  to  the  formal  execution  of  the  script  it  was  not  necessary  it. 
ihonld  be  proved  that  the  party  deceased  saw  the  paper  at  tha^ 
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time  it  was  subscribed  by  the  witnesses,  but  it  was  necessary  she 
should  be  in  such  a  situation  that  she  could  see  it  if  she  wished; 
and  that,  if  the  jury  believed  she  could  not  see  it  at  the  time,  it 
was  not  subscribed  in  her  presence  within  the  meaning  of  the 
law.''    In  that  case^  the  decedent  was  raised  up  in  bed  and  in 
that  position  she  signed  the  script  and  ^en  laid  down.    The 
witnesses  then  subscribed  their  names  in  the  same  room  and 
within  two  or  three  feet  of  the  decedent,  but  the  witnesses  said 
that  they  were  not  certain  whether,  from  the  positi<m  in  which 
■he  was  lying,  she  could  see  the  paper  at  the  time  it  waa  being 
subscribed,  and  that  they  thought  another  paper  might  have 
been  substituted  for  the  one  she  signed  without  her  knowing 
it.    In  the  discussion  of  that  case  the  court,  without  in  so  many 
words  overruling  the  case  of  Graham  v.  Graham,  82  N.  C.  219, 
adopted  an  entirely  different  course  of  reasoning,  and  arrived 
at  an  entirely  different  conclusion  from  the  principle  announced 
in  the  last-mentioned  case. 

In  Bynum  v.  Bynum,  33  N.  G.  682,  it  is  held  substantially 
that,  provided  the  subscribing  by  the  witnesses  is  done  in  the 
same  room,  ''openly  and  without  any  clandestine  appearance 
about  it/'  the  attestation  would  be  good,  whether  the  decedent 
could  actually  see  the  paper  or  not.  So,  too,  the  declaration  in 
Graham  v.  Graham,  32  N.  G.  219,  that  the  testator  should  have 
evidence  of  his  own  senses — that  is,  the  power  to  look  and  see 
from  his  present  position  if  he  wished  to  do  so--so  as  to  ex- 
clude ''almost  the  possibility  of  imposition  by  substituting  one 
*^^  paper  for  another,  without  detection  by  the  testator  upon 
his  own  ocular  observation,  and  without  exposing  him  to  any 
risks  from  undue  confidence,''  is  substituted  in  the  case  of  By- 
num V.  Bynum,  33  N.  C.  632,  by  the  declaration:  ''It  is  not, 
therefore,  the  feasibility  of  obtaining  another  paper  which  will 
avoid  the  attestation  when  all  passes  in  the  same  room,  so  that 
the  party  has  opportunity  of  watching  for  him  or  herself;  for 
under  those  circumstances  the  attestation  is  prima  facie  good." 

In  Jones  v.  Tuck,  48  N.  C.  202,  the  principle  enimciated  in 
Graham  v.  Graham,  32  N.  C.  219,  was  followed  fully,  and  that 
case  was  cited  as  authority  for  the  decision  in  Jones  t.  Tuck,  48 
N.  C.  202. 

In  Cornelius  v.  Cornelius,  52  N.  C.  593,  the  court  instructed 
the  jury  that  "if  they  believed  that  the  attestation  waa  made 
by  the  subscribing  witnesses  in  the  room  in  which  the  deceased 
was  lying,  and  in  such  a  situation  as  by  turning  his  head  in  the 
manner  described  by  them  he  could  see  the  paper  writing  at 
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the  time  of  fhe  attestation^  and  that  he  had  the  ability  to  do 
fio,  fheie  was  an  attestation  in  his  presence;  it  was  an  attesta- 
tion in  his  presence  as  required  by  the  act  of  assembly.''  This 
court  said,  in  reviewing  that  case,  that,  ''after  reviewing  the 
authorities  upon  this  point,  we  think  that  the  strictest  inter- 
pretation of  the  law  has  gone  no  further  than  to  require  that 
the  testator  should  be  in  a  position  and  have  power  without,  a 
removal  of  his  person  to  see  what  was  done.  It  is  not  neces- 
sary for  him,  in  point  of  fact,  to  see."  The  court  also  referred 
io  the  opinion  in  Bynum  t.  Bynum,  83  N.  C.  632,  where  it  was 
held  'that  the  attestation  being  done  openly  and  without  any 
clandestine  appearance  about  it,  in  the  same  room  with  the  tes- 
tatrix, and  within  two  or  three  feet  of  her  when  she  had  her 
senses  and  nothing  intervened  between  her  and  the  witnesses,  is 
good  under  the  statute.  It  was  done  both  literally  and  substan- 
tially in  her  presence.''  But  the  court,  it  seems  to  us,  clearly 
showed  a  *^  mistrust  of  that  position,  as  is  shown  by  the  fol- 
lowing language:  ''There  are  authorities  going  to  the  extent  of 
holding  that  the  transaction  being  openly  done,  there  can  be 
no  question  of  presence  where  the  parties  are  sll  in  the  same 
room":  Best  on  Presumptions,  83.  But  however  this  may  be, 
it  is  dear  upon  authority,  if  it  be  affirmatively  established  that 
the  testator  might  have  seen,  the  attestation  is  good:  Powdl  on 
Devices,  96;  Tod  v.  Earl  of  Winchelsea,  12  Eng.  Com.  L.  227. 
And,  too,  in  Cornelius  t.  Cornelius,  52  N.  C.  593,  the  doctrine 
laid  down  in  Jones  v.  Tuck,  48  N.  C.  202,  was  not  questioned, 
for  the  court  said  there:  "We  are  not  disturbing  at  tdl  the  case 
of  Jones  V.  Tuck,  48  N.  C.  202,  to  which  our  attention  has  been 
called.  In  that  case  it  appeared  that  the  testator  could  not  have 
turned  himself  so  as  to  have  seen  the  attesting  witnesses  sub- 
scribe without  danger,  and  acting  contrary  to  the  advice  of  the 
physician.  In  the  case  before  us  the  turning  of  the  head  would 
have  sufficed  to  enable  the  testator  to  see,  and  that  according 
to  the  testimony  he  could  do  without  pain  or  difficulty .'' 

Upon  a  review  of  these  cases,  we  are  of  the  opinion  that  there 
was  no  error  in  the  instruction  of  his  honor  which  we  have  been 
considering,  and  that  the  principle  announced  in  Oraham  v. 
Graham,  32  N.  C.  219,  is  the  correct  one.  The  decedent  must 
be  in  such  a  situation — such  a  position — ^as  will  enable  him,  if 
he  will  look,  to  see  the  paper  writing  which  he  has  signed  as 
it  is  being  subscribed  by  the  witnesses;  he  must  have  the  oppor- 
tunity ^through  the  evidence  of  ocular  observation  to  see  the  at- 
testation of  the  paper  from  the  position  or  situation  in  which 
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he  it,  if  he  will  look,  and  ihis  so  as  to  ezdude  fhe  almoefc  im- 
possibility  of  a  sabstitation  of  the  paper  vhich  he  hu  ngned 
with  another  by  some  other  person. 

In  the  case  before  ns,  it  does  not  appear  whether  the  deoedeiit 
was  able  to  tnm  his  head  to  one  side  or  not.  Two  of  the  ^'^ 
witnesses  said  that  if  he  had  turned  his  head  to  one  side  he 
could  have  seen  the  paper.  If  he  conld  have  done  so  without 
ride  or  danger^  or  not  contrary  to  his  physician's  adyice,  and 
was  of  testamentary  capacity  (and  there  is  no  proof  before  ns 
to  the  contrary),  then  there  was  a  compliance  with  the  statate 
in  reference  to  the  attestation:  Comelins  y.  Cornelius,  52  N.  G. 
693.  But  even  if  he  was  of  testamentary  capacity,  and  there 
was  no  fraud  or  undue  influence,  yet  if  he  was  unable  to  parUy 
turn  his  head  so  that  he  might  look  and  see  the  paper  writiiig 
as  it  was  being  subscribed,  the  attestation  was  not  aecoidisg 
to  the  requirements  of  the  statute. 

The  court  further  instructed  the  jury  ^that  the  deceased  must 
have  actually  requested  the  witnesses  to  sign  the  paper  wxitiiig 
as  witnesses,  and  if  the  jury  should  believe  from  the  evidence 
that  he  did  not  so  request  them  or  either  of  them,  then  the 
paper  writing  was  not  properly  executed  as  a  will,  and  they 
should  answer  said  issue,  'No.' ''  We  think  the  instruction  was 
given  in  language  too  broad,  and  that  it  was,  therefore,  erro- 
neous. There  is  nothing  in  the  statute  (Code,  sec.  2136)  whidi 
requires  that  the  decedent  shall  ask  or  request  the  witnesses  to 
subscribe,  and  we  can  see  no  reason  why  the  draughtsman  of 
the  will,  or  any  other  person,  in  the  presence  of  the  testator 
and  with  his  acquiescence  and  approval  and  with  a  clear  knowl- 
edge of  what  was  going  on,  should  not  make  the  request  of  the 
witnesses  to  sign  the  script.  Nor  can  we  see  any  good  reason 
why  the  request  should  not  be  implied  from  the  testator's  con- 
duct or  well-understood  signs.  Such  implied  requests  have  been 
frequently  held  by  the  courts  to  be  sufficient:  29  Am.  ft  Eng. 
Ency.  of  Law,  205,  and  cases  there  cited.  In  New  York  the 
statute  requires  that  the  witnesses  must  sign  at  the  request  of 
the  testator,  but  it  was  held  in  Gilbert  v.  Enox,  52  N.  Y.  125, 
that  the  words  of  request  or  acknowledgment  may  proceed  from 
another,  and  ^^^  will  be  regarded  as  those  of  the  testator  where 
the  circumstances  show  that  he  adopted  them,  and  that  the 
party  using  them  in  his  presence  was  acting  for  him  with  his 
assent.  In  Peck  v.  Cary,  27  N.  T.  9,  84  Am.  Sec  220,  the 
draughtsman  of  the  will,  in  the  presence  of  the  testator,  re- 
quested the  witnesses  to  witness  tiie  will,  and  they  thereupon 
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eigncd  it,  and  it  was  held  to  haye  been  done  at  iihe  request  of 
tha  testator.  Theve  was  error  in  the  instruction  of  his  honor 
which  w«  haye  last  discussecL 

FUBCHESy  J.,  concurring  in  the  judgment  of  the  court  bat 
not  in  the  conclusion  arriyed  at,  in  discussing  the  first  propo* 
sition:  As  the  case  goes  back  for  a  new  trial,  he  will  not  enter 
into  a  discussion  of  that  question  now,  further  than  to  say  that 
the  opinions  in  Bynum  y.  Bynmn,  33  N.  G.  632,  and  Cornelius 
T.  Ciomelius,  53  N.  C.  593,  carry  the  doctrine  of  'n)eing  signed 
in  the  presence  of  the  testator''  as  far  as  he  is  willing  to  go. 

Something  must  be  left  to  personal  confidence.  Were  this 
not  80,  neither  a  blind  man  nor  an  illiterate  man  could  make 
a  will.  Though  an  illiterate  man  may  see  the  witnesses  sign 
the  paper  he  has  signed  with  a  cross  mark,  yet  he  only  knows 
it  is  his  will  because  he  has  confidence  in  the  party  who  wrote 
it  and  read  it  to  him. 

Fairdoth,  C.  J.,  concurred  in  Justice  Furehes*  yiew. 


WILIiS-ATTBSTATION  IN  TESTATOR'S  PRBSHNCB.-A  will 
may  be  regard^  as  attested  in  the  presence  of  the  testator,  though 
the  attestation  did  not  take  place  In  the  room  where  he  then  was» 
and  was  not  actually  seen  by  him,  if  it  took  place  within  the 
range  of  his  ylsion  and  might  have  been  so  seen,  considering  his 
positltHi  and  state  of  health  at  the  time.  The  true  test  is,  not 
whether  the  testator  saw  the  witnesses  sign,  but  whether,  consld« 
ezing  his  mental  condition  and  his  posture  at  the  time,  he  might 
haye  seen  them  do  so:  Witt  y.  Gardiner,  158  m.  176,  40  Am.  St. 
Rep.  160,  and  note.  On  this  subject  in  general,  see  the  extended 
notes  to  Win  of  Menrer,  28  Am.  Rep.  595-508;  Maynard  y.  Vinton* 
60  Am.  Rep.  285,  286;  Guthrie  y.  Owen,  86  Am.  Dec  820,  821. 

WHiUS— WITNE8SB&-REQnEST  TO  SIGN.— No  specific  re- 
qnest  by  the  testator  to  the  witnesses  to  sign  is  necessary.  A  re* 
quest  by  another  than  the  testator,  but  in  the  hitter's  presence^ 
that  the  witnesses  sign,  he  making  no  objection  when  they  do  sign, 
is  taeU  sofilcient:  Bztended  note  to  CoSIn  y.  Coffin,  80  Am.  Dee. 
2£L 
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JUDGICBNTS  —  LIS>N  OF  —  M0BT6AGB  —  FUBGHASB 
ICONBtY.^A  Judgment  debtor  may  pmcbase  land  and  at  the  time 
that  he  receives  hie  eonveyance  may  glre,  to  aecore  any  porttoa 
of  the  pnrchaee  price,  a  mortgage,  which  takes  precedence  over 
the  Judgment  at  a  lien  on  the  land  purchased. 

JUDGBODNTS  —  LIBN  OF  — MOBTGAGB  FOB  OTHER 
THAN  PUBQHASB  MONBY.— If,  upon  acquiring  land,  the  Judg- 
ment debtor  immediately  executes  a  mortgage,  not  for  the  porcbaBe 
money,  the  lien  of  such  mortgage  is  subordinate  to  that  of  the 
Judgment. 

JUDGMBNT&-UBN  OF— MOBTGAGB  FOB  FUBGHlflE 
MONBY  AND  OTHBB  DBBT8.— If  a  Judgment  debtor,  immedi- 
ately upon  acquiring  land,  executes  a  mortgage  to  secure  the  pur- 
chase money  and  also  an  antecedent  debt,  the  Judgment  mut  be 
postponed  to  such  purchase  money,  but  is  superior  to  such  piior 
debt 

SL  &  Parker^  for  the  appellants. 

L  F.  Dortch  and  Allen  ft  Dortch^  for  the  appellee. 

*^'  M ONTOOMEB  Y,  J.  This  action  was  originally  brought 
by  H.  Weil  ft  Brothers,  and  Junius  Slocumb,  trustee  agsinst 
Samuel  C.  Casey  and  Sarah  J.,  his  wife.  No  pleadings  vers 
filedy  but  the  record  states  that  the  plainti&  Weil  ft  Biothen* 
by  their  attorney,  filed  a  duly  verified  complaint  in  f oredoBoid 
of  mortgage  proceedings,  and  that  no  answer  was  filed,  end 
judgment  of  foreclosure  was  obtained.  The  judgment  is  set 
out,  and  in  the  same  the  amount  of  the  debt  of  the  plaintifiB 
is  declared,  and  the  several  tracts  of  land  said  to  be  mentioned 
in  the  complaint  are  condemned  to  be  sold  to  satisfy  the  judg- 
ment. Before  the  sale  was  made,  A.  T.  Grady  and  A.  H.  Menu, 
judgment  creditors  of  the  defendant  Samuel  ^*^  Casey,  were 
made  parties  plaintifF.  The  case  was  heard  upon  an  admitted 
state  of  facts,  as  follows: 

1.  On  the  date  of  the  docketing  of  the  judgments  of  Orady 
and  Morris,  Casey  owned  two  tracts  of  land,  one  called  or  known 
as  the  ^Creek  tract,^  containing  two  hundred  and  fifty-six 
acres,  and  another  known  as  the  ^ome  tract,''  containing 
three  hundred  and  fifty  acres. 

2.  That  the  plaintiffs  Weil  ft  Brothers,  held  a  mortgage  on 
these  two  tracts  of  land,  duly  registered  prior  to  the  judgments, 
to  secure  a  debt  of  two  thousand  one  hnndred  and  tweatj-vt 
dollars  and  ninety  cents. 
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3.  That  afterward  Casey  bought  by  deed  from  Thomas  B. 
Rajrnor  another  tract  of  land  called  the  ^'Baynor  tract/'  con- 
taining two  hnndred  acres^  and  that  on  the  same  day  Casey  and 
wife  executed  to  Weil  &  Brothers  a  mortgage  on  the  Baynor 
tract  to  secure  the  payment  of  a  note  of  fifty  dollars^  for  money 
advanced  by  Weil  &  Brothers^  to  Casey,  with  which  Casey  paid 
to  Saynor  a  part  of  the  purchase  money,  and  also  to  better 
fiecure  the  old  debt  of  two  thousand  one  hundred  and  twenty- 
six  dollars  and   ninety  cents.    The   judgment  of   foreclosure 
directed  the  sale  of  the  three  tracts  of  land  for  the  purpose  of 
paying  the  debt  of  two  thousand  one  hundred  and  twenty-six 
dollars  and  ninety  cents  and  interest,  and  also  the  fifty  dollar 
note. 

5.  In  1898  the  homestead  of  Casey  was  duly  laid  oft  to  him 
in  the  ^^ome  tracf'  of  three  hundred  and  fifty  acres,  and  no 
objection  has  ever  been  made  to  the  homestead  allotment. 

6.  Casey  and  wife  haye  no  other  property  subject  to  the 
payment  of  the  judgments  than  the  Baynor  tract  of  two  hun- 
dred acres. 

7.  That  the  commissioner  appointed  by  the  court  sold  all 
three  of  the  tracts,  the  Baynor  tract  of  two  hundred  acres 
bringing  three  hundred  and  forty  dollars,  and  the  total  sum  of 
the  three  tracts  not  bringing  enough  to  pay  the  debt  of  Weil 
&  Brothers. 

8.  The  deed  from  Baynor  and  wife  to  Casey,  and  the  mort- 
gage from  Casey  and  wife  to  Weil  &  Brothers  upon  the  Baynor 
land,  were  executed  at  one  and  the  same  time,  and  in  conse* 
quence  ^'^  of  an  agreement  that  both  the  deed  and  the  mort- 
gage should  be  executed  at  the  same  time,  and  to  secure  the 
fifty  dollars  advanced,  and  also  for  the  f urtiier  security  for  the 
note  of  two  thousand  one  hundred  and  twenty-six  dollars  and 
ninety  cents. 

Upon  those  facts  the  plaintiffs  Grady  and  Morris  insist  that 
after  the  application  of  fifty  dollars  and  interest,  to  be  paid 
to  Weil  ft  Brothers  on  account  of  the  amount  advanced  by  them 
to  Casey  as  a  part  of  the  purchase  money  of  the  Baynor  land, 
enough  of  the  balance  of  the  three  hundred  and  forty  dollars, 
for  which  the  Baynor  tract  was  sold  by  the  commissioner, 
should  be  applied  to  their  judgment  and  costs.  His  honor,  be- 
ing of  opinion  that  the  judgment  creditors  were  not  entitled  to 
the  rdi^  they  sought,  dismissed  their  petition. 

The  question  for  decision  then  is.  Does  a  mortgage,  executed 
nmultaneously  with  the  delivery  of  the  deed  from  the  grantor 
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to  the  mortgagor  for  another  conaideiation  than  the  purchase 
money  of  the  land  conyeyed  and  to  a  perBom  other  than  the 
grantor,  vith  the  understanding  between  the  mortgagor  and 
that  other  person  at  the  time  of  the  ezecatioii  of  the  deed  by 
the  grantor  that  the  mortgage  should  be  ao  made,  hold  good 
against  the  then  eTisting  judgments  against  the  mortgagor? 
The  plaintiffs'  oonnsel  in  their  brief  insisted  that^  as  the  deed 
from  Baynor  to  CSasej  and  the  mortgage  by  Osaey  to  We3  ft 
Brothers  were  executed  at  the  same  time^  and  th&t  as  the  fifty 
dollars  purchase  money  for  the  land  was  paid  by  the  plaintiSs 
in  consequence  of  an  agreement  and  understanding  that  the 
mortgage  should  be  executed  to  secure  both  the  fifty  dollan  sad 
the  antecedent  debt,  the  whole  was  a  concurrent  transaetioD, 
i  e.,  one  transaction,  and  that,  although  the  title  Tested,  it  did 
not  vest  in  him  and  that  the  judgment  liens  did  not»  there- 
f  ote,  attach  to  the  land.  In  support  of  that  yiew  the  eases  of 
Bunting  v.  Jones,  78  N.  G.  242,  and  Moring  t.  Dickersan,  85 
N.  C.  466,  were  cited*  In  both  of  these  cases,  *^  the  eondd- 
eration  for  the  mortgage  was  the  purchase  money  of  the  land, 
and  when  the  court  in  these  cases  referred  to  the  deed  and  tiie 
mortgage  as  being  one  transaction,  and  that  the  two  instru- 
ments should  be  treated  as  one  because  they  were  simulta- 
neously executed,  the  court  had  reference  only  to  cases  iriierB 
the  mortgage  was  for  the  purchase  money  of  the  land.  In  all 
the  cases  cited  the  consideration  of  the  mortgage  was  the  pur- 
chase money  of  the  land,  and  it  was  in  Moring  t.  Dickezscm, 
85  N.  C.  466,  stated  in  substance  that  all  of  the  cited  casei 
proceeded  upon  the  view  that  the  seisin  of  the  grantee  was  but 
for  the  instant,  and  that  it  was  never  intended  to  be  in  him 
beneficially  at  all,  but  that  the  real  purpose  was  to  convey  the 
title  to  the  mortgagee  as  a  security  for  the  money  advanced. 
The  reason  why  the  tiUe  did  not  vest  in  the  purchaser  of  the 
land  is  that  the  purchase  money  had  been  advanced  by  tiie 
mortgagee,  and  when  the  court  said  that  because  the  deed  and 
mortgage  are  executed  simultaneously,  they  are  concurrent 
transactions,  i  e.,  one  transaction,  it  was  only  to  say  that  if 
there  had  been  an  interval  between  the  delivery  of  the  deed  and 
the  execution  of  the  mortgage,  then  the  judgment  liens  would 
have  attached,  for  a  titie  would  have  vested  in  the  grantee  be- 
cause of  the  interval.  This  learning  may  be  found  in  Free- 
man on  Judgments,  section  373,  which  sajrs:  ^o  doubt  one 
against  whom  a  judgment  has  already  been  docketed  may  pur- 
ehase  land,  and  at  the  same  time  he  leoeives  his  oonTejanflS 


Dec.  1899.]  Wbil  v.  Caskt.  647 

may  gi^e^  to  wcnie  any  portion  of  the  pnichafie  money,  a  mort- 
gage which  will  take  precedence  oyer  the  judgment  aa  a  lien 
on  the  land  purchased.  ....  The  reason  assigned  for  this  is, 
that  the  conveyance  and  the  encumbrance  being  simultaneous^ 
no  opportanity  is  given  for  the  judgment  lien  to  attach.    But 
it  has  also  been  decided  that   if,  upcm  acquiring  land,  the 
judgment  debtor  immediately  executes  a  mortgage,  not  for  the 
purchase  money,  the  lien  of  the  mortgage  will  be  subor- 
to  that  of  the  judgment.'' 
The  plaintifib  Weil  &  Brothers,  moreover,  contend  that,  if 
the  judgment  creditors  Grady  and  Morris  had  been  entitled  to 
the  relief  demanded,  the  homestead  right  of  the  defendant 
Casey  would  intervene  to  prevent  the  application  of  any  part 
of  the  proceeds  of  the  sale  to  the  creditors  until  the  home- 
stead had  fallen  in.    We  hardly  understand  this  contention, 
because  Casey  and  his  wife  were  before  the  oourt^  and  the 
order  of  sale  of  the  land,  including  the  homestead,  was  made 
without  exception  or  protest  on  their  part.    But,  if  there  had 
been  exception,  we  do  not  see  how  it  could  have  availed,  for 
in  OuIIey  t.  Thurston,  112  N.  C.  192,  it  was  decided  that  the 
lien  of  a  judgment  was  superior  to  that  of  a  subsequently  regis- 
tered mortgage  made  on  property  outside  of  the  debtor's  al- 
lotted homestead.    The  homestead  in  the  present  case  had  been 
duly  allotted  to  the  defendant  Casey,  and  no  objection  had  been 
made  to  ^e  allotment. 

There  was  error  in  the  judgment  of  the  court  below  in  dis- 
missing the  petition  of  the  judgment  creditors  Qrady  and 
IforrisL  They  were  entitled  to  have  the  amount,  principal,  in- 
terest, and  costs  due  upon  their  judgments  satisfied  out  of  the 
proceeds  of  the  sale  of  the  Baynor  land  in  the  conmiisBioner's 
hands.    The  rest  of  the  judgment  is  affirmed. 

ICORTOAOB  FOR  PUBOHASB  MONBY— PBIOBITT  OYBB 
JUBOMISNT^-A  purchase  money  mortgage  executed  contempoiar 
neously  with  a  deed  of  purchase,  whether  to  the  vendor  or  to  a 
third  person  who  advanced  the  purchase  money,  takes  precedence 
over  the  lien  of  a  prior  Judgment  against  the  mortgagor:  Stewart 
▼.  Smith,  86  Minn.  82,  1  Am.  St  Rep.  651;  Laidley  v.  Aikln,  80 
Iowa,  112,  20  Am.  St  Rep.  406,  and  note.  See,  too,  Rees  v.  Lnding- 
too,  18  Wis.  276.  80  Am.  Dec.  741. 

A  JUDOBiBNT  LIEN  IS  PARAMOUNT  to  a  Jnnlor  mortgage 
Hen:  Trapnall  v.  Richardson,  13  Ark.  648,  58  Am.  Dec  888L  Sm^ 
also,  Ooobock  v.  Baker,  62  Neb.  447,  66  Abl  St  Rep.  619l 
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APPBAL.— FACTS  FOUND  BY  A  BBFBBBB,  bued  190B 
competent  evidence  and  confirmed  by  the  trial  court,  cannot  be. 
iCTiewed  on  appeal. 

OOTBNANGY— BBTTBRMBNT8.~-Tlie  term  "OMttennentB^ 
baa  no  application  to  cotenanta,  but  is  for  the  protection  of  a  pur- 
cliaaer  of  land,  who  makes  lasting  improvements  under  the  beli^ 
that  he  has  a  good  title. 

COTENANCY  —  PARTITION  —  IMPBOySMBNT&— Sqnity 
la  effected  between  cotenants  on  partition  either  by  assigning  the 
improved  part  of  the  property  to  him  who  made  it.  at  its  value 
before  the  improvements  were  made,  or,  if  that  cannot  be  done, 
then  by  a  reasonable  allowance  to  the  one  who  has  enbanrwd  tlie 
value  of  the  property. 

COTENANCY— PARTITION— BENEFITS  AND  LOSSES.— If 
OB  partition,  a  cotenant  claims  an  equality  of  benefits,  he  most 
submit  to  an  equality  of  burdens,  and,  if  a  loss  results  in  good 
faith  from  an  eiTor  of  Judgment  on  the  part  of  the  tenant  in  charge 
of  the  pfoperty,  such  loss  must  fall  upon  all  of  the  cotensats 
equaUy.  If  loss  is  caused  by  the  positive  wrong  of  audi  cotenant, 
he  alone  must  bear  the  loss. 

COTENANCY  —  PARTITION— IMPROyEMENT&— If  prop- 
erty held  in  cotenancy  la  not  susceptible  of  being  divided,  tlie 
court  may  order  an  account  before  partition,  and  provide  for  a 
suitable  compensation  for  improvements  to  the  tenant  makhig 
them. 

Douglass  ft  SimmSy  for  the  appellanta. 

Black  ft  Adams  and  W.  E.  Murchison^  for  the  appellee. 

^'^  FAIBCLOTH,  C.  J.  Prior  to  February,  1891,  C.  B.  Holt 
and  the  defendant  were  tenants  in  common  of  the  property 
described  in  the  complaint,  situated  at  Southern  Pines,  in 
Moore  county,  each  owning  one-half  interest  therein.  The 
said  owners  erected  on  the  lot  a  building,  the  lower  front  part 
for  a  store,  and  the  upper  story  was  partially  constructed  for 
a  boarding-house.  G.  E.  Holt  died  on  February  17,  189U 
and  the  plaintiffs  became  the  owners  of  his  interest  in  said 
property,  they  being  nonresidents  of  the  state.  After  Holt's 
death  the  defendant  remained  in  the  sole  possession  and  man- 
agement of  the  property,  and  finding  the  building  unattrac- 
tive and  not  profitable  as  a  store  and  boarding-house,  he  made 
changes,  additions,  and  improvements,  and  thus  converted  the 
building  into  a  more  modem  hotel,  called  the  "Ozone  Hotd." 
He  paid  all  expenses,  insurance,  taxes,  and  repairs,  and  collected 
the  rents  and  profits.  It  does  not  appear  that  the  plaintifb 
took  any  active  part  in  the  management  of  the  property. 
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On  April  30,  1895,  the  plaintiffs  instituted  an  action  against 
the  defendant  for  one-half  of  the  rents  since  the  death  of  G.  K 
Solt,  alleging  the  annual  rental  value  to  be  five  hundred  dol- 
Ibts. 

On  November  30,  1895,  the  plaintiffs  filed  their  petition  in 
the  proper  court  to  sell  said  property  for  partition.  Subse- 
quently, these  two  actions  were  by  agreement  consolidated, 
^n  order  of  sale  was  made,  without  prejudice  to  the  rights  of 
either  party  as  to  improvements  or  rents  put  upon  or  arising 
out  of  said  real  estate. 

At  August  term,  1898,  the  case  was  referred,  to  take  an 
^'^  account  and  pass  upon  the  law  and  facts,  and  report,  etc. 
The  referee  reported  on  the  pleadings  and  the  evidence  the 
following  facts: 

^3.  That  the  value  of  the  improvements  put  upon  the  prop- 
erty by  S.  M.  Couch,  since  the  death  of  C.  £.  Holt^  is  nine  hun- 
dred and  thirty-eight  dollars. 

**4.  That  the  said  improvements  were  reasonable,  necessary, 
and  advantageous  to  the  property,  and  were  neither  authorized 
nor  objected  to  by  the  plaintiffs. 

*'5.  That  the  amount  of  insurance  and  taxes  paid  on  said 
property  by  the  defendant  since  the  death  of  C*  E.  Holt  is 
nine  hundred  and  seventy-one  dollars. 

**6.  That  the  average  rental  value  of  the  premises  since  the 
death  of  said  C.  E.  Holt  is  two  hundred  dollars  per  year.** 

He,  then,  as  matter  of  law,  concludes  that  the  defendant  be 
charged  with  one-half  the  rental  value,  to  wit,  eight  hundred 
and  fifty  dollars  and  credited  with  one-half  of  the  value  of  the 
improvements,  to  wit,  four  hundred  and  sixty-nine  dollars,  and 
wi^  one-half  of  the  amount  expended  in  paying  taxes  and  in- 
surance on  the  property,  to  wit  four  hundred  and  eighty-five 
dollars  and  fifty  cents,  and  that  there  is  a  balance  of  one  hun- 
dred and  four  dollars  and  fifty  cents  due  the  defendant  by  the 
plaintiffs  on  said  account. 

This  report  was  confirmed  by  the  court,  and  judgment  en- 
tered accordingly,  from  which  the  plaintiffs  appealed. 

The  plaintiffs  except  to  each  item  of  the  account  and  to  the 
findings  of  fact  and  legal  conclusions  of  the  referee.  When 
the  facts  are  found  by  the  referee,  if  based  upon  competent 
evidence,  although  conflicting,  as  we  find  to  be  the  case  in  this 
instance,  such  findings  are  not  reviewable  by  this  court.  Tak- 
ing, then,  the  facts  as  reported,  his  legal  conclusions  are  cop* 
rect.    The  plaintiffs,  by  tibeir  exceptions,  do  not  pointedly  pre- 
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lent  the  legal  proporitions  relied  on  by  their  counfld  in  hit 
ar^ment,  but  we  consider  them  according  to  hia  contention. 
They  are:  ^**  1.  That  a  cotenant^  except  by  consent,  has  no 
right  to  make  improvements  by  additional  change  in  ibe  atmo- 
tore,  etc^  aa  diatingniahed  from  repairs,  etc.,  for  preaerfationQf 
the  property;  2.  That  in  no  eyenty  except  by  eonsenty  can  a  eo* 
tenant  in  aole  poasesaion  expend  more  than  the  renta  and  ui* 
come  ol  the  property,  and  charge  his  ootenanta  therevttfa,  be- 
eanae  that  would  put  it  in  hia  power  by  recklesaneea  to  impair  the 
Talue  or  indirectly  dispose  of  the  value  of  hia  cotenants'  inter- 
esty  presumably  for  hia  own  benefit. 

1V>  avoid  confusion,  we  may  here  state  thai  the  oode^  chapter 
10,  page  182,  on  dose  examination,  has  no  application  to  ten- 
ante  in  conmion.  That  provision  ia  for  the  protection  of  a  pur- 
chaser of  land  who  makes  lasting  improvementa  under  the  be- 
lief that  he  had  a  good  titla  After  judgment  ia  entered  against 
him  for  the  land,  he  may,  aa  herein  provided,  have  an  allow- 
ance for  the  improvementiB,  usually  called  '1i>etterment8.'' 

Aa  we  decide  to  a£Brm  the  judgment,  we  will  examine  the 
plaintiff's  anthoritiea  to  support  hia  proposition.  They  rely 
on  Norton  y.  Sledge^  29  Ala.  478,  498.  This  waa  a  bill  fer  par- 
tition. Sledge  and  George  H.  Horton  were  tenanta  in  com- 
mon, and  George  Horton  was  trustee  of  the  interest  of  his 
son  George  H.  The  trustee  expended  on  the  property  more 
than  the  renta  and  income,  and  the  excess  was  not  allowed 
him  when  the  partition  was  dosed.  The  court  remarked: 
^'George  Horton  can  in  no  event  be  entitled  to  compensation  for 
improvements  made  beyond  the  renta  charged  against  him,* 
for  the  reason  that  ^in  the  partition,  George  Horton  (trustee) 
has  no  direct  and  immediate  interest,  but  he  haa  an  indirect 
interest."  This  does  not  apply,  owing  to  a  different  state  of 
facts,  the  trustee  daiming  compensation  ont  of  the  property 
in  which  he  had  no  interest. 

In  Fidd  y.  Leiter,  117  111.  341,  the  court  hdd  that,  ^^  *one 
tenant  in  common  may  rightfully  insist  that  the  other  shall 
contribute  his  proportional  share  for  the  preservation  of  the 
joint  property,  but  he  cannot  insist  that  he  shall  enter  up<Mi 
new  investments  to  be  paid  for  from  the  joint  property  or  out 
of  other  funds  belonging  to  him  against  his  judgment  and  in- 
dination.''  This  case  will  not  fit,  as  the  expenditures  in  the 
case  we  have  were  not  made  against  the  'judgment  and  inclin- 
ation*' of  the  plaintiffs. 
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Xbod  T.  Edier,  89  InA.  882:  '^Whtre  impxoTanmti  fhiw 
made  affect  the  entire  property,  oompensation  will  not  be  made 
upon  partition,  nnletB  the  improyements  were  necesBarj  or  nae* 
fnl  to  the  ^'oyment  of  the  estate,  •  •  •  •  or  were  made  nnder 
cneh  circnmetanoee  as  create  an  equitable  daim.^  This  seems 
to  be  an  authority  in  favor  of  the  defendant,  as  the  referee 
finds  that  the  improvements  ^ere  reasonable^  necessary,  and 
advantageous  to  the  property.^ 

Taylor  t.  Baldwin,  10  Barb.  583  (in  1850):  It  does  not  ap- 
pear well  settled  in  this  oonntry  •  •  •  •  that  one  tenant  in 
common,  withont  any  contract,  can  make  necessary  repairs  upon 
the  property  and  charge  his  ootenant  in  an  action  for  the 
Amount."    There  is  no  question  of  that  kind  here  before  ns. 

Lnad  t.  Israel,  80  Hd.  120,  96  Am.  Dec  571:  ^A  tensint  in 
oiwninon,  oocaxiying  Ihe  common  property,  will  not  be  allowed 
for  expenses  which  were  incurred  not  for  the  preservation  of 
the  property,  but  rather  to  gratify  his  taste  and  contribute  to 
Ids  oonvenience.''  We  piobaUy  would  agree  to  that  proposi- 
tion upon  the  same  state  of  facts.  It  was,  however,  an  action 
for  'Sise  and  occupation.'^  There  seems  to  be  no  giound  to 
doubt  that  the  common  pioperty  is  liable  for  its  taxes^  and  the 
tenant  who  pays  them  'Srill  have  a  lien  upon  the  common  prop- 
erty to  secure  such  reimbursement':  11  Am.  ft  Eng.  Bnqy.  of 
Law,  1109. 

^^^  The  plaintiffs  except  to  the  insurance  item  in  the  de- 
fendant's account.  It  is  not  distinctiy  stated  whether  the  insur- 
ance was  taken  for  the  whole  property  or  for  the  defendant's 
interest  in  it.  The  only  evidence  is  this:  ''Question:  Mr. 
Couch,  why  was  it  you  insured  that  building  alone  for  three 
thousand  dollars^  when  you  stated  that  it  was  not  worth  any 
rent  at  all?  Answer:  It  was  what  money  I  had  put  in  it,  in 
ease  it  was  burned.  Question:  So  you  were  going  to  collect 
from  the  insurance  company  even  if  it  was  not  worth  anythingP 
Answer:  The  insurance  company  did  not  consider  the  rents. 
I  left  it  with  the  agent." 

The  inference  is  that  the  insurance  covered  the  whole  prop- 
erty^ unless  there  was  contrary  evidence.  No  point  was  made 
about  it  in  the  evidence,  and  it  was  upon  the  plaintiff  to  rabut 
the  reasonable  inference,  if  it  was  not  correct. 

The  object  of  a  court  of  equity  is  to  arrive  at  a  just  conclu- 
sion in  every  case,  and  among  tenants  in  common  it  may  be 
done  either  by  assigning  the  improved  part  of  the  property  to 
him  who  makes  it,  at  its  value  before  the  improvement  is 
madey  or,  if  that  cannot  be  done,  then  by  a  reasonable  allow- 
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ance  to  the  one  who  has  enhanced  the  Talne  of  the  property. 
This  is  well  expressed  in  1  Story's  Equity  Jorisprndencey  seo- 
tion  656b:  'In  suits  in  equity  also  for  partition,  yarions  other 
equitable  rights  and  claims  and  adjustments  will  be  made^ 
which  are  beyond  the  reach  of  courts  of  law.  Thus^  if  iia* 
provements  have  been  made  by  one  tenant  in  common^  a  aoit^ 
able  compensation  will  be  made  him  upon  the  partition  or  the 
property  on  which  the  improvements  have  been  made  assigned 
to  hiuL  So  courts  of  equity  will  not  only  take  care  that  the 
parties  have  an  equal  share  and  just  compensation,  but  they 
will  assign  to  the  parties  respectively  such  parts  of  the  estate 
as  would  best  accommodate  them  And  be  of  most  value  ^^^  to 
them,  with  reference  to  their  respective  situations  in  relation 
to  the  property  before  the  partition.  For,  in  all  cases  of  par- 
tition, a  court  of  equity  does  not  act  merely  in  a  ministerial 
character,  and  in  obedience  to  the  call  of  the  jmrtiea  who  have 
a  right  to  the  partition,  but  it  founds  itself  upon  its  general 
jurisdiction  as  a  court  of  equity,  and  administers  its  relief  ex 
aequo  et  bono  according  to  its  own  notions  of  general  juatioe 
and  equity  between  the  parties."  This  court  has  made  sim- 
ilar rulings  in  Pope  v.  Whitehead,  68  N.  C.  191,  and  in  CoUett 
V.  Henderson,  80  N.  C.  337. 

It  is  a  general  rule  that  where  a  cotenant  claims  an  equal* 
ity  of  benefit,  he  must  submit  to  an  equality  of  burden,  and  if 
the  loss  results  from  error  in  judgment  or  carelessness  of  the 
one  in  charge  of  the  property,  it  will  still  fall  upon  both 
equally.  If,  however,  the  loss  is  caused  by  positive  wrong  or 
a  nuisance,  then  the  wrongdoer  must  alone  bear  the  loss.  In 
all  such  instances,  good  faith  is  always  reqiured:  11  Am.  ft 
Eng.  Ency.  of  Law,  1107.  If  the  property  is  not  susceptible 
of  being  divided,  then  the  court  will  order  an  account  before 
partition  is  made,  and  provide  for  a  suitable  compensation  for 
the  improvements:  17  Am.  ft  Eng.  Ency.  of  Law,  758n;  Beed 
V.  Beed,  68  Me.  668.  Other  authorities  are  accessible^  but 
these  are  deemed  sufficient. 

Turning,  then,  to  the  case  at  bar,  we  discover  from  a  review 
of  the  record  that  the  common  property  was  of  small  val^e  at 
the  time  the  improvements  commenced;  that  the  defendant  in 
the  exercise  of  his  honest  judgment  conceived  the  purpose  of 
making  a  change  in  the  building  suited  to  local  conditions^ 
and  that  the  plaintiffs  gave  no  attention  to  their  property  for 
several  years,  and  tacitly  allowed  the  defendant  to  manage  it 
as  he  deemed  best^  and  finally  demanded  by  action  full  rents 
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for  the  improved  condition  of  the  property,  and  no  snggestion 
of  bad  faith  or  positive  wrongful  conduct  on  the  part  of  the 
*^*  defendant  is  made.  It  appears,  in  a  general  way,  that  dis- 
appointment and  loss  took  place  hy  reason  of  fluctuations  in 
Talues  at  Southern  Pines,  as  a  health  and  pleasure  resort.  It 
does  not  appear  that  the  defendant  has  ahused  the  confidence 
of  Ills  cotenants  or  hia  position  in  relation  to  the  property.  He 
beaTs  half  of  the  depreciation  in  the  value  of  the  property,  and 
the  account  stated  hy'the  referee  shows  only  a  sniall  difference 
in  his  favor. 

Upon  the  foregoing  view  of  the  case  we  see  no  error  in  the 


Affirmed. 

DOXTOLAS,  J.,  concurring  in  result.    While  concurring  in 
the  judgment  of  the  court,  I  must  dissent  from  its  opinion,  if 
it  intends  to  hold  that  a  tenant  in  common  can,  without  the 
eonsent  of  his  cotenants,  put  substantial  improvements  upon 
the  common  property,  and  thus  obtain  a  lien  thereon  for  the 
value   of  his  improvements.    This  would   permit  him  in  its 
logical  result  to  improve  his  co-owners  entirely  out  of  their  own 
property.    If  this  be  the  rule  sought  to  be  established,  in  my 
opinion,  it  would  not  only  be  contrary  to  the  current  of  author- 
ity, but  capable  of  very  great  abuse.    A  cotenant  has  no  right 
to  control  the  property  of  others  contrary  to  their  will.    If  he 
wishes  to  improve  the  common  property,  he  can  very  easily 
communicate  with  the  other  owners.    If  they  consented,  they 
would  be  equally  bound,  and  perhaps,  if  they  did  not  object^ 
they  might  be  held  to  have  acquiesced.    It  would  impose  no 
hardship  upon  him  to  require  him  to  drop  them  a  postal  card, 
while  it  would  impose  very  great  hardship  upon  them  to  per- 
mit him  to  encumber  the  common  property  at  his  own  pleasure 
without  the  consent  or  even  knowledge  of  the  co-owners.    Such 
a  ruling  was  not  necessary  to  the  decision  of  this  case.    The 
defendant  is  entitled  to  reimbursement  for  ^^  taxes,  and  per- 
haps for  insurance,  either  of  which  would  be  greater  than  the 
small  balance  of  rents  left  after  deducting  the  value  of  his  im- 
proTcments.    In  this  way,  the  judgment  can  be  sustained,  and 
full  justice  done  to  the  defendant  without  overturning  or  ig- 
noring any  of  the  well-established   principles   of  equity.    I 
therefore  concur  in  the  judgment  of  the  oourt^  but  lespeotfnUj 
dissent  from  its  opinion  as  written. 
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PARfnnON-IMPROYSnmmS.— A  COTENAKT  ivlio  USknm 
himself  to  be  the  owner  of  tbe  entire  prffinteee,  and  In  good  iidtk 
places  improvements  thereon,  is  entitled,  im  partitloa«  to  be  allotted 
that  portion  upon  which  the  improvements  are  placed.  If  sodi  a 
division  cannot  be  had,  the  property  should  be  sold  and  the  valne 
of  the  improvements  awarded  him  out  of  the  pcooeeda:  Leake  t« 
Hayes,  IB  Wash.  218»  62  Am.  St.  Bep.  84 

PABTITION— IMPBOVEMBNTSw— When  partition  to  madflb  a 
part  improved  should  be  allotted  to  the  one  who  made  the  improve- 
ments, estimating  its  value  without  the  improvements;  bat  If  this 
cannot  be  done,  the  one  to  whom  the  improved  part  is  ^^*i^  need 
not  pay  for  the  improvements.  If  partition  must  be  made  by  ssle^ 
a  cotenant  who  has  made  improvements  cannot  be  awarded  tiie 
cost  thereof,  but  should  be  given  the  actual  enhancement  of  value 
therefrom  existing  at  the  time  of  the  sale:  Ward  t.  Ward,  40  W. 
Va.  ^1,  62  Am.  St.  Bep.  ALU  and  monographic  note,  088^  IMl  See^ 
also.  Ballou  v.  Ballou,  94  Ya.  860^  64  Am.  St  Bep.  TBS;  Oosgiilt  n 
Fosi^  162  N.  X.  J04>  67  Am.  St  B^^  6001 


Whitb  v.  Fox. 

If»  Nosni  O^noiJiTA,  6il| 

TBBSPA88-8ALB  OF  GBOWIMO  TIHBBB.-Tf  ens  la  ti* 
verse  possession  of  land  sells  the  timber  growing  thereon,  which 
is  cut  and  removed,  and  takes  the  purchaser's  note  for  the  price 
thereof,  but  is  afterward  ejected  by  the  true  owner,  tbe  latter  eu- 
not  maintain  an  action  to  recover  possession  of  soeh  noto^  nor  t» 
recover  the  price  of  such  timber.  His  remedy  is  an  aedon  in  tree- 
pass  for  the  damages  done  to  his  land  by  auch  person  while  la 
possession. 

Armfidd  ft  Turner  and  W.  0.  Kewland,  for  the  appeHaxiliL 

T.  M.  Hulham,  A.  L.  HcIntoBh,  and  J.  L.  Gwaltney,  te  tbi 
appellees. 

^^  MONTGOMEBY,  J.  After  the  eyidenoe  waa  sH  in  and 
the  argument  of  counsel  condnded,  his  honor  intunated  tfa* 
opinion  that,  upon  the  complaint^  it  appeared  that  the  aetioa 
was  for  the  note  mentioned  in  the  complaint,  and  not  for  dam- 
ages to  the  freehold,  and  that  the  plaintifEs  oould  not  reoDver. 
The  plaintiffs  insisted,  however,  that  the  case  should  go  to  the 
jury,  which  being  done^  the  court  instructed  the  jniy  to  find 
in  answer  to  the  first  iflsue  that  the  land  was  the  proper^  of 
the  plaintiffs;  in  answer  to  the  second  issue,  that  Oranville  Fox 
and  E.  W.  Bowe  caused  to  be  cut  and  severed  from  the  land 
the  timber  grown  thereon,  and  in  answer  to  the  fourth  isBttf^ 
that  the  plaintifla  wore  not  the  owners  ol^  and  entitled  to^  fb$ 
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possesaioii  of  tlie  note  in  controYer^.    The  first  and  second  al- 
legations of  the  complaint  contain  statements  of  the  death  of 
Borwe,  and  the  appointment  of  the  defendant  Wise  as  his  admin- 
istrator, and  of  the  plaintiffs'  ownership  of  the  lands;  and  the 
balance  of  the  complaint  is  as  follows:  ^8.  That  during  the 
fall  and  winter  of  1894-95  the  testator,  E.  W.  Bowe,  being  in 
poflBeasion  of  the  plaintiffs'  land  above  described,  nnlawfnllj 
and  without  right  undertook  to  cut  and  remoYe,  and  did  cause 
to  be  cut  and  remoYed  by  the  defendant  Granvflle  Fox,  all  the 
marketable  timber  then  growing  and  standing  upon  the  plain- 
aSsf  land,  so  that  said  land  was  stripped  of  its  timber  and  ren- 
dered almost  valueless.    That,  as  the  plaintiffs  are  informed 
and  believe,  the  defendant  Qranville  Fox  and  said  E.  W.  Bowe 
made  and  entered  into  contract,  whereby  the  said  Granville 
Fox  agreed  to  pay  said  Bowe  the  sum  of  two  hundred  and 
twelve  dollars,  and  gave  his  promissory  note  to  said  Bowe  for 
said  sum.    That  plaintiffs  are  informed  and  believe;,  and  so  al- 
lege, that  the  sole  consideration  of  the  note  aforesaid  was  the 
timber  belonging  to  plaintiffs  which  was  unlawfully  sold  to  him 
by  said  E.  W.  Bowe.    ^^^  4.  The  plaintiffs  further  allege,  upon 
information  and  belief  that  the  testator  of  defendant  Wise  in 
his  lifetime  pledged  the  said  note  to  Jerry  Fox  as  collateral  se- 
curity, or  to  indemnify  him  gainst  loes  as  bondsman  on  a 
defense  bond  in  an  action  wherein  the  parties  to  this  action 
•ought  to  recover  said  lands,  and  in  which  they  recovered  the 
same,  and  that  said  note  is  now  in  the  hands  of  said  Jerry  Fox. 
That  said  Jerry  Fox  took  said  note  with  full  notice  of  the  fact 
that  it  was  given  for  plaintiffs'  timber,  and  with  full  notice  of 
plaintiffs'  rights.    6.  That  the  plaintiffs  immediately  after  the 
termination  of  the  action  wherein  they  were  declared  to  be  the 
owners  of  said  land,  and  wherein  the  possession  of  said  E.  W. 
Bowe  was  declared  to  be  wrongful,  gave  notice  to  the  maker  of 
said  note  not  to  pay  the  same  to  anyone,  and  to  said  Jerry  Fox 
not  to  collect  the  same.** 

After  a  carefol  reading  and  consideration  of  the  complaint^ 
we  are  of  the  opinion  that  his  honor's  conclusion  as  to  the 
nature  of  the  action  and  his  instructions  to  the  jury  were  eor- 
reeL 

If  the  action  had  beien  for  damages  to  the  freehold,  it  waa 
necessary  that  the  injury  should  have  been  alleged  to  have  been 
committed  by  Bowe,  who  was  in  adverse  possession  of  the  land^ 
and  who  sold  the  timber  therefrom  to  Oranville  Fox.    But 
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that  if  nowhere  intimated  in  the  complaint,  in  so  &r  as  a 
specific  charge  to  that  effect  ia  made  against  Bowe  as  a  founda- 
tion for  the  action,  and  nowhere  in  the  complaint  is  there  an 
allegation  of  the  amount  in  dollars  and  cents  in  which  the  land 
has  been  damaged.  It  ia  nowhere  stated  in  the  oomplaint  that 
the  amonnt  of  damage  to  the  land  was  equal  to,  cr  more  or 
less  than,  the  amonnt  of  the  note.  On  the  other  hand,  the 
complaint  does  show  distinctly  that  the  note  was  the  specafic 
thing  sued  for;  and  while  the  prayers  ^^^  for  relief  at  the  end 
of  the  complaint  cannot  affect  the  cause  of  action  set  out  in 
the  complaint  by  confining  the  plaintiffs  to  the  relief  prayed 
for,  yet,  in  this  case,  it  is  significant  that  all  the  prayers  for 
relief  are  concerning  the  possession  of  this  note  and  the  ed* 
lection  of  it  for  the  benefit  of  the  plaintiffs,  while  there  is  no 
demand  for  damages  for  injury  to  the  land.  This  case  does 
not  fall  under  the  principle  of  equity  announced  by  the  oonrt 
in  the  case  of  Ijames  y.  Gaither,  93  N.  C.  858. 

The  plaintiffs,  in  their  complaint,  seek  no  such  relief  and 
there  is  not  a  word  in  reference  to  the  principle  in  Ijames  ?. 
Gaither,  93  N.  C.  868,  in  the  brief  of  the  appeUants'  (plain- 
tiffs') counseL    Every  contention  of  the   plaintiffs  is  purely 
legal  and  for  the  possession  of  the  note,  and  an  insistence  that 
upon  the  face  of  the  complaint  there  is  a  sufficient  allegation 
for  damages.    If,  in  the  former  suit  of  the  plaintiffs  against 
Bowe  for  the  possession  of  the  land,  in  which  the  plaintiffs  re- 
covered judgment  for  the  possession  of  the  land  and  for  their 
costs,  the  defendant  Bowe  and  Jerry  Fox,  the  surety  on  Rove's 
bond  for  costs,  had  been  insolvent  and  unable  to  respond  to 
the  payment  of  the  costs,  then,  in  equiiy,  the  note  whidi  Bove 
had  put  into  the  hands  of  Jerry  Fox  to  indenmify  him  sgaiiui 
loss,  if  any  he  should  sustain,  by  reason  of  his  having  signed 
Bowe's  bond  for  the  oostsy  could  have  been  reached  by  tiie 
plaintiffs  for  their  benefit  to   the  extent  of   plaintiffs'  costs, 
under  the  principle  enunciated  in  Ijames  v.  Gaither,  93  N.  C. 
358.    The  note  was  put  in  the  hands  of  Jerry  Fox,  not  to  in- 
demnify him  against  loss  on  account  of  any  allied  connection 
of  Jerry  Fox  with  the  alleged  injury  to  the  land,  for  he  had  no 
connection  with  it,  but  simply  to  indenmify  him  against  loss 
by  reason  of  his  having  signed  defendants'  bond  for  costs  snd 
damages  in  the  land  suit,  under  secidon  237  of  the  code. 

"^^  Was  his  honor's  ruling,  then,  that  the  note  could  not  be 
recovered,  correct?  We  are  of  the  opinion  that  it  was.  Boirs 
was  in  adverse  possession  of  the  land  from  which  the  timber 
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bad  been  cat  and  severed.    He  sold  the  timber  to  Onnyflle  Fox 
jtnd  took  notes  therefor  with  Jerry  Fox  as  security,  one  of  which 
notes  is  the  one  in  controversy.    The  plaintiffs  conld  not  have 
recoTeml  the  timber  after  it  was  severed  from  the  hmd,  for,  if 
they  conld,  then  it  would  follow  that  they  eonld  recover  the 
walne  of  the  same  from  any  person  to  whom  it  might  have  been 
aold;  and  such  a  role  wonld  make  every  purchaser  from  a  person 
in  possession,  and  daim^  the  land  as  his  own,  a  guarantor 
of  that  person's  title.    Snch  a  rule  cannot  be  the  law.    In 
Brothers  y.  Hurdle,  Si  N.  C.  490,  51  Am.  Dec  400,  tfaa  de- 
fendant had  been  the  plaintiff  in  a  suit  for  the  pooession 
of  a  tract  of  land,  and  when  put  in  possession  found  thereon 
growing  crops^  and  crops  gathered  and   stored  in  the  cribs; 
he  took  possession   of  both.    In  a  suit  in  trover  by  the 
defendant  in  the  action  in  qectment  for  the  gathered  crops, 
the  jury  found,  under  the  instruction  of  the  court,  that  the 
plaintiffs  should  recover  the  value  of  the  severed  crops.    The 
instruction  was  sustained  by  this  court.    In  the  opinion  in 
that  case  the  court  said:  '^f  the  defendant  had  a  right  to  take 
the  specific  articles,  he  would  for  the  same  reason  be  en- 
titled to  recover  their  value  in  troyer  against  the  plaintiff 
or  anyone  to  whom  he  might  have  sold  them.    The  amount 
of  which  would  be  where  one  who  has  been  evicted  regains 
possession,  he  may  maintain  trover  against  everyone    who 
has  bought  a  bushel  of  com  or  a  load  of  wood  from  the  tres- 
passer at  any  time  while  he  was  in  possession.  •  •  •  •  There  is 
no  authority  for  it  in  our  reports,  the  invariable  practice  hav- 
ing been  to  bring  trespass  for  mesne  profits  and  for  damages 
if  there  has  been  any  destruction  to  the  freehold.''    And  the 
court  farther  said  in  the  same  opinion,  after  ^^^  drawing  the 
distinction  between  the  wrongful  act  of  a  tenant  in  cutting 
and  severing  trees  or  dispo8ing  of  crops,  or  one  having  a  par- 
ticular estate,  and  one  in  possession  of  land  claiming  the  prop- 
erty as  his  own:  ^ut  where  one  who  is  in  the  adverse  posses- 
sion gathers  a  crop  in  the  course  of  husbandry,  or  seyers  a  tree 
or  other  thing  from  the  land,  the  thing  severed  becomes  a  chat- 
tel, but  it  does  not  become  the  property  of  the  owner  of  the 
land,  for  his  title  is  devested — he  is  out  of  possession,  and  has 
no  right  to  the  immediate  possession  of  the  thing,  nor  can  he 
bring  any  action  till   he  gains  possession.    Then,  by  the  jus 
postliminii  or  fiction  of  relations,  he  is  considered  as  having  been 
in  possession  for  the  purpose  of  bringing  trespass  quare  dausum 
fregit  with  a  continuendo  from  day  to  day,  in  which  he  recov- 
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en  the  yalne  of  the  mesne  profits  and  damages  for  the  injuiy 
done  to  his  freehold  by  the  severance  of  any  part  of  it,  or  for 
any  other  injury  consequent  to  the  breach  of  his  dose.** 

The  same  principle  is  applied  in  the  cases  of  Bay  y.  Gardner, 
82  N.  C.  464,  F^nlcon  y.  Johnston,  102  N.  C.  264,  11  Am.  St 
Bep.  787,  and  Howland  y.  Forlaw,  108  N.  C.  567.  If  the  thn* 
ber,  theoi,  could  not  have  been  recoYered  by  the  plaintifEs,  nor 
•  purchaser  of  the  same  hnYe  been  made  to  account  for  iti 
Yalue,  certainly  the  note  for  which  the  timber  was  given  cannot 
be  reooYered;  the  principle  is  the  same. 

There  was  no  error. 


RBMOVINO  TIMBER  BY  ONB  IN  ADVBRSB  POSfflOSBIOl^ 
BBMDDY  OF  OWNBB.— Replevin  does  not  lie  for  trees  cot  on 
land  when  the  defendant  was  In  possession  under  claim  of  tide: 
Snyder  v.  Yauz,  2  Rawle,  423,  21  Am.  Dec  406;  nor  assumpsit  for 
the  value  of  the  trees  severed:  Downs  v.  Finnegan,  58  BClnn.  US, 
40  Am.  St  Rep.  488.  But  trover  may  be  maintained:  Wilson  r. 
Hoffman,  06  Mich.  72,  82  Aol  BL  Rep.  485;  or  trespass  de  bonis 
asportatis:  AUiance  TVust  Co.  v.  Nettleton  Hardware  Co.,  74  iOss. 
586,  eo  Am.  8t.  Rep.  681;  or  trespass  quare  dausum  freglt:  Brothers 
V.  Hurdle,  10  Ired.  480,  51  Am.  Dec  400.  See,  also.  White  v.  Yaw- 
key,  108  Ala.  270,  54  Am.  St  Rep.  159;  Bfather  v.  lYlnlty  Ghnreb, 
8  Berg:  &  R.  509,  8  Am.  Dec.  083;  Brown  v.  OaldweU,  10  Serg.  k  B. 
114,  18  Am.  Dec.  680,  and  note;  and  especially  Alliance  Trust  Ga 
V.  NettletoD  Hardware  Gio^  74  Ml8»685b  80  Aul  St  B^.  538L 


BaRKBR  V.  SOUTHBRN  RaILWAT  GoMPAHT. 

[135  NOBXH  Gabolxna,  MS,] 

DBBD8— nSBBNTIALa— A  deed,  to  be  valid  on  Its  ftu».  re- 
quires not  only  a  grantor  and  a  grantee^  but  also  a  thing  granted, 
and,  tf  the  description  is  too  indefinite  to  convey  anything,  then  the 
paper  on  its  face  lacks  one  of  the  essential  elements  of  a  convey- 
ance. A  deed  cannot  be  color  of  titie  to  land  in  general,  but  miut 
attach  to  some  particular  tract 

DBEDS— DEFEOTIYB  DBJSCRIPTION— ACTS  OF  GRAN- 
TOR TO  AID.^If  the  description  in  a  deed  is  too  vague  to  be  located 
by  extrinsic  eYlde^ce,  it  may,  in  fact,  be  located  by  the  grantor 
himself,  and  he  may  be  estopped  from  denying  his  acts,  if,  at  the 
time  of  the  conveyance  he  has  the  land  surveyed  and  places  the 
grantee  In  actual  possession,  under  designated  lines  and  marked 
comers. 

G.  F.  Bason  and  A.  B.  Andrews^  Jr.,  for  the  appellaat. 

Smith  ft  Valentine,  for  the  appellee. 

■•^  DOUGLAS,  J,    This  is  an  action  in  the  nature  of  ^ecU 
ment    On  April  1, 1879,  the  plaintiff  executed  to  the  Spartan- 
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burg  &  AsheviUe  Baflroad  Company,  whose  title  the  defendant 
now  owns,  a  deed  with  the  following  description:  ^^Adjoining 
the  lands  of  T.  G.  Barker  [the  plaintiff],  beginning  at  a  stake 
on  the  east  side  of  the  railroad  track  and  on  said  track,  and 
nms  east  20  south  270  feet  to  a  stake;  thence  north  2  west  240 
feet  to  a  stake;  thence  west  20  north  270  feet  to  a  stake  in  the 
railToad  track;  thence  sonth  2  east  with  the  railroad  track  240 
feet  to  the  beginning,  containing  1^  acres  •  •  •  •  f or  its  use 
as  a  stockyard,  and  other  railroad  purposes/' 

The  defendant  introduced  testimony  tending  to  prove  that 
at  the  time  of  the  execution  of  said  deed  the  plaintifE  had  a 
aorreyor  to  run  out  and  locate  the  lot  in  controyersy,  and  put 
the  Spartanburg  &  Asheyille  Boilroad  Company  in  actual  pos- 
session thereof;  that  the  said  company  built  a  fence  around  said 
lot,  the  line  of  which  fence  can  still  be  seen;  and  that  the  said 
company  and  its  successor  in  title,  the  defendant,  have  re- 
mained in  actual  and  continuous  possession  of  said  lot  to  '^^ 
the  present  time.  The  plaintiff  now  seeks  to  recover  said  lot, 
<m  the  ground  that  the  descriptive  words  in  the  deed  are  insuffi- 
cient to  convey  title  as  being  too  vague  and  indefinite  to  admit 
of  location. 

This  contention  of  the  plaintiff  as  to  the  insufficiency  of  the 
description  appears  to  be  correct.  There  is  not  a  single  comer 
fixed  by  anytbing  more  definite  than  a  stake,  which  as  far  back 
as  Uasey  v.  Belisle,  27  N.  C.  170,  178,  was  held  insufficient 
as  designating  '^imaginary  points."  It  is  true  the  stake  is  said 
to  be  on  the  east  line  of  the  railroad,  but  that  is  extremely  in- 
definite, as  the  railroad  is  of  great  length.  The  lot  in  ques- 
tion 18  again  said  to  adjoin  the  lands  of  the  plaintiff,  which 
we  presume  means  simply  the  land  from  which  it  was  cut  off, 
but  on  which  side  it  adjoins  does  not  appear.  In  other  words, 
from  the  description  in  the  deed  the  lot  attempted  to  be  con- 
veyed might  be  shifted  up  and  down  the  railroad  for  an  indefi- 
nite distance.  We  therefore  think  the  description  is  not  suffi- 
deivt:  Massey  v.  Belisle,  27  N.  C.  170,  178;  Mann  v.  Taylor,  49 
N.  C.  272, 69  Am.  Dec.  760;  Archibald  v.  Davis,  60  N.  C.  322; 
Hinckey  v.  Nichols,  72  N.  C.  66.  There  are  a  large  number  of 
other  cases  holding  insufficiency  of  description;  but  the  above 
are  cited  as  directly  based  upon  a  description  calling  for  stakes 
alone. 

It  is  urged  in  behalf  of  the  defendant  that,  while  the  descrip- 
tion in  the  deed  is  too  vague  to  admit  of  identification  by  parol 
evidence,  the  deed  itself  purports  to  convey  something,  sni 
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thirafore  may  be  color  of  title.  This  ccmteiition  ia  opposed 
equaUy  to  reason  and  authority.  A  deed  to  be  Tslid  on  its  face 
requires  not  only  a  grantor  and  a  grantee,  but  a  thing  granted. 
If  the  description  is  too  indefinite  to  conyey  anything,  then  tiie 
paper  on  its  face  lacks  one  of  the  essential  dements  of  a  oon- 
▼eyanoe.  A  deed  cannot  be  color  of  title  to  land  in  genend, 
but  must  attach  to  some  particular  ^^  tract.  Otherwise  we 
would  be  brought  to  the  absurd  condusion  that  a  man  holding 
a  deed  purporting  to  convey  a  hundred  acres  of  land  by  stskes 
and  distances  only,  might  shift  his  color  of  titie  to  any  part 
el  the  coun^  by  merdy  '^pulling  up  stakes^  and  squatting  upon 
any  land  he  might  fancy.  This  court  has  repeatedly  hdd  that 
^  deed  is  color  of  titie  only  for  the  land  designated  and  de- 
scribed in  it^:  Daridson  t.  Arledge,  88  N.  C.  826;  Smith  t. 
Fite,  92  N.  C.  819;  Kiog  t.  Wdls,  94  N.  C.  844;  Dickens  y. 
Barnes,  79  N.  C.  490.  In  this  last  case,  Fkirdotfa,  J.,  spesk- 
ing  for  the  oourt  says:  ^ll  the  daim  of  the  party  be  inTslid 
on  its  face,  or  if  the  deed  under  which  he  daims  be  "mi,  or 
insnfBdent  in  form  to  pass  titie,  or  the  description  iheran  be 
fatally  def ective,  in  such  cases  the  possesdon  is  not  adTsise 
under  our  statute,  because  the  party  acquiring  posseedon  nmst 
be  presumed  to  know  the  law  and  to  see  that  in  such  cases  then 
is  no  color  of  titie.'' 

While  we  haye  come  to  the  condudon  that  the  descriptioii 
in  itself  is  too  Tsgue  to  be  located  by  outdde  eridenc^  it  ap- 
pears from  the  testimony  that  the  land  was  in  fact  located  ly 
the  plaintiff  himself,  who  is  thus  estopped  from  denying  his 
own  act.  Having  had  the  lot  surveyed,  and  placed  the  de- 
fendant in  actual  possesdon  thereof  under  designated  lines  and 
marked  corners,  he  is  now  bound  by  his  own  admiadon,  and 
cannot  be  permitted  to  controvert  the  legal  effect  of  his  own 
conduct  to  the  prejudice  of  another,  especially  after  such  long 
acquiescence.  There  is  a  dear  distinction  between  cases  where 
the  parties  themsdves  havedefinitdylocated  the  land  and  where 
it  is  merely  sought  to  locate  it  by  outdde  testimony  not  in  the 
nature  of  admissions.  We  think  this  distinction  is  recognised 
inferentially  in  Massey  v.  BeUde,  27  N.  C.  170, 178,  whero  the 
court  says,  on  page  177:  'The  stakes  may  be  real  boundaries 
when  80  intended  by  the  parties^  but  it  is  a  settied  rule  of  con- 
struction with  us  that  when  they  are  mentioned  in  a  ^^  deed 
simply,  or  with  no  other  description  than  that  of  course  and 
distance,  they  are  intended  by  the  parties^  and  so  understood, 
to  dedgnate  imaginary  points.*' 
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If  the  iBdsB  are  true  as  testified  upon  the  trial,  we  think  the 
plaintiff  is  dearly  estopped  from  denying  his  location  of  the 
landy  and  therefore  cannot  recover.  For  error  in  the  charge 
of  the  conrt  a  new  trial  must  he  ordered. 

l^ew  trial. 

FAIBCLOTH,  C.  J.,  concurring  in  the  result  On  April  1, 
1879,  the  plaintiff  conveyed  by  deed  a  lot  of  land  to  the  de- 
f  endanty  the  Spartanburg  ft  Asheville  Bailioad  Oompany,  in 
Senderson  county,  described  in  these  words:  ''Adjoining  the 
lands  of  T.  G.  Barker  [the  plaintiff],  beginning  at  a  stake  on 
the  east  side  of  the  railroad  track  and  on  said  track,  and  runs 
east  20  south  270  feet  to  a  stake;  thence  north  2  west  240  feet 
to  a  stake;  thence  west  20  north  270  feet  to  a  stake  in  the  rail- 
road track;  thence  south  2  east  with  the  railroad  track  240  feet 
to  the  beginning,  containing  1^  acres  •  •  •  .  f or  its  use  aa  a 
stockyard  and  other  railroad  purposes.**  The  plaintiff  now  sues 
for  the  possession  of  said  lot^  on  the  ground  that  the  descriptiTe 
words  are  insufficient  to  convey  title. 

It  was  proved  that  the  d^endant  entered  into  immediate 
poflDCflmon,  with  the  consent  of  the  plaintiff,  and  has  been  in 
actual  possession  ever  since.  The  defendant  was  allowed  to 
prove  by  parol  that  the  plaintiff,  at  the  time  the  deed  was  exe- 
cuted, had  a  surveyor  to  run  out  and  locate  the  land,  and  that 
the  defendant  put  a  fence  on  the  line  established  hj  the  sur- 
veyor, and  that  he  put  the  defendant  in  possession  of  the  lot, 
known  aa  the  ''stock  lot^  in  the  town  of  Hendersonville.  At 
the  dose  of  the  evidence  his  honor  instructed  the  jury  ^^ 
thaty  if  they  believed  the  evidence,  they  should  answer  the  issue 
in  &vor  of  the  plaintiff.  Verdict  and  judgment  for  the  plain- 
tiff.   Hie  defendant  appealed. 

The  extrinsic  evidence  was  competent.  It  does  not  contra- 
dict the  deed,  but  it  is  the  unwritten  part  of  the  agreement 
and  was  useful  to  find  out  the  intention  of  the  grantor  and 
grantee.  The  court,  when  it  can  do  so,  desires  to  give  effect 
to  the  intention  of  the  parties.  The  descriptive  part  of  the 
deed  is  not  a  blank.  It  fixes  the  locality  on  the  east  side  of 
the  railroad  track  and  on  said  track.  The  jury,  with  these 
simultaneous  acts  and  declarations  of  the  grantor,  would  be  able 
to  locate  the  land  referred  to  in  the  deed.  Assuming,  however, 
for  the  sake  of  argument,  that  the  deed  is  defective  in  its  de- 
scriptive clause,  I  still  think  it  is  color  of  title.  Color  of  titie, 
when  the  language  is  plain  and  unambiguous,  is  a  question  of 


662  Barker  v.  Southern  Rt.  Co.      [N.  Carolina, 

Uw  for  the  court.  Any  deed,  haying  a  grantor  and  grantee  and 
containing  a  description  of  the  land  intended  to  be  eonyeyed, 
and  apt  words  for  its  conyeyance^  is  color  of  title.  Color  of  title 
is  defined  to  be  that  which  in  appearance  is  title,  but  which  in 
really  is  no  title.  ''Color  of  title  may  be  defined  to  be  a  writing 
upon  its  face  professing  to  pass  title  but  which  does  not  do  it, 
either  from  a  want  of  title  in  the  person  making  it,  or  the  de- 
fectiye  mode  of  conyeyance  which  is  used,  and  it  would  seem 
that  it  must  not  be  so  obyiously  def ectiye  that  no  man  of  or- 
dinary capacity  could  be  misled  by  it^:  Tate  y.  Southard,  10 
N.  C.  119,  14  Am.  Dec.  578.  "To  constitute  color  of  tifle, 
there  must  be  some  written  document  of  title  professing  to  pas9 
the  land,  which  is  not  so  obyiously  defectiye  that  it  coqdd  not 
baye  misled  a  man  of  ordinary  capacifty'':  Dobson  y.  Mnr^dij, 
18  N.  C.  586.  A  deed,  then,  like  Ihe  presenl,  regular  and  com- 
plete in  all  respects,  except  in  the  starting  point,  which  wodd 
only  be  detected  by  the  scrutiny  of  a  legal  mind,  mnst  M 
within  the  aboye  definitions,  ^^'  and  the  bona  fide  possession 
of  the  defendant  for  a  time  far  beyond  the  statutory  period  can- 
not be  defeated  by  the  grantor  or  anyone  claiming  under  him. 

The  defense  may  rest  upon  another  ground.  The  plaintiff, 
haying  by  his  deed  professed  to  conyey  the  land,  and  haying  at 
the  same  time  suryeyed  and  located  the  comers  and  lines,  and 
put  the  defendant  in  possession  of  the  premises  within  those 
lines,  and  allowed  his  possession  to  remain  unintermpted  for  a 
long  time,  cannot  now  be  allowed  to  disturb  that  possesaioD. 
He  is  estopped  by  his  own  act  and  deed. 

I  think  there  was  error  below. 


DBITDS— IDENTIFYING   LAND  AFTBE  Pl»  OONVBYANGSL 

When  a  tract  of  land  Intended  to  be  conveyed  is  not  identified  in 
the  conveyance,  the  parties  may  afterward  snryey  and  stake  out  the 
land  conveyed;  and  if  the  grantee  then  takes  possession,  this  as- 
certains the  ^rant  and  gives  effect  to  the  deed:  Simpson  y.  Blaia- 
dell,  85  Me.  199,  35  Am.  St  Rep.  34& 

DEEDS  -  DEFECTIVE  DESCIIIPTION.-- A  deed  which  con- 
yeys  no  particular  spot  of  ground  can  transfer  no  title  nor  bar  a 
prior  equity:  Hart  v.  Hawkins,  3  Bibb,  502,  6  Am.  J}ec.  606.  See, 
too,  Mann  v.  Taylor,  4  Jones,  272,  69  Am.  Dec.  750,  and  note.  For 
the  reiiuisites  of  a  deed,  see  Evenson  v.  Webster,  8  8.  Dak.  882; 
44  Am.  St.  Rep.  802. 

ADVERSE  POSSESSION— DBFEKTTIVB  DBSGRIFTION  IN 
DEED.— To  constitute  color  of  title  an  instrument  must  define  the 
boundaries  of  the  claim:  Note  to  Tate  y.  Southard,  14  Am.  Dec.  6S4; 
Jackson  v.  Woodruff,  1  Cow.  276,  18  Am.  Dec.  625.  Poflsessioo 
under  a  vague  uncertain  entry  extends  only  to  the  limits  of  the 
actual  occupancy:  Extended  note  to  Taylor  y.  Buckner.  12  Am- 
Dec.  358.  Od  what  constitutes  color  of  title,  see  the  monographic 
note  to  Tate  v.  Southard,  14  Am.  Dec.  580-584. 
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Statb  V.  Sharp. 

HIGHWAT»-KOTIOB  TO  WORK  ON.--A  road  orerMer 
Ly  testify  that  he  left  a  written  notice  at  the  defendant's  real- 
dence»  specifying  time  and  place  for  working  on  a  public  highway, 
"wltbont  producing  sach  notice,  when  the  statute  requires  the 
notice,  and  not  a  copy  of  it,  to  be  left  with  the  defendant 

HIGHWAYS.— USGISIiATION  IN  REGARD  TO  HIGH- 
"WAYS  is  an  exercise  of  the  police  power  and  need  not  be  uniform 
tliroughout  the  atate,  but  may  be  adapted  to  the  wants  of  the  various 
localities. 

HIGHWAYS  —  STATUTES  REQUIRING  PERSONS  TO 
WORK  ON  ROADS— CONSTITUTIONAIilTY.—A  statute  requir- 
ing persons  to  work  on  public  roads  a  certain  time  without  com- 
pensation is  not  a  tax,  within  the  meaning  of  constitutional  re- 
quirements of  prescribed  equation  between  poll  and  property  tax. 
Such  requirement  is  simply  a  duty  imposed,  similar  to  Jury  service, 
mnd  a  failure  or  neglect  to  perform  such  duty  when  requested 
may  be  made  an  indictable  offense. 

ARREST— WARRANT  FOR  SUFFICIENCY.— An  affidavit 
upon  which  a  warrant  for  arrest  is  based,  and  the  warrant  there- 
for, are  in  contemplation  of  law  one;  and  if  one  is  referred  to  in 
the  other,  and  if  together  they  constitute  a  charge  of  a  criminal 
effense.  It  Is  sufficient  to  resist  a  motion  in  arrest  of  Judgment 

Winston  &  Fuller  and  Boone,  Bryant  &  Biggs,  for  the  appel- 
lant. 

Manning  ft  Foushee,  0.  E.  Turner,  and  Z.  B.  Walser,  attor- 
ney general,  for  the  state. 

^*^  CLARE,  J.  The  defendant  is  indicted  for  a  failure  to 
work  the  public  roads  of  Durham  county,  as  required  by  sec- 
tions  4  and  24,  chapter  581,  of  the  Laws  of  1899. 

Hie  first  exception  was,  that  the  court  permitted  the  road 
overseer  to  testify  that  he  left  a  written  notice  at  the  defend- 
ant's residence,  specifying  time  and  place  for  working  the  roads, 
without  producing  the  same.  This  was  not  error,  because  the 
statute  requires  the  notice — ^not  a  copy  of  it — ^to  be  left  with 
the  defendant.  As  the  overseer  could  not  produce  it,  he  could, 
therefore,  state  what  it  was.  It  is  not  the  return  of  process 
to  a  court.  Besides,  the  issue  is  not  as  to  the  contents  of  the 
notice,  which  is  in  the  defendant's  possession  and  the  contents 
could  be  proved  for  that  reason,  but  the  collateral  fact  that  it 
was  served:  State  v.  Wilkerson,  98  N.  C.  696;  Garden  v.  Mc- 
Connell,  116  N.  C.  875;  Archer  v.  Hooper,  119  N.  C.  581. 

The  next  exception  is,  that  the  act  requires  all  the  citizens 
of  Durham  county  to  work  the  public  roads,  except  citizens  of 
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the  town  of  Durham,  and  the  defendant  is  also  aa  inhabilaait 
of  an  incorporated  town,  to  wit.  North  Durham.    But  that  la 
a  matter  left  to  legialatiYe  authority  and  if  it  worked  anj 
hardship,  liable  to  be  changed  by  any  aubsequent  I^giaLatore. 
lliia  act  authorizes  some  counties  to  work  the  roads  in  the 
mode  therein  prescribed^  L  e.,  partly  by  taxation,  and  parity  by 
labor,  leating  the  other  counties,  generally,  to  work  their  voads 
in  the  old  method  by  labor  alone.    And  there  are  still  otheis 
in  which  the  roads  are  worked  entirely  by  taxation.    Among 
the  oountiea  authorised  to  work  by  the  mixed  ^'^  sjatem,  partly 
labor  and  parUy  by  taxation,  the  general  rule  laid  down  in 
section  4  is  to  exempt  citizens  of  incorporated  towns  from  labor 
on  the  roads,  but  in  section  24,  as  to  Durham  county,  only  the 
inhabitants  of  the  town  of  Durham  are  thus  exempt.    By  sec- 
tion 22  this  mixed  system  is  made  imperative  as  to  certain 
counties  or  townships  named.    By  section  23  its  operatian  in 
other  counties  and  townships  therein  specified  is  made  condi- 
tional upon  the  adoption  of  the  provisions  of  the  act  by  the 
county  commissioners;  and  still  other  sections  contain  modifi- 
cations of  the  act  as  to  specified  counties  and  towndiips^  and 
section  27  specifies  counties  exempt  from  the  provisions  of  tfaa 
act.    This  legislation  was  to  meet  the  varying  phases  of  pablie 
sentiment  in  regard  to  the  important  matter  of  working  fha 
public  roads.    A  method  which  would  be  satisfactory  in  some 
coimties  might,  for  local  reasons^  or  by  reason  of  a  diffierenca 
in  public  sentiment,  be  altogether  unadvisable  and  unacceptable 
in  others.    Being  ^together  a  local  matter,  the  legidatore  haa 
endeavored  to  meet  the  views  of  eadi  locality.    If  it  has  made 
any  mistake  as  to  the  wishes  of  any  locality,  <Nr  ahonld  there 
be  a  change  of  sentiment  in  any,  any  subaequent  general  assem- 
bly can  amend  the  act. 

Local  legislation  of  this  nature  has  been  very  eommoii  in 
North  Carolina,  and  has  alv^ys  been  held  to  be  within  the 
powers  of  the  legislature:    As  to  local  liquor  prohibition  acta: 
State  V.  Muse,  20  N.  C.  819;  State  v.  Joyn^,  81  N.  G.  534; 
State  V.  Barringer,  110  N.  C.  526;  fence  laws:  Gain  v.  Commis- 
aioners,  86  N.  C.  8;  Stsri;e  v.  Snow,  117  N.  C.  774;  lestricting 
sale  of  seed  ootton  in  certain  counties:  State  v.  Moore^  104  V. 
C.  714, 17  Am.  St.  Rep.  696;  local  prohibitions  aa  to  cattle  nm- 
ning  at  large:  Broadf  oot  v.  Fayetteville,  121  N.  C.  418,  61  An. 
St.  Bep.  668;  local  differeneea  in  the  methoda  of  electing  town 
and  city  commiesioners:  Harriss  v.  Wright,  121  N.  C.  172;  in 
the  method  of  electing  oouniy  commissioneiB:  Lyon  v.  Oominis- 
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120  *"'  N.  C.  237;  local  proykioiis  as  to  pablie  teiiiooli: 
McOonnac  t.  CSommiaaionara^  90  N.  C.  441;  local  dispenaaries 
ior  sale  of  liquor:  Ony  t.  Conmuflaionera^  122  N.  C.  471;  and, 
indeed,  in  this  yeiy  matter  of  the  method  of  working  publio 
loada:  Tate  y.  Oommiflsioners,  122  N.  C.  812;  Brown  t.  CJommia* 
■ionen,  100  N.  C.  92;  Herring  t.  Dixon,  122  N.  C.  420;  and  in 
many  other  mattera:  Intendent  t.  Sorrall,  46  N.  0. 49,  and  othei 


The  proTiaion  aa  to  Durham  conntj  aimply  diTidaa  the  county 
into  two  road  districta,  one  conmating  of  Durham  town,  and 
the  other  of  the  reat  of  the  county,  an  arrangement  which  la 
held  Talid  in  Broadfoot  ▼.  FayetteyOle,  121  N.  a  41^  61  Am. 
St  Bep.  668. 

The  def endanfa  connael  atrennondy  inaiata  that  the  method 
of  working  the  public  roada  by  conacription  of  labor  la  unjuat, 
in  that  it  falla  to  the  aame  extent  upon  the  poor  man,  who  haa 
not  a  wheeled  eonyeyance,  and  upon  him  who  haa  many,  and 
that,  indeed*  if  the  latter  happena  to  be  aboTO  the  road  age, 
he  may  uae  the  road  by  an  unlimited  number  of  Tehidei^  with- 
out contributing  in  the  dighteat  degree  to  keeping  that  road 
in  order.  It  la  a  matter  of  common  knowledge  that  the  ay^ 
tern  of  working  the  public  roada  by  conacription  of  labor  ia 
ezpenaiTe,  waateful,  and  inefficient.  It,  perhapa,  waa  auited  to 
a  former  age,  when  roada  were  little  used,  when  labor  could 
be  fomiahed  without  inconyenience  by  any  able-bodied  man, 
to  do  the  little  work  required,  and  money  waa  a  acaroe  com- 
modity. Becauae  of  ita  ineffidency,  and  poedbly  from  a  grow- 
ing cimTiction  of  the  aaflontial  injuatice  of  the  aystem,  and  the 
increaaing  inequality  under  preaent  conditiona  of  the  burdena 
laid  I^  working  the  roada  under  that  ajfBtem,  there  haa  been  a 
steady  growth  of  legidation  (beginning  with  Mecklenburg 
county,  in  which  so  many  progresdye  measurea  haye  started) 
away  from  the  old  system,  and  in  the  direction  of  haying  them 
worked  by  taxation.  The  present  stage  of  public  sentiment, 
**^  yarying  in  different  counties,  and  eyen  towndiips,  is  doubt- 
leaa  fairly  repreaented  by  the  yaiying  proyidons  of  the  act  now 
before  ua.  It  ia  in  the  power  of  future  legidaturea  to  extend 
ita  proyidona  at  thdr  will,  till  the  roads  shall  be  worked  en- 
tirely by  taxation  throughout  the  state,  but  that  ia  a  matter 
which  reata  with  the  legidatiye  department  of  the  goyemment. 

We  cannot  agree  with  counsel  that  requiring  the  defendant  to 
work  the  roada  ia  a  tax,  and,  therefore,  unconstitutiond,  because 
not  leyied  ad  yalorem  in  proportion  to  property.   It  ia  not  a  tax. 
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at  all,  within  the  meaning  of  the  constitutional  provifiion,  which 
requires  the  prescribed  equation  between  poll  and  i^opeitytaxto 
be  observed.  It  is  not  a  tax,  but  a  duty,  like  service  upon  a  juiy, 
grand  jury,  special  veniie,  military  service  or  as  witness  (Town 
of  Pleasant  v.  Kost,  29  HL  490;  Fox  t.  Bockford,  38  HL  451), 
which  duties  formerly  were,  and,  to  some  extent  are  still  req;iixred 
to  be  rendered  to  the  state  without  compensation.  With  the  in- 
creased wealth  and  consequently  increased  use  of  roads  and  need 
for  better  roads  this  duty  will  become  more  onerous  and  unequal, 
and  there  will  probably  he  an  acceleration  in  the  moyement  to 
substitute  a  taxation  upon  property  in  lieu  of  it.  But  a  duty 
so  long  recognized  as  such,  which  was  universally  exacted  at 
the  time  of  the  adoption  of  the  present  constitution,  and  which 
has  been  recognized  ever  since,  cannot  now  be  deemed  and  held 
a  tax,  and,  therefore,  unconstitutional.  TQl  1868  the  method 
of  working  the  roads  was  left  entirely  to  the  legislature  to  pre- 
scribe,  and  if  there  had  been  any  intention  to  restrict  the  power 
of  the  legislature  in  that  regard,  or  to  change  the  common-law 
duty  of  the  citizen  (1  Blaekstone's  Ck>mmentaries,  358),  to  work 
them  into  a  tax,  there  would  have  been  some  express  provision 
to  that  effect  inserted  in  the  new  constitution. 

There  have  been  numerous  decisions  of  this  court  since  ^^ 
1868  sustaining  indictments  for  failure  to  work  the  public  roads, 
and  necessarily  sustaining  the  constitutionality  of  such  statutes, 
though  the  point  was  not  expressly  raised,  tiie  latest  case  be- 
ing State  V.  Joyce,  121  N.  C.  610.    The  defendant  moves  in 
arrest  of  judgment,  because  the  warrant  does  not  describe  the 
offense  charged.    The  affidavit  sets  out  the  charge  in  fnll,  and 
at  the  foot  the  justice  of  the  peace  has  added  his  warrant  in 
proper  form,  but  inserting  ''to  answer  the  above  complaint,'' 
without  reiterating  the  particulars  of  the  charge.    This  incor- 
porates the  charge  in  tiie  affidavit  into,  and  makes  it  a  part 
of,  the  warrant    This  was  expressly  decided  in  an  exactly 
similar  case  for  this  same  offense  (State  v.  Sykes,  104  N.  C. 
694),  which  has  been  cited  and  reiterated  as  to  all  offenses,  in 
State  T.  Davis,  111  N.  C.  729,  State  v.  Wilson,  106  N.  C.  at 
page  721,  and  in  other  cases.    The  defendant  contends  that 
the  prior  case  of  State  v.  Bryaan,  84  N.  C.  780,  is  in  conflict 
with  these.    If  it  were,  the  later  repeated  decisions  would  gov- 
ern, but  in  fact  State  v.  Bryson,  84  N.  C.  780,  merely  holds 
that  "the  affidavit  being  not  an  essential  part  of  the  warrant, 
if  the  warrant  itself  charges  a  crrtninal  offense,  it  will  be  sus- 
tained."   The  later  cases  above  cited  hold  **tlie  affidavit  and 
warrant  in  contemplction  of  law  are  one,  if  one  is  referred  to 
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the  other,**  and  if,  together,  they  conrtitnte  •  charge  of  • 
«zimmal  offenae,  it  vill  be  aoffident. 
AffirmedL 


Hlffliwayfl— Biaht  to  Oompel  lAbor  catu 
Statntea  requlriiig  male  dtlzens  or  Inhabltanta  of  a  apeclfled  age 
to  labor  without  compensation  on  the  pnbUc  roads  for  a  certain 
number  of  days  each  year,  or  pay  a  certain  snm  in  mon^  for  each 
day's  labor  thus  required,  and  making  It  an  Indictable  offense  to 
refuse  or  fUl  after  notice  to  comply  with  the  requirements  of  the 
statote,  are  generally  held  to  be  constitutional  and  ralld:  State  t. 
Hathcock,  20  8.  a  410,  47  Am.  Bep.  842;  Sawyer  t.  Alton,  8  Scam. 
127;  Fox  Y.  Bockford,  88  IlL  461.  No  doubt  the  number  of  days 
levied,  and  the  sum  which  may  be  received  by  way  of  oommuta* 
tian  must  be  uniform  within  the  limits  of  the  district  or  body  Im- 
poBln^  such  leyy:  Pleasant  t.  Kost,  29  m.  405. 

An  assessment  of  labor  for  the  repair  of  roads  Is  not  a  tax,  and 
tlie  performance  of  the  labor  required  on  the  highway  Is  not  the 
payment  of  a  tax.  The  word  **tBj^  means  a  contribution  In  money, 
not  labor  or  personal  service:  Amenla  v.  Stanford,  6  Johns.  92; 
Pleasant  r.  Kost,  29  IlL  490;  Fox  y.  Bockford,  88  in.  462.  A  statute 
or  ordinance  requiring  service  on  the  roads  Is  not  a  capitation  or  poll 
tax  nor  a  revenue  measure.  It  Is  not  the  imposition  of  a  tax  at  all, 
within  the  meaning  of  the  constitution  regulating  the  assessment 
and  collection  of  taxes,  but  Is  a  police  regulation:  Galloway  v. 
Tavares,  87  Fla.  68;  Macomb  v.  Twaddle,  4  111.  App.  264. 

A  dty  or  town  must  have  legislative  authority  In  order  to  pass  a 
valid  ordinance  requiring  Inhabitants  to  work  upon  the  highways 
without  compensation:  Galloway  v.  Tavares,  87  Fla.  68.  A  statute 
Imposing  compulsory  labor  upon  persons  residing  In  the  several 
election  districts  of  a  county,  for  the  purpose  of  keeping  the  roads 
In  repair,  with  the  privilege  of  providing  a  substitute  or  the  pay* 
ment  of  a  stipulated  sum  In  lieu  of  such  personal  services,  Is  not  a 
levying  of  taxes  by  the  poll,  within  the  meaning  of  the  state  con- 
stitution, nor  Is  such  law  in  conflict  with  the  fourteenth  amendment 
to  the  constitution  of  the  United  States:  Short  v.  State,  80  Md.  892; 
Johnston  v.  Mayor,  62  Ga.  646. 

A  dty  having  power  under  its  charter  may  enact  a  valid  ordinance 
imposing  the  duty  of  working  on  the  highways  of  aU  male  dtlzens 
between  certain  ages,  and  such  ordinance  may  also  Impose  a  pen- 
alty  for  a  failure  to  thus  worlc  It  Is  not  necessary  that  the  ordi- 
nance should  fix  the  predse  number  of  days  that  each  man  may  be 
required  to  work.  This  may  be  left  to  the  road  overseer  without 
Infringing  the  rule  against  the  delegation  of  legislative  power: 
Tipton  V.  Norman,  72  Mo.  380.  If  such  labor  Is  Imposed  by  virtue 
of  an  ordinance  based  upon  a  dty  charter,  and  ndther  makes  any 
exception  In  favor  of  persons  not  able-bodied  and  there  Is  no  con* 
stitutlonal  restriction  upon  the  legislation  In  that  respect,  the  fact 
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that  a  dtteB  upon  wbom  the  tax  Is  fanpoaed  la  not  ahMiodied, 
cooatltatea  no  def enae  to  the  impoaltion  of  the  lahor:  Mafiomb  t. 
Twaddle^  4  fH  App.  254.  If,  however,  road  lat>or  duty  la  lapoeed 
only  upon  able-bodied  men  by  the  atatnte,  a  man  who  la  not  able> 
bodied  la  not  liable  to  the  penalty  preacrfbed  for  Callnre  to  appear 
when  anmmoned  by  the  road  OTerseer  to  perfwrn  labor  en  the 
roada,  and  the  fMnre  of  anch  peraon  to  make  hia  condition  knowa, 
or  the  fact  that  he  aent  a  aobatitate,  who  waa  r^ected  for  tneooi- 
petency,  doea  not  change  the  role:  Ifartin  t.  Gadd,  SL  Iowa,  7Sl 
If  anthorlsed  by  atatate,  town  commlaaloneia  haTo  a  il^  ta 
call  ont  Ita  male  Inhabltanta  and  command  their  peraonal  labor  la 
repalrlna  the  atieeti  of  the  town:  State  t.  Hallfing,  4  Der.  84B. 

Pereona  reqnired  to  perform  road  duty  are  entitled  to  noOce  aa 
to  when  the  work  la  to  be  done,  and  they  hare  a  right  to  perfona 
the  work  Inatead  of  paying  Ito  eqnlTalent  In  money.   The  fianva 
to  glTo  anch  notice  la  not  a  mere  Irregularitr  Imt  the  denial  of  a 
anbatantial  right:  Chicago  etc  By.  Oo.  t.  People,  171  HL  025;  &  GL 
h  St  P.  R.  B.  Oo.  T.  Gonnty  of  Oaceola,  45  Iowa,  leS;  Qyeirai  t. 
State,  24  N.  J.  L.  A22;  Miner  t.  Gorman.  88  Pa.  St  809;  BlaB  t.  New 
Haren,  42  Wla.  806.    If  the  notice  reqnired  by  atatnte  haa  not 
been  glTcn  to  the  taxpayer  of  the  time  when  and  place  where  he 
mnat  appear  and  pay  hla  highway  tax  In  labor,  the  road  oferaeer 
haa  no  anthority  to  retam  the  tax  aa  unpaid,  and.  If  the  amount 
thereof  la  Illegally  collected,  the  taxpayer  may  reooTor  it:  Bui  ▼• 
New  Haven,  42  Wla.  806;  Matteeon  t.  Boaendale^  87  Wla.  Si.    Aa 
opportunity  to  work  ont  road  tax  la  alwaya  a  condition  precedent 
to  ite  collection  by  legal  procesa:  Miller  t.  Gorman,  88  Fl  St  808. 
A  taxpayer  alwaya  haa  the  right  npon  giring  proper  notice  to  the 
road  overseer  within  whose  district  he  resides,  to  pay  the  whole  of 
the  road  tax  In  work:  Byeraon  t.  State.  24  N.  J.  H  822.    Tbe  ta!th 
ore  of  the  highway  overseer  to  give  the  statatory  notice  to  a  tax- 
payer to  work  out  hia  road  tax  la  not  a  mere  Irregnlarity,  but  the 
denial  of  a  snbstential  right  which  vltiatea  the  levy:  Chicago  el& 
B.  B.  Co.  V.  People,  171  111.  625.   This  role  appllea  aa  well  to  Donrea- 
idents  as  to  residents,  and  if  a  road  tax  la  asseaaed  againat  nonreri- 
dents,  notice  to  work  ont  snch  tax  may  be  given  by  advertlsemeak; 
bnt  the  road  overseer  Is  bound  to  permit  the  tenante  of  the  nonrerf- 
dent  to  work  ont  bis  tax  If  they  offer  to  do  so,  and,  after  soch  site 
an  injunction  may  be  granted  to  restrain  the  eolleetlon  of  the  tax: 
Miller  v.  Gorman,  38  Pa.  St  80& 

There  seems  to  be  no  doubt  that  nonresidente  who  own  laai 
within  the  state  where  they  reside  part  of  the  time,  together  with 
their  tenants  or  employte,  are  all  liable  for  road  tax  or  serviCM: 
Cantrell  v.  Plnkney,  8  Ired.  438.  But  persons  merely  passing 
through  the  state,  or  visiting  it  for  the  purpose  of  profit  or  pless- 
ure,  and  remaining  for  days,  weeks,  or  even  montiis,  are  not  llahie 
to  road  duty:  Cantrell  v.  Plnkney,  8  Ired.  488.  A  male  posoiw 
however,  who  resides  In  the  state  and  pursues  a  vocation  for  Ui 


Dec  1899.]  State  v.  Hawkins.  669 

income  for  an  indefinite  period  is  liable  to  road  duty,  although  he 
la  m  cittsen  of  another  state,  to  which  he  intends  to  retnm  when 
he  completes  his  present  employment:  State  ▼.  Johnston,  118  N.  O. 

XXooL 

It  has  been  held  that  persons  summoned  to  work  on  the  high- 
ways are  not  excused  by  the  fact  that  they  are  constantly  emidoyed 
on  the  roadbed  of  a  railway  company:  State  t.  Hathcock,  20  S.  0. 
419,  47  Am.  Rep.  842;  State  t.  Ganble,  70  M.  0.  62.    While  this  Is 
true  of  raflway  section  hands,  or  the  like,  who  hare  a  reaidenee 
within  the  road  district.  It  does  not  apply  to  railroad  employes  who 
are    only    temporarily   within  the  road  district  laying  a  roadbed 
throngih  it,  and  who  are  elsewhere  the  remainder  of  the  time  and  do 
not  reside  within  the  district    The  latter  are  not  liable  for  road 
dnty:  On  Ynen  Hal  Go.  ▼.  Ross,  8   Saw.  886;  17   Fed.  Rep.  838L 
A  ''bar  pflot,"  not  exempted  by  statute  from  road  duty,  Is  not,  on 
account  of  his  occupation,  exempt,  but,  if  his  presence  as  a  pilot 
la  required  on  the  day  that  he  is  summoned,  that  is  a  defense  in  a 
criminal  action  for  his  failure  to  work  the  roads.    His  perform- 
aaee  c€  one  public  duty  excuses  his  nonperformance  of  the  other 
at  tlie  same  time:  State  t.  Craig,  81  N.  O.  688.    If  a  person  is  for 
any  reason  exempt,  he  must,  upon  his  arrest  and  trial  for  failure 
to  perform  road  duty,  prove  all  the  essential  elements  which  make 
him  exempt:  HlU  t.  Biayor,  73  Ala.  74;  and  in  a  suit  to  recover  the 
penalty  provided  by  statute  for  a  neglect  or  refusal  to  work  upon 
a  road,  as  directed  by  the  overseer,  upon  notice  from  him,  evidence 
on  the  part  of  the  defendant  that  the  place  where  he  is  required  to 
work  la  not  a  highway  is  not  admissible:  Reynolds  t.  Foster,  80  ISL 
257.  Notice  to  a  person  summoned  to  work  on  the  road  must  be  given 
to  him  personally  by  the  road  overseer  or  left  at  the  usual  place  of 
abode  of  the  person  warned.    The  giving  of  a  written  notice  to  a 
third  person  to  be  delivered  to  the  person  summoned  is  not  sufficient: 
State  T.  Wainright,  60  Ark.  280.    An  action  to  recover  a  fine  for 
faOure  to  work  on  a  public  road  should  be  brought  in  the  name  ef 
the  load  oTeiseer:  Bettls  t.  Nicholson,  1  Stew.  MH 
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AN  INDICrMENT  FOR  FOROIBLB  TRBSPAflB  nmsl 
^barge  It  to  have  been  committed,  not  only  with  focee  and  anna, 
Init  also  with  a  strong  hand. 

TRESPASS,  FORCIBI/B.— TO  CONSTITUTB  the  criminal 
offense  of  forcible  trespass  upon  the  premises  of  another,  there 
must  be  a  forbidden  entry  or  detention  with  demonstration  of 
force,  directly  tending  to  a  breach  of  the  peace,  and  calculated  to 
InUmidate  or  put  In  fear. 
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TRBSPASS-FOBCIBLB-WHAT  IB  NOT.-*Aii  unforbiddea 
•ntry  and  holding  posseesion  of  the  premlaeB  of  another«  wtttaoat 
any  demonstration  of  force,  is  not  a  forcible  trespass. 

K  Y.  Webb,  for  the  appellant 

A.  Stronach  and  Z.  B.  Walser,  attorney  general,  for  the  state. 

«•  FUBCHES,  J.  This  is  an  indictment  for  forcible  tree- 
pass,  and  the  evidence  of  the  state  is  that  the  defendant  went 
to  the  honse  of  the  prosecutrix,  and  that  the  prosecutrix  was 
alone,  except  her  three  year  old  child.  The  defendant  went  in 
the  house  and  sat  down  by  the  fire  and  asked  the  prosecutrix 
where  her  husband  was.  She  told  him  her  husband  was  not 
at  home,  but  had  gone  to  the  field.  The  defendant  was  drink- 
ing^ and  said  to  her,  she  looked  ''damn  sweet  and  he  would  like 
to  kiss  her,''  and  started  toward  her,  and  she  ran  out  of  the 
house.  But  she  soon  returned  and  told  the  defendant  to  leave^ 
and  he  left.  But  he  cursed  and  told  her  not  to  tell  her  hus- 
band ^^  what  he  had  said;  that  it  would  cause  her  husband 
to  come  upon  him;  that  he  had  as  good  a  pistol  as  ever  fired, 
and  he  would  kill  him;  that  he  had  no  weapon;  that  she  did 
not  object  to  his  coming  in  the  house,  and  that  he  went  out 
when  she  told  him  to  do  so. 

The  defendant  asked  the  court  to  charge  the  jury  that  upon 
all  the  eyidence  in  the  case  in  favor  of  the  state  the  defendant 
was  not  guilty.  This  prayer  was  refused,  and  in  this  there  was 
error.  To  constitute  the  criminsl  offense  of  forcible  trespass 
upon  the  premises  of  another,  there  must  be  an  entry  or  a 
detention — ^a  holding — ^after  being  forbidden  to  do  so.  To  con- 
stitute this  offense,  it  must  be  charged  to  have  been  committed 
manu  f orti.  An  indictment  for  this  offense  that  charges  it 
to  have  been  committed  with  force  and  arms  is  defective,  unless 
it  charges  it  to  have  been  committed  with  strong  hand.  This 
shows  that  there  must  be  more  than  words  or  acts  that  would 
tend  to  a  breach  of  the  peace.  If  this  were  not  so,  every  street 
quarrel  or  bar-room  row  would  be  a  forcible  trespass. 

It  is  held  in  State  v.  Bay,  32  K  C.  89,  that,  to  constitute 
this  cTense,  'there  must  be  demonstration  of  force,  as  with 
weapons  or  a  multitude  of  people  so  as  to  involve  a  breach  of 
the  peace,  or  directly  tend  to  it,  and  be  calculated  to  intimi* 
date,  or  put  in  fear."  This  definition  has  been  adopted  by 
some  of  the  best  textwriters  on  criminal  law  as  a  correct  defini* 
tion,  and  is  often  quoted  in  our  reports.  It  will  be  seen  that 
in  no  view  of  the  evidence  in  this  case  does  it  come  up  to  this 
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definition  of  forcible  trespass.  Bnt  the  gravamen  of  this  in- 
dictment 18  the  entering  of  the  honse  of  the  prosecutrix  and 
6a3ring  and  doing  what  the  state  said  the  defendant  did.  This 
must  be  so,  for  it  will  not  be  contended  that  if  the  defendant 
had  said  what  he  did  to  the  prosecutrix  on  the  pnblic  streeta 
or  pnblie  highway^  it  wonid  have  constituted  a  ^^  forcible 
trespass.  And  to  make  it  a  forcible  trespass  on  account  of 
going  into  the  house  of  the  prosecutrix^  there  must  haye  been 
an  entry  after  being  forbidden,  or  there  must  hare  been  a  hold* 
ing  of  possession — at  least  a  remaining  in  possession,  after  be* 
ing  forbidden  to  do  so.  But  in  this  case  there  was  neither. 
The  prosecutrix  testified  that  she  did  not  forbid  the  defend* 
anf  •  coming  in,  and  that  he  went  out  when  she  told  him  to 
go.  The  defendant  acted  badly  and,  we  think,  was  guilty  of 
an  assault,  for  which  he  seems  to  have  been  tried  and  oonyicted 
and  fined  two  dollars  and  fifty  cents. 

We  do  not  know  what  considerations  infiuenced  the  justices 
who  tried  this  case.  But,  as  the  case  appears  to  us,  it  looks 
like  such  a  fine  as  this  for  such  conduct  as  the  defendant  was 
guilty  of  on  an  indictment  for  an  assault  was  a  mock  of  Jus* 
tice.  While  we  think  the  defendant  was  guilty  of  an  assault 
we  do  not  think  he  was  guilly  of  a  forcible  trespsss. 

Error.    NewtriaL 


AN  INDICTMENT  FOB  FOBOIBLB  TBBSPA8S  which  chargea 
that  the  defendant  entered  the  premises  with  a  strong  hand,  the 
proeecotor   being   then   and   there  present,  Is  sufDclent:  Btats  t. 
Backner,  PhilL  (N.  0.)  659,  98  Am.  Dec  88. 

FOBOIBI4B  TBBSPA8S  OAN  BB  OOMMITTBD  ONLY  hy  a 
demonstration  of  force  amounting  to  a  breach  of  the  peace,  or  di« 
rectly  tending  to  it,  or  such  force  as  Is  calculated  to  Intimidate  or 
put  In  fear:  Note  to  State  t.  Mills,  17  Am.  St  Bep.  70a  See,  also^. 
State  T.  Boss,  4  Jones,  815,  69  Am.  Dee.  751;  Adams  t«  Fte«maii» 
12  Johns.  406^  7  Am.  Dee.  827. 


OASES 


SUPREME  COUBT 


PENNSYLVANIA. 


Mtbbs  v.  Southwbstbbk  National  Bakl 

BANKS  AND  BANKING-FOBQBD  OHBCKS-DUTT  OV 
DBPOSITOR.— If ,  in  an  action  by  a  depositor  to  reooTer  of  a  iMuilr 
money  alleged  to  have  been  paid  on  forged  checks,  it  appeals  tlM^ 
the  forgeries  were  made  by  a  confidential  clerk  of  tha  dwisttor, 
who  intrusted  him  with  the  balancing  of  his  bank  and  aeooimt 
books,  and  that  the  bank  was  not  negligent  in  honoiinip  fiie  diecks, 
the  depositor  cannot  recover  of  the  bank.  He  alone  is  re^ponsililt 
for  his  failnre  to  examine  the  checks  after  payment  and  nject 
them  within  a  reasonable  time. 

A  Simpson,  Jr.,  and  F.  S.  Brown,  for  the  appdlant. 

J.  O.  Johnson  and  F.  P.  Prichard,  for  the  appellee. 

•  STERRETT,  C.  J.  The  only  testimony  introduced  on  ita 
trial  of  this  case  was  that  of  the  plaintiff  himself  and  hk  wit- 
nesses; none  was  offered  by  the  defendant  bank.  When  plsin- 
tiff  closed  his  case  ^^  the  learned  trial  judge  instmcted  the 
jury  '^  find  a  verdict  for  the  defendant,"  which  was  accord- 
ingly done,  and  judgment  was  afterward  entered  on  the  ?erdict 
The  binding  instruction  under  which  the  jury  acted  oonstitatei 
the  only  specification  of  error.  The  ayennents  of  fact  on 
which  the  plaintiff's  claim  was  based  are  fully  set  forth  in  biB 
statement  and  need  not  be  recited  here  at  length. 

This  suit  was  brought  to  recover  thirteen  thousand  tad 
ninety  dollars,  deposited  by  him  in  the  defendant  bank,  asd 
paid  out  by  it,  as  he  alleged,  on  unskillfully  executed  forgeries  of 
checks,  made  by  his  confidential  derk  and  bookkeeper,  without 

(»72) 
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m  eaieful  examination  by  the  proper  bank  officers  of  the  signa- 
tures thereto^  because  of  their  acquaintance  with  and  confidence 
in  the  forger.    He  further  snbstantially  alleged  that  said  forged 
checks  were  abstracted  and  destroyed  by  said  derk,  who  also 
falsified  hn  (plaintiff's)  books  and  aoconnts  so  as  to  make  the  ap- 
parent balances  in  the  check-book  and  deposit-book  correspond, 
and  that  said  fiilsification  was  so  skillfully  done  as  to  deceiTe 
not  only  the  plaintiff,  but  also  expert  accountants  employed  by 
him  to  examine  his  books,  checks,  and  accounts.    He  further 
arerred  that  as  soon  as  the  fraud  was  discovered  the  forger  was 
arrested,  convicted,  and  sentenced,  and  the  defendant  bank  was 
forthwiUi  notified  of  the  loss,  but  it  declined  to  pay  any  part 
thereof. 

It  was  shown  on  the  trial  that  in  March,  1891,  the  defeniant 
bank  opened  an  account  with  the  plaintiff  as  a  depositor  in  the 
usnal  form,  and  from  that  time,  for  the  period  of  over  two  years 
and  a  half,  his  deposits,  made  in  the  ordinary  way,  aggregated 
over  nx  hundred  and  twenty-two  thousand  dollars.  During  all 
that  time,  as  well  as  before,  plaintiff  had  in  his  employ  said  con- 
fidential derk  and  bookkeeper,  to  whom  he  spcdally  intrusted 
the  business  of  attending  to  his  bank  aocounta  That  duty  in- 
duded  making  deposits,  occasionally  handing  in  the  bank-book 
to  be  written  up  and  balanced,  and,  when  that  was  done,  the 
further  duty  of  receiving  the  cancded  checks^  etc.,  with  the 
payment  of  which  the  bank  had  credited  itself,  and  delivering 
the  same  to  the  plaintiff  for  examination,  approval,  etc.  In 
the  same  connection,  it  was  the  duty  of  the  derk  to  verify  the 
bank-book,  as  the  same  was  written  up  and  balanced  from  time 
to  time  by  the  bank,  and  report  the  result  ^^  to  the  plaintiff. 
.This  he  professed  to  do,  but,  in  fact,  he  falsely  reported  that  the 
bdance,  etc.,  were  correct. 

From  March,  1891,  to  November,  1893,  the  derk  forged 
checks  to  the  amount  of  the  daim  in  this  case,  which  were  paid 
by  the  bank  and  charged  to  plaintiff  in  his  bank-book.  For  the 
purpose  of  concealing  these  forgeries,  he  falsified  his  employer's 
books,  and,  by  misadditions  and  missubtraction^  forced  the 
balances  in  the  check-book  so  as  to  make  them  agree  with  those 
in  the  bank-book.  During  the  period  above  mentioned  plain- 
tiff's bank-book  was  balanced  twdye  times.  The  first  settle- 
ment induded  two  forged  checks,  one  three  hundred  dollars  and 
the  other  two  hundred  dollars.  The  last  settlement  included 
a  three  hundred  and  fifty  dollar  forged  chedL    The   other 
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forgeries  were  reepectiyely  indnded  in  the  intermediate  KtQe- 
ments.  At  each  aettlement  the  amount  of  each  check,  not  pie- 
▼iondy  iettled  and  cancded,  was  entered  on  plaintifPs  bank- 
book by  the  bank  as  charged  against  him,  and  the  book^  to- 
gether with  the  eheckSy  was  deliyered  to  his  clerk  for  the  pu^ 
pose  of  examination  and  Terification.  If,  at  the  time  of  each 
settlement,  the  forged  checks  had  been  examined  by  the  plm- 
tifi^  or,  if  the  nnmber  and  the  aggr^;ate  amount  of  the  diecb 
had  been  compared  with  the  number  and  amounts  of  the  diecta 
separately  entered  in  the  bank-book,  or,  if  the  checks  had  been 
compared  with  the  stube  of  the  check-book,  or  if  the  additioiitof 
the  deposiis  and  checks  on  the  check-book  had  been  ezamised 
the  forgery  would  haye  been  disooyered.  Neither  of  theoe  lai 
done,  for  the  reason  that  plaintiffs  unfaithful  derk,  who  dm 
deputed  by  him  to  receiye  the  checki^  etc,  from  the  bank,  taki 
than  to  the  ofKce  and  compare  the  amounts,  etc.,  with  the  bank- 
bool^  Abstracted  and  destroyed  the  forged  checks,  and  Med  to 
call  his  employer's  attention  to  the  discrepandes  whidi  un- 
doubtedly would  haye  resulted  from  a  proper  compariaon  and 
examination*  He  di&  this  because  he  himself  was  the  foiger. 
The  result  was  that,  for  more  than  two  years  and  a  half  after 
the  first  forged  checks  were  paid,  no  complaint  was  made  and 
no  notice  of  any  error  in  the  settlements  was  given  to  the  bank. 
It  was  not  the  bank's  fault  that  the  first  forgeries  were  not 
promptly  disooyered  and  notice  thereof  given.  If  plaintiffs 
duty  to  the  bank  had  been  performed  at  the  proper  time,  the 
fact  would  have  appeared  that  the  bank  had  charged  plain- 
tiff on  his  bank-book  with  the  payment  of  two  items  (three  bnn- 
dred  dollars  ^  and  two  hundred  dollars)  for  which  no  yoncb- 
ers  appeared  among  the  checks  handed  to  him  by  his  derk 
These  youchers,  the  two  forged  checks  had  been  abstracted  and 
destroyed  by  the  latter.  No  objection  having  been  made  at  tba 
time  of  the  first  settlement,  the  bank  had  a  right  to  aasonie 
that  everything  vras  correct,  induding  the  two  checks  purport- 
ing to  be  signed  by  him.  His  silence  was  tantamount  to  a  dec- 
laration to  that  effect,  and,  in  afterward  honoring  checks  aigned 
by  the  same  person,  the  bank  had  a  right  to  consider  the  fact 
that  these  signatures  had  been  at  least  tadtly  recognised  bj  tba 
plaintiff  as  genuine. 

While  the  plaintiff  was  not  chargeable  with  the  knovle^g* 
of  his  derk  that  the  latter  had  committed  the  forgery,  he  wai 
dearly  responsible  for  the  acts  and  omissions  of  his  derk  is 
the  course  of  the  duties  with  which  he  was  intrusted,  vis^  to  re- 
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oeiTe  the  checkB  from  the  bank,  take  them  to  his  employer's 
office^  compare  the  amounts  thereof  with  the  amounts  in  the 
iMnk-book  and  check-book,  etc. 

In  yiew  of  the  uncontradicted  evidence  as  to  the  foregoing 
fads,  it  cannot  be  doubted  that  as  between  the  bank  and  the 
plaintifP  the  latter  alone  shoidd  be  held  responsible  for  the  con- 
wequences  resulting  from  the  failure  to  eTamine  the  checks  in 
question  and  approve  or  reject  them  within  a  reasonable  time. 
In  contemplation  of  law,  the  deliyery  of  the  checks  to  plaintiff's 
derk  was  a  deliyery  by  the  bank  to  the  plaintiff  himself,  as  the 
baaiB  on  which  its  credits  were  claimed.  The  bank  was  there- 
fore entitled  to  have  them  examined  and,  if  rejected,  returned 
within  a  reasonable  time.  That  was  not  done,  and^  because  of 
plaintiff's  failure  to  perform  his  duty  in  that  regard,  he  should 
not  be  permitted  to  recover.  Any  other  rule  woidd  be  incon- 
natent,  not  only  with  general  and  long-established  custom,  but 
also  with  well-settled  principles  of  law  on  the  subject:  Leather 
ICanufacturers^  Bank  v.  Morgan,  117  IT.  S.  96,  107;  United 
Security  etc.  Co.  v.  Central  Nat.  Bank,  185  Pa.  St  586. 

We  find  no  evidence  that  required  submission  of  the  case  to 
the  jury.  There  was  no  conflict  of  testimony  as  to  the  failure 
of  the  plaintiff  to  perform  the  duty  which,  under  the  undie- 
puted  evidence  he  owed  to  the  defendant;  nor  was  there  any 
evidence  of  negligence  on  the  part  of  the  bank  that  should  have 
been  aubmitted  to  the  jury.  The  checks  purporting  to  be 
signed  by  the  plaintiff  were  destroyed,  and  of  course  they  were 
not  "  produced.  There  was  not  a  particle  of  evidence  that 
the  flignaturea  were  not  auch  complete  fee  similes  of  plaintiff's 
signature  as  to  be  impossible  of  detection,  even  by  an  expert. 
As  correctly  stated  by  counsel  for  the  bank,  the  derk  did  say  in 
reply  to  questions  put  by  plaintiff's  counsel  that  he  was  not  an 
expert  penmaa^  and  that  he  had  never  before  had  any  experi- 
ence in  forging  other  people's  names,  but  he  was  not  asked,  and 
did  not  say,  that  the  signatures  were  not  made — either  by  the 
use  of  tracing  paper  or  otherwise — so  like  the  originals  that 
ihej  could  not  be  detected  by  an  ordinary  inspection.  On  this 
point,  negligence  is  not  to  be  presumed,  and  hence  the  pre- 
sumption must  be  in  favor  of  the  bank.  In  the  absence  of  any 
evidence,  from  the  signatures  themselves  or  from  witnesses 
that  there  was  any  difference  between  them  and  plaintiff's  sig- 
nature which  could  be  detected  by  the  eye,  it  must  be  assumed 
that  the  forgery  was  of  such  a  character  that  the  bank,  acting 
due  care  and  caution^  was  deceived  by  it.    In  faot^  there 
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was  no  eyidence  from  which  the  jury  would  haye  been  war- 
ranted in  drawing  the  oonclusion  that  the  bank  in  honoring  the 
the  checks  acted  negligently. 

After  a  careful  consideration  of  the  eridence,  our  conehision 
is  that  there  was  no  question  of  fact  that  shonld  have  been  sab- 
Boitted  to  the  jnry,  and  hence  there  was  no  error  in  diieeting 
them  to  find  for  Ihe  defendant 

The  judgment  is  therefore  aflSrmed. 


BANKS  AND  BANKING— FORGED  CHBGKS.— A  bank  b  bomid 
to  know  the  signature  of  its  depositors,  and  tlie  payment  of  a  forged 
check  canuot  be  debited  against  the  depositor  if  lie  is  wlioilly  free 
from  neglect  or  fault:  First  Nat  Bank  t.  AUen,  100  Ala.  476^  46 
Am.  St  Bep.  80,  and  note;  Janin  t.  Ix>ndon  etc  Bank,  92  Gsl  14, 27 
Am.  St  R^.  82.  and  note;  Shipman  ▼.  Bank  of  New  Yoik,  126  N.  I. 
S18,  22  Am.  St  Bep.  821.  But  it  is  the  duty  of  a  deposits  to  know 
whether  his  account  with  the  bauk  is  correct  and  promptly  to  r^rart 
a  forgery  when  detected;  and  if  he  negligently  falls  to  make  the  ex- 
amination and  consequent  discorery  when  he  could  have  done  ao, 
it  is  as  if  he  had  expressly  admitted  the  genuineness  of  the  cbeAs: 
Wetnstetan  t.  National  Bank,  09  Tez.  88,  5  Am.  St  Bep.  23.  See,  toa 
German  Say.  Bank  t.  Citizens'  Nat  Bank.  101  Iowa,  680, 68  Am.  8t 
Rep.  899;  monographic  note  to  People's  Bank  t«  Franklin  Bank,  VI 
Am.  St  Bep.  889-8881 


Best  v.  Smith. 

[108  Prnnstlyamta  State,  Ml) 

HUSBAND  AND  WIPE— GIFT  TO  WIFB— OBBDlTOBfl 
FBAUD.^A  postnuptial  settlement  on  a  wife  by  a  husband  not  in- 
debted at  that  time  is  good  against  his  subsequent  creditors,  if  sot 
made  witii  fraudulent  intent  as  to  them,  anQ  though  such  settfeosent 
may  as  to  existing  creditors  be  fraudulent  it  does  not  eren  raiie  s 
presumption  of  fraud  against  creditors  whose  debts  had  no  eiisl- 
ence  at  the  time  it  was  mada 

Q.  S.  FerriSy  for  the  appellanta. 

J.  E.  Jenkins  and  H.  A.  Fuller,  for  the  appeDeea. 

^  DEAN,  J.  This  is  an  ejectment  for  about  one  acre  sf 
land  in  the  borough  of  Wyoming^  Luzerne  eavaatj.  It  ap- 
peared at  the  trial  before  the  referee,  to  whom  the  isius  was 
referred  by  the  court  below,  under  the  act  of  April  6, 18S9,  that 
on  September  26,  1848,  Jacob  I.  Shoemaker,  the  unquestioned 
owner  of  the  land,  conveyed  it  by  deed  to  Martha,  wife  of  Wil- 
liam Hartzell;  the  wife  then,  by  a  deed  in  which  the  husband 
joined,  dated  December  23,  1874,  for  the  consideration  of  two 
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hundied  doUan  and  natural  loTe  and  afleetion,  eonyeyed  the 
same  land  to  their  daughter  Helen;  then,  about  three  yean 
afterward,  October  4,  1877^  for  the  consideration  of  two  hun- 
dred doUars  she  reconveyed  the  property  to  her  mother,  Martha 
Hartzelly  who  in  1889  died,  leaving  a  will,  dated  August  4^ 
1884,  by  which  she  devised  the  property  to  her  husband  for  life^ 
with  remainder  to  these  plaintiffs^  her  children.  William 
HartzeU,  the  husband,  died  December  5,  1895.  On  June  2, 
1880,  John  B.  Smith  obtained  a  judgment  in  the  common  pleas 
of  Luzerne  county  against  William  Hartzell,  the  husband, 
which  judgment  was  kept  revived  until  September  7,  1895, 
when  execution  was  issued  and  the  lot  sold  at  sheriff's  sale;  it 
was  purchased  by  Smith,  the  judgment  creditor,  who  by  his  ^^ 
tenant,  Paulhamus,  immediately  after  Hartzell's  death,  entered 
into  possession,  claiming  under  the  sheriff's  deed.  The  remain- 
dermen, these  plaintiffs,  then  instituted  this  ejectment,  claim- 
ing title  under  their  mother's  wiU. 

Hie  referee,  on  both  facts  and  law,  found  for  plaintiffs.  It 
wai^  however,  contended  earnestly  before  him  and  here  on  ap- 
peal, on  the  authority  of  Oamber  v.  Gkmiber,  18  Pa.  St.  863,  de- 
cided in  1852,  less  than  four  years  after  the  passage  of  the  act 
of  1848,  that  as  against  a  creditor,  the  land  was  the  husband's. 
The  general  language  used  by  Black,  C.  J.,  who  delivered  the 
opinion  in  that  case,  would  at  first  blush  rule  this  one;  but  no- 
tice the  facts  in  that  case.  There  the  husband  had  himself 
purchased  a  carriage;  the  contract  had  been  made  by  him  for 
the  manufacture  and  it  was  delivered  to  and  used  by  him  for 
the  comfort  and  convenience  of  ^he  family;  he  died  insolvent; 
his  wife  claimed  the  carriage  as  hers,  as  against  her  husband's 
erediton^  on  proof  of  declarations  of  the  husband  that  he  had 
bought  it  for  her  and  paid  for  it  with  her  money.  This  is  what 
this  court  said  in  view  of  the  facts:  '^Where  property  is 
claimed  by  a  married  woman,  she  must  show  by  evidence  which 
does  not  admit  of  a  reasonable  doubt  either  that  she  owned  it 
at  the  time  of  her  marriage,  or  else  acquired  it  afterward  by 
gift,  bequest,  or  purchase.^'  The  question  in  the  case  was.  Who 
had  title  to  the  article  of  personalty  bought  by  and  in  posses- 
sion of  the  husband?  The  court  ruled  on  the  measure  of  proof 
necessary  under  such  circumstances  to  establish  title  in  the 
wife  as  against  her  husband's  creditors.  The  question  as  to 
whether  the  attempt  was  to  defraud  the  particular  creditors 
who  made  claim  at  her  husband's  death  was  not  even  suggested; 
it  was  assumed  on  both  sides  in  the  court  below  and  in  this 
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court  tbat  if  she  lud  not  bought  the  carriage  with  her  own 
mciaej,  it  wonld  be  a  fraud  on  the  husband's  creditors  to  allov 
her  on  the  evidence  presented  to  snccessfnlly  assert  daim 
thereto  after  his  death.  This  court  held  th6  eyidenoe  vas 
wholly  insufScient  to  sustain  it.  But  suppose  she  had  proTed 
that  she  bought  the  carriage  years  before  her  husband's  dea& 
with  money  given  to  her  by  him  for  that  purpose;  that  he  at 
the  time  and  for  years  afterward  owed  nobody^  and  that  there- 
after she  claimed  and  he  acknowledged  the  carriage  to  be  hen 
while  it  was  in  use,  the  general  language  adopted  by  Chief  Jus- 
tice ^^  Black  would  have  had  no  application;  the  question 
would  have  been  whether  the  gift  was  made  with  intent  to  de- 
fraud. Gamber  v.  Gamber^  18  Pa.  St.  363,  was  followed  after- 
ward in  many  cases  presenting  sinular  facts,  and  is  unquestion- 
ably the  law.  But  long  before  the  act  of  1848,  as  well  as  since, 
it  has  been  repeatedly  held  by  this  court  that  a  postnuptial  set- 
tlement on  a  wife  by  a  husband^  not  indebted  at  that  time,  is 
good  against  subsequent  creditore^  if  not  made  with  a  fraudu- 
lent intent  as  to  them.  The  very  purpose  of  an  honest  volun- 
tary settlement  on  a  wife  is  to  secure  a  provision  for  her  against 
contingencies  to  which  every  honest  business  man  is  subject; 
not  to  secure  her  against  particular  debts  which  he  intends  to 
c  ontract,  or  against  disasters  in  a  hazardous  business  which  he 
proposed  to  engage  in,  for  in  either  case  such  settlement  would 
be  fraudulent,  but  against  those  misfortunes  in  business  which 
are  remote  and  cannot  with  certainty  be  anticipated. 

The  distinction  between  a  lawfid  voluntary  settlement  and  s 
fraudulent  one  is  noticed  in  Greenfield's  Estate,  14  Pa.  St  489, 
Snyder  v.  Christ,  39  Pa.  St.  499,  Townsend  v.  Maynard,  45  Pa. 
St.  198,  Williams  v.  Davis,  69  Pa.  St.  21,  and  then  in  Harlan 
V.  Maglaughlin,  90  Pa.  St.  293.  In  this  last  case,  Justice  Gor- 
don delivered  the* opinion  of  the  court;  he  thoroughly  discosses 
the  subject  and  clearly  points  out  the  distinction  between  a  law- 
ful settlement  under  the  statute  of  13  Elizabeth  and  a  fraud- 
ulent one,  citing  almost  all  the  authorities  in  this  state  bearing 
on  the  subject,  and  emphatically  announcing  the  conclusion  of 
the  court  that  a  subsequent  creditor  can  only  avail  himself  of 
a  fraud  practiced  against  him;  that  a  deed  void  as  against  ex- 
isting creditors  did  not  even  raise  a  suspicion  of  fraud  as  against 
creditors  whose  debts  had  no  existence  when  it  was  mada 

In  view  of  the  law  as  thus  clearly  settled,  look  at  the  facts 
of  this  case;  those  claiming  under  the  mother's  will  did  not  at- 
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tempt  to  pioY6  that  ehe  eyer  paid  one  dollar  for  the  property 
wliich  she  devised  to  her  children;  but  the  record  showed  that 
it  Ixad  been  conveyed  to  her  by  Shoemaker  in  1848;  then,  after 
Btaxiding  in  her  name  and  being  occupied  by  her  for  twenty-five 
jenrs,  she,  joined  by  her  husband,  conveys  it  to  her  daughter, 
withrfiikt  change  of  poesession;  the  daughter  held  it  in  her  name 
for  tiiree  yean^  and  then  reconveyed  to  the  mother,  and  the 
deed  is  put  **  of  record;  three  years  afterward,  in  1880,  while 
the  mother  and  husband  were  still  in  the  occupancy  of  the  land. 
Smith  obtained  judgment  against  the  husband,  and  on  it  sold 
his  interest,  and  under  that  deed  went  into  and  claimed  posses- 
sion after  the  husband's  death,  against  the  devisees  of  the  wife. 
What  title  had  the  husband  as  between  him  and  his  creditors? 
The  creditor's  debt,  so  far  as  is  proved,  had  no  existence  prior 
to  1880;  the  wife's  title  from  Shoemaker  was  thirty-two  years 
before.     Certainly,  plaintiffs  were  not  bound  to  prove  that  the 
two  hundred  dollars  consideration  in  that  deed  had  been  ob- 
tained from  a  source  other  than  her  husband.    Suppose  he  did 
famish  the  money;  he  had  a  right  to  do  so  as  against  a  creditor 
who  may  not  then  even  have  been  bom.    But,  assume  that  her 
title  dated  only  from  the  reconveyance  by  the  daughter,  which 
antedated  the  debt  only  three  years;  the  evidence  clearly  showed 
that  the  mother  had  an  estate  to  the  value  of  the  land  when  she 
conveyed  to  the  daughter,  and  it   tended   to   show  that  the 
daughter,  not  desiring  to  pay,  reconveyed  to  the  mother.    As- 
sume  the  husband  paid  the  two  hundred  dollars  consideration 
to  the  daughter,  the  deed  was  placed  of  record,  and  with  that 
before  his  eyes,  three  years  afterward,  Smith,  the  creditor,  con- 
tracted with  the  husband  his  debt;  there  is  nothing  in  this 
evidence  that  warrants  a  presumption  that  when  the  husband 
fumiahed  his  wife  two  hundred  dollars  he  intended  to  defraud 
Smith,  a  creditor  who  had  no  existence  until  three  years  after- 
ward.   If  such  were  the  fact,  the  creditor  was  bound  to  prove 
it  by  proper  evidence;  there  was  no  presumption  of  fraud  in  his 
favor. 

It  is  a  matter  of  surprise  to  us  that  since  Harlan  v.  Ma- 
glaughlin,  90  Pa.  St  293,  the  distinction  there  so  clearly  pointed 
out  between  a  lawful  settlement  on  a  wife,  as  against  creditors, 
and  a  fraudulent  one,  is  still  unperceived  by  some  counsel;  more 
than  once  since  that  decision  we  have  been  forced  to  call  atten- 
tion to  it,  as  we  again  do  now.  All  the  assignments  of  error 
are  overruled  and  the  judgment  is  affirmed. 
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HUSBAND  AND  WIFE.— A  VOLUNTARY  OONTBYANGB  ftom 
a  hofltMind  to  hU  wife  Is  valid  as  to  ererybody  exo^t  ezisttna  cred- 
itors, and  may  be  valid  as  to  them,  as  when  he  is  solvent  at  ttie  time 
of  the  oonveyance:  Note  to  Henderson  t.  Henderson,  19  Am.  8t  Bap. 


Shbbrard  t;.  Johnston. 

[108  PmNirTLVAiiiA  SrATi,  les.] 

BXBCUTION  LIBNS.— If  neither  of  two  judgments  Is  a  lies 
on  after-acQuired  land,  the  first  levy  of  an  execution  creates  the 
first  lien  on  the  fund  arising  from  the  sale  of  such  land.  Althoogli 
such  levy  is  made  under  the  junior  judgment,  it  still  has  priority,  if 
the  debtor  makes  no  objection,  notwithstanding  the  fact  tliat  sadi 
judgment  is  more  than  five  years  old  and  has  not  been  revived  by 
scire  facias. 

SCIRB  FACIAS.— A  levy  under  an  execution  on  a  judgment 
more  than  five  years  old,  without  an  issue  of  a  scire  facias  thereon, 
is  Irregular  merely,  and  not  void.  Such  irregularity  cannot  be  taken 
advantage  of  by  another  judgment  creditor,  but  only  by  the  judg- 
ment debtor. 

JUDGMENTS— LIFB  OF.— As  between  the  parties,  a  judg- 
ment unpaid  remains  in  force  notwithstanding  the  expiration  of  its 
lien.  It  is  not  presumed  to  be  paid  until  after  the  lapse  of  twenty 
years,  although  after  five  years  it  is  presumed  that  the  debtor  may 
have  a  valid  defense  against  an  execution,  and  the  law  requires  tbat 
he  shall  have  an  opportunity  to  show  it  before  his  land  is  seiied. 
In  such  case  a  scire  facias  should  issue  before  the  levy  of  the  exe- 
cution. 

JUDGMENTS-SETTING  ASIDE  FOR  FRAUD.-A  judg- 
ment fraudulent  as  to  the  debtor  cannot  be  set  aside  by  creditors 
unless  there  is  collusion  or  fraud  as  to  them.  The  same  rule  ap- 
plies when  the  judgment  is  not  fraudulent  or  void,  but  merely 
irregular. 

Three  judgments  were  rendered  against  T.  B.  Torrence  and 
remained  unsatisfied  at  the  time  of  the  levy  of  tke  execution 
in  this  case.  The  first  judgment  was  in  favor  of  A.  Morton, 
and  was  dated  August  12>  1876.  The  second  was  in  favor  of 
C.  M.  Banning,  and  dated  July  20,  1888.  The  third  was  in 
favor  of  Sherrard,  dated  October  4^  1894.  Levy  of  execution 
was  made  under  the  Banning  judgment  November  24,  1S97, 
and  levy  was  made  under  the  other  two  judgments  November 
26,  1897. 

E.  Campbell,  for  the  appellant. 

J.  M.  Core,  for  the  appellee. 

*■"  MITCHELL,  J.  The  levy  on  the  Banning  judgment  to 
ihe  use  of  appellant  was  made  on  November  24thy  while  that 
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on  appellee's  judgment  was  not  until  the  next  day.  Neither 
judgment  being  a  Uen  on  the  land^ which  was  after-acquired^  the 
first  levy  had  the  first  grasp  on  the  fund:  Packer's  Appeal^  6 
Pa.  St.  277.  But  the  appellants  judgment  heing  more  than 
five  years  old,  the  learned  auditor  held  that  it  would  not  supr 
port  an.  execution,  and  he  therefore  distributed  the  fund  first  to 
the  appellee.  In  so  doing,  however,  he  overlooked  the  point 
that  the  objection  was  not  made  by  the  debtor  defendant,  and 
was  not  available  to  anyone  else. 

The  execution  on  the  Banning  judgment  was  not  void,  but 
merely  irregular.    As  between  the  parties  a  judgment  unpaid 
remains  in  force  notwithstanding  the  expiration  of  its  lien. 
There  is  no  affirmative  presumption  of  payment  until  after  the 
lap&e  of  twenty  years,  though  after  a  certain  length  of  time, 
fixed  by  the  act  of  April  16, 1845  (Pub.  Laws^  538),  at  five  years, 
the  lav^  assumes  that  the  defendant  may  have  a  valid  reason 
against  an  execution,  and  therefore  requires  that  he  shall  have 
an  opportunity  to  show  it  before  his  land  is  seized.    This  provi- 
sion, however,  is  for  the  benefit  of  the  debtor,  and,  if  he  refuses 
OT  neglects  to  take  advantage  of  it,  no  one  else  can.    The 
object  of  the  scire  facias  to  revive  et  quare  executionem  non, 
etc.,  is  to  give  the  debtor  notice  that  he  may  be  exposed  to  an 
^'^  execution  unless  he  shows  cause  against  it.    It  requires  a 
valid  defense,  and  if  he  has  none  or  refuses  or  neglects  to  pre- 
sent it,  a  new  judgment  will  be  entered  on  which  execution  may 
at  once  be  issued.     No  other  creditor  has  any  standing  to  inter- 
ject a  defense  for  him  in  the  scire  facias^  and  no  reason  exists 
for  allowing  such  interference  if  the  plaintiff  should  asstmie 
that  there  is  no  defense  and  issue  execution  without  the  pre- 
liminary scire  facias  at  all. 

These  principles  were  stated  by  Kennedy,  J.,  in  Eighter  v. 
Bittenhouse,  3  Bawle,  273,  as  follows:  "At  common  law,  after 
a  year  and  a  day  had  elapsed  from  the  date  of  the  judgment  in 
personal  actions,  without  execution  being  issued  thereon  by  the 
plaintiff,  a  presumption  arose  that  the  defendant  might  be  able 
to  show  that  it  was  paid  or  discharged;  and  after  that,  without 
affording  him  an  opportunity  to  do  so,  the  plaintiff  could  not 
take  out  execution  upon  his  judgment.  To  enforce  the  pay- 
ment of  it,  he  was  compelled  to  bring  an  action  of  debt  upon 
it  and  to  prosecute  the  same  until  he  obtained  a  new  judgment, 
upon  which  he  might  sue  out  execution.  To  avoid  the  delay 
that  attended  this  course  of  proceeding,  the  statute  of  West- 
minster 2d  gave  a  scire  facias  upon  the  judgment  in  such  ao- 
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tions  after  a  year  and  a  day,  req[aixiiig  the  defendant  to  riunr 
causey  if  any  he  had,  why  the  j^aintifiE  should  not  have  execu- 
tion of  hia  judgment.  An  ezeoatiDn  eaed  ont  after  tiie  year 
and  a  day  was  never  considered  void,  but  yoidable  merdy." 

It  ia  firmly  settled  that  even  a  judgment  which  is  fraudulent 
as  to  the  debtor  cannot  be  set  aside  by  creditors  unless  there  is 
collusion  or  fraud  as  to  them:  Thompson's  Appeal,  57  Ps.  St 
175;  Zug  y.  Searight,  160  Pa.  St.  506.  And  a  fortiori  must  the 
same  rule  be  applied  where  the  judgment  or  the  proceeding  up- 
on it  is  not  fraudulent  or  Toid,  but  merely  irregular.  In 
Drezel's  Appeal,  6  Pa.  St  272^  judgment  against  the  Towanda 
Bank  was  entered  by  confession  on  a  warrant  signed  by  the 
president  only,  in  his  own  name.  It  was  held  that  the  other 
creditors  of  the  bank  had  no  standing  to  impeach  the  judgment, 
this  court  saying:  '?t  might  have  been  reversed  on  a  writ  of 
error,  or  set  aside  in  the  court  below  on  motion,  but  only  at  the 
instance  of  the  defendant,  never  at  the  instance  of  a  stranger. 
As  long  as  the  party  injured  by  the  irregularity  submits  to  it, 
no  one  else  can  complain;  for  a  third  party  has  a  right  to  inter- 
fere with  a  *''*  judgment  only  when  it  is  collusive.'*  See,  also, 
McLaughlin  v.  McLaughlin,  85  Pa.  St.  317,  where  a  number  of 
analogous  cases  are  cited  in  the  opinion  on  page  323. 

The  cases  relied  upon  by  the  learned  auditor  do  not  touch 
this  point    In  Miller  v.  MUler,  147  Pa.  St.  545,  and  Bannan 
V.  Bathbone,  S  Qrant  Cas.  259,  the  court  acted  on  the  motion 
of  defendant.    In  Lyon  v.  Cleveland,  170  Pa.  St  611,  50  Am. 
St  Bep.  782,  the  question  arose  on  a  motion  by  a  terretenant, 
acquiring  title  to  the  land  while  subject  to  the  lien  of  plain- 
tiff^s  judgment,  to  strike  off  a  levy  on  a  revised  judgment,  to 
which  the  terretenant  was  not  party.    What  was  decided  was 
that  until  the  purchaser  put  his  title  on  record,  took  possession, 
or  in  other  way  gave  actual  or  constructive  notice  to  the  plain« 
tiff,  a  revival  against  the  original  debtor  would  bind  the  land. 
The  remarks  of  our  late  brother  Williams  by  way  of  argu- 
ment and  illustration  must  be  read  with  reference  to  the  state 
of  facts  in  the  case  before  him.    It  was  not  intended  to  say 
that  the  lien  of  a  judgment  and  the  right  to  issue  execution 
were  identical,  or  that  the  existence  of  the  former  depended 
on  the  latter.    Under   the  act  of   April  4,  1798  (3   Smith's 
Laws^  331),  the  lien  of  a  judgment  continued  for  five  years, 
though  no  execution  could  be  issued  on  it  after  a  year  and  a 
day  without  preliminary  scire  facias,  until  the  period  was  ex- 
tended to  five  years  by  the  act  of  1845.    It  is  argued  by  ap* 
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pellees  that  appeUant  has  not  sufficiently  proved  the  assignment 
of  the  Banning  judgment  to  her.  Bnt  the  recoyery  is  in  the 
right  of  the  legal  plaintiff.  No  third  party  has  any  standing 
to  question  the  status  of  the  plaintiff  to  use. 

Judgment  reversed  and  fond  directed  to  be  applied  first  to 
the  judgment  of  Catherine  Banning.  Costs  to  be  paid  by  ap- 
pdl< 


BXBCUnONfl  ISSI7BD  ON  DORMANT  JUDGMBNT8.-Under  a 
statute  providing  that  after  five  years  an  execution  sbaU  not  issue 
upon  any  Judgment  except  on  motion  followed  by  the  Issuance  of 
Bommons  as  in  actions  at  law,  an  execution  Issued  without  such 
proceedings  is  not  Told,  but  merely  Toldable.  and  Is  not  subject  to 
collateral  attack:  Bddy  y.  Goldwell,  23  Or.  163,  37  Am.  St  Bep.  672. 
See,  too,  Ingram  t.  Belk,  2  Strob.  207.  47  Am.  Dec.  591. 

ON  8CIBE  FACIAS  TO  BSVIYB  JUDGMENTS:  See  the  mono- 
graphic note  to  Frlerson  t.  Harris,  M  Am.  Dec.  222-24a 
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SPBOIFIO  PEBFOK&IANGE  —  SALE  OF  STOCKS  AND 
BONDS.— The  subsequent  sale  and  dellrery  of  stocks  and  bonds  to 
other  parties  In  disregard  of  a  prior  contract  with  the  plaintlfl.  Is 
no  defense  to  a  bill  for  specific  performance,  especially  when  such 
parties  had  knowledge  of  the  prior  contract,  and  are  made  parties 
and  sought  to  be  enjoined. 

CONTRAOT&-MUTDALITT— SPECIFIC  PERFORMANCE. 
Tbe  principle  that  contracts  must  be  mutual— must  bind  both  parties 
or  neither— does  not  mean  that  in  every  case  each  party  must  have 
the  same  remedy  for  a  breach  by  the  other,  but  that  the  contract  is 
enforoeabie  on  both  sides,  in  some  mannei>— not  necessarily  enforce- 
aUe  on  both  sides  by  specific  performance. 

CONTRACTS— DNCBRTAINTY.— A  contract  for  the  sale  of 
stock  whereby  the  seller  agrees  that  all  debts  of  the  company  shall 
V)e  paid  on  the  day  of  the  transfer,  and  the  purchaser  is  to  retain 
sufficient  of  the  price  to  assure  him  that  the  company  is  free  from 
^ebt  is  not  void  for  uncertainty  in  not  stating  such  debts,  if  the 
ammmt  to  be  nald  Is  fixed  and  definite. 

SrBCIFIC  PERFORMANCE-CONTRACT  FOR  SALE  OF 
CHATTELS^— The  rule  that  a  bill  in  equity  cannot  be  maintained 
for  the  specific  performance  of  a  contract  for  the  sale  of  chattels 
does  not  apply  If  the  artldes  sold  are  4>f  snch  a  nature  that  they 
cannot  be  purchased  In  the  market 

SPECIFIC  PERFORMANCE  —  CONTRACT  FOR  PUR- 
CHASE OF  STOCK.— A  contract  for  the  sale  of  nearly  all  of  the 
Vmils  and  stock  of  a  corporation  with  an  agreement  that  the  yendor 
shall  pay  the  Interest  and  fioating  corporate  debt  and  use  his  best 
endeavors  to  secure  to  the  vendee  the  remaining  corporate  stock  and 
^As  at  the  lowest  possible  price,  does  not  lack  mutuality*  and 
■^7  be  spedflcally  enf  orced« 
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GOBPORATIOKS^PXJBOHASB  OF  STOCK  OF  ANOTHBE 
GOBPOBATION.— A  contract  for  the  purcliaae  by  a  rallzwd  coin- 
paii7  oC  the  stock  of  another  railway  la  not  against  pnhUc  policy  if 
the  two  roada  are  not  parallel  or  competing  lines,  and  sach  piirchai» 
la  anthorlaed  by  statute. 

K.  M.  Wanner  and  H.  Keeeey,  for  the  appellant. 

H.  C.  Niles  and  J.  S.  Black,  for  the  appellees. 

^^  GBEEN,  J.    By  the  very  explicit  and  plainly  esprmsA 
tenna  of  the  written  '^^  contract  in  question  in  this  csBe,  the 
defendant,  Warren  F.  Walworth,  agreed  to  sell  and  deliTer  to 
the  plaintiff,  on  or  before  the  twenty-fifth  day  of  June,  1898, 
certificates  for  ten  thousand  shares  of  the  capital  stock  of  the 
York  Southern  Bailroad  Company,  and  one  hundred  and  forty- 
two  thousand  dollars  of  the  five  per  cent  bonds  of  the  Bsme 
company  due  in  1944.    In  consideration  of  the  said  sale  and 
transfer  the  plaintiff  agreed  to  pay  to  the  Tender  the  snin  of 
one  hundred  and  sixty   thousand   dollars.    There  is  not  the 
least  element  of  doubt  or  uncertainty  as  to  what  this  contract 
is  and  means.    It  means  just  what  it  say 8^  and  what  it  says  ii 
so  plainly  and  clearly  expressed  that  a  description  of  its  mean- 
ing would   be  merely  a  repetition  of  its  words.    The  yendor 
further  agreed  that  the  railroad  company  should  be  free  of 
debt,  except  its  mortgage  debt  of  three  hundred  and  ninety- 
nine  thousand  nine  hundred  and  fifty  dollars,  and  its  car  trnet 
notes,  not  exceeding  four  thousand  dollars,  and  he  agreed  also 
that  he  would  pay  all  the  interest  due  on  the  mortgage  debt 
and  car  trust  notes,  and  the  principal  and  interest  of  all  the 
floating  debt  of  the  company  up  to  the  time  of  deliyeiy,  June 
26,  1898.    To  make  sure  of  the  payment  of  these  items  it  was 
further  agreed  that  the  vendee,  the  plaintiff,  might  retain  out 
of  the  purchase  money  so  much  as  was  sufi&cient  to  make  the 
payment.    The  foregoing  are  the  whole  of  the  terms  of  the 
sale,  and  it  is  scarcely  necessary  to  repeat  that  they  are  abflo- 
lutely  free  of  any  question  as  to  their  meaning.    The  vendor 
agreed  that  he  would  use  his  best  endeavors  to  secure  for  the 
vendee  the  remaining  two  thousand  shares  of  the  stock  of  the 
railroad  company,  and  the  remaining  eight  thousand  dollais 
of  its  mortgage  bonds,  at  the  lowest  price  practicable,  and  that 
he  would  submit  the  accounts,  books,  and  records  of  the  com- 
pany to  the  examination  of  a  representative  of  Ihe  vendee,  bat 
these  stipulations  were  merely  ancillary,  and  constituted  no 
part  of  the  actual  contract  of  sale.    The  bill  alleges  and  the 
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demurrer  necessaiil j  admits  that  the  vendee,  at  the  request  of 
the  yendor,  extended  the  time  of  performance  from  the  twenty- 
fifth  day  of  June  to  the  thirty-first  day  of  July^  1898.    And 
the  bill  farther  ayers,  and   the  demurrer   does  not  deny  and 
necessarily  admits,  that  the  vendee  was  ready  and  willing  to 
comply  with  its  part  of  the  contract  in  all  respects,  both  on  the 
twenty-fifth  day  of  June  and  on  the  thirty-first  day  of  July, 
but  that  the  vendor  failed  and  neglected  to  comply  with  his 
part  of  the  contract  on  either  of  those  dates.    The  bill  further 
alleges^  and  the  demurrer  does  not  deny  and  necessarily  admits, 
that    on    the   twenty-seventh  ^^  day  of   August,    1898,  the 
vendor  absolutely  refused  to  perform  his  part  of  the  said  con- 
tract of  sale,  and  declared  the  same  terminated*    The  bill  fur- 
ther avers  that  after  the  execution  of  the  contract  of  sale  the 
defendant  Walworth,  in  fraud  of  plaintiff's  rights,  sold  and  de- 
livered the  said  stock  and  bonds  to  other  of  the  defendants, 
naming   them,  and  that  these  other  defendants^  when  they 
bought  and  received  the  said  stock  and  bonds,  had  knowledge 
and  were  advised  of  the  previous  contract  made  by  said  Wal- 
worth with  the  plaintiff,  and  colluded  with  Walworth  for  the 
delivery  of  the  stock  and  bonds  to  themselves  in  fraud  of  the 
plaintiff's  rights.    Some  amendments  to  the  bill  were  allowed, 
but  as  they  are  not  material  to  the  controversy  in  its  present 
state,  they  are  not  now  considered. 

The  demurrer  filed  by  the  defendants  to  the  bill  contains  a 
number  of  averments,  many  of  which  are  of  so  trivial  a  char- 
scter  as  not  to  require  consideration.  The  learned  court  below 
refused  a  special  injunction,  and  subsequently  sustained  the 
demurrer  and  dismissed  the  bill.  The  reasons  for  this  action 
are  expressed  in  the  opinion  filed,  and  they  are  chiefly  to  the 
effect  that  the  contract  is  too  imcertain  and  indefinite  in  its 
terms;  that  the  contract  lacks  mutuality,  and  is  'loaded  down 
with  conditions  contradictory  and  incapable  of  performance'^; 
tbat  a  bill  for  specific  i)erformance  is  an  apped  to  the  con- 
science of  a  chancellor,  who  will  not  order  its  performance  if  it 
ifi  hard  or  unconscionable;  that  the  bill  does  not  show  irrepara- 
ble injury;  that  the  securities  have  been  transferred  to  the  par- 
ties^ and  that  specific  performance  will  not  be  decreed  in  Penn* 
iflvania  of  contracts  for  the  sale  of  stocks  and  chattels.  We 
find  ourselves  quite  unable  to  agree  with  any  of  these  eondu- 
lions.  We  have  already  considered  the  averment  of  nneer* 
tsinty  and  indefiniteness  in  the  terms  of  the  contract.  We 
have  endeavored  to  show  that  there  is  nothing  indefinite  or  un- 
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certain  about  it,  but  that  its  tenns  az6  plainl j  and  deady  ex- 
preiaed,  and  we  cannot  conceive  of  any  zeaaon  whj  they  cannot 
be  specifically  performed.    The  sttbeeqnent  sale  and  ddrreiy  of 
the  tecoritiea  to  other  parties  in  disregard  of  the  earlier  con- 
tract with  the  plaintiff  is  not  of  the  least  consequence  as  a  de- 
fense, most  especially  when  the  bill  ayers  that  those  parties  had 
knowledge  of  the  prior  contract  with  the  plaintiff,  and  they 
are  made  parties  to  the  bill  and  are  asked  to  be  enjoined.    We 
do  not  disooTer  any  *^  want  of  mutuality  in  tfao  conttsct 
If  the  Tender  had  performed  his  part  of  the  oontiaet  and  the 
vendee  had  refused  to  take  the  securities  upon  tender  of  tiiem 
being  made,  we  know  of  no  reason  why  specific  performance 
could  not  be  decreed   against  the  plaintiff.    We  are  not  re- 
ferred to  any  authority  heading  the  contrary  of  such  a  doctrine. 
Certainly,  an  action  for  damages  would  lie^  in  which  the  whoJe 
contract  value  of  the  securities  could  be  recovered,  and  that  is 
a  sufficient  reply  to  the  allegation  of  'Srant  of  mutuality."^    In 
Jennings  T.  McComb^  113  Pa.  St  518,  we  said:  "The  prineqde 
that  contracts  must  be  mutual,  must  Umd  both   psrties  or 
neither,  does  not  mean  that  in  every  case  each  parfy  must  have 
the  same  remedy  for  a  breach  by  the  other.    Covenants  may  lis 
against  one,  where  only  assumpsit  can  be  maintained  against 
the  other:  Orove  r.  Hodges,  56  Pa.  St.  504."    In  the  not^  en 
page  940,  of  2S  American  and  Bnglish  Encyclopedia  of  Law, 
first  edition,  it  is  said:  'The  mutuality  required  is  that  which  is 
necessary  for  creating  a  contract  enforceable  on  both  sidss  in 
some  manner,  but  not  necessarily  enf oroeaUe  on  both  sides  by 
specific  performance." 

The  contention  that  the  contract  is  uncertain  beeanss  flie 
amount  of  the  interest  <m  the  mortgage  bonds  and  the  car  tmst 
notes  is  not  stated,  and  the  amount  of  the  floating  debt  of  the 
company  is  not  given,  and  therefore*  the  contract  does  not  dis- 
close how  much  money  is  to  be  paid  for  the  securities^  is  of  no 
force.  The  amount  to  be  paid  is  fixed  and  definite — one  huH 
dred  and  sixty  thousand  dollars.  There  is  no  amount  to  be  de- 
ducted, unless  the  vendor  defaults  in  his  agreement  to  paj  the 
interest  on  the  bonds  and  note  and  the  principal  and  interest 
of  the  floating  debt,  and  such  default  is  not  to  be  presopposed. 
But  if  it  occurs  the  vendor  can  show  what  the  amounts  to  be 
deducted  are,  and  thus  these  amounts  can  be  rendered  certain, 
and  that  is  certain  which  can  be  made  certain.  The  only  other 
contention  of  any  importance  is  the  one  that  biUs  in  equitj  will 
not  lie  in  Pennsylvania  for  the  specific  pecf ormanoe  of  contnusts 
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for  the  sale  of  chattels.    While  this  is  true  as  a  general  mle^ 
ii^  is  not  tme  vhere  the  articles  sold  are  of  sach  a  nature  that 
'thsj  cannot  be  purchased  in  the  market.    This  contract  is  for 
tlie  sale  and  purchase  of  almost  the  whole  of  the  bonds  and 
stock  of  this  particular  company.    These  securities  cannot  be 
had  nor  obtained  except  under  and  by  force  of  this  particular 
^^^  contract.    They  cannot  be  bought  in  the  general  market^ 
l>ecause  thqr  do  not  exist    Outside  of  this  contract  there  are 
but  two  thousand  shares  of  stock  and  eight  thousand  dollars 
of  bonds;  hence^  it  is  not  possible  for  the  plaintiff  to  obtain  the 
bonds  and  stocks  which  the  defendant  Walworth  agreed  to  sell 
bjm,  except  by  the  specific  performance  of  this  contract.    Thia 
consideration  constitutes  a  well-established   exception   to  the 
general  rule  which  denies  specific   performance  to  executory 
contracts  for  the  sale  of  chattels.    This  whole  subject  was  dis- 
cussed in  the  opinion  of  this  court  delivered  by  Clark,  J.,  in  the 
case  of  Ooodwin  etc  Co.'s  Appeal,  117  Pa.  St  514,  2  Am.  St. 
Bep.  696,  and  the  exception  to  the  rule  as  aboTe  stated  was 
cdearly  recognized  and  enforced.    On  page  534  it  is  said  in  the 
opinion:  'The  same  general  principles  goyem  in  contracts  for 
the  sale  of  stocks  of  this  character  as  in  the  sale  of  other  per- 
sonal proi)erty;  if  the  breach  can  be  fully  compensated  equity 
win  not  interfere;  but  when,  notwithstanding  the  payment  of 
the  money  value  of  the  stock,  the  plaintiff  will  still  lose  a  sub- 
stantial benefit,  and   thereby  remain  uncompensated,  spedfie 
])erformance  may  be  decreed:  Waterman  on  Specific  Perform- 
ance, sec.  19.  ...  .  The  doctrine  has  in  some  cases  been  carried 
to  this  extent  that  if  a  contract  to  convey  stock  is  dear  and  defi* 
nite,  and  the  uncertain  value  of  the  stock  renders  it  difficult 
to  do  justice  by  an  award  of  damages,  specific  performance  will 
be  decreed." 

The  case  of  Foil's  Appeal,  91  Pa.  St  434,  36  Am.  Bep.  671» 
dted  for  the  appellee,  has  no  application.  The  decision  was 
founded  upon  the  special  and  highly  exceptional  facts  stated  in 
the  opinion,  which  do  not  appear  in  this  case.  Moreover,  there 
were  but  fifteen  shares  involved  in  that  controversy^  and  there 
were  several  hundred  more  shares  in  the  hands  of  other  persons 
which  were  susceptible  of  purchase.  It  nowhere  appears  on  the 
record  of  this  case  that  there  is  anything  contrary  to  public 
policy  in  specifically  executing  this  contract.  The  sufficiency 
of  that  reason  for  the  decision  of  Foil's  Appeal,  91  Pa.  St.  434 
86  Am.  Bep.  671,  may  well  be  questioned.  To  the  writer  it  is 
not  at  all  suffident,  but  the  other  reason^  that  there  was  other 
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•toA  open  to  pmchaaey  was  of  eontrollmg  foioe.  la  Hie  prce- 
ent  caae,  however,  the  contentioii  founded  upon  8  eappoeed  pnb- 
lie  policy  adyene  to  the  acquisition  of  control  by  any  one  in> 
terest  is  altogether  inapplicable  The  public  poliqr  of  a  state 
is  certainly  indicated  by  its  legislation.  *^  In  CSaipenter't 
Estate,  170  Pa.  St  203,  50  Am.  St.  Bep.  765,  we  said:  *^ow  can 
there  be  a  public  policy  leading  to  one  conclusion  when  there 
is  a  positive  statute  directing  a  precisely  opposite  condusiim? 
•  •  •  •  There  can  be  no  public  policy  which  contravenes  the 
positive  language  of  a  statute.**  In  Van  Steuben  ▼.  Central 
B.  B.  Co.,  178  Pa.  St.  367,  we  said:  ""The  public  policy  of  a 
state  is  to  be  deduced  from  the  general  course  of  legislation 
and  the  settled  adjudications  of  its  highest  courts.*' 

By  our  acts  of  April  33,  1861  (Pub.  Laws,  410),  and  its 
supplements  of  March  17,  1869  (Pub.  Laws^  11),  Februaiy  17, 
1870  (Pub.  Laws,  81),  and  May  16,  1861  (Pub.  Lawi^  702)  rail- 
road companies  were  fully  authorised  to  lease,  make  traffic  eon- 
tracts  with,  or  purchase  the  stock,  bonds,  eta,  of  other  railroad 
companies,  and  these  laws  and  the  numerous  decisions  under 
them  most  clearly  favor  the  eristence  of  a  public  polii^  sanction- 
ing all  transactions  of  that  character.   In  the  case  of  Bald  Eagle 
eta  B.  B.  Co.  ▼.  Nittany  etc.  B.  B.  Co.,  171  Pa.  St.  284^  50  Am. 
St.  Bep.  807,  it  was  said  by  our  brother  Dean  in  the  opinion: 
''The  right  of  one  road  to  lease,  make  traffic  contracts  with,  or 
consolidate  with  connecting  roads  not  parallel  or  competing  has 
not  for  thirty-four  years  been  doubted,  that  we  know  oL    The 
act  of  April  23, 1861,  ezpresdy  confers  such  right,  and  the  con- 
stitution does  not  affect  it  except  to  prohibit  the  consolidation 
and  leasing  of  parallel  and  competing  lines.    The  rights  of  con- 
necting roads  under  that  act  have  been  recognised  many  times 
since  the  adoption  of  the  constitution  of  1874;  and  that  con* 
tracts  for  through  business,  both  freight  and  passenger,  be- 
tween connecting  railroads  and  shippers  are  not  only  not  ultra 
vires,  but^  on  the  contraiy,  have  for  their  basis  sound  businea 
principles,  and  special  contracts  may  be  made  with  a  special 
class  of  shippers  to  secure  business.  •  •  •  •  It  is  not  seldom 
those  who  have  reaped  benefits  from  a  contract  such  ss  this 
seek  to  escape  its  obligations  by  taking  refuge  in  that  assomed 
turpitude  which,  on  grounds  of  public  policy,  avoids  the  con- 
tract; but  here — and  it  is  a  gratification  to  us  to  say  it — ^the  par- 
ties to  this  contract  violated  no  law,  restrained  not  others  from 
engaging  in  business,  did  nothing  of  evil  example  or  detii- 
mental  to  public  morals;  therefore^  there  is  no  public  policy 
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which,  in  the  absence  of  ezpress  legidatiye  enactment,  makes 
yoid  thia  contract." 

The  act  of  April  23, 1861  (Pub.  Laws,  410),  contains  the  fol- 
lowing proyision:  ''That  it  shall  and  may  be  lawful  for  any 
lailioad  *^*  company  created  by  and  existing  nnder  the  lawa 
of  this  commonwealth,  from  time  to  time^  to  purchase  and  hold 
the  stock  and  bonds,  or  either,  of  any  other  railroad  company 
or  companiea  chartered  by  or  of  whidi  the  road  or  roads  is  or 
are  authorized  to  extend  into  this  commonwealth.*' 

In  the  face  of  such  legislation  it  is  idle  to  talk  of  a  purchase 
of  the  bonds  and  stocks  of  one  railroad  company  by  another 
being  contrary  to  the  policy  of  the  law.  It  is  almost  unneces- 
laiy  to  add  that  there  is  nothing  on  this  record  showing  or 
tending  to  show  that  the  York  Southern  Bailroad  is  a  parallel 
or  competing  line  with  the  Northern  Central  Railway. 

With  reference  to  the  contention  that  there  is  an  adequate 
remedy  at  law^  and  that  the  bill  does  not  show  an  irreparable 
injury,  it  ia  enough  to  say  that  tmder  the  case  disclosed  by 
the  bill  the  plaintiff  has  no  remedy  at  law,  and  that  the  plain- 
tijFs  injury  is  necessarily  irreparable  in  eyery  equitable  sense, 
if  the  plaintiff  does  not  acquire  the  bonds  and  stock  which  they 
purchased  and  ayer  their  readiness  and  willingness  to  pay  for. 
It  was  these  bonds  and  stock  which  they  bought,  and  which 
they  had  a  perfect  legal  right  to  buy.  If  they  cannot  haye 
them  their  injury  is  necessarily  irreparable,  because  they  Ipse 
the  yeiy  subject  matter  of  their  contract.  A  money  consider- 
ation, eyen  if  it  could  be  obtained,  is  bo  substitute.  The  as- 
Eignmenta  of  error  are  all  sustained* 

The  decree  of  the  court  below  is  reyersed  and  the  demurrer 
is  oyerruled.  The  defendant  ia  ordered  to  answer  the  bill 
imder  penalty  of  a  decree  pro  confesso,  and  the  record  is  re- 
initted  for  further  proceedings^  the  costs  to  be  paid  by  the 
defendants. 


WPECtFIC  PERFORMANCE— MUTUALITT  OF  REMEDY.— A 
platntlirs  right  to  spedflc  performance  does  not  depend  upon  the 
defendant's  right  to  that  remedy:  Hiekey  y.  Dole,  66  N.  H.  886,  49 
^m.  8t  Rep.  614,  Compare  note  to  Grimmer  y.  Oarlton,  27  Am.  8t 
Rep.  178. 

SPECIFIC  PERFORMANCE— PBRSONAI/TT.— Equity  wffl  do- 
o«^  the  spedflc  performance  of  a  contract  to  conyey  personal  prop- 
erty If  like  property  cannot  be  obtained  elsewhere,  or  If  the  loss 
cannot  be  compensated  adequately  by  damages  In  an  action  at  law: 
Manton  y.  Ray,  18  R.  I.  672,  49  Am.  8t  Rep.  811. 

BPBOIFIC  PERFORMANCE  — CONVEYANCE  OF  STOCK.— 
Equity  will  decree  the  specific  performance  of  a  contract  to  conyey 

Am.  Sr.  KBP.,  you  LXXiy.~44 
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eorpomte  ttock  If  It  cannot  be  obtained  elsewhere  than  from  thi 
lespondentv  and  Its  Talue  is  oncertain  and  not  eaallj  aaoertalnatde: 
Manton  t.  Bay,  18  R.  I.  672,  49  Am.  8t  Bep.  8U:  or  If  there  liif 
been  a  betrajral  of  oonfldence:  Stelnmeyer  t.  Slebert,  190  Pa.  8t  471, 
70  Am.  8t  Eep.  041.  See,  too,  Goodwin  Gas  Store  etc.  Ca'a  Appeal. 
117  Pa.  St  514,  2  Am.  St  Rep.  006;  note  to  FoQ'a  Appeal,  36  Anu 
Bep.  074,  67B^  Hot  apedflc  performance  of  a  ecmtract  to  sell  diuei 
of  a  national  bank  wUl  not  be  enforced  If  It  appears  that  tbe  iliaret 
were  deslcned  to  give  control  of  the  bank:  Mote  to  Bcksteia  ?• 
Downing,  10  Am.  St  B^  400. 


MoOaffbbtt  V.  Pbnnstlyania  Ratlboad  GoMPAirT* 

PM  PBnRLTAnA  BfAim,  m.] 

BAILBOAD  AOOIDBNT  —  PBBBUMPnON  OF  NBOU- 
OBNOB.-— An  Injnry  to  a  railway  passenger  caused  by  *  defect  in 
the  track  raises  a  presumption  of  negligence  against  the  railwij 
company,  which  carries  the  case  to  the  jury,  although  the  eyldaim 
to  rebut  such  presumption  may  be  yery  strongi 

BAILBO  ADS  —  IK  JURY  TO  PASSENGER —PROXIBCATB 
OAtJRB  OF  DEATH.— If  a  passenger  Injured  on  a  railway  dies  more 
than  a  year  after  the  accident  the  Immediate  cause  of  death  beinf 
an  abscess  of  the  llTer,  and  the  evidence  shows  that  he  had  nsTer 
recovered  from  the  effects  of  the  accident  that  he  had  la  grippe  one 
month  before  he  died,  that  the  injury  received  In  the  acddest  wu 
apparently  Internal  and  Indicated  a  serious  derangement  of  tbe 
liver  before  the  attack  of  la  grippe,  the  auestlon  of  the  proximate 
cause  of  the  death  Is  for  the  jury  to  determine. 

NBGUGBNCB-INJURT  CAUSING  DEATH— RIGHT  OF 
ACTION— MBA8UBB  OF  DAMAGB&— If  a  person  Injured  by  tbe 
negligence  of  another  has  brought  an  action  to  recover  therefor  and 
then  died,  the  action  can  be  maintained  or  continued  only  by  ble 
executor  or  administrator,  and  the  measure  of  damage  is  the  lees 
sustained  by  the  deceased  by  reason  of  the  Injury.  No  recovery  eta 
be  had  for  the  loss  sustained  by  third  parties  by  reason  d  bia 
death. 

J.  If.  and  W.  C.  Thompeon,  for  the  appellant. 

T.  C.  Campbell,  J.  M.  Oalbreath,  and  J.  B.  McJunUii,  for 
the  appellee. 

*^  FELL,  J.  On  the  qnestion  of  the  defendant's  ne(^- 
gence  the  case  was  clearly  for  the  jury.  The  accident  waa 
caused  by  a  broken  raiL  This  rail  had  been  in  use  for  siiteeo 
years  as  the  outside  rail  on  a  sharp  curve,  and  had  been  worn 
by  the  flanges  of  the  car  wheels  so  that  its  weight  had  been  le- 
dnced  from  sixty  to  fifty-five  pounds  per  yard.  It  had  been 
broken  some  months  before  the  accident^  and  had  been  repaired 
by  the  use  of  splices  or  side  bars,  and  admittedly  it  was  greatlj 
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weakened  by  both  the  wear  and  the  fracture.  In  the  face  of 
this  testimony  it  is  idle  to  say  that  the  case  could  have  been 
withdrawn.  .  Moreover^  as  the  injury  was  to  a  passenger  riding 
in  the  defendant's  car^  and  was  caused  by  a  defect  in  the  road- 
way, there  was  prima  facie  a  presumption  of  negligence  which 
carried  the  case  to  the  jury.  This  presumption,  having  once 
arisen,  remained  until  oyer^me  by  countervailing  proof. 
Whether  it  was  so  overcome  was  a  question  of  fact  for  the  jury. 
It  had  the  same  effect  in  shifting  the  burden  of  proof  that 
affirmative  evidence  of  negligence  would  have  had:  Pennsyl- 
vania By.  Co.  V.  Miller,  87  Pa.  St  396;  Pennsylvania  B.  B.  Co. 
▼.  Weiss,  87  Pa.  St.  447;  Spear  v.  Philadelphia  etc.  B.  B.  Co., 
119  Pa.  St.  61.  In  Pennsylvania  B.  B.  Co.  v.  Weiss,  87  Pa.  St. 
447,  it  was  said:  ^^The  presumption  of  fact  in  law  which  car- 
ries a  case  to  the  jury  necessarily  leaves  them  in  possession  of 
the  case,  and,  although  the  evidence  to  rebut  the  presumption 
may  be  very  strong,  yet  it  is  a  matter  for  the  jury  and  not  for 
the  oourf 

The  connection  between  the  accident  and  the  death  was  not 
•**  clearly  established.  The  deceased  was  injured  by  the  de- 
raihnent  of  the  car  in  which  he  was  riding  on  April  1, 1896.  He 
lived  until  April  12, 1897,  and  the  immediate  cause  of  his  death 
was  an  abscess  on  tiie  liver.  A  month  before  he  died  he  had  a 
severe  attack  of  grippe.  It  was  incumbent  on  the  plaintiff  to 
show  with  reasonable  certainty  that  the  abscess  was  caused  by 
the  injury  received.  This  it  was  difficult  to  do,  as  the  disease  is 
one  whose  origin  is  difficult  to  trace.  The  medical  testimony 
produced  by  the  plaintiff  was  in  itself  far  from  convincing;  but 
it  was  fortified  by  proof  that  her  son  had  never  recovered  from 
the  effects  of  his  injuries,  and  that  they  were  apparently  in- 
ternal and  indicated  a  serious  derangement  of  the  liver  before  he 
had  the  grippe.  We  are  not  prepared  to  say  that  the  court 
should  have  instructed  the  jury  that  the  testimony  did  not  war- 
rant the  conclusion  that  the  death  was  the  natural  and  proxi- 
mate consequence  of  the  accident.  The  question,  however,  is 
one  which  should  be  submitted  with  most  careful  instructions. 
The  instruction  as  to  the  measure  of  damages  was  erroneous 
io  that  it  permitted  a  recovery  for  two  distinct  causes  of  action. 
The  action  was  commenced  by  the  deceased  six  months  before 
his  death,  and  after  his  death  it  was  carried  on  by  his  mother, 
who,  as  administratrix  of  his  estate,  had  been  substituted  as 
plaintiff.  This  was  done  under  section  18  of  the  act  of  April 
15,  1851,  which  gives  to  a  common-law  action  the  quality  of 
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sorTiyorahip,  The  nineteenth  section  of  the  same  act  creates 
a  nev  right  of  action,  unknown  to  the  common  law,  and  limited 
to  cases  where  death  has  resulted  from  yiolence  Qr  n^igence, 
and  no  suit  has  been  brought  by  the  injured  party  in  his  life- 
time. The  act  of  April  26,  1855,  designates  the  persons  who 
may  ez^cise  the  right  conferred  by  section  19  of  the  act  of 
1851:  Huntingdon  etc.  B.  B.  Po.  ▼.  Decker,  84  Pa.  St  419; 
Birch  T.  Pittsburg  etc  By.  Co.,  165  Pa.  St  339.  Under  these 
acts  two  actions  cannot  be  sustained  for  the  same  injury.  If 
the  party  injured  has  brought  an  action  and  died^  it  may  be 
continued  by  his  executor  or  administrator  for  the  benefit  of 
his  estate,  but  in  such  a  case  no  new  action  can  be  brouf^t  un- 
der section  19.  If  he  has  not  brought  an  action,  the  parties 
designated  by  the  act  of  1855  may  do  so,  and  the  recoyeiy  is 
in  their  right:  Taylor's  Estate,  179  Pa.  St  254;  Maher  t. 
Philadelphia  Traction  Co.,  181  Pa.  St  391. 

*^  If  the  action  is  continued  for  the  benefit  of  the  estate, 
the  measure  of  damages  is  the  loss  sustained  by  the  injured 
party.  In  the  opinion  in  Maher  r.  Philadelphia  Tractiim  C6., 
181  Pa.  St  391,  it  was  said  by  the  present  chief  justioe:  ''As  the 
action  had  been  brought  in  the  lifetime  of  the  injured  party 
and  had  surriTed  by  virtue  of  section  18  of  the  act  of  1851, 
it  logically  follows  that  the  damages  recoY^red  by  her  penonsl 
representatiyes  ahould  be  the  same  as  she  could  have  recoTered 
had  death  not  ensued.  Included  therein  are  damages  tor  her 
pain  and  suffering  up  to  the  time  of  her  death,  and  diminntum 
of  earning  power  during  a  period  of  life  which  she  would  have 
probably  lived  had  the  accident  not  happened.  It  is  a  mistake 
to  suppose  that  the  reooveiy  in  this  case  is  for  the  death.  It 
is  stiU  for  the  personal  injury.''  In  some  cases  it  haa  been  said 
that  the  measure  of  damages  includes  the  value  of  the  lib. 
But  by  this  was  not  meant  the  value  of  the  life  to  others^  but 
the  value  of  the  advantages  of  which  the  injured  party  was 
deprived  because  of  the  diminution  or  loss  of  earning  power. 
When  an  action  is  brought  after  death  by  the  'liusband,  widow, 
children,  or  parents  of  the  deceased,"  as  provided  by  tiie  act 
of  1855,  the  right  of  recoveiy  is  in  the  party  entitled  to  sua,  and 
the  measure  of  damages  is  the  pecuniaiy  loss  sustained  by  rea- 
son of  the  death:  Pennsylvania  B.  B.  Co.  v.  Butler,  (7  I^  St 
835. 

The  instruction  given  in  this  case  pennitted  file  jny  to 
cumulate  the  damages,  and  to  render  a  verdict  both  for  the  loss 
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which  the  deoeaaed  snatained  by  reason  of  his  injuries  and  for 
the  loaa  which  his  parents  sustained  bj  reason  of  his  death. 
This  waa  dearly  wrongs 

The  contention  that  the  assignment  of  the  action  by  the  de- 
ceased is  a  bar  to  its  further  prosecution  is  without  merit  The 
administratrix  was  the  person  empowered  by  the  act  of  1861 
to  continue  the  action^  whoerer  may  be  entiUed  to  the  amount 
received.  If  any  question  should  arise  between  the  assignee 
of  the  action  and  the  creditors  of  the  estate,  it  can  be  adjusted 
hereafter  in  the  proper  proceeding.  Thia  is  not  a  matter  which 
concerns  the  defendant 

The  assignments  of  error  which  relate  to  the  measure  of 
damages  are  sustained,  and  the  judgment  is  rerersed  with  a 
Tenire  facias  de  noTO. 


NEOLIOBNGB  —  PBBBUMFTION  FROM  AGOIDBNT.-IF  ▲ 
PA8SBNGSIB  recelTes  Injuries  from  the  deraUment  of  a  raflwaj 
car,  tbe  presumption  is  that  such  derailment  resulted  from  the  neff- 
Ugence  of  the  carrier.  This  presumption  can  he  rehutted  onlj  1^ 
iatisfying  the  jury  that  the  derailment  was  not  due  to  any  negli- 
gence, and  could  not  haye  heen  prerented  hy  the  exercise  of  the 
highest  degree  of  care,  skill,  and  diligence  on  the  part  of  the  car- 
rler:  Alabama  etc  R.  R.  Ca  t.  Hm,  08  Ala.  514,  30  Am,  8t  Rep.  66. 
See,  also,  Bergen  County  Traction  Go.  ▼.  Demarest,  02  N.  J.  L.  766, 
72  Am.  St  Rep.  685,  and  note;  monographic  note  to  Philadelphia  etc 
R.  B.  Go.  T.  Anderson,  20  Am.  St  Rep.  490-405. 

NEOLI6BNCB-PROXIMATB  GAU8B  OF  DBATEL— Under  stat- 
utes aUowing  recoTery  of  damages  by  the  representatiTes  of  a  per- 
son kiUed,  the  defendant  is  responsible,  although  an  illness  Inter- 
renes  between  the  original  injury  and  the  death  of  the  Tlctlm,  pro- 
Tided  that  such  illness  is  of  a  Icind  which  may  reasonably  be  ex- 
pected to  foUow  the  injury:  See  the  monographic  note  to  Gllson  y. 
Ddaware  etc  Ganal  Go.,  86  Am.  St  Bep.  828.  The  question  of 
causal  connection  between  a  wrongful  act  and  the  Injury  com- 
plained of  is  ordinarily  for  the  jury:  Oilson  t.  IMaware  etc  Canal 
Co.,  86  Am.  St  Rep.  861. 

DAMAOB8  FOR  DEATH  BY  WBONOFUL  ACT  is  the  subject  eC 
the  extended  note  to  Louisyine  etc  By.  Go.  t.  Goodykoonti,  12  Am. 
St  Bep.  875-883.  See,  also,  Garrick  ▼.  Florida  OsBt  etc  Bi^  Bi^  Os^ 
BS  &  a  448,  69  Am.  St  Bep.  874. 
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HUSBAND  AND  WIFB-FBAUDULBNT  CK>NyEYANCnB& 
A  deed  of  land  from  a  husband  to  his  wife^  frandnlent  as  to  bla 
creditors  at  the  time  when  It  Is  made,  cannot  be  sustained  by  rela- 
tion back  to  an  antenuptial  agreement  resting  in  iiaroL  Marriage 
is  not  such  part  performance  as  will,  In  equi^,  take  the  case  out  of 
the  statute  of  frauds. 

HUSBAND  AND  WIFE>-DBBD-<X)NSIDBEtATION— BVI* 
DBNOE.— If  a  wife  claims  land  under  a  deed  from  her  husband  as 
against  his  creditors,  she  is  entitled  to  prove  that  the  real  consid- 
eratlon  for  the  deed  was  an  antenuptisl  parol  agreement,  and  not 
the  money  consideration,  nor  love  and  affection  enumerated  in  the 
deed,  but  the  exclusion  of  such  evidence  Is  not  ground  for  reversal 
of  the  Judgment,  if  its  admission  would  have  availed  nothing. 

HUeBAND  AND  WIFB^FBAUDULffiNT  TBANSFBBS- 
ByiDBNCB.^If  a  wife  claims  land,  as  against  her  husband's  cred- 
itors, under  a  deed  from  him  based  upon  an  antenuptial  panril  agree- 
ment, his  acts  and  declarations  prior  to  such  agreement  are  ad- 
missible in  favor  of  his  creditors. 

W.  F.  Stewart,  A.  Evans,  J.  W.  Leech,  and  F.  P.  Uartinp 

for  the  appellant. 

O.  A.  Jenks^  W.  H.  Bose,  and  C.  Corbet^  for  the  appellees. 

^^  MITCHELL,  J.  The  main  question  in  this  appeal  has 
been  conclusively  settled  since  the  trial  of  the  case  by  Mory  v. 
Houck,  186  Pa.  St.  263,  where  it  was  held  that  a  deed  of  land 
from  a  husband  to  his  wife,  which  is  fraudulent  as  against  cred- 
itors at  the  time  it  is  made,  cannot  be  sustained  by  relation  back 
to  an  antenuptial  agreement  in  parol.  The  differences  in  the 
facts  between  that  case  and  this  in  regard  to  the  lapse  of  time, 
etc.,  are  not  material  to  the  principles  of  the  decision.  The 
cases  based  on  the  reliance  of  the  wife  on  the  husband^s  rep- 
resentations^ and  her  freedom  from  participation  in  any  fraud, 
are  not  applicable,  for,  as  was  there  said,  the  objection  is  not 
to  the  validity  or  sufSciency  of  the  consideration  of  marriage^ 
but  to  the  conveyance  of  land  by  parol.  For  the  same  reason 
the  absence  of  the  fourth  section  of  the  statute  of  frauds,  29 
Charles  11,  does  not  change  the  result.  The  argument^  further 
urged  by  appellant's  counsel,  that  marriage  is  such  part  per- 
formance as  in  equity  will  take  the  case  out  of  the  statute,  was 
also  fully  considered  and  overruled  in  that  case. 

The  deed  from  Barnes  to  appellant  recited  a  consideration  of 
five  dollars,  ''and  the  further  consideration  of  love  and  affection 
for  mj  said  wife.''    The  plaintiff  was  entitled  to  prove  that  the 
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real  confiideration  was  the  antenuptial  agreement.  It  was  not, 
in.  the  language  of  Buckley's  Appeal^  48  Pa.  St.  491,  88  Am, 
I>ec.  468,  directly  inconsistent  with  the  consideration  expressed, 
And  it  was  therefore  error  to  exclude  it.  But  as  the  ante- 
nuptial ^^^  agreement,  if  proved,  would  not  have  been  of  avail 
against  the  creditors,  the  error  did  no  injury  to  appellant. 

The  third  and  sixth  assignments  must  be  overruled.    The 
ewidence  objected  to  amounted  to  much  more  than  mere  decla- 
rations of  the  husband.    The  witnesses  testified  to  actual  money 
tranaactionB  in  their  presence,  whereby  the  husband  became 
indebted.    But  even  as  declarations  they  would  have  been  ad- 
missible   The  fact  inquired  into  was  whether  the  husband  wAs 
in  debt  to  the  parties  named  at  the  time  referred  to,  which 
was  long  prior  to  his  marriage  to  the  plaintiff  and  to  the  ante- 
nuptial  agreement.    At  the  time  they  were  made  they  were 
adverse  to  his  own  interest  and  his  future  wife  had  no  interest 
in  the  matter.    His  declarations,  therefore,  even  as  against 
her,  stand  on  the  same  footing  as  those  of  a  grantor  before  he 
has  parted  with  his  title.    The  legal  objections  are  not  to  the 
eompetenqf  of  the  facts  as  evidence,  but  to  the  proof  of  them 
by  the  husband  against  the  interest  of   the  wife.    Cases  like 
Martin  v.  Butt,  127  Pa.  St  380,  where  the  declarations  of  the 
husband  after  marriage  and  post  litem  motam  are  excluded. 
Test  on  entirely  different  grounds. 

The  other  assignments  do  not  require  special  notice.  The 
records  were  in  evidence  as  part  of  the  defendant's  title,  and 
were  submitted  with  the  other  evidence,  with  the  instruction  to 
the  jury  that  the  question  for  them  was  the  good  faith  of  the 
judgments,  '^that  is,  Do  they  represent  valid  debts  existing  at 
the  time  they  were  obtained?*'  That  was  the  only  issue  in  the 
case,  and  it  was  properly  submitted.  It  is  the  appellant's  mis- 
fortune  that  the  jury  decided  it  against  her. 
Judgment  afltened. 


BTATUTB  OF  FRAUDS.— MARRIAGE  IS  NOT  SUCH  PART 
PBKFORMANOB  of  a  verbal  a^eement  to  convey  real  property, 
in  consideration  of  the  marriage,  as  will  take  the  contract  out  of 
the  statute  of  frauds:  Peek  v.  Peek.  77  Gal.  106,  11  Am.  St.  Rep. 
244;  Welch  v.  Whelpley,  62  Mich.  15,  4  Am.  St  Rep.  810.  See, 
too,  Nowack  v.  Berger,  183  Mo.  24,  54  Am.  St  Rep.  663. 

FRAUDULENT  CONVEY  ANCBS  —  GRANTOR'S  DBObARA. 
TION8.— If  a  conveyance  Ib  claimed  to  have  been  in  fraud  of  cred- 
Itoni,  the  declarations  of  the  grantor  prior  to  the  conveyance  are 
admlRsible  as  evidence  of  his  fraudulent  intent:  Bridge  v.  Bgglee- 
ton,  14  Mass.  245,  7  Am.  Dec.  209;  Govanhovan  v.  Hart,  21  Pa. 
Bt  495,  60  Am.  Dec.  67.  See,  too,  Picket  v.  Garrison,  76  Iowa,  847, 
14  Am.  St  Rep.  220. 
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AyA  v.  FHILADfiLPHIA  GoMPAKT. 
[1S3  FmamTLWAMUL  Btaxi,  4SL] 

LANDIiORD  AND  TENANT— ASSIONBB  OF  LBAfiB-NO- 
nOB.— If  ft  sabseqnent  lease  refers  to  a  former  one,  an  wnflgnffit 
of  th«  snbseqnent  takes  with  notice  of  the  prior  lease. 

LANDLORD  AND  TBNANT— LBASB  OF  OIL  LAKD&- 
OONaTBUCTION.— If  the  parties  to  a  lease  of  oU  lands  proTide 
for  a  test  well  and  what  shall  be  done  in  case  it  produces  oil  in 
paying  guanttties,  but  make  no  provision  what  shall  be  done  in  case 
the  well  proves  dry,  there  is  an  implied  obligation  on  the  part  of 
the  lessee,  if  the  test  well  proves  dry,  to  proceed  with  the  explora- 
tion and  development  of  the  land  with  reasonable  diligence,  accord- 
ing to  the  usual  course  of  business,  and  a  failure  to  do  so  amounts 
to  an  abandonment  which  will  sustain  a  re-entry  by  the  lei«sor. 

LANDLORD  AND  TBNANOV-OIL  L£AS£S.— The  rule  in  re- 
gard to  contracts  that  where  the  parties  have  expressly  a^preed  on 
what  shall  be  done,  there  Is  no  room  for  the  implication  of  any* 
thing  not  BO  stipulated  for,  is  equally  applicable  to  oU  and  gas 
leases  aa  to  other  contracts. 

LBASB— ABANDONMENT  OF.— Whether  a  lessee  has  aban- 
doned his  lease,  so  as  to  entitie  the  lessor  to  re-enter.  Is  a  qoestloii 
of  fact  to  be  determined  by  the  Jury  from  the  acta»  declarationsb 
and  intentions  of  the  parties. 

W.  Soott,  0.  Boffington,  J.  Dalzell,  and  G.  B.  Gk>TdQn,  for  the 
appellant. 

M.  F.  Leason,  W.  D.  Patten^  J.  B.  Neal,  and  J.  H.  Paintei; 
for  the  appelleea. 

^^  MITCHELL^  J.  The  lease  to  Aye  and  Martin  being  re- 
ferred to  in  the  lease  from  Campbell  to  Bailey,  the  appellanti 
as  assignee  of  Bailey,  must  be  held  to  have  takea  with  notice. 
The  recital  of  the  prior  lease,  however,  was  not  an  affirmanee 
by  Campbell  of  its  continuing  validity,  but  a  disclaimer  by  him 
of  responsibility  ^^  on  that  snbjeck  It  was  a  refusal  to  de- 
clare or  enforce  a  forfeiture  himself,  but  a  transfer  of  his  right 
in  that  regard,  whatever  it  might  turn  out  to  be,  to  appellant, 
which  assumed  the  risk.  Its  entry  and  commencement  of 
operations  on  the  land  were  an  enforcement  of  a  forfeiture  for 
abandonment  if  Campbell  had  that  right.  This  depends  on  the 
drcnmstances. 

By  their  lease  from  Campbell  the  appellees  oonvenanted  to 
complete  a  test  well  in  the  vicinity  within  six  months,  and,  if 
oil  diould  be  found  in  paying  quantities,  to  complete  a  wdl 
on  the  leased  premises  within  tiie  next  six  months  or  pay  a 
yearly  rental  per  acre  for  the  delay.  The  royalty  reserved  as 
rent  by  the  lessor  was  one-eighth  of  the  oil  produced.    The 
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lease  was  made  July  11,  1887.  The  test  well  was  put  down 
on  a  farm  in  the  yicinityy  but  produced  no  oil.  A  second  well 
HTBB  drilled  on  another  farm  with  like  result,  and  operations 
then  ceased  without  any  well  on  the  leased  premises.  On  Oc- 
tober 2, 1891,  Campbell  leased  to  Bailey  and  on  June  19,  1892^ 
Bailey  assigned  his  lease  to  the  appellant. 

The  lease  from  Campbell  to  appelleei^  it  will  be  seen,  con- 
tained express  coTcnants  what  the  lessees  should  do  in  a  certain 
event,  but  made  no  proyision  for  the  contingency  of  the  test 
well  proving  dry,  which  is  what  actually  happened.  In  such 
case  it  becomes  necessary  to  inquire  what  coyenants,  if  any, 
are  implied* 

It  was  held  as  far  back  as  Watson  r.  CHem,  6  Watts,  362, 
that  a  lease  of  a  stone  quarry  in  consideration  that  the  lessee 
shall  pay  a  certain  price  per  perch  for  all  stone  taken  oul^ 
though  called  by  the  parties  a  '^priyilege  and  liberty,''  is  a  con- 
tract by  the  lessee  that  the  quarry  shall  be  worked,  and  failure 
to  do  so  is  an  actionable  breach.  The  rule  is  thus  stated  by 
the  present  chief  justice  in  Koch's  Appeal,  93  Pa.  St.  434,  442: 
'n^ere  a  right  to  mine  iron  ore  or  other  minerals  is  granted 
in  consideration  of  the  reservation  of  a  certain  proportion  of 
the  product  to  the  grantor,  the  law  implies  a  covenant  on  the 
part  of  the  grantee  to  work  the  mine  in  a  proper  manner  and 
with  reasonable  diligence,  so  that  the  grantor  may  receive  the 
compensation  or  income  which  both  parties  must  have  had  in 
contemplation  when  the  agreement  was  entered  into."  So,  in 
Bay  T.  Western  eta  Natural  Qas  Co.,  138  Pa.  St  576,  589,  21 
Am.  St.  Bep.  922,  it  was  said  by  our  late  brother  Clark:  ''Whilst 
the  obligation  on  the  part  of  the  ^^^  lessee  to  operate  is  not 
expressed  in  so  many  words^  it  arises  by  necessary  implication. 
•  .  •  •  If  a  farm  is  leased  for  farming  purposes,  the  lessee  to 
ddiver  to  the  lessor  a  share  of  the  crops,  in  the  nature  of  rent, 
it  would  be  absurd  to  say,  because  there  was  no  express  en- 
gagement to  farm,  that  the  lessee  was  under  no  obligation  to 
cultivate  the  land;  an  engagement  to  farm  in  a  proper  manner, 
and  to  a  reasonable  extent,  is  necessarily  implied."  That  was 
the  case  of  an  oil  and  gas  lease,  and  it  has  been  said  that  the 
doctrine  is  peculiarly  applicable  to  such  leases,  owing  to  the 
nature  of  the  product:  McKnight  v.  Manufacturers'  Natural 
Gas  Co.,  146  Pa.  St  185,  28  Am.  St  Bep.  790;  Venture  Oil 
Co.  T.  Pretts,  162  Pa.  St  451. 

The  rule  in  regard  to  contracts  is  that  where  the  parties  have 
cxpresdy  agreed  on  what  shall  be  done  there  is  no  room  for  the 
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implication  of  anything  not  so  stipnlated  f or^  and  this  role  ii 
equally  applicable  to  oil  and  gas  leaaea  as  to  other  eontraete. 
There  is  nothing  peculiar  about  them  in  this  respect.  But  here 
the  parties  haye  provided  for  a  test  well»  and  for  what  shall  be 
done  if  it  produces  oil  in  paying  quantities.  But  the  other  con- 
tingency^ that  it  proTO  dxy,  is  not  provided  f  or,  and  it  ia  the 
omitted  case  that  has  occurred.  The  authorities  are  vnifona 
that  under  such  circumstances  there  is  an  implied  obligatioii 
on  the  lessee  to  proceed  with  the  exploration  and  derelopmeiit 
of  the  land,  with  reasonable  diligence,  according  to  the  usual 
course  of  the  business,  and  a  failure  to  do  so  amounts  to  sa 
abandonment  which  will  sustain  a  re-entry  by  the  lessor. 

Abandoxunent  is  a  question  of  fact  to  be  determined  by  the 
acts  and  intentions  of  the  parties.  An  unexplained  ceaBstion 
of  operations  for  the  period  involyed  in  this  case  gives  riee  to 
a  fair  presumption  of  abandonment,  and,  standing  alone  and 
admitted,  would  justify  the  court  in  declaring  an  abandomnent 
aa  matter  of  law.  But  it  may  be  capable  of  explanation,  and  ii, 
therefore,  usually  a  question  for  the  jury  on  the  evidenoe  of 
the  acts  and  declarations  of  the  parties:  Stage  t.  Boyer,  183 
Pa.  St  560.    It  ahould  have  been  so  left  to  them  in 

se. 

Judgment  reversed  and  venire  de  novo  awarded. 


LBA8R  OF  OIL  LAND6-OBUOATION8  OF  IjgBfiBB.-A  leaae 
of  land  for  oil  purposes  imposes  on  the  lessee  the  dntj  to  test  tilo^ 
onghly  the  existence  of  oU  In  the  rocks  that  should  bear  i^  sad,  If 
oO  Is  found,  to  sink  as  many  wells  as  may  he  necessary  to  seeon 
so  much  of  the  oU  from  the  land  demised  as  may  be  obtained  wMi 
profit:  McKnIght  v.  Manufacturersf  Natural  Qaa  Oqi»  140  Fa,  flt 
185,  28  Am.  8t  B^.  TOa 
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Cook  v.  Fobkbb. 

OONTRACT8  MADB  ON  SUNDAY— RATIFICATION.— If  ft 
■ote  i0  dlflcoimted  on  Sunday  and  a  check  given  for  the  proceeds 
thereof  and  Indorsed  on  the  same  day,  but  not  drawn  nntil  a  f ol- 
lowinuT  and  l^al  day,  the  transaction  is  thereby  ratified  and  affirmed 
as  a  whole,  and  constitntes  a  legal  and  binding  loan  of  the  money. 

CONTRACTS  MADB  ON  SUNDAY— RATIFICATION.— Con- 
tracts made  on  Sunday  are  not  Toid  in  the  sense  that  thej  do  not 
admit  of  ratification,  though  so  long  as  they  are  executory  their 
enforcement  must  be  refused.  Acts  of  ratification  make  them  new 
ccmtracts.  which  the  parties  are  bound  to  perfornL 

GHBCKS  —  INDORSBMBNT  —  LIABILITY.  —  If  a  Check  Is 
drawn  to  the  order  of  a  person  and  indorsed  by  him,  It  Is  no  de- 
fense to  an  action  for  money  had  and  received  on  such  check  that 
he  did  not  receive  the  money  personally,  but  merely  as  an  agent 
fte  another. 

USURY— PURCHASB  OF  NOTBL— If  a  bank  discounts  a  note 
for  an  Indorser  who  is  neither  the  maker  nor  the  payee,  It  may  pay 
any  agreed  rate  for  the  note,  and  the  transaction  Is  legal  and  not 
Qsurloua. 

NEGOTIABLB  INSTRUMBNTS-WANT  OF  NOnOB  OF 
FR0TB6T.— To  constitute  want  of  notice  of  protest  of  a  note  a 
defense,  It  must  be  alleged  that  notice  of  protest  was  not  se&t»  as 
wdl  as  that  It  was  not  received. 

J.  T.  Kaffetty  for  the  appellants. 

H.  B.  Wilson  and  0.  Z.  Gordon,  for  the  appellee. 

^^  MITCHELL,  J.  The  original  statement  on  the  piomis- 
B017  notes  having  been  amended,  the  only  form  of  the  action 
witti  which  we  are  concerned  is  for  money  had  and  received. 

Certain  notes  of  one  Weston  were  discounted  by  plaintiffs  on 
^^  Sunday,  and  a  check  for  the  proceeds  given  by  plaintiffs  to 
defendant  on  the  same  day,  but  dated  as  of  the  day  following. 
The  defendant  indorsed  the  check  on  the  Sunday  it  was  given, 
but  the  money  was  drawn  on  it  by  the  indorsees  on  the  follow* 
ing  Wednesday.  This  is  the  money  had  and  received  which 
is  the  cause  of  action  declared  upon  in  the  amended  statement. 
The  court  properly  held  that  there  could  be  no  recovery  on  the 
note,  but  the  action  for  the  money  stands  on  different  ground. 
Ab  to  it  the  contract  was  not  complete  or  executed  on  Sunday. 
Its  object  on  the  part  of  the  defendant  was  to  obtain  the  money 
on  the  discounted  notes  before  their  maturity,  and  it  was  not 
carried  ont  until  the  money  was  obtained.  The  check  in  the 
mesntime  was  merely  a  part  of  the  incomplete  Sunday  agree- 
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menty  md  at  tach  either  party  eould  have  refused  to  go  farther 
with  it  Bat,  when  the  holder  presented  and  the  plaintiff  paid 
it,  both  parties  ratified  and  reafSrmed  the  transaction  with  all 
its  consequences,  lliis  was  done  on  a  l^gal  day,  and  made  a 
legal  and  binding  loan  of  the  money.  The  wei^t  of  the 
authorities  is  to  this  effect:  Daniel  on  Negotiable  Instznnwnti^ 
see.  69;  Adams  y.  Oay,  19  Yt  35& 

Contracts  made  on  Sunday  are  not  TOid  in  the  sense  Qiat 
they  do  not  admit  of  ratification,  though  so  long  as  they  are 
ezecutoiy  the  law  will  refuse  to  enforce  them:  Chestnut  t. 
Harbaugh,  78  Pa.  St  473;  and  acts  of  ratificaticm  will  make 
them  new  contracts  which  parties  will  be  bound  to  perf oim: 
Uhler  T.  Applegate,  26  Pa.  St  140.  It  was  accordingly  held  in 
the  latter  case  that  an  agreement  made  on  Sunday  to  extend 
the  time  of  payment  of  a  note,  in  consideration  of  the  anticipa- 
tion of  part  of  the  amount,  became  binding  by  the  agreed  pre- 
payment on  a  legal  day.  Chief  Justice  Lewis  saying:  '^t  is  sot 
the  intention  of  the  law  that  its  regard  for  the  Sabbath  day 
shall  be  made  the  means  of  perpetrating  a  fraud.''  So  in  Whit- 
mire  Y.  Montgomeiy,  165  Pa.  St.  253,  a  note  made  and  de- 
liYered  on  Sunday  was  held  to  be  ratified  and  made  good  by 
a  subsequent  payment  of  interest  on  it 

The  other  grounds  of  defense  set  out  in  the  affidaYits  are 
equally  insufficient  Defendant  avers  that  the  notea  were  not 
discounted  for  him,  and  that  he  receiYcd  no  part  of  the  proceeds 
of  the  check.  But  the  check  was  drawn  to  his  order  and  in* 
dorsed  by  him.  Payment  to  his  order  was  payment  to  him.  ^^ 
If  he  had  drawn  the  money  himself  and  sent  it  to  his  princi- 
pals, he  could  not  have  denied  the  receipt  of  the  money,  and 
what  he  did  was  the  same  in  substance  and  effect  The  &et 
that  he  was  acting  as  agent  for  other  parties,  and  was  so 
known  by  the  plaintifffl^  is  not  inconsistent  with  his  assump- 
tion of  individual  liability.  His  indorsement  of  the  notes  and 
the  check  imported  such  liability,  which  could  not  be  contra- 
dicted by  mere  assertion  of  agency  (Ziegler  y.  McFarland,  147 
Pa.  St  607),  and  there  is  no  other  denial. 

The  discount  of  the  notes  at  the  rate  of  ten  per  cent  per 
annum  was  .not  usurious.  They  were  the  notes  of  one  Weston 
discounted  by  plaintiffs  for  defendant,  or,  in  the  extreme  view, 
for  his  principals,  the  Pittsburg  Yehide  and  Harness  Company. 
Under  such  circumstances  a  banker  may  purchase  the  notes  at 
any  agreed  rate:  Oaul  y.  Willis^  26  Pa.  St.  259;  Moore  y.  Baird, 
80  Pa.  St  138. 
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The  allegation  that  no  notice  of  protest  was  receiyed  was 
not  sufficient.  The  rule  of  commercial  law  in  such  cases  is 
the  exception  in  which  the  requirement  is^  not  that  notice  shall 
be  received,  bnt  only  that  it  shall  be  sent:  Weakly  t.  Bell^  9 
Watts,  273,  279,  36  Am.  Dec.  116;  Daniel  on  Negotiable  In- 
stxiiments,  sec.  1021.  The  proper  form  of  affidavit  is,  therefore, 
that  the  defendant  is  informed,  believes^  and  expects  to  be 
able  to  prove  that  no  notice  was  sent,  and,  even  if  not  in  that 
form,  it  should  at  least  in  substance  lay  ground  for  inference 
that  none  was  sent. 

The  affidavits  were  insufficient,  and  judgment  should  have 
been  entered  for  plaintiffs. 

Order  refusing  judgment  reversed,  and  judgment  directed 
to  be  entered  for  plaintiffs  unless  other  legal  or  equitable 
ground  be  shown  why  such  judgment  should  not  be  entered. 


KOTB  MABB  ON  SUNDAY— RATIFICATION.— Although  a  note 
executed  on  Sunday  is  void,  a  payment  made  on  it  on  a  secular  day 
win  be  regarded  as  a  ratification,  and  wiU  make  it  valid  from  that 
day:  Bussell  v.  Murdock,  79  Iowa,  101,  18  Am.  St  Bep.  84&  See, 
on  this  subject,  the  extended  notes  to  AUen  v.  Duffle,  88  Am.  Rep. 
106.  167;  Coleman  v.  Henderson,  12  Am.  Dec.  202.  See,  also,  Rob- 
erts V.  Barnes,  127  Mo.  40S,  48  Am.  St.  Bep.  640,  and  note. 

rSUBT.— A  NOTE  SOLD  AT  A  GRBATBB  DISCOUNT  than  the 
legal  interest  does  not  thereby  become  usurious  if  the  payee  has 
received  it  In  a  business  transaction:  Bamsey  v.  Clark,  4  Humph. 
244,  40  Am.  Dec  645;  Joy  v.  Diefendorf,  180  N.  Y.  6,  27  Am.  St 
Bep.  484.  But  see  Youngblood  v.  Birmingham  Trust  etc.  Co.,  06 
Ala.  621,  86  Am.  St  Bep.  245;  Second  Nat  Bank  v.  Morgan,  166 
Fa.  St  109,  44  Am.  St  Bep.  652. 

KEOOTTABLB  TNSTBUMBNTS.— NOTICE  OF  DISHONOB  of 
eommereial  paper  put  into  the  postoffice  is  sufficient,  though  never 
delivered:  Shedd  v.  Brett  1  Pick.  401.  11  Am.  Dec.  200;  Walker  v. 
Steeon.  14  Ohio  St  89.  84  Am.  Dec.  862;  BIlis  v.  Commercial  Bank, 
7  How.  294,  40  Am.  Dec.  68.  See^  too^  Jensen  v.  MeCorkell,  1B4 
Fa.  8t  828,  86  Am.  St  Bep.  8«L 
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StIGBBS  t;.   DiNSMOBB. 
pit  PsiminrLTAmA  avAn,  €B2J 

WIIiLB— BEVISB  IN  FBB.— A  will  deTlalng  the  me  of  a  turn 
to  **C  during  bis  life,  and  to  bis  heirs  to  the  third  seneration  the 
same  use;  then  the  property  to  be  sold  and  dlyided  equal  among 
the  heirs  of  O.,**  eylnces  an  intention  on  the  part  of  the  testator 
that  the  property  should  go  to  C  and  his  hein,  and  OL  takes  the 
estate  In  fee. 

B.  F.  Shiyely  and  A.  J.  Trnitt,  for  the  appeUanL 

C.  Z.  Gordon  and  H.  L  Wilson^  for  the  appellee. 


MITCHELL,  J.  The  tesUtor  devised  ''the  use  to  mj 
oldest  son,  Charles  W.  Stigen^  dormg  his  life,  and  to  hiB  heirs 
to  the  third  generation  the  same  nse,  then  the  properly  to  be 
sold  and  divided  equal  among  the  heirs  of  Charles  W.  Stigers, 
.  •  •  •  the  farm,''  etc.  Notwithstanding  the  awkwardness  of 
the  wording,  the  testator's  intent  is  perfectly  dear  to  give  the 
farm  to  Charles  and  his  heirs.  No  other  beneficiary  is  men- 
tioned, and  it  is  plain  that  the  omission  is  not  accidental^  but 
becanse  the  testator's  intent  did  not  contemplate  that  there 
shoidd  be  room  for  any  other.  The  devise  is  to  Charles  and 
his  heirs,  and  after  the  third  generation  there  is  to  be  a  dis- 
tribution to  his  heirs.  Whether  the  phrase  ''then  the  property 
to  be  sold  and  divided  eqnal''  means  that  the  land  is  to  be 
sold  "or"  divided,  or  that  it  be  sold  and  the  "proceeds''  divided, 
is  not  materiaL  The  intent  was  to  give  the  rem  in  one  form 
or  the  other  to  Charles  and  his  heirs,  and  this  carried  a  fee. 

The  restriction  to  the  third  generation  was  merely  an  at- 
tempted restraint  on  alienation  for  that  period.  This  is  dear 
enough  from  the  general  tenor  of  the  will,  but  the  effort  to  con- 
tinue the  testator's  control  after  his  death  is  seen  also  in  the 
direction  that  Charles  "is  to  farm  the  same  as  I  have  farmed," 
and  among  the  personal  property  given  the  blacksmith's  tools 
are  "to  be  used  in  shop,**  and  the  old  dock  "to  stand  where  it 
now  stands.*' 

The  fact  that  the  testator  in  terms  gave  only  "the  use"  of 
^^  the  farm  does  not  prevent  the  gift  being  a  fee,  where  that 
was  his  intent:  Armstrong  v.  Michener,  160  Pa.  St  2L 

Judgment  affirmed. 


WILLS— RULE  IN  SHELLEY'S  CASE.— A  devlse  to  one  *no  be 
for  hfs  nse  dtiring  his  JIfe,  and  then  to  fall  to  his  heirs,"  Is  within 
the  rale  in  SheUey's  case:  Extended  note  to  Polk  v.  FarlSi  80  Am. 
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4UL    Bee  the  aumofraphie  note  to  Oeipentw  ▼•  OUnder,  U 
St  R^.  100-107,  disciuBliig  the  rale  In  Bbelley'B  caee  as  applied 
to  df^Tlsca;  ate^  Weetoott  t.  Binford*  lOi  Iowa,  646,  66  Am.  81. 


GOODWIH   V.   MoMlNN. 

pM  FmnmwufAKiA  Srin^  Mt.] 

TRUSTS  AND  TBnSTBDS—TBUSTBB  BX  MAI^BFIOIO.— A 
ctvdltor  who  recelree  a  conveyance  from  hia  debtor  of  land  worUi 
ma  amount  In  excess  of  his  debt,  upon  an  express  oral  promise  to 
reeonrej  whm  his  debt  Is  discharged,  and  then,  after  satisfying 
hIa  debt  ont  of  the  proceeds  of  a  sale  of  part  of  the  land,  refuses 
to  reoonrey  the  remainder,  is  gnllty  of  fraud,  and  becomes  a  trostee 
ex  maMlcio  to  the  debtor,  or  to  a  person  who  purchases  under  an 
execntion  against  the  debtor,  and  the  purchaser  may  maintain  a 
bm  In  equi^  to  compel  a  reconreyance. 

J.  Tnghram  and  J.  8.  Carter^  for  the  appellant. 

A.  F.  Sil^eus^  8.  M.  Smitb^  and  B.  F.  Doimey,  for  flia  ap> 
pellee. 

^^  DEAN>  J.  AlTa  0.  Shaw  was  a  merchant  doing  busi- 
ness in  Jefferson  borough^  Qreene  county.  He  became  em^ 
bsrauned  financially.  McMinn,  this  defendant^ and  Jacob  Hayer 
were  his  sureties  on  two  notes,  each  in  sum  of  two  hundred 
dollaia.  McMinn  was  also  his  surety  on  other  notes.  Shaw 
owned  a  small  farm  and  four  houses  and  lots  near  Jeffersoiu 
To  pay  himself  aa  surety  on  the  notes  McMinn  induced  Shaw 
to  ecMiYey  to  him  all  of  his  property.  The  deeds  on  their  face 
were  absolute.  McMinn  sold,  excluding  a  house  and  lot  on 
Waahington  street,  more  than  sufficient  ^^  to  pay  his  liabili- 
ties for  Shaw  in  full.  John  HcGtoTem,  who  was  also  surety 
f(Mr  Shaw  and  paid  the  debt,  brought  suit  and  recorered  judg- 
ment^ issued  execution,  and  levied  upon  the  Washington  street 
lot  All  Shaw's  interest  was.  sold  and  purchased  at  sheriff's 
sale  by  Gk>odwin,  this  plaintiff,  and  deed  duly  acknowledged. 
The  oonsideiation  was  one  thousand  dollars.  Qoodwin  then 
brought  this  bill^  praying  that  the  deed  from  Shaw  to  McMinn 
for  this  particular  property  be  declared  void,  and  that  McMinn 
be  directed  to  deliyer  it  up  for  cancellation,  on  the  ground^ 
ss  set  forth  in  the  bill,  that  the  deed  for  the  sereral  tracts  had 
been  made  on  the  express  understanding  and  agreement  be- 
tween Shaw  and  McMinn  to  reimburse  McMinn  in  his  liability 
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for  ShaVt  debt%  and  the  agreement  of  McMiiin  to  laeonvcj 
the  property  to  Shaw  if  he  did  not  hare  to  pay  the  debts,  or 
Buch  part  of  the  property  as  was  not  necesBaiy  to  that  ezid; 
that  in  fact  at  the  yery  time  the  deed  was  made,  McMinn  had 
already  in  his  hands,  of  Shaw's  money,  a  large  jiart  of  the  som 
necessary  to  relieve  him  from  loss,  and  soon  afterward  received 
much  more  than  sofficient  to  discharge  any  eontrngoit  lia- 
bility on  part  of  Shaw  to  him.  Nevertheless  HcMinn  fraud- 
ulently refused  to  reconvey  the  property  to  Shaw^  in  violation 
of  his  agreement  The  plaintiff,  being  the  purchaser  of  Shaw's 
interest  in  the  land  at  sheriff's  sale,  claimed  that  he  stood  in 
the  place  of  Shaw,  with  the  right  to  assert  his  title. 

The  defendant  demurred  to  the  bill  for  the  reason  that,  si 
the  possession  of  defendant  under  a  legal  title  was  eonoeded, 
an  assertion  of  plaintiff's  right  must  be  at  law  in  ejectment, 
which  would  be  a  full  and  adequate  remedy,  and  that  in  fsct 
the  records  of  the  court  of  common  pleas  exhibited  an  eject- 
ment between  the  same  parties  then  pending;  further,  that 
the  bill  is  in  substance  an  qectment  bill  and  should  be  dis- 
missed. 

The  court  below,  being  of  opinion  that  on  the  fitcta  set  out 
and  on  the  terms  of  the  parol  agreement  between  Shaw  and 
McMinn  the  plaintiff  in  effect  sought  to  turn  the  deed,  absolute 
on  its  face,  into  a  mortgage,  by  setting  up  a  parol  unrecorded 
defeasance,  held  that  the  act  of  June  8;  1881,  was  an  e&etosl 
bar  to  a  decree  in  plaintiff's  favor;  because  that  act  declared 
that  no  d.  'casanoe  to  any  deed  absolute  on  its  face  should  have 
the  effect  of  reducing  it  to  a  mortgage  unless  the  defeasance 
^^^  was  in  writing,  delivered  to  the  grantor,  and  recorded  with- 
in sixty  days  from  the  execution  of  the  deed.  The  eourt  there- 
fore sustained  the  demurrer  and  dismissed  the  bilL  Fiom  that 
decree  we  have  this  appeal 

It  seems  to  us  the  court  below  misapprehended  the  substance 
of  plaintiff's  bill.  He  did  not  set  up  an  agreement  aa  a  defeas- 
ance to  the  deed,  and  which  had  the  effect  of  changing  its  ab- 
solute character  into  a  conditional  one,  for  the  security  of  s 
debt  or  a  contingent  future  liability.  The  all^^tion  was  thst 
the  deed  was  procured  by  fraud,  in  that  at  the  time  it  was 
given  a  large  part  of  McMinn's  liability  had  already  been  dis> 
charged  by  money  then  in  his  hands,  and  this  unknown  to  Shaw; 
and  further,  that  a  fraudulent  use  waa  being  made  of  the  oon- 
veyance,  in  that  while  given  to  relieve  McMinn  of  loss  <m  so- 
count  of  his  suretyship,  yet  when  that  oUigatioin  vraa  wholly 
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diacharged  by  the  sale  of  the  other  property  he  refused  to  re- 
eoxiTey  this  particular  property  to  Shaw  or  the  vendee  at  sheriff's 
sale.    We  take  the  fact  averred,  which  technically  the  demurrer 
admitfl|y  that  the  conveyance  was  for  the  payment  of  a  debt 
which  was  paid  by  the  grantee  from  other  sales  and  other  money, 
and  then  the  unsold  property  was  to  be  reconveyed  to  the 
grajitor;  and  that  the  conveyance  was  upon  a  special  trust  and 
confidence  reposed  by  the  grantor  in  the  grantee.    This,  plainly^ 
upon  the  refusal  of  the  grantee  to  reconvey  after  the  purpose 
of  the  conveyance  had  been  accomplished,  put  the  latter  in  the 
Bitaation  of  a  trustee  ex  maleficio,  of  which  trust  a  court  of 
eqnity  will  take  jurisdiction.    While  the  legal  title  and  posses- 
sion remain  in  tiie  grantee,  it  is  difiScult,  if  not  impossible,  to 
reach  the  equity  of  the  case  in  an  action  at  law.    The  refusal 
to  reconvey  is  a  palpable  fraud,  not  only  upon  the  grantor,  but 
indirectly  npon  other  creditors  than  defendant.    He  obtains  by 
solicitation  from  the  debtor  property  worth  three  times  his  own 
debt^  npon  an  express  promise  to  reconvey  when  his  own  lia- 
bility is  discharged,  and  then,  after  selling  part  of  the  property, 
deliberately  violates  his  promise.    This  is  a  manifest  fraud;  the 
transaction  leaves  the  legal  title  in  the  wrongdoer,  but  the 
equitable  is  clearly  in  the  grantor;  that  equitable  title  passes 
by  the  sheriffs  sale  to  this  plaintiff;  he  stands  in  Shaw's  shoes. 
A  trust  is  where  the  legal  estate  is  in  one  and  the  equitable 
estate  in  another.    If  the  intention  of  McMinn,  as  averred,  is  to 
^^®  convert  the  property  to  his  own  use,  when  nothing  remains 
in  him  but  the  naked  legal  title,  without  a  spark  of  beneficial 
interest,  it  is  a  fraud  upon  Shaw,  and  a  chancellor  must  direct  a 
reconveyance  to  him  in  whom  is  the  complete  equitable  interest. 
''In  all  cases  of  fraud  and  where  transactions  have  been  carried 
on  mala  fide  there  is  a  resulting  trust  by  operation  of  law;  but 
unless  there  be  something  in  the  transaction  more  than  is  im- 
plied from  the  violation  of  a  parol  agreement  equity  will  not 
decree  the  purchaser  to  be  a  trustee^':  McCuUoch  v.  Cowher, 
5  Watts  &  S.  437.    As  is  said  by  Agnew,  J.,  in  Seichrist's  Ap- 
peal, S6  Pa.  St.  237:  ''We  are  of  opinion  this  case  falls  within 
the  proviso  to  the  fourth  section  of  the  act  of  1856,  that  where 
any  conveyance  shall  be  made  of  any  lands  or  tenements  by 
which  a  trust  or  confidence  shall  arise  by  implication  or  con- 
struction of  law,  such  trust  or  confidence  shall  be  of  like  force 
and  effect  as  if  the  act  had  not  been  passed.    Among  the  trusts 
thus  resulting  from  the  operation  of  law  are  those  arising  from 
the  fraud  of  him  who  has  the  title.    Although  no  one  can  be 
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compelled  to  part  with  his  own  title  by  force  of  a  mere  ferbal 
bargaiBy  jet  when  he  procnres  a  title  from  another  whidi  he 
could  not  haye  obtained  except  by  a  confidence  repoeed  in 
him^  the  caae  is  different.  There^  if  he  abnae  the  confidence 
repoeed  in  him^  he  is  conyerted  into  a  tmstee  ez  malefidou  The 
Btatate  which  was  intended  to  preyent  frauds  tnins  against 
him  aa  the  perpetrator  of  a  fraud.  It  is  not,  theref ore,  Ihe  fsct 
that  the  bargain  by  which  he  obtained  the  title  is  yerbel  that 
goyems  the  case,  but  the  fact  that  he  procured  the  tiUe  to  be 
made  to  him  in  confidence^  the  breach  of  which  is  fraudulent 
and  in  bad  faith.**  These  prindples  coyer  the  whole  ground 
set  out  in  the  ayerments  of  this  bilL 

As  to  the  act  of  1881  which  declares  a  defeasance  to  an  ab- 
solute deed  must  be  in  writing  and  be  recorded^  the  proyisioiif 
of  the  act  haye  no  application  here.  The  parol  agreement  doei 
not  turn  the  absolute  deed  into  a  mortgage.  It  was  absoliite 
on  its  f aoe^  and  intended  so  to  be^  that  Hdfinn  might  with 
facility  seQ  and  conyey  the  land  for  the  payment  of  ShaVi 
debt;  when  that  end  was  reached,  HcMinn's  title  ended,  snd 
Shaw  was  entitled  to  a  reconyeyance  of  what  was  not  appro- 
priated under  the  agreement  It  waa  not  a  deed  whidi  was  to 
become  absolute  upon  a  condition  subsequent,  the  failure  of 
^^  Shaw  to  pay  HcMinn's  debt  It  constituted  itself  payment 
of  the  debt  The  sales  by  Mdfinn  were  to  determine  whether 
the  property  was  sufficient  or  whether  it  exceeded  in  yalue  the 
debts. 

We  pass  no  opinion  on  the  truth  of  the  ayerments;  ihey  mmt 
be  sustained  by  eyidence  which  is  dear  and  precise.  All  wi 
say  is  that  plaintiff  is  entitled  to  a  hearing. 

The  demurrer  is  oyerruled,  the  bill  reinstated^  and  dfff^«^ 
is  ordered  to  answer  oyer. 


A  TRUST  BX  HALBFIOIO  ARISBB  WHBNHYBB  a  penes  so- 
qulree  title  to  property  by  means  of  an  Intentfonal  false  or  fraiidv- 
lent  yerbal  promise  to  hold  the  same  for  a  certain  specUle  poipoie; 
as,  for  example,  to  conyey  It  to  another  <Hr  to  reconyey  It  to  tbe 
grantor,  and  haying  thus  obtained  the  title,  retains  and  dalms  fbt 
property  as  his  own:  Larmon  y.  Knight,  140  m.  280,  88  Am.  8t 
Rep.  220,  and  note,  flee,  als<^  Rollins  y.  liltdiea,  fiS  lOna.  iU  0 
Am.  8t  Bep.  610. 
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Statb  v.  Sumnbb. 

CM  BomrH  OABOLniA,  92,j 

CRIMINAL  LAW.--AN  INSTBTJOTION  THAT  **A  RBA80N- 
ABLiK  DOUBT  is  a  strong  doubt  bated  on  the  testimony,'*  la  correct 

HOMIOIBB  —  MANSLAUOHTBBr-PROVOOATION.— Where 
one  proTokea  a  light  for  the  sole  purpose  of  killing  the  one  proroked 
nnder  drcnmstances  which  might  appear  to  be  sudden  and  unex- 
pected, and  then  kills,  it  is  murder,  and  not  manslaughter. 

MANSLAUGHTBRr-COOLING  TIMB-OPINION  OF  JUDGB. 
AK  INSTBUGTION  relating  to  killing  under  sudden  heat  and  pas- 
sion without  time  to  cool,  which  uses  the  words  ^'because  some  peo> 
pie  dont  cool,  and  some  don't  want  to  cool,"  does  not  couTey  to  the 
Jury  the  impressions  of  the  Judge  upon  the  testimony,  where  the 
charge  is  general  and  does  not  mention*  directly  or  indirectly,  any 
part  of  the  testimony. 

HOMIOIDB— SBIiF-DBFBNSB— If  there  is  any  reasonable, 
safe  way  to  escape*  a  person  ought  to  do  it;  and  not  take  the  life 
of  his  fdlow-man. 

APPBAI^INBTBUOTIONS.— FT  IS  NOT  PBBJUDIOIAL 
BBBOB  for  a  Judge,  in  an  Instruction,  to  refer  to  Issues  based  upon 
the  arguments  and  the  indictment,  where  he  disowns  any  reference 
to  the  testimony. 

WITNBS8B»-JrB0TIFYINO  AFTBB  BBINO  BWOBN.— If 
the  testimony  of  a  witness  Is  incompetent  from  any  legal  cause,  he 
may  be  preTonted  from  testifying,  eren  after  he  has  been  called 
and  sworn. 

WITNB88EB-CBOS8-BXAMINATION.— A  witness  cannot  be 
contradicted  on  a  coQateral  issue  brought  out  on  cross-examination, 
eren  for  the  purpose  of  impeaching  the  witness. 

WITNBSSES  —  SlTRBBBUTTAIi-OHABAOTBB.  — Where  a 
witness  testlfles  for  the  first  time  in  rebuttal,  the  admission  of  te» 
timony  In  surrebuttal  attacking  the  character  eC  sodi  wttaess  Is 
wfCbtai  the  discretion  of  the  trial  judge. 
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Johnstone  and  Welch  &  Wingard,  for  the  appellant 
Solicitor  Thnrmond  and  Efird  ft  Dreher,  f<nr  the  appdiee. 

**  POFE^  J.  The  defendant  haying  been  convicted  of  mur- 
der, with  a  reoommendation  to  mercy,  and  haying  been  duly 
ientencedy  now  appeals  from  the  judgment  of  the  court  We 
will  now  pass  upon  these  grounds  of  appeal,  eleyen  in  number, 
in  their  order: 

''1.  Because  his  honor,  the  presiding  judge,  erred  in  ehsig- 
ing  the  jury  as  follows:  'A  reasonable  doubt  is  a  strong  doubt 
based  on  the  testimony/ **  The  language  of  the  presiding 
judge  in  this  connection  was:  ^TThe  state  is  bound  to  mske 
out  its  case  beyond  a  reasonable  doubt;  that  is|,  before  you  can 
convici^  you  must  be  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty;  beyond  a  reasonable  doubt— lemesiber 
the  words.  If  there  is  a  reasonable  doubt  in  the  mind  of  sny 
juror,  you  cannot  convict;  that  is  the  rule  that  goyeras  the 
state.  A  reasonable  doubt  is  a  strong  doubt  based  on  the  testi- 
mony, not  on  some  imaginary  matter  outside."  ^Hiis  courts 
in  the  case  of  State  y.  Coleman,  20  S.  C.  455,  need  this  Isn- 
guage:  ^'We  know  of  no  law  or  practice  which  would  penmt 
this  court  to  hold  a  circuit  judge  in  error  for  charging  a  jviy 
.  •  •  •  or  f or  instructing  them  that  the  phrase,  'a  reasonaUa 
doubt/  used  in  the  books,  means  a  'serious,  well-founded  sob- 
stantial  doubt/  **  And  in  the  case  of  State  y.  Senn,  32  S.  C. 
404^  this  court  said:  *^i  cannot  be  necessary  to  do  more  than 
repeat  what  this  court  said  in  State  y.  Coleman,  20  S.  C.  455, 
that  we  know  of  no  law  or  practice  which  would  permit  us  to 
hold  a  circuit  judge  in  error  for  instructing  a  jury  that  the 
phrase  'reasonable  doubt,'  used  in  the  books,  means  a  serioua, 
well-founded,  substantial  doubt '^  Substitute  the  word  '^trong^ 
*^  for  that  of  ''serious,''  and  the  cases  are  identical  Hiia 
exception,  upon  the  authority  of  the  cases  just  cited,  must  be 
overruled. 

"2.  Because  the  presiding  judge  erred  in  charging  the  jury 
as  follows:  The  law  would  say  you  cannot  place  your  enemy, 
antagonist,  or  f ellow-being,  can't  surround  him,  with  such  cir- 
cumstances which  you  know  he  would  resent,  and  then  men- 
tion it  to  him,  bring  it  up  to  him  to  make  him  fight,  just  to  get 
to  kill  him  under  circumstances  which  might  appear  to  be  sad- 
den and  unexpected;  the  law  says  you  cannot  do  that'*  While 
the  circuit  judge  was  discussing  the  crime  of  manslaughter, 
after  a  very  careful  delineation  of  the  principles  of  the  law 
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goTeming  thiB  phase  of  homicide,  he,  rather  by  way  of  ramming 
up  the  law,  said:  ^on  see,  then,  manslanghter  is  killing  with- 
out malice;  but  it  the  killing  waa  done  under  circumstances 
^rliich  showed  that  previous  criminal  intention  existed  to  bring 
about  the  fight  and  to  get  to  kill  his  assailant,  the  law  would 
say  that  was  murder,  you  brought  that  about,''  and  then  im- 
mediately follows  the  language  embodied  in  this  exception. 
And  the  charge  of  the  judge  on  this  point  has  this  language 
as  a  part  of  the  paragraph  of  his  charge  set  out  in  this  excep- 
tion: '^,  although  the  fight  ndght  be  sudden,  yet  if  it  ap- 
pears there  was  a  predetermination  on  the  part  of  the  slayer 
to  bring  it  about,  then  if  he  kills,  it  is  murder  and  not  man- 
slaughter/'   The  language  of  the  charge  sets  forth  sound, 
wholesome  law  so  clearly  that  the  jury  was  obliged  to  see  its 
force,  and,  too,  it  was  not  subject  to  any  legal  objection  by  the 
defendant.    This  exception  is  OYorruled. 

^'3.  Because  in  charging  the  jury  with  respect  to  manslaughter 
as  being  a  killing  under  sudden  heat  and  passion,  upon  sufi- 
cient  legal  provocation  and  without  time  to  cool,  tiie  presiding 
judge  in  using  this  language,  because  some  people  don't  cool* 
and  some  don't  want  to  cool,'  conveyed  to  the  jury  the  impres- 
sion made  upon  his  honor's  mind  by  the  testimony  in  the  case, 
and  thereby  committed  an  error  of  law."  We  cannot  agree 
with  ^'^  the  appellant  in  this  exception  to  the  charge  of  the 
presiding  judge;  the  language  set  out  in  this  exception  is  only 
a  part  of  what  the  judge  charged  in  this  connection.  By  refer- 
ence to  the  charge  we  see  the  judge  was  most  earnestly  en- 
deavoring to  bring  home  to  the  minds  of  the  jury  what  man- 
slaughter was.  Amongst  other  things  he  said:  'Manslaughter 
is  the  unlawful  killing  of  a  human  being  in  sudden  heat  and 
passion  upon  sufficient  legal  provocation.  Sufficient  for  what? 
Sufficient  to  create  that  sudden  heat  and  passion;  then  you 
say.  To  what  extent  does  the  sudden  heat  and  passion  go?  It 
must  go  to  that  extent  that  the  reason  is  partially  or  entirely 
dethroned,  the  man  is  not  himself,  and  if  he  kills  then,  for 
that  provocation  and  not  for  some  past  provocation,  if  he  slays 
his  fellow-being  just  then  for  that  provocation,  and  not  to 
punish  him  for  something  else  gone  before,  and  while  in  that 
heat  and  passion,  and  before  he  cooled  or  had  time  to  eoclU 
because  some  people  don't  cool  and  some  people  don't  want  to 
cool;  therefore,  the  law  says  if  there  is  legal  provocation,  and  it 
is  sufficient  to  create  such  a  great  heat  and  passion  that  reason 
is  partially  or  entirely  dethroned,  the  man  is  not  himself,  and:^ 
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he  dajB  hit  f dlow-man  before  he  cooled  or  had  time  to  oool — 
and  yoa  muBt  be  the  judgea  of  that — and  for  that  pioTocatknit 
then  the  law  sajB,  ^  am  ao  mindful  of  the  weakness  of  human 
nature  that  I  will  not  call  such  killing  as  that  murder^  I  will 
call  it  manslaughter/''  We  are  unable  to  see  how  the  lan- 
guage used  could  prejudice  the  minds  of  the  jurors  against 
the  prisoner.  The  constitution  requires  the  circuit  judge  to 
declare  the  law.  In  doing  so  he  cannot  state  the  testimony. 
The  circuit  judge  did  not  mention,  directiy  or  indirectly,  any 
part  of  the  teatimony.  He  has  declared  the  law  faitUuUy. 
The  exception  ia  oyerruled* 

^'4.  Because  the  presiding  judge  erred  in  charging  the  jury 
as  follows:  Tl  there  is  any  reasonable,  safe  way  to  escape^  the 
law  says  he  [the  defendant]  ought  to  do  it,  and  not  take  the 
life  of  his  f ellow»man.' "    The  extract  is  part  of  a  paragraph 
of  the  charge.    The  circuit  judge  '^  had  analysed  the  defense 
and  showed  in  what  it  consisted.    Near  the  close  of  the  an- 
alysis of  the  law,  he  said:  ''The  right  of  self-defense  is  recog- 
nized by  the  law;  a  man's  duty  is  to  defend  himself;  and  he  is 
not  bound  to  endanger  himself  by  retreating,  but  if  there  is  any 
reasonable  safe  way  of  escape,  the  law  says  he  ought  to  do 
that,  and  not  take  the  life  of  his  fellow-man.    I  don't  mean 
by  that  he  has  got  to  go  away  from  the  place  because  his  ad- 
Tersary  is  there — ^he  is  not  bound  to  turn  out  of  his  way;  but 
after  the  immediate  conflict  is  commenced,  it  is  his  duty  to 
retreat  from  it,  avoid  taking  a  man's  life,  to  retire  if  he  can 
do  so  safely,  but  not  bound  to  do  so  otherwise,  because  he 
has  the  right  to  defend  himself."    We  must  oyerrule  this  ex- 
ception: See  State  t.  Trammell,  40  S.  C.  331,  42  Am.  St  Bep. 
874. 

''5.  Because  the  presiding  judge  erred  in  charing  the  jury 
upon  the  facts,  as  follows:  'You  must  consider  that  matter, 
consider  the  meeting  of  these  parties;,'  thereby  intimating  to 
the  jury  the  conclusion  of  his  honor  that  these  parties  did 
meet,  and  that  a  matter  did  take  place  between  them."    In 
his  charge  to  the  jury,  the  presiding  judge  did  say:  Ton 
must  consider  the  matter,  consider  the  meeting  of  these  par- 
ties.   It  is  claimed  they  met  and  had  a  fight;  I  cannot  say 
they  had  a  fight — ^I  cannot  say  they  had  any  trouble  at  sIL 
It  is  claimed  by  the  state  there  was  trouble — ^I  gather  from  the 
argument  and  indictment  there  was  trouble.    I  cannot  allude 
to  the  testimony.    Now  under  what  circumstances  did  they 
meet?"    We  do  not  understand  from  the  trend  of  the  piese- 
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cution  or  defense,  as  developed  in  the  ''case  for  appeal/'  that 
there  was  any  difficulty  as  to  the  time  or  place  of  the  meeting 
of  the  accused  and  the  deceased  on  the  fateful  Sunday  after- 
noon when  the  tragedy  occurred.  While  the  provision  of  the 
constitution  is  mandatory  upon  circuit  judges,  wherein  stating 
the  testiuiony  hy  them  is  forbidden,  yet  there  must  be  some  oc- 
casion for  the  provision  of  the  constitution  to  apply,  before 
we  can  speak  in  condemnation.  Here  the  circuit  judge  dis- 
owns any  reference  to  the  testimony  as  the  ^  basis  of  his  re* 
mark  to  fhe  jury  which  is  complained  of.  On  the  contraiy, 
he  speaks  of  it  as  based  upon  the  arguments  and  the  indict- 
ment. If  error^  it  was  harmless.  The  fifth  exception  is  over- 
ruled. 

''6.  Because  the  presiding  judge  erred  in  overruling  the  defend- 
ant's objection,  and  holding  as  competent  and  relevant  the 
testimony  of  the  witness,  J.  H.  Shell,  detailing  certain  decla- 
rations of  the  deceased,  in  regard  to  the  fight,  made  in  the  ab- 
sence of  the  defendant''    This  exception  must  be  overruled, 
for  it  is  founded  on  an  unintentional  oversight  by  the  appel- 
lant of  the  testimony  of  the  witness.  Shell:  ''Witness. — Mr. 
Murdock  come  to  me  and  submitted  himself,    Mr.  Johnstone.-^ 
In  the  absence  of  this  defendant,  it  is  not  competent,  cannot 
bind  this  defendant.    Solicitor. — ^We  are  not  proving  state- 
ments; but  we  can  prove  whether  he  surrendered  himself,  and 
what-*   The  Ck>urt. — ^You  can  prove  what  he  did,  but  not  what 
he  said.    Witness. — ^He  did  surrender  himself  to  me.''    The 
^'case^  for  appeal  discloses  that  the  counsel  for  the  appellant 
^ad  brought  out  in  the  cross-examination  of  this  witness,  Shell, 
that  the  deceased  had  had,  on  the  day  before  he  was  killed,  a 
difficulty  with  two  brothers  of  the  accused,  and  the  witness, 
being  the  intendentof  the  town  of  Peak,  where  both  difficulties 
^k  place,  was  questioned  very  closely  as  to  his  reasons  for 
iiot  arresting  the  deceased  on  Saturday,  when  the  first  diffl- 
^ty  took  place.    The  solicitor  was  anxious,  therefore,  to  show 
that  Murdock;  the  deceased,  one-half  hour  before  he  was  killed, 
Had  surrendered  himself  to  the  intendant  for  the  difficulty 
which  had  occurred  on  Saturday.    We  see  no  error  here,  and 
the  exception  is  overruled. 

We  now  come  to  the  seventh,  eighth*  ninth,  and  tenth  excep- 
^^^'^  and  we  will  consider  them  in  a  group.  '^7.  Because  the  pre- 
riding  judge  erred  in  excluding  the  testimony  of  Mrs.  Moss,  of- 
fered by  the  defendant  to  impeach  the  character  and  credibility 
witnesses  in  behalf  of  the  state,  who,  for  the  first  tims^ 
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fattified  in  reply.  8.  Because  the  piesidiiig  judge  erxed  in 
not  ruling  that  the  objection  to  the  right  to  '^  introdooe  Mib. 
Hofis  as  a  witness  came  too  late,  the  objection  not  having  been 
raised  until  after  said  witness  had  been  offered  for  defense 
and  accepted  l^  the  courts  sworn  and  partially  examined.  9. 
Because  the  presiding  judge  erred  in  not  ruling  that  the  solid- 
tor,  in  failing  to  raise  the  objection  to  the  introduction  of  Mra 
Moss  as  a  witness  at  the  time  this  witness  was  offered  by  the  de- 
fendant, and  before  she  was  sworn,  had  waived  the  right  to  ob- 
ject to  the  witness  testifying.  10.  Because  the  presiding  judge 
erred  in  excluding  Mrs.  Moss  as  a  witness  after  she  had  been 
sworn  and  partially  examined.^'  In  order  that  we  maj  under- 
stand how  this  matter  covered  by  these  exceptions  arises,  it 
will  be  better  to  copy  herein  what  occurred  in  Uie  circuit  court 
when  the  question  was  presented.  After  the  state  dosed  iti 
reply,  the  defense  introduced  and  swore  Mrs.  Moss,  when  the 
following  took  place:  '^r.  Johnstone. — Mrs.  Moss  will  plessa 
take  the  stand.  Mrs.  Moss,  sworn,  says:  By  Mr.  Johnstone. — 
You  are  the  mother  of  Mrs.  Murdock?  A.  Tes,  sir.  Q.  Do 
you  remember  on  one  occasion  when  her  child —  Mr.  Bfird  (in- 
terrupting).— ^You  have  no  right  to  put  up  that  witness.  Mr. 
Johnstone. — ^They  waived  that  by  not  objecting  before  she  was 
sworn.  I  had  adced  the  question  whether  or  not  she  was  the 
mother  of  Mrs.  Murdock,  and  she  has  answered  it  The  Oourt — 
I  looked  for  objection  to  be  made  before  she  was  sworn.  Mr. 
Efird.— They  have  no  right  to  put  up  further  testimony.  Mr. 
Johnstone. — ^That  objection,  it  tenable^  should  have  been  made 
before  the  swearing  of  the  witness;  having  sworn  the  witness^ 
the  only  objection  they  can  raise  now  is  as  to  the  legitimaej 
of  the  question.  Mr.  Efird. — Our  objection  takes  in  the  whole 
matter — ^the  right  to  put  the  witness  up  and  to  the  questions. 
Argued.  During  the  argument  Mr.  Johnstone  said:  We  wish 
to  examine  this  witness  as  to  the  character  and  veradtv  of 
their  witness^  Willis  M.  Wilson,  whom  they  introduced  as  a  wit- 
ness in  this  case  for  the  first  time  in  reply.  Objection  sustained. 
Exception  noted.''  We  would  not  like  to  commit  the  court  to 
the  view  embodied  in  the  eighth  ^  exception.  No  doubt  the 
state's  attorneys  ought  to  have  made  their  objection  to  the  wit- 
ness before  she  was  sworn.  Still,  if  the  testimony  of  sndi  wit- 
ness from  any  legal  cause  was  incompetent,  the  witness  might 
be  prevented  from  testifjring.  It  is  not  uncommon  for  the 
testimony  of  a  witness  to  be  ordered  struck  from  the  stenog- 
rapher's notes.    If  that  be  so^  we  caimot  see  why  an  error  com- 
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xziitted  in  allowing  a  witness  to  be  sworn  might  not  be  corrected. 
.And  for  the  same  reasoning  we  cannot  sanction  the  tenth  ex- 
ocption. 

It  remains  for  ns  to  examine  with  some  care  the  seventh  ex- 
ception^ becanse  it  presents  a  nice  question  of  law^  and  the  prac- 
tice of  our  courts  thereunder.  In  the  appeal  at  bar,  the  ^'case^ 
disdoees  the  fact  that  the  defendant  sought  to  justify  the  al« 
leged  killing  by  him  of  one  Murdock,  by  showing  by  a  number 
of  witnesses  that  he  was  a  Yiolent,  turbulent,  ill-grained,  dan- 
gerous man,  and  these  facts  were  well  known  in  the  community 
in  which  he  liyed,  and  were  well  known  by  the  defendant. 
Hence,  when  the  state  made  reply,  pains  were  taken  to  do  away 
with  the  efFect  of  the  testimony  of  the  defense  on  this  point, 
not  by  attacking  the  general  character  of  defendant's  witnesses, 
but  by  having  the  wife  of  the  deceased  to  testify  as  to  the  con- 
duct of  her  husband  toward  herself,  and  also  by  having  the 
witness,  S.  T.  Swygert,  who  was  re-examined,  and  the  new  wit- 
nesses, 0.  P.  Clark,  J.  B.  M.  Stuck,  and  Willis  M.  Wilson,  to 
testify  to  the  general  reputation  for  peace  and  order  of  Mur- 
dock,  the  deceased,  in  his  lifetime.  It  will  be  seen,  therefore, 
that  the  defendant  never  had  any  means  of  attacking  the  testi- 
mony of  these  new  witnesses  as  to  their  general  character. 
When  the  state  announced  that  it  had  closed  in  reply,  the  de- 
fendant called  a  new  witness,  a  Mrs.  Moss,  to  the  stand  as  a 
witness.  She  was  sworn  and  was  proceeding,  we  must  assume, 
to  contradict  *Mrs.  Murdock's  testimony  as  to  the  gentleness  of 
her  deceased  husband  to  herself,  when  the  objection  was  pre- 
sented that  the  defendant  had  no  right  to  introduce  testimony 
in  Burrebuttal.  Defendant's  counsel  ^  announced  to  his  hon- 
or, the  circuit  judge,  that  his  purpose  was  to  contradict  the 
state's  new  witness,  Willis  M.  Wilson,  by  proof  of  general  bad 
character.  The  circuit  judge  denied  the  defendant  the  right 
to  this  testimony.  There  can  be  no  doubt,  under  our  decision 
of  Farr  v.  Thompson,  Cheves,  37,  Chapman  v.  Gooley,  12  Rich. 
654,  and  State  v.  Jones,  29  S.  C.  230,  that  in  case  the  witnesses 
for  the  state  or  the  plaintiff  should  be  attacked  by  the  defend- 
ant because  wanting  good  general  character,  new  testimony 
might  be  offered  by  the  state  in  reply.  But  if  the  plaintiff, 
or  the  prosecution  in  a  criminal  case,  sought  in  the  reply  to 
defendant's  testimony  to  break  down  the  general  character  of 
defendant's  witnesses,  that  in  such  an  event  the  defendant  could 
introduce  testimony  to  rebut,  or  in  surrebuttal,  to  speak  more 
accurately;    This  position  in  the  eye  of  the  law  is  deemed  but 
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aa  act  of  duty  owed  to  aoch  witneaaea  ao  attacked.  Not  onlj 
ao,  but  we  find  in  the  caae  of  McCoy  t.  Phillipa,  4  Bidt  464, 
this  language  in  the  report  of  the  caae  by  the  judge  on  ciieoit: 
'^After  def endanta  had  doeed  their  testimony^  plaintiff  offered 
in  evidence  a  grant  of  land,  obtained  aince  tiie  commencement 
of  the  anit  (not  the  range  in  diapnte)^  to  ahow  that  there  was 
vacant  on  the  awamp  to  that  extent  The  def  endanta  objeeted 
to  it,  aa  not  atrictly  in  reply,  but  it  waa  admitted;  and  the  de- 
fendanta  were  allowed  and  gave  evidence  in  reply  to  if  On 
appeal,  the  ruling  of  the  circuit  judge  waa  sustained.  In  the 
eighth  Tolume  of  Encyclopedia  of  Pleading  and  Practice,  at 
page  133,  it  ia  aaid:  Evidence  in  aurrebuttaL — ^The  case  at  first 
made  out  by  the  plaintiff  ahould  apprise  the  defendant  of  tiie 
ground  upon  which  the  cause  of  action  is  finally  to  rest  Ac- 
cordingly, if  the  plaintiff  in  reply  puts  new  matter  in  evidence, 
or  makea  a  new  case  different  from  that  at  first  made  out,  it 
becomea  the  right  of  the  defendant  to  call  witnesses  in  Bone- 
buttal.''  See  authorities  cited  in  note  3  on  page  133  of  the 
same  work— especially  the  case  of  Asay  y.  Hay,  89  Pa.  Si  77, 
where  Trunkey,  J.,  said:  ''After  the  defense  closed,  the  plain- 
tiff called  Dr.  Thomas  Hay,  who  testified  to  the  defendants 
^^  admissions  of  indebtedness  on  the  note  in  suit  That  thifl 
testimony  is  pertinent  and  material  ia  conceded.  The  defend- 
ant offered  to  rebut  it  with  his  own  testimony.^  The  court  ot 
last  resort  in  Pennsylvania  decided  that  the  testimony  of  de- 
fendant ahould  have  been  allowed,  saying  among  other  things: 
''Had  it  been  competent  for  the  defendant  to  prove  in  chief 
what  he  offered  in  rebuttal,  the  court  might  haye  refused  the 
re-examination  of  the  witness.  As  to  matters  that  require  ex- 
planation, or  as  to  new  matters  introduced  by  the  opposing  in- 
terest, a  party  haa  a  right,  in  rebuttal,  to  re-examine  his  vit- 
nesses/'  In  the  case  at  bar,  Mrs.  Murdock,  and  espedallj  Wil- 
lis M.  Wilson,  were  new  witnesses  introduced  for  tiie  fiist  time 
in  reply.  In  a  capital  case,  is  it  to  be  said  that  a  defendant 
cannot  attack  the  character  for  veracity  of  witnesses  who  may 
be  swearing  his  life  away  with  perfect  impunity?  If  the  Tepn- 
tation  of  a  witness  is  so  precious  in  the  eyes  of  the  law,  that 
where  he  has  testified  for  the  defendant^  and  the  state  attempts 
to  blacken  or  blast  his  general  character,  by  testimony  in  replj) 
the  law  allows  him,  in  surrebuttal,  to  intooduce  testimony  in 
favor  of  his  character,  why  does  not  the  life  or  liberty  of  the  de- 
fendant, when  new  witnesses  for  the  first  time  offered  in  replj; 
appeal  for,  and  demand,  that  the  want  of  general  character  for 
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aprightneflB  aluJl  be  shown?  We  think  the  drcnit  judge  erred 
here.  Especiallj  as  his  exclusion  of  the  testimony  was  not 
based  upon  the  exercise  by  him  of  diBcretion,  but,  on  the  con- 
trary, the  exdnsion  seemed  to  be  made  by  the  drcnit  judge 
upon  the  abeenoe  of  power  in  him  to  admit  it. 

As  to  the  deyenth  exception,  it  cannot  prevail,  for  the  rea- 
sons assigned  in  the  review  of  the  eighth  exception.  There- 
fore, in  my  opinion  the  judgment  of  this  court  should  be:  It 
k  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  reversed,  and  that  the  cause  be  remanded  to  the  cir- 
cuit court  for  a  new  trial.  But  the  majority  of  the  court  think 
otherwise.  The  judgment  of  the  court  is  that  the  judgment  of 
the  circuit  court  be  affirmed. 

^*  JONES,  J^  concurred  in  the  opinion  of  the  chief  justice, 
that  the  judgment  of  the  circuit  court  should  be  affirmed. 

GABY,  J.,  dissented,  and  concurred  in  the  dissenting  opin* 
ion  of  Mr.  Chief  Justice  Mclver. 

McIVEB,  C.  J.,  dissenting.  While  I  concur  in  all  the  oon- 
dusions  reached  by  Mr.  Justice  Pope  in  his  opinion,  except  the 
last,  I  cannot  concur  in  that,  as  I  do  not  think  there  was  any 
error  of  law  on  the  part  of  the  circuit  judge  in  exduding  the 
testimony  of  Mrs.  Moss  offered  by  the  defendant,  after  the 
state  had  dosed  its  testimony  in  reply,  for  the  purpose  of  im- 
peaching 'Hhe  character  and  credibility  of  certain  witnesses," 
who  had,  for  the  first  time,  testified  for  the  state  in  reply.  It 
eeems  that  the  defendant,  in  offering  his  testimony,  introduced 
witnesses  who  impeached  the  character  of  the  deceased  for  vio- 
lence, and  testified  ''as  well  to  individual  acts  of  violence  with- 
in their  personal  knowledge  and  the  personal  knowledge  of  the 
defendant,  Charles  C.  Summer,''  and  the  state,  in  reply^  of- 
fered five  witnesses  to  rebut  that  testimony.  One  of  the  wit- 
nesses offered  by  the  state,  in  reply,  was  Willis  M.  Wilson,  who 
testified  only  as  to  the  good  character  of  deceased.  Another 
witness  was  Mrs.  Murdock,  the  wife  of  the  deceased,  who  de- 
nied two  acts  of  vidence,  which  seems  to  have  been  charged  as 
done  or  threatened  to  her  personally  by  her  husband— one  a 
threat  to  dap  her  jaws  and  the  other  jerking  her  out  of  bed 
when  her  child  was  only  four  days  old — and  she  also  testified 
ss  to  his  general  kind  treatment  of  her.  Now  the  testimony 
of  Mrs.  Moss^  which  is  here  in  question,  was  manifestly  intro- 
duoed  for  two  purposes:  1.  To  assail  the  credit  of  Mrs.  Mur^ 
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dock  by  showing  that  her  testimony^  denying  that  her  hnsbaad 
bad  jerked  her  out  of  bed  when  her  child  was  only  four  daji 
old,  was  not  true;  2.  To  impeach  the  general  character  at 
Willie  M.  Wilaon,  one  of  the  five  witneflses  introdnced  fay  the 
•tate,  in  reply,  to  foatain  the  peaceable  character  ^*  of  the  d»- 
ceaaed,  which  had  been  aaaailed  by  the  teatimony  of  the  defeDaa. 

Aa  to  the  first,  it  would  haye  been  clearly  incompetent  to  ra- 
eeiTe  the  evidence  of  Mrs.-  Moaa^  at  any  tune,  to  contradict  Itn. 
ICnrdock  aa  to  a  collateral  isane^  bronght  out  in  her  croa-ex- 
amination.  The  role  npon  thia  anbject  ia  thna  atated  in  10 
Encyclopedia  of  Pleading  and  Practice,  294,  295:  'The  ctobs- 
ezamining  party  ia  concluded  by  the  answer  which  a  vitnea 
giyea  to  a  qneation  concerning  a  collateral  matter,  and  no  con- 
tradiction will  be  allowed,  even  for  the  purpose  of  impeadung 
the  witiiesa.''  Thia  rule  haa  been,  in  expresa  temu^  recognixed 
in  thia  state  in  the  comparatively  recent  case  of  State  v.  Wjae, 
83  S.  C.  592,  593,  aa  baaed  upon  the  authority  of  the  atandaid 
text-writers  on  evidence — Starkie,  Phillips,  and  Qreenleaf— and 
other  authoritiea  there  cited.  It  ia  true  that  one  exception  to 
thia  rule  ia  there  recognised,  which,  however,  haa  no  applica- 
tion to  the  preaent  case.  Now,  in  thia  caae,  the  iaane  which  the 
juiy  were  called  upon  to  try  was  whether  the  defendant  wai 
guilty  of  the  offense  charged  in  the  indictment,  and  not  whether 
he  had  been  guilty  of  brutal  treatment  of  his  wife;  the  latter 
issue  was,  therefore,  clearly  a  collateral  issue,  and,  under  the 
authorities  above  cited,  it  was  not  competent  to  introduce  testi- 
mony to  contradict  the  testimony  of  Mrs.  Murdock  as  to  sndi 
collateral  issue,  brought  out  on  her  cross-examinaticm. 

As  to  the  second  purpose  for  which  the  teatimony  of  Mia 
Moss  was  offered — to  impeach  the  general  character  of  the  wit- 
ness, Willis  M.  Wilson — it  aeema  to  me  that  was  a  matter  for 
the  discretion  of  the  circuit  judge;  and  I  see  nothing  what* 
ever  in  the  case  to  warrant  the  idea  that  aach  discretion  was 
abused.  In  8  Encyclopedia  of  Pleading  and  Practice,  133,  IH 
I  find  the  following  language:  ^And  it  ia  within  the  discretion 
cf  the  court  to  permit  the  introduction  of  evidence  in  sone* 
buttal  where  the  plaintiff,  in  reply,  haa  not  transgressed  the 
proper  bounds  of  evidence  in  rebuttal,  though  in  that  case  ibe 
privilege  cannot  be  claimed  aa  matter  ^^  of  righf  The  sane 
view  is  manifestly  recognized  in  the  case  of  State  v.  Jonei^  99 
S.  C.  281,  where  it  is  said:  ^The  true  view  is  that,  when  the 
state  or  a  plaintiff  attacks  the  character  of  a  witness  for  the  da* 
fense,  a  new  issue  is  then  raised  which  could  not  have  been  be- 
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fore  presented,  and  upon  snch  new  issae  the  defense  has  the 
right  to  offer  testimony^  as  it  could  not  before  have  been  offered. 
It  will  not  do  to  say,  as  has  been  said,  that  the  view  which  we 
haye  taken  would  lead  to  interminable  protraction  of  the  in- 
vestigationy  and  the  oontroyersy  might  go  on  indefinitely;  for 
it  muBi  be  remembered  that  the  extent  of  the  inquiry  into  char- 
aeier  is  suffieientiy  under  the  discretion  of  Oie  court  to  prevent 
ike  evU  result  apprehended^'  (italics  mine).  While,  therefore^ 
there  are  certain  roles  regulating  the  time  and  manner  in 
which  testimony  is  to  be  introduced,  yet,  as  was  said  in  State 
T.  Clybum,  16  S.  C.  378,  upon  the  authority  of  the  cases  there 
cited:  '^The  conduct  of  a  case  in  the  circuit  court,  so  far  as  it 
relates  to  the  time  when  testimony  may  be  introduced,  must  be 
left  to  the  discretion  of  the  circuit  judge,  to  be  goyemed  by  the 
particular  circumstances  of  each  case/'  Now,  when  the  circuit 
judge  in  this  case  found  that  the  proposition  was  to  im])each 
the  general  character  of  Wilson,  who  had  testified  solely  as  to 
the  peaceable  character  of  the  deceased,  he  might  yery  well 
haye  concluded  that  such  a  departure  from  the  general  rule  was 
not  only  unwarranted  by  the  particular  circumstances  of  this 
case,  but  might  lead  to  an  indefinite  protraction  of  an  inquiry 
into  character  merely,  and  should  not  be  permitted.  At  all 
eyents,  I  am  unable  to  perceiye  any  error  of  law  in  the  ruling 
complained  of.  It  seems  to  me,  therefore,  that  the  judgment  of 
the  circuit  court  should  be  afSrmed. 


The  Xiaw  of  Self-defisnse. 

We  shall  treat,  to  this  note,  only  of  self-defense  as  an  excuse  for 
homldde.  Byery  person  has  the  right  to  defend  himself  and  his 
property  from  aggression  of  many  kinds.  The  great  body  of  the 
law  relatlnic  to  this  right  howeyer.  Is  concerned  with  it  as  a  de- 
fense when  one  has  killed  a  human  being.  One  may  repel  force 
with  force,  and  protect  his  property  from  the  unwarranted  and  un- 
lawful ylolence  of  others.  But  most  of  the  questions  regarding  the 
exercise  of  such  rights  are  of  comparatiyely  smal)  moment  vnless 
the  death  of  a  human  being  has  reenlted. 

Veceeslty  tor  Reasonable  BeUef  of  Imminent  Danffer.—lt  may  be  laid 
down  as  a  general  rule  that  in  order  to  Justify  the  killing  of  a 
human  being  on  the  ground  of  self-defense,  it  must  appear  that, 
at  the  time  of  the  killing,  the  accused  was  acting  under  a  reason- 
able belief  that  he  was  in  Imminent  danger  of  death  or  of  great 
bodily  barm  from  the  deceased,  and  that  it  was  necessary  for  him 
to  kill  the  deceased,  in  order  to  preyent  the  death  of,  or  great  bodily 
harm  to,  himself.  This  proposition  Is  supported  by  yery  numerous 
authorltlea  and  by  many  of  the  decisions  we  shall  dte  later.    The 
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iwinelple  wms  ttatoa  fhw  In  State  ▼•  WtiUi.  1  N.  J.  K  ^  1  Am. 
Dec.  211:  ''No  man  to  jnstifled  or  ezcosable  In  taUng  away  Hit 
life  of  another,  nnleoa  tbe  necessity  for  doing  so  is  apparent  u  Die 
only  means  of  avoiding  bis  own  destmction  or  some  wtsj  cRst 
injury  *    And  in  Noles  t.  State,  26  Ala.  9U  62  Am.  Dee:  711,  tlie 
court  said  tiiat  *%t>  excuse  one  individual  for  taking  tiie  life  of  to- 
other, there  must  exist  a  necesaity  to  proTtfit  the  commlssfca  of  a 
f el<Miy,  or  great  bodily  harm,  or  a  reasonahie  belief  in  tbe  miad  of 
the  slayer  that  such  necessity  does  exist    If  there  is  ndOMr  tlie 
existence  of  such  necessity  nor  any  reasonable  bdief  of  tti  eiHt- 
ence^  the  law  wHl  not  acquit  the  slayer  of  an  guntf*:  See  fintiMr 
on  the  same  question.  Askew  t.  State,  94  Ala.  4,  8S  Am.  St  Bep. 
88;  Commonwealth  t.  Breyessee,  160  Pa.  St  451,  40  Am.  St  Bep. 
729:  People  t.  Batchelder.  27  CM.  69,  86  Am.  Dee.  231;  Steto  t. 
Gentry,  126  N.  a  788;  Kilgofe  t.  State  (Ala.),  27  8a  Bep.  4  Id 
a  recent  Texas  case— Thompson  t.  State,  88  Tex.  Or.  B^.  836-tiM 
court  said:  *^ndoabtedly,  a  party  restrained  of  his  or  her  Hbflriy 
has  the  right  to  resist  force  with  foroe^  bnt  unless  the  deceued, 
at  the  time  he  was  restraining  her,  was  ddng  iome  act  which  ne* 
sonably  appeared  to  the  defendant  to  endanger  her  llf^  or  tfazeates 
ber  with  serious  bodily  injury,  then  she  had  no  right  to  take  bh 
life;  and  unless  the  Tloltiice  of  his  assault  in  his  attempted  restialBt 
of  her  was  such  as  to  reasonably  cause  her  to  apprehend  tbat  he 
was  about  to  take  her  life,  or  to  inflict  upon  her  serious  bodily  In- 
jury, she  had  no  right  to  kill  him."*    Some  of  the  cases  go  Tttj  tu 
in  their  statement  as  to  the  duty  of  an  accused  before  he  can  reooft 
to  the  necessity  of  killing  his  adversary.    Thus,  In  People  t.  Ken- 
nedy, 100  N.  Y.  846^  70  Am.  St  Bep.  667,  It  was  said  that  "betm^ 
party  can  Justify  the  taking  of  life  In  sdf -defense,  he  must  diow 
that  there  was  reasonable  ground  for  bdioTlng  he  was  hi  W^ 
peril;  that  the  killing  was  necessary  for  his  escape,  and  tiiat  do 
other  safe  means  was  open  to  him.    When  one  bdleTOS  Umecif 
about  to  be  attacked  by  another,  and  to  recelTe  great  bodily  hijiii7f 
it  is  his  duty  to  aTold  the  attack  If  In  his  power  to  do  sob  and  tbe 
right  of  attack  for  the  purpose  of  s^-defense  does  not  arise  vM 
he  has  done  OTerything  in  his  power  to  avoid  its  necessitT*:  See, 
also,  Smith  t.  State,  106  Ga.  678,  71  Am.  St  Bep.  286.    If  the  homi- 
cide should  be  purposely  committed.  It  Is  not  excusable  on  tiie 
ground  of  self-defense,  unless  the  accused  reasonably  beUered  tt 
necessary  to  sare  bis  own  life  or  avoid  great  bodily  harm:  Oommon- 
wealth  T.  HcCtowan,  189  Pa.  St  641,  69  Am.  St  Bep.  886;  HeDe^ 
mott  yr.  State,  89  Ind.  187.    Tbe  Intent  with  which  the  homicide  «u 
committed  seems  to  be  immaterial,  providing  the  right  of  self-de- 
fense existed.    In  fact,  the  killing  is  usually  purpose  done,  eies 
though  it  may  not  be  with  malice.    And  yet  if  It  Is  done  ^^ 
malice,  it  cannot  be  murder  or  even  manslaughter  If  the  riilit  if 
self-defense  actually  existed.    'V,  then,  the  right  of  self-defenet 
existed.  It  was  wholly  immaterial  whether  tts  erercise  wis  idv» 
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tary  or  tiiTolimtazy.    Brtottaiff  the  right*  the  animus  which  prompts 
and  aecompanies  its  enforcement  could  not  ton  that  right":  Stats 
T.  Bappw  142  Ma  443.    As  indicated  in  this  case,  the  idea  was  rery 
forcibly  put  by  Lnmpkin,  J.,  in  Golden  t.  State,  26  Ga.  627:  ""When- 
eTer  the  circnmstances  of  the  killing  would  not  amount  to  murder, 
the  proof  even  of  express  malice  will  not  make  It  so.    One  may 
harbor  the  most  intense  hatred  toward  another;  he  may  court  an 
<9Porti2nity  to  take  his  life;  may  rejoice  while  he  is  Imbruing  his 
faandsi  In  his  heart's  blood;  and  yet,  if,  to  save  his  own  life,  the 
fftcta  showed  that  he  was  fully  Justified  in  slaying  his  adversary^ 
his  malice  sliall  not  be  taken  into  the  account"    The  blow,  how- 
ever,  most  haye  been  struck  in  self-defense.    And  if  a  blow  is  struck 
aft^  the  necessity  for  self-defense  has  passed,  the  party  will  be 
liable  therefor  to  the  extent  of  the  injury  it  causes.    Hence,  It 
has  been  held  that  if  one  wound  is  inflicted  while  acting  in  self- 
defense  and  another  after  the  deceased  has  declined  all  further  com- 
bat and  was  fleeing  from  the  defendant,  and  each  wound  was 
Bofliclent  to  haye  produced  death,  he  may  be  adjudged  guilty  of 
murder  In  inflicting  the  last  wound,  if  it  contributed  to  the  death* 
though  had  it  not  been  inflicted  the  deceased  would  haye  died  from 
the  wound  giyen  by  the  defendant  while  acting  in  necessary  s^- 
defoiae:  Bogers  t.  State,  00  Ark.  76^  46  Am.  St  Bep.  164. 

In  order  to  Justify  a  killing  in  self-defense  the  danger  must  be 
Immediate.  It  Is  not  suflident  that  the  deceased  threatens  injury 
and  Is  going  to  prepare  himself  to  commit  it  As  the  court  said 
bk  Bush  T.  State  (Tez.),  61  8.  W.  Bep.  238:  ''In  order  to  Justify  the 
homicide  eo  the  ground  of  self-defense,  either  with  or  without 
threats,  the  danger  must  be  apparently  or  really  immediate,  and 
pressing.  Imminent,  and  unayoidable."  To  the  same  eifect,  see 
I^neh  T.  State,  24  Tex.  App.  860,  6  Am.  St  Bep.  888;  Brown  y. 
State,  88  Ala.  88,  8  Am.  St  Bep.  686;  Jackson  y.  State,  91  Ga.  271, 
44  Am.  St  Bep.  22;  People  y.  Westlake,  62  OaL  806;  People  y.  Tam- 
kin,  62  OaL  468. 

The  most  dIflElcult  Question  that  arises  in  this  branch  of  our  in- 
qnlry  is  whether  the  belief  that  the  danger  is  apparently  Imminent 
Is  to  be  ylewed  from  the  standpoint  of  the  defendant,  or  from  that 
of  a  reasonable  man,  or  from  that  of  the  Jury,  haying  all  the  fscts 
before  them.  That  the  danger  need  only  be  apparent  and  not  real 
Is  nnlyersally  recognised.  ''Actual  and  posltlyc  danger  is  not  indls* 
pensable  to  Justify  sdf-defense,"  said  the  court  in  Oampbell  y.  Peo- 
ple, 16  m.  17,  61  Am.  I>ec.  49.  ''If  one  Is  assaulted  with  a  pistol 
In  such  a  way  as  to  manifestly  show  a  design  to  day  him,  he  may 
be  Justified  in  killing  his  assailant,  although  it  should  turn  out  the 
pistol  was  not  loaded,  and  the  only  design  was  to  frighten  him. 
Men,  when  threatened  with  danger,  are  obliged  to  Judge  from  ap- 
pearances, and  determine  by  the  actual  state  of  things,  from  the 
chmmstances  surrounding  them,  at  least  as  much  as  if  placed  in 
oUisr  and  less  ezdtlng  positions;  and  it  would  be  monstrous  to  say 
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ttat  If  th«f  set  from  reftl  and  honest  oonvictioitB^  fndnoed  \tf  m^ 
oonable  erldenoo,  they  shaU  he  held  respomihle  crimtaudly  for  t 
mistake  In  the  extent  of  the  actual  danger,  where  other  reeeamhle 
and  Judldona  men  would  ha^e  been  alike  mistaken.  A  oontruy  nde 
would  make  the  law  of  self-defense  a  snare  and  a  deJoakML  It 
would  become  but  a  mockery  of  the  sacred  right  9l  sdf-preserra- 
tion":  See,  further.  Redd  y.  State.  90  Qa.  210;  Menly  t.  Stated  26 
Tex.  App.  274,  8  Am.  St  Rep.  477;  Ingram  t.  State,  02  Wm,  1^ 

The  standpoint  of  the  jury  from  the  tactB  proved  Is  certainly  not 
the  proper  test  as  to  whether  the  danger  was  Imminent,  for  tbe  de- 
fendant at  the  time  he  Is  defending  himself  cannot  know  wbat  tiie 
Jury  do  after  all  the  facts  have  been  proved  to  them.  An  imfcwuted 
pistol  Is  an  apparent  danger  to  one  who  does  not  know  tbat  tmd, 
but  to  a  Juxy  who  do  know  it,  It  ceases  to  be  a  source  of  danger. 
There  are  some  loose  statements  in  some  of  the  cases  whidi  would 
seem  to  make  the  jury  the  sole  judges  as  to  existence  of  dsngei; 
and  if  they  found  there  was  no  danger,  the  defendant  cannot  be 
acquitted  on  the  ground  of  self-defense:  See  People  v.  Lamb,  2  Abb. 
Pr.,  N.  &,  148;  State  v.  HoUls,  1  Houst  Or.  Gas.  24;  State  v.  Nev- 
comb,  1  Houst  Gr.  Gaa.  86w  There  can  be  no  doubt  that  tbis  to 
not  the  rule,  however,  and  the  jury  are  to  determine  not  wbat  the 
actual  facts  were,  but  what  they  appeared  to  be:  See  Finder  ▼. 
State,  27  Fla.  870,  26  Am.  St.  Rep.  75. 

Mr.  Wharton,  in  his  work  on  Criminal  l4iw,  points  out  that  it  to 
impracticable  to  take  an  ideal  reasonable  man  as  the  standard  is 
ascertaining  whether  the  danger  is  imminent  or  not  l^ils  test,  liev- 
ever.  thai  tlie  danger  must  be  such  as  to  appear  to  be  Imminent  te 
a  reasonable  person  In  order  to  justify  a  killing  in  self-defeaee,  to 
given  expression  in  many  cases.  In  People  v.  Batchelder,  27  CU. 
08,  86  Am.  Dec.  231,  an  instruction  was  held  correct  wbi<dk  stated 
that  the  circumstances  must  be  such  as  to  excite  the  fears  "Vif  s 
roaBonable  person."  A  similar  instruction  was  held  good  In  F«^ 
V.  Morine,  81  Oal.  867,  but  the  subseQPent  instructions  so  limit  the 
matter  of  the  reasonableness  of  defendant's  actions  that  it  is  diffi- 
cult to  ascertain  what  the  real  test  Is.  In  People  v.  L^nch,  101 
Gal.  229,  however,  it  is  clear  that  the  court  approved  the  test  tbst 
the  danger  must  be  such  that  an  ordinarily  prudent  man  would  be* 
lleve  that  it  was  great  The  same  test  was  approved  in  State  t. 
Sadler,  51  La.  Ann.  1397,  and  also  In  Alvares  v.  State  (Fla.),  27  Sfr 
Rep.  40,  where  the  court  said:  ''While  the  danger  need  not  be  se* 
tual,  nor  the  necessity  to  kill  real,  yet  the  drcumstancee  suxroimd- 
Ing,  and  as  they  appear  to  the  slayer  at  the  time  he  does  take  V^ 
must  be  such  as  would  induce  a  r^&sonably  cautious  man  to  bdlevt 
that  the  danger  was  actual,  and  the  necessity  real.  In  order  tbat 
the  slayer  may  be  justified  in  acting  upon  his  own  belief  to  tbet 
effect **  Stelnmeyer  v.  People,  95  lU.  883,  seems  to  recognise  tbii 
test,  and  there  are  other  Illinois  cases  to  the  same  effect:  Gampbdl 
V.  People,  16  IlL  17.  61  Anu  Dec  48;  Maher  v.  People^  24  RL  211; 
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Sehnier  t.  People,  28  UL  11.  8ee»  also,  State  t«  Fortenot,  BO  La. 
Ann.  537,  <(9  Am.  St  Rep.  466;  State  t.  Warrant  1  Mair.  (DeL)  487. 
In  dlseoaalng  thla  question  ot  a  reasonable  man  belleTlnir  In  the 
danger,  Mr.  Wbarton  says:  *'BQt  who  is  the  'reasonable  man'  who  is 
thns  Invoked  as  the  standard  by  which  the  'apparent  danger*  la  to 
be  tested?  What  degree  of  *reason'  Is  he  to  be  supposed  to  hare? 
If  he  be  a  man  of  peculiar  coolness  and  shrewdness,  then  he  has 
capacities  which  we  rareiy  discover  among  persons  fluttered  by  an 
attSLCk  In  which  life  Is  assailed;  and  we  are  applying,  therefore,  a 
teat  about  as  inapplicable  as  would  be  that  of  the  Jury  who  dellber> 
ate  on  events  after  they  have  been  interpreted  by  their  results. 
Or,  if  we  reject  the  idea  of  a  man  of  peculiar  reasoning  and  per- 
ceptive powers*  the  selection  is  one  of  pure  caprice,  the  ideal  reason- 
able man  being  an  undeflnable  myth,  leaving  the  particular  case  un- 
govemed  by  any  fixed  rule.  And  that  this  ideal  reasonaUe  man  is 
an  Inadequate  standard  is  shown  by  a  conclusive  test.  Suppose  the 
ideal  reasonable  man  would,  at  the  time  of  the  conflict,  have  be- 
lieved that  a  gun  aimed  by  the  deceased  was  loaded,  whereas  in 
point  of  fact  the  defendant  knew  the  gun  was  not  loaded;  would 
the  defendant  be  Justified  in  shooting  down  an  assailant  approach- 
ing with  a  gun  the  defendant  knows  to  be  unloaded,  simply  because 
the  Ideal  reasonable  man  would  suppose  the  gun  to  be  loaded?  Ne 
ilonbt  that  in  such  case  no  honest  belief  of  the  ideal  reasonable  man 
would  be  a  defense  to  the  defendant  who  knew  that  the  belief  was 
fUse,  and  that  he  was  not  really  In  danger  of  his  life.  And,  If 
the  belief  of  the  ideal  reasonable  man  be  not  admissible  to  acauit, 
a  fortiori,  It  is  inadmissible  to  convict":  1  Wharton's  Griminal  Law, 

sec.    42x9. 

Certainly,  the  defendanf  s  standpoint  Is  the  proper  one  from  which 
to  view  the  imminency  of  the  danger.  If  the  belief  that  he  is  In 
danger  of  losing  his  life  or  of  suffering  great  bodily  harm  is  reason- 
able from  his  point  of  view,  and  such  belief  is  honest  and  not  due  to 
his  own  negligence,  then  the  homicide  may  be  Justified  as  having 
been  done  In  self-defense.  The  authorities  are  unanimous  In  view- 
ing the  matter  from  the  defendant's  standpoint  to  the  extent  of  hold- 
ing that  the  defendant's  belief  must  be  honest:  People  v.  liennon, 
71  Mich.  298,  16  Am.  St  Bep.  269;  State  v.  Frazier,  187  Ma  817; 
Redd  V.  State,  99  Ga.  210. 

Mere  honesty,  however.  Is  not  in  itself  sufDcient.  The  defend- 
ant must  be  free  from  fault  or  carelessness.  If  his  belief  Is  due  to 
his  own  negligence,  his  honesty  Is  not  sufficient  to  Justify  the  kill- 
ing as  having  been  done  In  self-defense:  Smith  v.  State,  60  Ark.  182, 
43  Am.  St  Rep.  20. 

The  defendant  must  likewise  have  had  reasonable  grounds  for 

hla  belief:  Commonwealth  v.  McGowan,  189  Pa.  St  641,  09  Am.  St 

Rep.  830.    But  the  question  of  reasonableness  should  be  determined 

fh>m  the  standpoint  of  the  defendant  and  not  from  that  of  an  ideal 

reasonable  man  or  even  from  that  of  the  Jury.    The  Jury,  in  detei^ 
AM.  8r.  Rv..  Vol.  LXXIV^-^ 
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roining  whether  fhe  accused  had  reasonable  grounds  for  Ida  Cear» 
most  place  themselTes  In  the  position  of  the  defendant  And  ft, 
sUnding  In  his  shoes,  they  can  say  that  his  bdlef  was  reaaonahle 
to  him,  the  snfflclency  of  his  defense  Is  established.  There  is,  as 
we  have  said,  a  conflict  in  the  decisions  on  this  point,  bnt  reasoi  la 
clearly  on  the  side  of  the  defendant's  reasonableness  as  fmnishing 
the  tme  test  The  Jniy,  of  coarse,  are  to  be  the  final  judges  of 
whether  the  danger  was  apparent  but  they  are  to  Judge  of  this 
from  the  defendant's  point  of  view.  To  ascertain  the  danger  from 
any  other  point  of  view  is  to  make  the  law  of  self-defense  araHable 
only  to  a  certain  class  of  men,  or  to  men  who  come  up  to  the 
standard  of  that  class.  Those  who  act  in  sdf -defense  would  do  so 
at  their  peril,  and  the  right  would  be  a  most  unc^ialn  one.  This 
seems  to  be  the  doctrine  of  Wesley  t.  State,  87  Mias.  827,  75  Am. 
Dec.  82,  the  soundness  of  which  we  question  <m  this  point  Here 
the  court  said:  "A  party  may  have  a  llTely  apprehensi^m  that  his 
life  is  in  danger,  and  belleTe  that  the  ground  of  hia  apprehension 
is  Just  and  reasonable;  but  i^  he  act  upon  them,  and  take  the  life  of 
a  human  being,  he  does  so  at  his  perlL  He  is  not  the  final  Judge, 
whateyer  his  apprehension  or  belief  may  hare  been  of  the  reason- 
ableness of  the  grounds  upon  which  he  acted*  That  la  a  <iuesd(m 
which  the  Jury  alone  are  to  determine.** 

The  reason  and  weight  of  authority  Is  that  the  danger  muat  ap- 
pear urgent  and  pressing  to  the  accused.    He  la  the  <me  who  Is 
called  upon  to  Judge  whether  it  is  reasonably  necessary  for  him 
to  take  life  In  self-defense.    Aa  waa  said  in  Patten  t.  People^  1^ 
Mich.  814,  100  Am.  Dec.  173:  *^he  defendant  waa  excusable  for 
acting  according  to  the  surrounding  drcumstancea  as  they  appeared 
to  him;  and  if,  from  those  circumstances,  he  believed  there  was  im- 
minent danger  of  death  or  great  bodily  harm  to  himself  or  any 
member  of  his  family,  then,  if  he  had  already  tried  every  other 
reasonable  means  which  would,  under  the  drcumstancea,  naturally 
occur  to  an  honest  and  humane  man  to  ward  oif  the  danger  or  reptf 
the  attack,  he  might  resort  to  such  forcible  means,  efven  with  a 
dangeroua  weapon,  aa  he  believed  to  be  necessary  for  protection; 
and,  if  such  means  resulted  in  the  death  of  the  supposed  assail- 
ants, the  homicide  would  be  excusable.  ....  To  requhre  of  the  de> 
fendant  while  under  a  high  degree  of  mental  excitement  Induced 
by  their  wrongful  and  criminal  conduct  and  without  his  fault  tbe 
same  drcumspectlon,  and  cool,  deliberate  Judgment  In  estlmatlnr 
the  danger  or  the  choice  of  means  for  repdling  it  as  we,  who  sre 
unaffected  by  the  excitement  or  the  danger,  may  now  exerdse  In 
contemplating  it  would  be  to  ignore  the  laws  of  our  being,  and 
to  require  a  degree  of  perfection  to  which  human  nature  has  not 
yet  attained.    Of  the  weight  a  Jury  should  give  to  these  consider- 
ations, no  safer  standard  can  be  found  than  their  own  individual 
consciousness,  and  the  consideration  of  what  they,  with  the  honest 
purpose  of  avoiding  the  danger,  without  unnecessarily  taking  lifi^ 
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might,  under  tbe  clrcnmstances  in  which  the  defendant  was  placed, 
be  Ukely  to  do.  ....  A  party  assailed  is  Justified  in  acting  upon 
the  facts  as  they  appear  to  him,  and  is  not  to  be  Judged  by  the 
facts  as  they  are":  State  v.  Reed,  53  Kan.  767,  42  Am.  St.  Rep.  322. 
In  Gonzales  t.  State,  28  Tex.  App.  130,  the  court,  in  criticising  an 
instruction  of  the  trial  court  on  this  point,  said:  "In  explaining  the 
rule  as  to  apparent  danger,  it  does  not  distinctly  direct  the  jury 
that  the  danger  must  be  judged  of  from  the  defendant's  stand- 
point, and  no  other,  and  from  all  the  circumstances  proved 

The  jury  should  have  been  told  that  If,  at  the  time  the  defendant 
fired  the  fatal  shot,  it  reasonably  appeared  to  him  from  the  circum- 
stances of  the  case,  viewed  from  his  standpoint,  that  the  deceased 
was  tben  about  to  shoot  him  with  a  grun  or  pistol,  he  was  Justified 
in  killing  the  deceased,  although,  in  fact,  they  might  believe  from 
tbe  evidence  that  the  defendant  was  in  no  danger  at  the  time  of 
being  shot  by  the  deceased."  The  same  court,  in  Bell  y.  State,  20 
Tex.  App.  445,  stated  the  rule  thus:  '*The  party  killing,  to  Justify* 
must  have  reasonable  apprehension  or  fear  of  death  or  serious 
bodily  harm,  at  the  time  of  the  killing.  ....  But  to  whom  must 
tbe  appearance  of  danger— the  apprehension  of  the  party  killing — 
reasonably  appear?  To  the  Jury  after  hearing  all  the  evidence^ 
after  ascertaining  the  real  facts?  .  .  •  .  Or,  must  the  real  or  ap- 
parent danger  appear  to  defendant  at  the  time  of  the  homicide  to 
be  reasonable?  We  think  the  latter  correct.  The  Jury  must  view 
the  facts  upon  his  standpoint  Each  Juror  must  place  himself 
in  tbe  position  of  the  defendant  at  the  time  of  the  homicide,  and 
determine  from  all  the  facts,  as  they  appeared  to  defendant  at  the 
time  of  the  killing,  whether  his  apprehension  or  fear  of  death  or 
serlons  bodily  harm  was  reasonable;  and,  if  so,  they  should  acquit": 
See,  to  the  same  effect  Smith  v.  State,  50  Ark.  132,  43  Am.  St  Rep. 
20;  Watklns  v.  United  States  (Ind.  Ter.),  41  S.  W.  Rep.  1045;  Grain- 
ger V.  State,  5  Yerg.  459,  26  Am.  Dec.  278;  Logue  v.  Commonwealth, 
38  Pa.  St  265,  80  Am.  Dec  481;  Pond  v.  People,  8  Mich.  150.  The 
case  of  People  ▼.  Lennon,  71  Mich.  208,  15  Am.  St  Rep.  259,  well 
illustrates  the  justice  of  the  rule  that  the  danger  must  be  viewed 
from  the  defendant's  standpoint  In  this  case  the  defendant  was 
sickly  and  easily  frightened,  and  perhaps  something  of  a  coward. 
In  criticising  an  instruction  of  the  trial  court,  it  was  said:  "I  do 
not  think  it  proper  that  a  Jury  should  be  authorized  to  determine 
the  standard  of  courage  in  a  case  of  self-defense,  whether  the 
l»arty  attacked.  In  what  he  did  in  his  defense,  acted  cowardly,  and 
therefore  without   warrant.     There   is   no  question  of   courage   or 

cowardice  in  the  case The   question   to  be   determined   is. 

Did  the  accused,  under  all  the  circumstances  of  the  assault,  as  it 
appeared  to  him,  honestly  believe  that  he  was  in  danger  of  his  life, 
or  great  bodily  harm,  and  that  it  was  necessary  to  do  what  he  did 
in  order  to  save  himself  from  such  apparent  threatened  danger? 
If  80,  tbe  Inquiry  is  ended.    It  can  and  ought  to  make  no  difference 
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whether  bt  wms  a  bold,  strong  man,  need  to  affrays  and  personal 
enconnters,  or  a  weak,  timid  man,  onacQnainted  with  broils  or  as- 
saults, as  to  the  sufDclency  of  his  reason  for  his  action.  If  the  Jury 
believe  that  he  acted   honestly  In  fear  of  his  life  or  great  bodily 
harm.    The  fact  of  his  physical  and  mental  make-up,  and  his  ex- 
perience in  danger,  are  to  be  considered,  it  Is  tme,  as  bearing  upon 
the  honesty  of  his  alleged  belief,  upon  which  he  bases  his  ricbt  to 
act;  but  in  such  coneideration  the  fact  that  the  aocased  is  weak, 
timid,  and  cowardly  by  nature  Is  to  be  weighed  in  his  fltror,  sod 
not  against  him.    To  hold  otherwise  would  be  to  set  at  naught 
and  to  rule  at  rariance  with  the  well-known  laws  of  human  natnn^ 
and  to  place  the  weak  and  timid  at  the  mercy  of  the  strong.   It  k 
bad  enough  to  be  constitutionally  a  coward,  without  haying  tbe 
law  also  declare  that  the  coward  has  no  right  to  act  in  sdf-defenie 
until  he  reaches  the  point  where  a  man  of  aTerage  courage  would 
haye  defended  himsdlf  In  the  same  manner,  and  to  haye  the  quantom 
of  courage  necessary  in  such  cases  determined  by  a  jury  sitttag  In 
safisty  and  cool  blood,  listening  to  what  must  always  be  a  fame 
recital  of  the  facts  compared  to  their  appearance  at  the  time  tbey 
occurred."*    It  is  dlfDcult  to  determine  from  many  of  the  esses  Juet 
what  the  court  means  by  saying  that  the  defendant  must  act  upon 
reasonable  grounds,  so  that  the  conflict  in  the  decisions  may  often  be 
more  apparent  than  real,  and,  if  the  question  should  arise  squardy, 
the  court  might  say  that  the  reasonableness  of  the  grounds  upon 
which  the  accused  acted  must  be  determined  from  his  point  of  Ylew. 
OroundB  far  Believing  Danger  Imminent.—The  defendant  must  ban 
reasonable  grounds  for  belleying  the  danger  to  himself  is  soiD- 
ciently  great  to  Justify  the  taking  of  life.    And,  while  this  question 
must  be  Tiewed  from  the  standpoint  of  the  defendant,  yet  the  paj 
must  pass  upon  it  and  it  will  be  of  Talue  to  ascertain  wbat  bave 
been  deemed  reasonable  grounds  upon  which  a  defendant  may  act 
In  the  first  place,  there  must  generally  be  some  act  or  dononstza- 
tion  on  the  part  of  the  deceased  which  induced  a  reasonable  belief 
in  the  defendant  that  he  was  about  to  lose  his  life  or  suffer  iome 
great  bodily  harm.    It  Is  not  sufficient  that  the  deceased  liad  the 
means  at  hand  with  which  he  could  haye  inflicted  the  Injnzy.  If 
there  was  no  act  or  demonstration  which  would  indicate  that  be 
Intended  to  do  so:  Harrison  y.  State,  24  Ala.  67,  60  Am.  Dec.  450. 
Mere  words  or  threats  do  not  generally  furnish  sufficient  grounds 
for  belieying  that  the  danger  is  imminent:  Taylor  y.  State.  48  Ala. 
180;  ^lize  y.  State,  36  Ark.  653;  People  t.  Tamkin,  62  CaL  468;  Peo- 
ple y.  Scogglns,  37  Cal.  676;  Parsons  t.  Commonwealth,  78  Ey.  102; 
State  y.  Blliott,  90  Mo.  350;  State  T.  Rider,  90  Mo.  54;  Penlasd  n 
State,  19  Tex.  A  pp.  365.    And,  while  proyocatlon  by  words,  tbreatti 
menaces,  or  contemptuous  gestures  Is  not  sufficient  to  redocea 
homicide  below  the  grade  of  murder,  when  the  killing  is  done,  not 
on  account  of  any  fear  in  the  mind  of  the  slay^,  but  solely  to  re* 
sent  the  proyocatlon  given,  yet  such  acts  may  in  some  instances  be 
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safficlent  to  aronse  the  fean  of  a  reasonable  man  that  his  life  la 
In  danger,  and*  if  the  Jury  so  find,  the  killing  will  be  Justified  aa 
baTini?  been  done  in  self-defense:  Johnson  y.  State,  106  6a.  665; 
Camming  y.  State,  99  Ga.  662.  The  question  is  whether  danger  to 
the  defendant  was  imminent  If  it  was,  he  is  Justified  in  killing  his 
adversary,  although  the  particular  overt  act  may  consist  of  nothing 
more  than  throats  and  menaces.  Bach  case  must  be  Judged  on  its 
own  facts,  and  if  the  threats  or  menaces  are  sufficient  to  cause  a 
reasonable  fear  in  the  defendant  that  his  life  is  in  danger,  a  killing 
in  consequence  of  that  fear  is  Justified.  The  matter  was  yery 
clearly  stated  in  Gumming  y.  State,  99  Ga.  662:  ^'The  overt  act  that 
will  justify  a  defendant  in  assuming  that  his  own  life  is  then  in 
danger  must  depend  upon  the  circumstances  of  each  particular 
case.  Cases  may  be  readily  supposed,  and  no  doubt  often  occur, 
where  to  require  a  defendant  to  wait  until  his  adversary  actually 
b^ins  the  combat  would  be  to  require  him  to  wait  until  there  would 
be  but  little  chance  left  of  successful  defen&e— cases  where  the 
deadly  purpose  of  the  party  is  so  fixed  and  determined,  his  character 
so  reckless  and  bloody,  his  use  of  deadly  weapons  so  expert  and 
skinful,  that  to  await  his  attack  would  be  to  await  almost  certain 
death;  and  the  result  of  the  rencounter  would  often  depend  u];K>n 
which  party  was  the  quicker  in  action.  In  cases  of  this  character, 
where  the  parties  meet,  a  very  slight  movement  might  Justify  either 
party  in  acting  at  once  upon  the  assumption  that  his  life  is  then 
in  instant  peril.  Or,  cases  might  occur  where  the  fact  that  the 
deceased  met  the  defendant  under  the  particular  circumstances  and 
in  connection  with  previoua  facts  might  show  that  the  deceased 
sought  the  meeting  with  a  deadly  purpose,  and  be  in  itself  an  overt 
act  These  are  doubtless  extreme  cases;  but  they  are  used  to  show 
that  the  overt  act  spoken  of  is  a  question  depending  upon  the 
entire  circumstances  of  each  particular  case;  and,  also  to  illustrate 
the  meaning  of  the  expression  that  the  danger  must  be  imminent  at 
the  moment**  Accordingly,  it  has  been  held  that  a  person  about 
to  be  attacked  is  not  bound  to  wait  until  his  adversary  gets  "the 
drop  on  him'*  before  he  can  take  steps  to  defend  himself,  but  he 
may  safely  act  upon  appearances  and  kill  In  self-defense:  Statd  v. 
Matthews,  148  Mo.  185,  71  Am.  St  Rep.  594;  Bohannon  v.  Common* 
wealth,  8  Bush,  481,  8  Am.  Rep.  474;  and  see  State  t.  Scossoni,  48 
La.  Ann.  1464. 

It  Is  not  necessary  that  the  assault  should  be  with  a  deadly 
weapon.  An  assault  with  the  fists  alone,  if  there  is  apparent  ability 
to  infiict  great  bodily  injury,  is  sufficient  to  Justify  a  killing  in 
self-defense:  High  v.  State.  26  Tex.  App.  545,  8  Am.  St  Rep.  48a 
The  homicide  need  not  be  necessary  to  save  defendant's  life;  it  is 
sufficient  If  the  danger  threatened  is  great  bodily  harm:  State  v. 
Benham,  28  Iowa,  154,  92  Am.  Dec.  417.  In  Georgia  the  bodily 
barm  threatened  must  amount  to  a  felony,  or  the  killing  to  prevent 
H  f^iiwnf  be  Justified  on  the  ground  of  self-defense:  Battle  v.  Stata 
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lOS  Oa.  68.  One  Is  generally  not  Jnatifled  in  taking  life  to  present 
an  unlawful  arrest:  Baiferty  t.  People,  09  IlL  111,  18  Am.  B^ 
eoi;  State  t.  Symes,  20  Wash.  484;  Roberts  t.  State,  14  Ho.  138. 
66  AuL  Dec  97.  If,  however.  In  resisting  an  nnlawfnl  anest;  wUdi 
one  has  the  right  to  do,  it  becomes  necessary  to  saye  one^s  life  <v 
to  ssTe  one's  person  ftom  great  bodily  harm,  a  person  may  kill 
the  one  attempting  to  make  the  arrest,  and  sach  killing  win  be 
Jnstlflable:  Creighton  t.  Commonwealth,  84  Ky.  103^  4  Am.  St  B9- 
198;  Bute  t.  Davis,  68  &  a  150.  09  Am.  St  B^p.  846.  And  even 
in  the  case  of  a  legal  arrest,  if  the  power  to  arrest  is  ezecdseil 
in  such  a  wanton  and  menacing  manner  as  to  threaten  the  d^end- 
ant  with  loss  of  life  or  great  bodily  harm,  the  defendant  may  kill 
in  self-defense  and  his  act  wiU  be  Jnstlflable:  Jones  t.  States  26 
Tex.  App.  1,  8  Am.  St  Rep.  454. 

A  person  is  entitled  to  defend  himself  against  an  intoxicated  per 
son.  But  the  degree  of  intoxication  may  be  such  as  to  render  socb 
a  person  less  dang^tous  than  he  would  otherwise  bOi  and  henoe 
render  the  necessity  less  for  killing  such  a  person  In  defense  of 
life.  The  fact  of  intoxication  may  be  considered  by  the  jury  in 
determining  whether  the  defendant's  grounds  for  fearing  danger  t» 
himself  were  reasonable:  Askew  v.  State,  94  Ala.  4,  33  Am.  St  Bep. 
88;  State  t.  Gopeland,  100  Iowa,  102.  Intoxication  which  was  un- 
known to  the  defendant  and  which  could  not  be  readily  aacortalned 
from  the  actions  of  the  deceased,  should  not,  in  principle,  be  con- 
sidered, if  the  defendant's  standpoint  is  the  proper  one  from  whldi 
to  ascertain  the  reasonableness  of  the  danger.  Where  the  neoe»- 
slty  arose  of  choosing  between  committing  homicide  and  turning 
loose  a  'Vild  and  skittish  mule,"  and  the  defendant  chose  the  for- 
mer, the  conditions  necessary  to  make  out  a  case  of  sdf-defeme 
are  not  established:  Springfield  t.  State,  90  Ala.  81«  88  Am.  St 
Bep.  85. 

Duty  to  Retreat—The  general  role  at  common  law  was  that  a 
person  assaulted  was  obliged  to  retreat  to  the  wall  before  he  ooold 
kill  in  self-defense.  If  retreat  were  possible  without  tfidangering 
one's  life,  he  must  retreat,  or  the  killing  could  not  be  Jnstlfled  on 
the  ground  of  self-defense.  It  is  doubtful  whether  this  is  the  prs- 
vailing  rule  to-day,  and  we  cannot  say  it  is  the  better  role  In 
many  Jurisdictions  it  has  been  repudiated.  See,  as  supporting  tills 
rule.  State  v.  Donnelly,  09  Iowa,  706,  68  Am.  Bep.  234;  Iiogue  v. 
Commonwealth,  38  Pa.  St  265,  80  Am.  Dea  481;  State  t.  Shippey, 
10  Minn.  223,  88  Am.  Dec.  70;  People  v.  Constantino,  168  N.  Y.  2#; 
Allen  T.  United  States,  104  U.  S.  492;  EJlgore  v.  State  (Ala.),  27 
So.  Bep.  4;  Welch  v.  State  (Ala.),  27  So.  Bep.  307;  People  v.  Ken- 
nedy, 150  N.  Y,  340,  70  Am.  St  Bep.  657;  Commonwealth  t.  Brej- 
essee,  100  Pa.  St  451,  40  Am.  St  Bep.  729;  Brown  v.  State,  88  Als, 
38,  3  Am.  St  Bep.  085;  Springfield  v.  State,  90  Ala.  81,  88  Am.  St 
Bep.  85;  State  T.  Warren,  1  Marv.  (IM.)  487.  The  ground  upon 
which  it  is  held  that  retreat  is  necessary  is  that  if  a  man  csn 
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MKvm  hiM  own  life  and  his  body  from  great  barm  by  retreating,  re- 
treat he  mnst*  because  to  saye  his  life  and  himself  from  great 
harm  la  the  only  Justification  tot  the  killing,  and  If  he  can  save 
hlma^  by  other  means  than  by  killing,  (such  as  by  retreating),  he 
fa  obliged  to  do  so:  State  t.  Wells,  Coze.  424^  1  Aul  Dec.  211* 
^*rhere  may  be  cases/'  said  the  conrt.  In  State  t.  Kennedy,.  91  N.  C* 
572,  'though  they  are  rare  and  of  dangerous  application,  where  & 
man  In  personal  conflict  may  kill  his  assailant  without  retreating 
to  the  wall":  See,  also.  State  t.  Gentry,  125  N.  G.  733.  There  seem 
to  have  been  but  two  w^-recognlzed  exceptions  to  the  rule  that  one 
must  retreat  to  avoid  the  killing  of  an  adTersary.  These  are  where 
the  retreat  would  of  necessity  increase  the  peril  of  the  person  as- 
saulted, and  where  the  person  is  on  his  own  premises.  The  obliga^ 
tlon  to  retreat  is  not  unqualified,  but,  'to  excuse  the  failure  to 
retreat,  the  circumstances  must  be  such  as  that  the  defendant's 
perfl  would  haye  been  increased  thereby  beyond  that  to  which  he 
would  haye  been  subjected  had  he  stood  and  defended  himself 
against  his  assailant;  or  were  such  as  to  Impress  the  mind  of  a  rea- 
sonable man  that  the  peril  would  haye  been  thereby  Increased,  and 
that  he  was  so  Impressed":  Bell  y.  State,  115  Ala.  25.  In  State  y. 
Kennedy,  91  N.  G.  672,  it  was  held  that  to  Justify  a  failure  to 
retreat,  'the  assault  must  haye  been  so  fierce  as  not  to  allow  the 
person  assailed  to  yield  at  an  without  manifest  danger  to  his  life, 
or  of  enormous  bodily  harm;  then  if  there  be  no  other  way  of 
saying  his  life,  or  ayoidlng  such  harm,  he  may  kill  his  adversary 
instantlsr":  See,  further,  on  the  proposition  that  one  need  not  re- 
treat if  it  would  manifestly  endanger  his  life.  State  v.  Donnelly, 
49  Iowa,  705,  58  Am.  Rep.  234;  Newell  y.  lathers,  50  La.  Ann.  162, 
09  Am.  St  Rep.  395;  State  t.  Partlow,  90  Mo.  .608,  59  Aul  Rep.  31. 
A  police  officer  furnishes  an  exception  to  the  rule  that  a  person 
must  retreat  to  the  wall  if  possible:  Boykln  ▼•  People,  22  Golo.  496; 
State  T.  Gosnell*  74  Fed.  Rep.  734.  The  second  exception  to  the 
rule  that  one  must  retreat  before  he  can  kill  In  self-defense  arises 
when  the  assault  is  made  on  a  person  while  on  his  own  premises. 
A  person  has  the  right  to  defend  himself  in  his  own  dwelllng-houBe» 
and  is  not  required  to  escape  therefrom  when  assaulted  therein 
if  he  believes,  and  has  reasonable  ground  to  believe,  that  another 
Is  about  to  take  his  life,  or  Infiict  upon  him  great  bodily  harm: 
Bstep  y.  Gommonwealth,  86  Ky.  39,  9  Am.  St  Rep.  260.  One  need 
not  retreat  from  his  own  house,  even  though  he  can  do  so  with 
safety:  Brlnkley  t.  State,  89  Ala.  34,  18  Am.  St  Rep.  87.  He  may 
even  pursue  his  adversary  In  his  own  house  until  he  has  secured 
himself  from  all  danger:  People  v.  Lewis,  117  Gal.  186»  59  Am.  St 
Rep.  167.  In  this  last  case  it  was  said,  quoting  from  Wharton's 
Grlmlnal  Law:  "When  a  person  is  attacked  in  his  own  house  he 
need  retreat  no  further.  Here  he  stands  at  bay  and  may  turn  on 
and  kill  his  assailant,  if  this  be  apparently  necessary  to  save  his 
own  life.    Nor  is  he  bound  to  escape  from  his  house  in  order  to 
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ATold  tbe  tsBallaiit  In  this  senae,  and  In  tills  sense  alone,  avs 
w%  to  nnderstand  the  maxim  that  every  man's  house  is  his  cssOa 
An  assailed  person— so  we  may  paraphrase  the  maxim-4s  not  boond 
to  retreat  oot  of  his  house  to  avoid  Tiolence.  even  though  a  retreat 
may  bo  safely  made**:  See,  farther.  State  ▼.  Cashing,  14  Wash. 
627,  6S  Am.  St  Rep.  883;  Karr  ▼.  State,  100  Ala.  4,  46  Am.  St. 
Rep.  17;  People  ▼.  Newcomer,  118  OaL  203;  Foster  ▼•  Terrltoiy 
(Arls.),  56  Fac  Rep.  788.  Where  one  Is  In  the  office  of  a  hotel  he 
Is  not  obliged  to  retreat:  Rowe  ▼•  United  States,  164  U.  S.  54IL 
A  room  In  a  store  In  which  one  rieeps  Is  not  soch  a  "dwdling^ 
hoase"  as  reUeves  one  from  the  daty  of  retreating  to  avoid  kllUng 
in  self-defense:  State  ▼.  Smitli,  100  Iowa,  1.  One  mast,  howertf, 
be  within  his  hoase,  or  at  least  within  the  cartilage,  and  not 
merely  ax>on  his  own  property  in  order  to  avoid  the  necessity  of 
retreating  to  the  walL  This  was  well  expressed  In  liee  ▼.  State, 
92  Ala.  15,  25  Am.  St  Rep.  17:  ''It  would  seem,**  said  the  coort, 
**ihBt  the  special  privileges  pertaining  to  a  man  in  his  own  habitsr 
tlon  are  available  for  his  protection  only  while  he  is  in  soch  ^aoe 
as  is  osaally  occupied  for  the  purposes  of  the  dwelling  and  the 
customary  outbuildings:  Pond  v.  People,  8  Mich.  150.  The  veiy 
drcomstance  of  one  being  within  the  precincts  of  his  dwelling;  or 
of  his  business  house  serves  as  a  warning  to  deter  an  assailant  from 
intruding  therein.  No  such  evidence  as  a  disposition  to  avoid  com- 
bat or  to  get  out  of  reach  of  danger  is  afTorded  by  the  oondoct 
of  one  who,  when  assaulted,  merely  withdraws  to  his  own  land, 
and  there  halts  in  a  position  exposed  to  attack.  BCanif  estly,  he 
has  not  availed  himself  of  such  shelter  and  protection  as  his  house 
affords.  He  has  not  sought  what  is  known  of  all  men  as  an  asylum 
of  safety.  His  act  is  not  calculated  to  give  pause  to  one  in  pursuit 
The  common  law  would  not  say  that  he  had  gone  to  the  walL  And 
we  cannot  say  that  he  had  fulfilled  the  duty  to  retreat  Nothing 
has  been  found  in  the  books  to  indicate  that  a  man,  when  upon  his 
own  land.  Is  to  be  regarded  as  at  bay,  so  as  to  be  onder  no  doty 
to  yield  further  to  an  assailant  unless  he  is  in  his  house,  or  within 
the  curtilage  or  space  usually  occupied  and  used  for  the  purposes 
of  the  house.  When  he  is  elsewhere  upon  his  own  land,  the  rea- 
sons which  excuse  him  from  withdrawing  from  the  place  which  Is 
to  him  as  his  castle  and  fortress  do  not  apply:  Jones  ▼.  States  76 
Ala.  8;  note  to  State  v.  Patterson,  12  Am.  Rep.  212.  Not  until  he 
has  reached  this  place  of  refuge  can  he  chiim  the  protectiim  and 
privileges  afforded  thereby.  When  beyond  its  precincts,  though 
iU>on  his  own  land,  he  is  under  the  duty  to  retreat  when  retreat 
with  safety  to  himself  is  practicable."  A  person  must  remabi  In 
his  own  domicile  if  he  expects  to  take  advantage  of  the  rule  that 
no  retreat  is  necessary;  for  if  he  leaves  his  domicile,  this  principle 
no  longer  applies,  and  retreat  then  becomes  a  duty  if  It  Is  possihle: 
Martin  v.  State,  00  AltL.  602,  24  Am.  St  Rep.  844.  Kentucky  seems 
to  have  grafted  another  exception  upon  the  rule  that  retreat  is  a 
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duty  If  possible.    This  exception  Is  that  where  one  Is  attacked  by 
such  m  determined  and  persevering  enemy  tliat  an  escape  by  re- 
treating would  not  secure  his  ultimate  safety,  the  person  attacked 
is  not  required  to  retreat  if  be  can,  but  may  stand  his  ground,  and 
will  be  excused  if  he  kills  his  assailant:  Philips  ▼•  Commonwealth, 
2  DuTall,  828,  87  Am.  Dec.  4d9.    This  exception  would  appear  to 
be  of  difficult  application  except  in  a  community  where  family  feuds 
were  prevalent  and  their  existence  easily  proved.    Otherwise^  the 
rule  la  certainly  correct,  since  a  retreat  would  but  Increase  the 
danger.    As  was  said  in  this  case:  "An  escape  from  immediate  dan- 
ger la  only  momentary,  and  may  be  no  escape  from  the  danger 
still  impending,  and  perhaps  increased;  because  running  once  may 
induce  the  assailant  to  believe  that  the  assailed  will  never  stand 
and  manfully  defend  himself,  and  thus  embolden  him  to  renew 
bis  attacks  without  apprehension  of  any  resistance  perilous  to  him- 
self.   If  the  party  once  assailed  by  an  enemy  who  had  threatened 
to  kill  him  is  bound  by  law  to  run  if  he  can  thereby  escape  that 
assault,  legal  self-defense  may  become  a  mockery,  and  the  sacred 
right  itself  a  sliadow.    Like  the  sword  of  Damocles,  the  threatened 
danger  is  continually  impending  every  moment  and  everywhere. 
The  threatened  man  may  be  waylaid,  or  otherwise  attacked  un- 
awares, without  the  possibility  of  defense  or  escape;  and  may  never, 
day  or  night,  feel  safe,  or  actually  be  so,  while  his  enemy  lives, 
who,  whenever  he  may  see  him,  or  wherever  he  can  find  him,  may 
be  anxious  and  able  to  kill  him.**    Much  of  this  reasoning  would 
apply  to  any  unlawful  attack  on  a  person  which  threatens  him 
with  death  or  great  bodily  harm.    And  we  believe  the  better  rule 
to  be,  and  the  tendency  of  American  authority  is  in  this  direction, 
that  one  who  is  unlawfully  assailed  may  stand  his  ground  and 
defend  himself  even  to  the  taking  of  life,  if  that  should  prove 
necessary*  and  he  is  under  no  duty  to  retreat  to  the  wall,  even  if 
such  a  course  is  possible.    If  this  rule  that  one  is  obliged  to  retreat 
were  carried  to  its  logical  conclusion,  a  person  would  be  obliged 
to  keep  continually  out  of  the  way  of  one  who  threatened  his  life, 
and  his  liberty  would  thus  be  greatly  interfered  with.    The  rule 
insists  that  one  should  avoid  killing  if  possible,  and  if  the  only 
way  to  do  this  is  by  keeping  out  of  the  way  of  his  assailant,  the 
rule  would  logically  demand  such  action  on  the  part  of  the  one 
assaulted.    Such  an  interference  with  personal  freedom  of  action 
is  clearly  not  within  the  meaning  of  the  rule  even  in  those  Jurisdic- 
tions where  it  is  applied:  State  v.  Matthews,  148  Mo.  185^  71  Am. 
8t  Bep.  691.    The  tendency  of  modern  cases  on  the  duty  to  retreat 
was  correctly  stated  in  Bunyan  ▼.  State.  57  Ind.  80,  26  Am.  Bep. 
62,  where  the  court  said:  '^A  very  brief  examination  of  the  American 
authorities  makes  it  evident  that  the  ancient  doctrine,  as  to  the 
duty  of  a  person  assailed  to  retreat  as  far  as  he  can  before  he  is 
Justified  in  repelling  force  by  force,  has  been  greatly  modified  in 
this  country,  and  has  with  us  a  much  narrower  application  than 
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fonneriy.  Indeed*  the  tendency  of  tbe  American  mind  wtasm  to 
be  Tery  etrongly  against  tbe  enforcement  of  any  role  wblch  Te> 
qnlree  a  person  to  flee  when  assailed,  to  avoid  chastisement  or 
eTen  to  sare  hnman  llf e^  and  that  tendency  Is  well  Olnstiated  Ij 
the  recent  decisions  of  onr  courts  bearing  on  the  general  sobject 
of  the  right  of  self-defense.  The  weight  of  moduli  sntlioitty,  tn 
onr  judgment,  establishes  the  doctrine  that,  when  m  perscMU  being 
wtthont  fknlt  and  In  a  place  where  he  has  a  right  to  be^  Is  t1o> 
lently  assaulted,  he  may,  without  retreating,  rep^  force  by  foroe^ 
and  If,  In  the  reasonable  exercise  of  his  right  of  g^-def ens^  his 
assailant  Is  killed,  he  Is  Justifiable."  This  was  Quoted  with  ap- 
proval In  Beard  t.  United  States,  168  T7.  8.  fSOfK  and  In  Foster  ▼• 
Territory  (Aria.),  66  Pac.  Rep.  788.  Brwln  ▼.  State,  29  Ohio  8t 
186,  28  Am*  Rep.  788,  Is  an  excellent  case  on  the  law  of  sdf-de- 
f ense,  and  shows  that  the  apparent  conflict  In  the  caaea  Is  less  than 
Is  freauently  supposed.  If  It  Is  heme  In  mind  that  there  axe  two 
kinds  of  self-defense.  Justifiable  and  excusabla  Justifiable  self- 
defense  exists  where  the  one  who  Is  attacked  Is  in  the  lawful  pur- 
suit of  his  business  and  without  blame.  In  such  s  case  he  esa 
stand  his  ground  and  need  not  retreat,  and  Is  Justified  If  he  Is  com- 
pelled to  km  his  adversary  In  defense  of  his  life.  Excusable  homi- 
cide exists  where  the  one  attacked  Is  to  some  extent  In  fault  by 
reason  of  provocation.  In  such  a  case  he  Is  obliged  to  retreat  and 
avoid  taking  life  If  possible,  and.  If  he  Is  eventually  obliged  to  kOl 
to  save  his  life,  such  killing  Is  excusabla  This,  we  believe.  Is  tbe 
correct  rule,  though  departed  from  In  many  cases.  In  this  ease 
the  court  said:  '^Does  the  law  hold  a  man  who  Is  vlolentiy  and 
feloniously  assaulted  responsible  for  having  brought  such  necessity 
upon  himself,  on  the  sole  ground  that  he  failed  to  fly  from  his 
assailant  when  he  might  have  safely  done  so?  The  law,  out  of  ten- 
derness for  human  life  and  the  frailties  of  human  nature,  will  not 
permit  the  taking  of  It  to  repel  a  mere  trespass,  or  even  to  save  life, 
where  the  assault  is  provoked;  but  a  true  man,  who  Is  without  fftnlt. 
Is  not  obliged  to  fly  from  an  assailant,  who,  by  violence  or  sur- 
prise, maliciously  seeks  to  take  his  life  or  do  him  enormous  bodily 
harm."  This  language  was  quoted  with  approval  In  People  v. 
Lewis,  117  Cal.  186,  69  Am.  St  Bep.  167.  And  In  People  v.  New- 
comer, 118  Oal.  263.  the  court  used  this  language:  ''When  a  man, 
without  fault  himself.  Is  suddenly  attacked  in  a  way  that  puts  his 
life  or  bodily  safety  at  Imminent  hazard,  he  Is  not  compelled  to 
fly  or  to  consider  the  proposition  of  flying,  but  may  stand  hif 
ground  and  defend  himself  to  the  extent  of  taking  the  life  of  the 
assailant  If  that  be  reasonably  necessary.**  To  the  same  effect,  see 
Carpenter  v.  State,  62  Ark.  286;  La  Rue  v.  State,  64  Ark.  144;  State 
V.  Reed,  68  Kan.  767,  42  Am.  St  Rep.  822;  State  T.  Robertson,  60 
La.  Ann.  92,  69  Am.  St  Rep.  893;  People  v.  Ye  Park,  62  CaL  204; 
People  V.  Hccker,  109  OaL  461;  State  v.  Hatch,  67  Kan.  420^  67  Am. 
BL  Rep.  387. 
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PravoMnp  the  Diffieuliif.^The  rule  is  thoroughly  established  and 
In  Its  general  terms  Is  nnlyersally  recognised  that  a  plea  of  self- 
4leteiifie  cannot  be  sustained  where  the  defendant  shows  that  he 
wma  tbe  aggressor  and  provoked  the  difficulty,  or  where  he  acted  in 
retaliation.    Neither  state  of  facts  Is  sufficient  to  show  that  neces- 
elty  upon  which  the  law  of  self-defense  is  based:  State  ▼.  Benhanit 
23  Iowa»  154,  82  Am«  Dec.  417;  People  y.  McLeod,  1  Hill,  377,  87 
Am.  I>ea  328;  People  ▼.  Ck>nkling,  111'  Gal.  ei6;  Brown  ▼.  State, 
S3  Ala.  88,  8  Am.  St  Rep.  686;  State  ▼.  Warren,  1  Marr.  (Del.) 
487;  liCTy  t.  State,  28  Tex.  App.  208,  19  Am.  St  Bep.  826;  State 
T.  Hopkins,  60  La.  Ann.  1171;  Moore  ▼.  People  (Colo.),  67  Pac.  Bep. 
857;  State  ▼.  Jacobs,  28  S.  O.  29;  State  ▼.  Scott,  41  Minn.  866;  WU- 
eon  ▼.  People,  94  HL  299;  Oainey  ▼.  People,  97  HL  270,  87  Am.  Bep. 
109;  Deal  t.  State,  140  Ind.  864;  Bogers  v.  State,  96  Tenn.  448;  State 
▼.  TxammeU,  40  S.  O.  831,  42  Am.  St  Bep.  874.    The  importance 
ef  tlila  la  shown  by  the  court  in  Grawf ord  t.  State,  112  Ala.  1,  where 
tbe  trial  conrt  refused  to  instruct  the  Jury  that  the  defendant  must 
be  ''reasonably  free  from  fault"    The  court  said:  '^This  court  has 
strenuously  insisted  upon,  and  vigorously  enforced,  the  doctrine  that 
the  plea  of  self-defense  is  not  ayailable  to  a  defendant  who  is  not 
free  from  fault  in  the  creation  of  a  necessity  to  take  the  life  or 
to  do  grieyous  bodily  harm  to  another.    This  doctrine  is  too  im- 
portant, too  conserratlTe  of  human  life  and  of  good  order,  to  allow 

it  to  be  frittered  away The  law  admits  of  no  Qualification 

of  this  roQuirement  The  defendant  must  have  been  free  from  all 
fault  or  wrongdoing,  on  his  part,  which  had  the  elFect  to  provoke 
or  bring  on  the  difficulty.**  The  words  ''reasonably  free  from  fault" 
whicb  were  criticised  in  this  case  as  not  properly  stating  the  law 
were  approved  in  Lovett  ▼.  State,  80  Fla.  142. 

One  may  not  be  at  fault  originally  in  provoking  the  difficulty, 
yet  If  his  assailant  withdraws  and  he  pursues  him,  renewing  the 
difficulty  by  his  own  fault  he  will  be  denied  the  right  to  kill  in  self- 
defense:  Stillwell  ▼.  State,  107  Ala.  16;  Parker  v.  State,  88  Ala.  4. 
nudt  sexual  intercourse  with  the  wife  of  the  party  killed  is  such 
a  provocation  of  a  difficulty  as  to  take  away  from  the  slayer  the 
risfht  of  self-defense:  Dabney  v.  State,  113  AUk  38,  69  Am.  St  Bep. 
92.  There  are  cases,  however,  where  one  who  provokes  the  dlffi* 
culty  is  Justified  in  killing  in  self-defense,  or  perhaps  it  Is  more 
proper  to  say  that  certain  acts  will  not  amount  to  such  a  provoca- 
Hon  as  to  deprive  a  party  of  the  right  to  take  life  in  self-defense: 
See  Patterson  ▼.  State,  76  Miss.  670.  The  finding  of  a  man  in  illicit 
Intercourse  with  one's  wife  and  provoking  a  difficulty  by  reason  of 
that  fact  is  not  such  a  provocation  as  to  deprive  a  party  of  the 
right  to  kill  to  save  himself.  In  discussing  such  a  situation,  the 
court,  in  State  v.  Gandenne,  60  La.  Ann.  847,  said:  "The  [lower] 
court  applied  to  the  case  the  rule  that  the  aggressor  in  a  flight  or 
difficulty  cannot  plead  'self-defense'  in  'Justification'  of  a  hoifiicide 
enlees  and  until  be  bad  withdrawn  from  or  attempted  to  withdraw 
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ftrom  tt  In  (pood  faith.  It  did  not  trace  the  trouble  as  to  its  origin 
farther  back  than  the  husband's  firing  the  shots,  and  left  the  wife 
and  the  adulterer  as  being  'aggressors'  In  any  way  In  the  Imme- 
diate difficulty  entirely  out  of  view.  We  think  there  la  a  dUEesreDoe 
between  the  case  of  a  X)erson  who,  having  originally  no  Immediate 
cause  of  provocation  himself,  should  originate  a  difficulty  which.  In 
its  after-phases,  would  lead  to  his  kQllng  the  person  whom  he  led 
into  it,  and  that  of  a  man  who  on  entering  Into  his  own  home 
Is  there  brought  to  face  a  scene  calculated  to  throw  him  Into  a 
condition  of  frenay,  under  the  Influence  of  which  he  commits  sn 
act  which,  though  not  legally  excusable,  comes  near  the  border  line 
of  Justification.  We  think  the  situation  was  such  as  to  justify  us 
In  referring  the  origin  of  the  difficulty  to  the  wife  and  her  parsr 
mour  as  the  ^aggressors,'  sufficiently  so  as  to  open  the  door  t» 
submission  to  a  Jury  of  a  plea  of  'self-defense'  when  In  one  of  tbs 
after-pliasea  of  the  difficulty  the  husband's  life  had  been  iilaeed  Id 
danger  by  one  of  them,  and  In  order  to  save  the  same  he  had 
killed  the  party  making  the  killing  necessary.  We  think  the  ilgw 
of  the  rule  which  the  court  refers  to  should  be  relaxed  fn  a  case 
of  this  character."  In  line  with  these  cases  It  Is  h^d  that  where 
the  deceased  was  assaulting  a  woman  and  the  defendant  Interfered 
and  provoked  a  guarrel  with  himself  to  protect  the  woman,  soch 
a  provocation  does  not  deprive  the  defendant  of  the  right  to  kill 
In  self-defense:  Brown  v.  Commonwealth  (Ky.),  61  &  W.  Bep.  ITt 
Killing  Is  Justifiable  on  the  ground  of  necessary  self-defense  if  the 
accused  sought  an  interview  with  the  deceased  with  no  hostile  ln> 
tentions,  but  solely  to  demand  settlement  and  payment  of  a  daim: 
Bonnard  t.  State,  25  Tex.  App.  178»  8  Am.  St  Rep.  4SL  A  mere 
preparation  to  commit  the  wrongful  act,  where  there  la  no  accom- 
panying demonstration  which  Indicates  a  wrongful  purpose^  Is  not 
such  a  provocation  as  to  deprive  one  of  the  right  of  self-defense: 
Menly  v.  State,  26  Tex.  App.  274,  8  Am.  St  Bb!^  ATI.  Hence,  when 
one  seeks  another  even  for  the  purpose  of  provoking  a  OQurd 
and  arms  himself  for  that  purpose,  his  right  of  self-defense  is  not 
lost  unless  he  does  some  act  calculated  to  provoke  the  difficulty: 
Mozee  v.  State  (Tex.),  61  S.  W.  Rep.  250;  Alrhart  v.  State  (Tex-yi 
61  &  W.  Rep.  214;  Thomas  v.  State  (Tex.),  61  &  W*  Sep.  UOd.  la 
this  last  case  it  was  said:  /'It  Is  not  a  violation  of  law  to  seek  a 
party  for  the  purpose  of  provoking  a  difficulty.  The  offenae  Is  pro- 
voking a  difficulty.  We  have  held  that  a  party  can  arm  hUusdt 
and  go  where  a  person  Is,  but  after  reaching  th^e,  tf  be  did 
not  provoke  the  difficulty,  or  do  some  act  or  make  some  statemeol 
reaRonably  calculated  to  provoke  the  difficulty,  he  could  not  be  con- 
victed of  provoking  the  difficulty."  In  Shannon  v.  States  86  Tes. 
Gr.  Rep.  2,  60  Am.  St  Rep.  17,  It  was  held  that  one  person  might 
speak  to  another  about  derogatory  charges  or  statements  made  cr 
circulated  by  such  other  against  him  without  Intending  to  provokt 
a  difficulty;  and,  knowing  that  such  other  person  Is  armed»  te 
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may  also  arm  himself,  not  to  provoke  a  difficulty  or  to  produce  an 
<X!ca8lon  for  Injuring  such  other,  but  to  act,  if  necessary,  in  seif- 
^efeiLse*  and  if,  in  an  attempt  to  adjust  the  trouble  or  reach  an 
understanding  without  any  provocation  on  his  part,  the  insult  or 
charge  complained  of  Is  not  only  persisted  in,  but  publicly  repeated* 
and  the  complainant,  roused  to  passion  thereby,  replies  in  terms 
equally  Insulting,  and  is  immediately  attaclced,  and  finally  kills  his 
adversary  in  defense  of  his  life,  he  is  not  guilty  of  any  crime:  8ee» 
further*  Smith  t.  State,  75  Miss.  642.  The  limitations  on  the  role 
that  one  who  provokes  a  difficulty  Is  deprived  of  the  benefit  of  self- 
defense  were  stated  thus  In  Foutch  v.  State,  95  Tenn.  711:  ''It  la 
true  that  such  statements  are  to  be  found  in  many  books,  that  if 
one  be  an  'aggressor*  or  be  'In  fault*  or  'provoke  a  difficulty,'  he 
cannot  rdy  upon  the  plea  of  self-defense;  but  such  general  state- 
ments are  only  true  when  taken  in  the  limited  sense  in  which  they 
must  be  understood  and  with  the  qualifications  with  which  Judicial 
utterances  that  gave  them  existence  liave  guarded  their  applica- 
tk»L  In  order  to  make  a  man  guilty  of  murder  who  is  the  'ag* 
Sressor*  or  In  fault,'  or  who  'provokes  a  difficulty,'  in  which  his 
adversary  Is  killed,  he  must  have  provoked  it  with  the  intent  to 
kill  his  adversary,  or  to  do  him  great  bodily  harm,  or  to  afTord  him 
m  pretext  for  wreaking  his  malice  upon  his  adversary.'*  A  man 
must,  however,  be  free  from  fault  in  order  to  make  the  plea  of 
self-defense  a  complete  defense.  The  law  recognizes  both  a  perfect 
and  an  imperfect  right  of  self-defense.  In  order  to  constitute  the 
first,  the  party  must  be  free  from  fault.  But,  as  indicated  by  the 
quotation  from  this  Tennessee  case,  an  imperfect  right  exists  though 
the  defendant  be  not  free  from  fault,  if  when  he  provoked  the 
difficulty  he  had  no  intent  to  kill  or  to  do  great  bodily  harm.  In 
State  V.  Evans,  128  Mo.  406,  it  was  said  that  an  assault  voluntarily 
made  with  intent  only  to  commit  an  ordinary  battery  Is  not  made 
with  malice  aforethought,  and  will  not  deprive  the  assailant  of  his 
imperfect  right  of  self-defense.  The  rule  is  well  stated  in  the  sylla- 
bus to  State  V.  Partlow,  90  Mo.  608,  69  Am.  Rep.  81:  "If  the  slayer 
provoked  the  combat  or  produced  the  occasion.  In  order  to  have  * 
pretext  for  killing  his  adversary,  or  doing  him  great  bodily  harm, 
the  killing  will  be  murder,  no  matter  to  what  extremity  he  may 
have  been  reduced  in  the  combat  But  if  he  had  no  felonious  in* 
tent,  intending,  for  instance,  an  ordinary  battery  merely,  the  final 
killing  in  self-defense  will  be  manslaughter  only,  the  distinction 
being  between  the  right  of  perfect  and  the  right  of  Imperfect  self- 
defense.**  As  was  stated  in  Heed  v.  State,  11  Tex.  App.  509,  40 
Am.  Rep.  795:  "The  right  of  self-defense,  though  inalienable.  Is  and 
should  to  some  extent  be  subordinated  to  rules  of  law,  regulating 
Its  proper  exercise,  and  so  the  law  has  vrisely  provide^r  It  may  be 
divided  into  two  general  classes,  to  wit,  perfect  and  imperfect  right 
of  self-defense.  A  perfect  right  of  self-defense  can  only  obtain  and 
avail  where  the  party  pleading  It  acted  from  necessity,  and  was 
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wholly  free  from  wrong  or  blame  In  occasioning  or  producing  the- 
necessity  which  required  his  action*  If,  however,  he  waa  in  th» 
wrong—if  he  was  violating  or  in  the  act  of  violating  the  law— 
and  on  account  of  his  own  wrong  was  placed  in  a  situation  wherein. 
It  became  necessary  for  him  to  defend  himself  against  an  attack 
made  upon  himself  which  was  superinduced  or  created  by  his  own 
wrong,  then  the  law  justly  limits  his  right  of  self-defense^  and  regu- 
lates it  according  to  the  magnitude  of  his  own  wrong.  .  •  •  •  If  ho 
was  engaged  in  the  commission  of  a  felony,  and,  to  prevent  its  com- 
mission, the  party  seeing  it  or  about  to  be  Injured  thereby  makes 
a  violent  assault  upon  him,  calculated  to  produce  death  or  serious- 
bodily  harm«  and  in  resisting  such  attack  he  slay  his  assailant,  the 
law  would  impute  the  original  wrong  to  the  homicide  and  make  It 
murder.  But  if  the  original  wrong  was  or  would  have  been  a  mla- 
demeanor,  then  the  homicide  growing  out  of  or  occasioned  by  it, 
though  In  self-defense  from  an  assault  made  upon  him.  would  be 
manslaughter  under  the  law/* 

Even  where  one  is  the  aggressor  so  as  to  cut  off  his  perfect  right 
of  self-defense,  the  right  may  be  restored  to  him  if  he  in  good 
faith  withdraws  from  the  contest  and  subsequently  Is  assailed  by 
the  other  party.  In  commenting  on  this  right  of  an  aggressor,  the 
court  said  in  Stoffer  v.  State,  15  Ohio  St  47,  86  Am.  Dec.  470i 
''Wbile  he  remains  in  the  conflict,  to  whatever  extremity  he  may 
be  reduced,  he  cannot  be  excused  for  taking  the  life  of  his  an- 
tagonist to  save  his  own.  In  such  case  It  may  be  rightfully  and 
truthfully  said  that  he  brought  the  necessity  upon  himself  by  hl» 
own  criminal  conduct  But  when  he  has  succeeded  in  wholly  with- 
drawing himself  from  the  contest,  and  that  so  palpably  as  at  tho 
same  time  to  manifest  his  own  good  faith  and  to  remove  any  just 
apprehension  from  his  adversary,  he  is  again  remitted  to  his  right 
of  self-defense,  and  may  make  it  effectual  by  opposing  force  Uk 
force,  and  when  all  other  means  have  failed,  may  legally  act  itpon 
the  instinct  of  self-preservation,  and  save  his  own  life  by  sacrificing 
the  life  of  one  who  persists  in  endangering  it~:  See,  to  the  aamo 
effect  Smith  v.  State,  75  Miss.  542;  Frank  v.  State,  94  Wis.  211; 
State  V.  Vaughan,  141  Ho.  614;  Johnson  v.  State,  68  Ark.  67;  Stata 
V.  Cable,  117  Ma  880;  State  v.  Thompson,  45  La.  Ann.  960;  People  v. 
Hite,  8  Utah,  461;  People  v.  Simons,  60  Oal.  72.  This  room  for 
repentance  and  abandonment  of  an  unlawful  purpose  always  exists. 
But  the  repentance  should  be  real,  and  the  withdrawal  from  the 
combat  actual.  As  the  court  said  in  Aiken  v.  State,  58  Ark.  644: 
*^ben  a  combatant,  to  abandon  the  conflict  and  not  to  gain  fresh, 
strength  or  a  new  advantage,  withdraws  as  far  as  he  can,  but  the 
other  will  pursue  him,  if  the  taking  of  life  becomes  Inevitable  to- 
save  life,  he  may  lawfully  kill  his  pursuer.  But  a  mere  eolorabl^ 
withdrawal  avails  nothing."  The  Oalifomia  cases  have  gone  to  the 
extent  of  holding  that  the  intention  to  withdraw  must  be  madoi 
known  to  one's  adversary  in  order  that  the  right  of  self-defense  may 
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tie  refltored.    And  this  Is  clearly  the  correct  mle,  since  otherwise 
lilB  adversary  would  have  no  means  of  knowing  whether  the  dan- 
ger  which  threatened  him  was  removed  or  not.    This  doctrine  waa 
l&id  down  in  People  v.  Button,  106  Gal.  628,  46  Am.  St  Bep.  259« 
^where  the  court  said:  '*In  order  for  an  assailant  to  Justify  the  kill- 
ing of  his  adversary,  he  must  not  only  endeavor  to  really  and  in 
£0od  faith  withdraw  from  the  combat,  but  he  must  make  known 
bis  intentions  to  his  adversary.    His  secret  intentions  to  withdraw 
amount  to  nothing.    They   furnish  no  guide   for   his  antagonist' a 
future  conduct.    They  indicate  In  no  way  that  the  assault  may  not 
1)8  repeated,  and  afford  no  assurance  to  the  party  assailed  that  tho 
need  of  defense  is  gone."    In  this  case  the  assailant  so  injiured  the 
deceajsed  as  to  deprive  him  of  his  reason,  and  he  was  thus  rendered 
Incapable  of  knowing  that  his  assailant  was  withdrawing  from  tho 
combat.    The  assailant  could  not  notify  the  deceased  of  his  with- 
drawal from  the  fight,  for  by  his  own  unlawful  act  he  had  placed 
It  oat  of  his  power  to  give  him  such  notice.    But,  since  such  notice 
was  necessary  in  order  to  restore  to  him  the  right  of  self-defense, 
be  had  forfeited  the  right  and  could  not  plead  it  as  a  defense.    The 
court  quoted  this  language  approvingly  from  State  v.  Smith,  10 
Nev.  106:  ''A  man  who  assails  another  with  a  deadly  weapon  can- 
not kill  his  adversary  in  self-defense  until  he  has  fairly  notified  him 
by  his  conduct  that  he  has  abandoned  the  contest;  and,  if  the  dr- 
cnmstances  are  such  that  he  cannot  so  notify  him.  It  is  his  fault, 
and  he  must  take  the  consequences."    This  rule  was  approved  in 
People  V.  Scott,  123  GaL  434,  and  People  v.  Hecker,  109  CaL  451* 
From  the  case  of  State  v.  Hatch,  57  Kan.  420,  57  Am.  St  Bep.  837, 
It  might  be  thought  that  in  Kansas  a  mere  retreat  to  the  wall 
bef<»e  slayHig  another,  and  not  an  actual  withdrawal  from  the 
combat,  is  all    that  is  required   in  order   to  restore  to  one  who 
has  provoked    the  difficulty  the  right   of    self-defense.    But  that 
this  Is  not  the   meaning  of   the   opinion  is  seen   from    the  case 
which  is  dted   to   sustain   the   proposition    (State  ▼.  Bogers,    18 
Kan.  78,  26  Am.  Bep.  754),  which  supports  the  general  rule  requhv 
Ing  a  withdrawal  from  the  fight  in  order  to  entitle  one  to  kill  in 
self-defense.    A  mere  retreat  is  not  such  a  withdrawal  as  justifies 
a  firing  back  and  killing  a  pursuer:  Burrls  v.  State,  84  Tex.  Or. 
Bep.  387. 

Defense  of  Other  P^»on9.~One  may  exercise  the  right  of  self-de- 
fense not  only  to  protect  himself  but  to  protect  those  whose  relsp 
tionship  to  him  is  near,  such  as  husband  and  wife,  parent  and 
childt  master  and  servant:  Dukes  v.  State,  11  Ind.  557,  71  Am.  Dec 
370.  In  Bstep  v.  Commonwealth,  86  Ky.  39,  9  Am.  St  Bep.  260» 
where  a  man  killed  another  who  was  assaulting  his  wife,  the  court 
said:  "His  wife  having  been  unlawfully  assaulted  with  a  rock, 
and  then  being  beaten  in  his  own  house,  he  had  the  unquestionable 
and  unconditional  right  to  go  to  her  rescue  and  defense,  and  if  bgr 
force  or  threats  the  deceased  endeavored  to  prevent  him^  he  had  the 
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right  to  oppose  force  to  force;  and,  if  he  at  the  time  believed,  and 
had  reasonable  grounds  to  belieTe,  his  wife  was  in  Immediate  dan- 
ger of  losing  her  life  or  safferlng  great  bodily  harm,  he  had  the 
right  to  use  whatever  reasonable  means  were  necessary,  or  reason- 
ably appeared  to  him  to  be  necessary,  to  rescne  or  defend  her, 
even  to  taking  the  life  of  the  deceased.**  A  father  has  the  right  to 
protect  his  daughter  from  an  assault  by  her  husband:  Campbell 
T.  Oommonwealth,  88  Ky.  402,  21  Am.  St  B^.  Z4S.  One  may  take 
life  in  defense  of  his  brother:  Shumate  t.  States  88  Tex.  Or.  Bep. 
268.  If  the  accused  knows  that  his  brother,  father,  or  other  relar 
tive  is  the  aggressor  In  the  fight,  so  that  the  one  endangered  has 
forfeited  the  right  to  kill  In  self-defense  unless  he  withdraws  from 
the  fight,  then  the  accused  Is  not  Justified  In  killing  to  prevent  the 
death  of  his  brother  or  other  rdative:  Ross  t.  Commonwealth 
(Ky.),  68  S.  W.  Bep.  4.  But,  If  the  accused  Is  ignorant  of  the  ftusft 
as  to  who  is  the  aggressor,  and  when  he  comes  upon  the  scene  hie 
father  or  other  relative  Is  in  Imminent  dauf^r  of  losing  his  life  or 
of  suffering  great  bodily  harm,  then  he  may  kill  his  father^s  assail- 
ant, and  such  killing  is  justified  as  being  done  in  self-defense.  The 
fact  that  the  father  was  the  aggressor  and  had  lost  his  right  of 
self-defense  is  immaterial  if  unknown  to  the  accused:  State  ▼• 
Harper  (Mo.),  51  S.  W.  Rep.  89;  State  v.  Hickam,  85  Mo.  822,  6 
Am.  St.  Rep.  54.  This  distinction,  however,  was  not  recognised  In 
Stanley  v.  Commonwealth,  86  Ky.  440,  9  Am.  St  Bep.  805,  where  it 
was  held  that  a  person  cannot  slay  one  who  is  about  to  kill  his 
brother,  unless  the  brother  was  without  fault  and  would  have  had 
the  same  right  to  kill  in  his  own  defense.  The  reasoning  in  this 
case  seems  to  be  sound,  and  yet  it  places  the  defense  of  a  relative 
en  the  same  ground  as  the  defense  of  a  perfect  stranger  or  of  any 
other  person  who  has  been  feloniously  assaulted.  The  court  In  this 
case  said:  "This  other  person,  in  such  a  case,  steps  Into  the  place 
of  the  assailed;  and  there  attaches  to  him  not  only  the  rights,  but 
also  the  responsibilities,  of  the  one  whose  cause  he  espouses.  If  the 
life  of  such  person  be  in  immediate  danger,  and  its  protection  re- 
quires life  for  life,  or  if  such  danger  and  necessity  be  reasonably 
apparent  then  the  volunteer  may  defend  against  It  even  to  the 
extent  of  taking  life,  provided  the  party  in  whose  defense  he  acts 
was  not  in  fault  He  interferes  at  his  peril.  If  the  person  slain  waa 
not  in  fault  In  the  language  of  Mr.  Wharton,  'a  person  interpos- 
ing, particularly  If  he  be  a  stranger,  should  act  with  much  caution.' 
This  necessarily  follows,  because  he  takes  the  place  of  one  of  the 
combatants,  and  can  only  do  for  him  what  he  had  the  right  to  do 
under  the  circumstances  in  defense  of  himself.  Thus,  if  A  unlaw- 
fully assaults  B,  endangering  the  letter's  life,  C  has  no  right  1>^ 
cause  he  may  come  upon  the  scene  of  confiict  at  a  time  when,  during 
its  progress,  A  is  in  danger,  to  kill  B.  This  would  be  murder  in 
C,  just  as  it  would  in  A.  Any  other  rule  could  not  be  tolerated. 
The  innocent  cannot  be  sacrificed  to  save  the  guilty.    This  would 
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be  pamdoxlcaL  A  volunteer  must  not  kill  In  behalf  of  one  In  fault 
TblB  would  be  what  some  writers  have  termed  a  'negligent  killing.* 
He  may,  however,  do  so  for  one  not  in  fault,  if  the  impending  dan- 
icer  thus  brought  about  be  either  actual  or  apparent  In  other 
words,  as  the  person  not  In  fault  may,  if  he  believes,  and  has 
reasonable  grounds  to  believe,  that  his  life  is  in  immediate  danger, 
defend  It  to  the  extent  of  taking  life,  so  another  may  act  upon  the 
like  appearances  as  to  such  danger,  and  defend  it  for  him  to  the 
same  extent"  Under  the  doctrine  of  this  case  one  may  exercise  the 
right  of  self-defense  in  respect  to  a  third  person  whether  he  is  a 
relative  or  not,,  at  least  where  it  appears  that  a  felony  is  about  to 
be  committed*  and  If  the  third  person  would  have  had  the  same 
right  of  self-defense  himself.  The  one  killing  in  such  a  case  occu- 
pies the  shoes  of  the  third  party,  is  entitled  to  his  rights,  and  is 
subject  to  his  disabilities.  As  was  said  by  .the  court  in  Crawford 
V.  State,  112  Ala.  1,  quoting  ftom  Mr.  Bishop:  "Whatever  one  may 
do  for  himself  he  may  do  for  another.  The  common  case,  indeed. 
Is  where  a  father,  son,  brother,  servant,  or  the  like  protects  by  the 
stronger  arm  the  feebler.  But  a  guest  in  a  house  may  defend  the 
house;  or  the  neighbors  of  the  occupant  may  assemble  for  its  de- 
fense; and,  on  the  whole,  though  distinctions  have  been  taken,  and 
doubts  expressed,  the  better  view  plainly  is  that  one  may  do  for  an- 
other whatever  the  other  may  do  for  himself."  The  wording  of  this 
would  not  limit  the  defense  of  another  to  cases  where  death  was 
threatened;  it  would  be  sufficient  if  great  bodily  harm  was  likely 
to  result  And  In  Smith  v.  State,  106  6a.  673,  71  Am.  St  Rep.  286, 
It  was  directly  held  that  the  threatened  injury  need  not  amount  to 
a  felony  where  the  assailant  is  endeavoring  to  enter  a  habitation  to 
Inflict  injury  on  one  of  the  Inmates.  In  such  a  case  a  killing  by  a 
third  person  to  protect  the  one  threatened  is  justifiable  self-defense. 
Defense  of  Properli^.— The  right  to  take  life  in  defense  of  property 
exists  within  certain  well-defined  limits.  We  have  seen  that  in  the . 
defense  of  one's  self  a  person  may  kill  to  prevent  great  bodily  injury 
to  himself,  and  it  is  not  necessary  tliat  the  threatened  injury  should 
amount  to  a  felony.  In  the  defense  of  others,  it  is  doubtful  whether 
one  may  kill  another  unless  the  threatened  injury  amounts  to  a 
felony,  except  in  the  case  of  near  relatives,  although  the  tendency 
seems  to  be  to  hold  that  one  may  do  for  another  whatever  the 
other  may  do  for  himself.  But  in  defending  property  alone  the 
injury  threatened  must  be  a  felony  in  order  to  justify  the  taking 
of  Ufe.  This  is  made  the  rule  in  California  by  section  197  of  the 
Penal  Code,  with  this  exception,  that  where  the  attack  is  on  one's 
habitation  for  the  purpose  of  offering  violence  to  anyone  therein, 
a  killing  to  prevent  such  violence  is  justified  as  being  done  in  self- 
defense.  But  this  is  not  a  pure  defense  of  property,  but  of  the 
person  of  another.  The  rule  at  common  law  is  the  same  as  that 
enunciated  by  the  code.  In  People  v.  Flanagan,  60  Cal.  2,  44  Am. 
Rep.  R2,  the  court  stated  the  rule  thus:  "It  is  equally  true  that 
AM.  St.  Rip.,  Vou  LXXIV.— 47 
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mvwy  person  has  a  legal  right.  In  defense  of  his  property,  to  pre- 
Tent  the  commission  of  a  felony.    For  the  purposes  of  defense  and 
prevention   OTeryone   Is  entitled  to   nse   whateTer   force  may  he 
necessary,  even  to  the  extent  of  taklnif  the  life  of  a  felonious  ag- 
gressor, and  a  homicide  committed  under  such  circumstances  Is 
Justlfiahle  In  law."    The  class   of  offenses  to  prevent  which  life 
could  be  taken  was  well  stated  In  State  y.  Moore,  31  Conn.  479,  83^ 
Am.  Dec  159:  "The  class  of  crimes  In  prevention  of  which  a  man 
may,  If  necessary,  exercise  his  natural  right  to  repel  force  by  force 
to  the  taking  of  the  life  of  the  aggressor  are  felonies  which  are  com- 
mitted by  violence  and  surprise:  such  as  murder,  robbery,  burglaiyr 
arson,  breaking  a  house  In  the  daytime  with  Intent  to  rob,  sodomy,, 
and  rape.    Blackstone  says:  'Such  homicide  as  is  committed  for  the 
prevention  of  any  forcible  and  atrocious  crime  is  justifiable  by  tbe 
law  of  nature;  and  alsp  by  the  law  of  Enghind.*  •  •  •  •  'A  man  may 
repel  force  by  force  in  defense  of  his  person,  habitation,  or  prop- 
erty against  one  who  manifestly  Intends  or  eideavors  by  rkHsace 
and  surprise  to  commit  a  known  felony,  such  as  murder,  rape;  rob- 
bery, arson,  burglary,  and  the  like,  upon  elthex*  •  •  •  .  Neither  of 
these  writers  specifies  any  other  crimes  than  those  enumerated,  and 
both  except  from  the  list  simple  theft,  and  even  an  attempt  to  pick 
a  pocket.    No  writer  has  enumerated  breaking  and  entering  a  shop 
as  one  of  that  class  of  crimes.    If  it  was  technically  burglary  at 
common  law,  it  would  be  included,  but  it  is  not.  •  •  •  •  Nor  have  we 
been  referred  to  any  case  in  England  where  it  has  been  holden  that 

life  might  be  taken  in  defense  of  property  In  a  shop We  are 

satisfied,  therefore,  that  by  the  strict  letter  of  the  common  law  a 
man  may  not  take  life  in  defense  of  property  In  a  shop,  and  there- 
fore may  not  justify  a  homicide  committed  by  placing  spring  guns 
therein."  See  Powers  v.  People,  42  111.  App.  427,  where  the  at- 
tack was  made  on  personal  property.  It  Is  thus  clear  that  the  tak- 
ing of  life  in  defense  of  property  is  limited  to  cases  where  the 
crime  contemplated  amounts  to  a  felony.  And  this  rule  is  limited 
to  felonies  of  a  forcible  nature:  Storey  v.  State,  71  Ala.  329. 

The  case  of  Gray  v.  Combs,  7  J.  J.  Marsh.  478,  23  Am.  Dec  431, 
Is  only  apparently  in  conflict  with  this  rule.  Here,  the  offense, 
breaking  Into  a  warehouse  in  the  night-time  to  steal,  would  bave 
been  a  felony  if  committed  by  a  white  person.  But,  since  it  was 
committed  by  a  slave,  it  was  only  a  misdemeanor.  The  court  in 
holding  that,  even  though  committed  by  a  slave,  it  was  In  effect  & 
felony  so  far  as  the  right  of  self-defense  was  concerned,  said: 
"Though  the  robbery  attempted  in  this  case  would  only  have  been 
a  misdemeanor  in  a  slave,  yet,  In  a  white  person  it  would  ha?e 
been  a  felony;  and,  therefore,  though  according  to  strict  law  It  may 
not  have  been  a  justifiable  means  of  prevention  as  against  a  slaver 
such  being  known  to  be  the  Character  of  the  thief,  yet,  in  the  ab- 
sence of  such  knowledge,  we  would  suppose  a  resort  to  such  means 
justifiable  as  is  permitted  against  the  general,  more  numerous,  and 


Uov.  1898.]  State  v.  Sumnbe.  739 

irortliier  class  of  the  commantty,  and  the  circumstance  of  the 
calamity  lighting  upon  one  of  the  other  class  Is  to  be  taken  as  a 
mlsadTentnre.  Whatever  cavils  may  be  entertained  against  such  a 
course  of  reasoning,  we  should  feel  little  hesitation  In  resorting  to 
it,  If  necessary,  to  render  slaves  liable  to  all  the  same  perils  that 
whites  incur  In  nocturnal  depredations,  and  Justifying  as  against 
them  the  same  means  of  defense  as  against  whites.  The  crime  is 
of  the  same  moral  dye  in  each;  and  neither  Justice  nor  policy  would 
allow  the  Inculpation  of  a  resort  to  the  necessary  means  of  preven- 
tion against  its  perpetration  by  one  and  not  by  the  other  merely 
from  the  circumstance  that  the  offense,  when  committed  by  one,  is 
designated  in  our  code  by  a  different  name  than  when  committed 
by  the  other."  In  Texas,  by  statute,  the  common-law  rule  seems  to 
have  been  changed,  permitting  killing  in  defense  of  property 
whether  the  threatened  injury  amounts  to  a  felony  or  not:  See 
Tex.  Pen.  Code,  art  5T2. 

Care  must  be  taken  to  distinguish  those  cases  in  whichy  while 
preventing  a  threatened  trespass  on  property,  the  life  of  the  owner 
has  been  placed  in  danger  and  the  committing  of  homicide  became 
necessary  to  prevent  the  loss  of  life  or  great  bodily  harm.  This  is 
nothing  more  than  a  defense  of  one^s  person,  and  is  not,  strictly 
speaking,  a  defense  of  property:  See  People  v.  Dann,  53  Mich.  490, 
51  AnL  Bep.  151;  State  v.  Patterson,  45  Yt  806,  12  Am.  Bep.  200; 
Parrlflh  v.  Commonwealth.  81  Va«  1.  In  the  first  case  cited,  an 
execution  pm-chaser  went  with  a  pistol  to  take  possession  of  the 
goods,  and  the  landowner  was  protecting  the  goods  for  another,  to 
whom  they  had  been  sold.  In  protecting  the  goods  the  landowner's 
life  was  threatened,  and  he  was  compelled  to  kill  the  execution  pur- 
chaser in  self-defense,  which  he  had  a  clear  right  to  do.  A  person 
has  no  right  to  kill  in  defense  of  a  mere  trespass  upon  his  prop- 
erty: People  V.  Flanagan,  60  Gal.  2,  44  Am.  Rep.  52;  State  v.  War- 
ren, 1  Marv.  (Del.)  487;  State  v.  Talley,  9  Houst.  417;  Me- 
Danld  V.  State,  8  Smedes  &  M.  401,  47  Am.  Dec.  93.  And,  while 
one  may  order  a  trespasser  to  leave  his  land,  he  has  no  right  to 
follow  such  trespasser  "up  until  an  attack  was  made  upon  him  so 
fierce  as  to  put  him  on  self-defense":  Tiffany  v.  Commonwealth, 
121  Pa.  St  165,  6  Am.  St  Bep.  775.  The  right  to  use  sufficient  force 
to  expti  a  person  from  one's  property  does  not  seem  to  extend  be- 
yond the  limits  of  the  dwelling  and  the  curtilage.  This  rule  was 
laid  down  hi  State  v.  Bartmess,  83  Or.  110:  ''A  man's  house  is  re- 
garded as  his  castle,  to  which  he  may  flee  for  safety  and  protec- 
tion«  and  which  affords  him  and  his  family  a  'city  of  refuge*;  and 
if  a  person  unlawfully  Intrude,  the  householder,  after  having 
warned  him  to  depart.  If  he  do  not  obey  within  a  reasonable  time, 
may  employ  sufficient  force  to  expel  him;  but  the  immunity  per 
talnlng  to  the  defense  of  a  habitation  does  not  extend  beyond  the 
limits  of  the  dwelling  and  the  customary  outbuildings."  The  right 
of  defense  against  trespassers  seems  to  have  been  enlarged  by  the 
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TezM  Penal  Code,  article  572,  which   reads   In  i»art  as   CoUoira: 
^^omldde   la  Justifiable  also  in  the  protection  of  the  perscm  or 
property  against  any  other  unlawful  and  violent  attadc  beside 
those  mentioned   In   the  preceding  article  [felonies],  and  in  soch 
cases  all  other  means  must  be  resorted  to  for  the  prevention  of 
the  Injury,  and  the  killing  must  take  place  while  the  person  killed 
Is  In  the  very  act  of  making  such  unlawful  and  vi<Hent  attadL" 
Where  one  comes  to  accomplish  the  trespass  In  a  peaceable  maimer, 
killing  Is  not  Jostiflable  under  this  section:  IficGlothlin  t.  State 
(Tex.),  68  S.  W.  Rep.  869.    But,  where  the  intention  la  to  accomplish 
the  trespass  or  Injury  to  the  property  by  Tiolence,  if  necessary,  then 
killing  may  be  resorted  to:  Sims  t.  State,  88  Tex.  Gr.  Rep.  637.   In 
this  case,  if,  whfle  defending  his  property,  the  life  of  the  accused 
became  endangered^  he  could,  at  common  law  and  andtt'  the  law 
as  It  Is  generally  administered,  have  killed  In  defense  of  his  own 
life.    But  the  Texas  statute  does  not  reauire  one  to  wait  until  his 
life  is  threatened;  the  test  Is  simply  whether  there  is  any  way  other 
than  killing  to  prevent  the  violent  Injury  to  his  property.    If  there 
Is,  he  must  resort  to  It;  if  not,  the  killing  to  prevent  the  injury  Is 
Justifiable.    As  this  case  says,  'the  only  criterion  which  the  law 
erects  Is,  If  he  was  not  able  to  prevent  them  destroying  his  prop- 
erty and  taking  possession  of  his  land  by  other  means  ttmn  lay- 
ing, he  had  a  right  to  slay.**    This  rule,  however.  Is  not  the  general 
one,  and  does  not  exist  In  the  absence  of  a  statute  conferring  soch 
a  right  of  defense  of  property. 

A  person  has  a  right  to  defend  his  habitation  txom  assault,  but  it 
Is  only  when  such  attack  threatens  the  commission  of  a  fdony  or 
great  bodily  harm  to  one  of  the  Inmates  that  life  can  be  taken  in 
defending  It:  Powell  v.  State,  101  Oa.  9,  65  Am.  St  Rep.  277.    The 
rule  Is  correctly  stated  in  the  syllabus  to  State  v.  Taylor,  143  Mo^ 
150:  "The  maxim  *every  man's  house  is  his  castle*  does  not  mean 
that  the  owner  of  a  dwelling-house  has  the  right  to  take  life  he* 
canse  of  trespass  upon  the  dwelling-house  alone.  Irrespective  of  the 
natnre  of   the  trespasis.    To  Justify  the  taking  of  the  life  of  the 
treBpasser,  the  trespass  must  be  with  a  design  to  commit  a  fdl<»y 
thereon  or   therein,  or  upon    its   inmates.    A  mere  dvQ   tre^Hiss 
upon  one's  dwelling-house  does  not  Justify  him  in  slaying  the  tres- 
passer.   The  owner   may  resist   such  a  trespass,  opposing   force 
against  force,  but  he  has  no  right  to  kill  unless  it  beonnes  neces- 
sary to  prevent  a  felonious  destruction  of  property  or  the  commis- 
sion of  a  felony  therein,  or  to  defend  himself  against  a  felonious 
assault  upon  his  person  or  that  of  some  member  of  his  family,'* 
and,  It  may  be  added,  upon  any  of  the  inmates  of  the  house.    Of 
eixDilar  Import  is  the  case  of  State  v.  Patterson,  45  Yt.  806,  12  Am. 
Kep.  200.  where  the  question  Is  elaborately  discussed:  See^  further* 
State  V.  Becker,  9    Houst  411;    Morgan    v.    Durfee,    69  Ma  469. 
83  Am.  Rep.  508;  State  v.  Peacock,   40   Ohio    St   838;   People  v« 
Coughlin,  07  Mich.  460. 
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[65  SoDTH  Cabolika,  2t7.] 

CRIMINAL  LAW  —  INSTRUCTIONS  —  WHEN  MADE.— A 
JQcTge  may  charge  a  jury  before  the  Introduction  of  any  evidence, 
and  It  la  a  part  of  his  general  charge,  but  he  takes  the  chances  that 
It  will  be  applicable  to  the  state  of  facts  developed  by  the  testi- 
mony. 

WITNESSBS.— THE  CROSS-EXAMINATION  OP  A  DE- 
FENDANT IN  A  CRIMINAL  CASE  Is  not  confined  to  matters 
brought  ont  on  direct  examination,  but  may  relate  to  any  matter 
tending  to  develop  the  state's  case. 

WITNESSES-OBJECTIONS  TO  QUESTIONS-WAIVER.— 
A  party  does  not  waive  his  right  to  object  to  a  question  by  falling  to 
object  to  a  similar  question  asked  of  another  witness. 

LIQUORS— DISPENSARY  LAW-CONTRABAND.— Liquors 
purchased  outside  the  state  of  South  Carolina  for  personal  use  are 
not  contraband  simply  because  the  packages  In  which  they  come 
do  not  have  attached  to  them  certificates  as  required  by  the  dis- 
pensary law. 

CRIMINAL  LAW— VERDICT— JEOPARDY.— A  verdict  of 
guilty  on  counts  1  and  3  and  disagreeing  as  to  count  2  is  a  verdict 
of  acquittal  as  to  the  second  count  if  the  verdict  is  not  afterward 
set  aside;  but,  if  the  verdict  Is  set  aside  on  appeal,  the  defend- 
ant cannot  dalm  an  acquittal  under  the  second  count. 

Giles  &  Magill  and  Oraydon  ft  Oraydon,  for  the  appellant. 

T.  S.  Sense,  for  the  appellee. 


OABY,  J.  The  indictment  under  which  the  appellant 
was  tried  contained  three  counts — ^the  first  charging  that  he 
sold  liquor,  the  second  that  he  maintained  a  nuisance  by  keep- 
ing a  place  where  persons  habitually  congregated  for  the  pur- 
pose of  drinking  contraband  liquor,  and  the  third  that  he  had  in 
his  possession  contraband  liquor. 

llie  exceptions  raise  several  questions;  the  first  of  which  we 
will  consider  is,  whether  there  was  error  on  the  part  of  his 
honor,  the  presiding  judge,  in  charging  the  jury  before  any 
evidence  was  offered.  No  specific  error  is  aUeged,  but  it  is  con- 
tended that  it  is  contrary  to  the  custom  and  practice  in  this 
state,  and  in  disregard  of  the  rule  that  the  charge  most  have 
some  relevancy  to  the  facts  of  the  case.  There  is  no  inhibition 
iigainst  a  judge  *•*  charging  the.  jury  before  the  evidence  is 
introduced,  but  the  preliminary  charge  must  be  construed  with 
reference  to  the  testimony  thereafter  introduced  and  as  forming 
a  part  of  the  general  charge.  A  proposition  of  law  may  be  cor« 
rect  when  construed  with  reference  to  one  state  of  facts,  and  yet 
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may  be  mideading  and  erroneous  when  considered  in  connec- 
tion with  a  different  state  of  facta.  When  a  judge  charges  the 
jniy  before  the  eridence  is  introduced,  he  takes  the  chances 
that  it  will  be  applicable  to  the  state  of  facts  deyeloped  by  the 
testimony,  and  that,  although  it  may  state  sound  propositions 
of  law,  it  may  be  misleading  and  erroneous,  on  account  of  bemg 
inapplicable  to  the  facts  of  the  particular  case.  The  exceptions 
raising  this  question  are  oyerruled. 

The  next  question  which  the  court  will  consider  is|,  whether 
the  presiding  judge  erred  in  allowing  the  solicitor  to  ask,  and  in 
requiring  the  defendant  upon  cross-examination  to  answer  cer- 
tain questions  tending  to  proTe  facts  which,  it  is  alleged, 
should  have  been  proved  by  the  state  upon  its  examination  in 
chief;  in  other  words,  whether  the  state  had  the  right  to  de- 
velop its  case  upon  cross-examination  of  the  defendant,  or  uras 
it  confined  in  its  cross-examination  simply  to  the  state  of  facts 
with  reference  to  which  the  defendant  testified.  It  was  con- 
tended by  the  state  that  the  defendant  had  waived  the  right 
to  insist  upon  this  objection  by  failing  to  object  to  similar 
testimony  when  another  witness  was  examined.  This  was 
not  a  waiver,  but  it  would  have  been  a  waiver  if  the  party  ob- 
jecting had  afterward  himself  introduced  similar  testimony, 
for,  having  received  the  benefit  of  such  testimony,  he  would  be 
estopped  from  objecting  to  its  competency.  The  question 
raised  by  this  exception  has  been  decided  several  times  by  this 
court;  and  it  is  only  necessary  to  refer  to  the  cases  of  Ejbler 
V.  McTlwain,  16  S.  C.  660,  Owens  v.  Gentry,  30  S.  C.  490,  WH- 
loughby  V.  Northern  B.  R.  Co.,  32  S.  C.  427,  and  Sims  v.  Jonea, 
43  S.  C.  91,  to  show  that  the  exception  raising  this  question 
cannot  be  sustained. 

^^  The  next  question  to  be  considered  is,  whether  the  pre- 
siding judge  erred  in  charging  the  jury  in  said  preliminaiy 
charge  that  all  spirituous  liquors  are  presumed  to  be  contra- 
band unless  they  have  been  purchased  at  a  dispensary,  or,  if 
lawfully  purchased  elsewhere,  have  the  certificates  required  by 
the  dispensary  law  attached  to  them.  In  his  general  charge 
the  presiding  judge  used  the  following  language:  "The  third 
count  charges  that  Bandolph  McGee  has  been  guilty  of  storing 
and  keeping  in  possession  contraband  liquors.  'Contraband' 
is  the  word  used  in  the  dispensary  law,  and  is  given  a  definite 
meaning  with  reference  to  that  law,  and  it  means  any  alcoholic 
liquors  which  have  not  been  purchased  at  s  dispensary,  or,  if 
imported  for  personal  use,  have  not  attached  to  the  vessels  in 
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which  the  liquors  are  poured — botfles^  or  baskets^  or  jugs^  or 
boxefl^  or  crates,  or  kegs,  or  the  like— certificates  which  the  state 
commissionCT,  under  the  law,  is  permitted  to  famish^  to  throw 
the  protection  of  the  law  around  such  liquors.  I  do  charge 
you  that  the  dispensary  law  allows  citizens  of  the  state  to  pur* 
chase  outside  of  the  state  alcoholic,  spirituous,  intoxicating 
liquors  for  personal  use;  but,  when  they  do  so,  they  must  com- 
ply with  the  section  which  permits  that,  and  I  shall  read  &  part 
of  it  to  you.  Let  me  see  what  the  citizen  has  to  do  who  wishes 
to  import  for  personal  use  such  liquors:  'Any  person  resident  of 
this  state,  intending  to  import  for  personal  use  and  consump- 
tion any  spirituous,  malt,  yinous^  or  brewed  liquors,  shall  first 
certify  to  the  chemist  of  the  South  Carolina  College  the  quan- 
tity and  kind  of  liquor  proposed  to  be  imported,  together  with 
the  name  and  place  of  business  of  the  person,  firm,  or  corpora- 
tion from  whom  it  is  desired  to  purchase,  accompanying  such 
certificate  with  the  statement  that  the  proposed  consignor  has 
been  requested  to  forward  a  sample  of  such  liquor  to  the  chem- 
ist at  Columbia,  South  Carolina.'  But  further  on:  'Any  pack- 
age of  spirituous,  malt,  vinous^  fermented^  brewed,  or  other 
liquor  containing  alcohol,  imported  into  this  state,  with- 
out such  certificate;,  or  any  package  containing  liquor  other 
than  described  in  the  certificate,  ^^  thereto  attached,  or 
any  package  shipped  by  or  to  any  person  nol  named  in  such 
certificate,  shall  be  seized  and  confiscated  as  provided^^  etc' 
Such  liquor  is  contraband.  Therefore,  you  are  to  inquire,  from 
the  testimony  in  this  case,  if  any  spirituous  liquors  were 
found  in  the  possession,  kept  or  possessed  by  Bandolph  Mc- 
Qee.  If  so,  was  it  imported  by  him  for  personal  use?  If 
00^  has  he  complied  with  the  law  in  having  the  certificate  which, 
as  I  have  read  to  you,  the  law  provides  shall  be  attached 
to  such  liquors?''  There  was  testimony  tending  to  show  that  the 
appellant  ordered  whisky,  and  that  it  was  for  his  own  personal 
use.  It  does  not  appear  from  the  testimony  whether  the  liquor 
was  shipped  from  a  point  within  or  without  the  limits  of  the 
state,  but  this  was  a  question  to  be  determined  by  the  jury.  It 
must  be  remembered  that  the  appellant  did  not  have  the  right 
to  order  the  liquor  from  any  place  within  the  state,  while  he 
had  the  right  to  order  from  a  point  beyond  the  limits  of  the 
state.  In  construing  the  section  of  the  dispensary  law  from 
which  the  presiding  judge  quotes,  Mr.  Justice  White,  in  the  case 
of  Vance  v.  Vandercook,  170  U.  S.  438,  uses  this  language: 
**A8  the  law  directs  that  a  sample  of  the  liquor  proposed  to  be 
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shipped  shall  be  eent  to  the  state  officer  in  adyance  of  the  ship* 
menty  and  as  a  prerequisite  for  obtaining  pennissicm  to  make 
a  subsequent  shipment^  it  is  claimed  in  argument  that  this  is 
an  inspection  law,  passed  for  the  purpose  of  guaranteeing  the 
purity  of  the  product  to  be  shipped  into  the  state  for  the  use 
of  a  resident  therein,  and,  therefore,  it  is  but  a  valid  manifes- 
tation of  the  police  power  of  the  state,  exerted  for  the  purposes 
of  inspection  only.  But  it  is  obvious  that  this  argument  is  un- 
sound, as  the  inspection  of  a  sample  sent  in  advance  is  not  in 
the  slightest  degree  an  inspection  of  the  goods  subsequentlv 
shipped  into  the  state.  The  sample  may  be  one  thing,  and  the 
merchandise  which  afterward  comes  in  another.  It  is  hence 
beyond  reason  to  say  that  the  law  provides  for  an  inspection  of 
the  goods  shipped  into  the  state  from  other  states,  when,  in 
fact,  it  exacts  no  inspection  whatever.  Conceding,  without  de- 
ciding, the  power  '^  of  the  state,  where  it  has  placed  the  con- 
trol of  the  Bale  of  all  liquor  within  the  state  in  charge  of  its  own 
officers,  to  provide  an  inspection  of  liquors  shipped  into  a  stat^ 
by  residents  of  other  states,  for  use  by  residents  within  the 
state,  it  is  dear  that  such  a  law,  to  be  valid,  must  not  substan- 
tially hamper  or  burden  the  constitutional  right  on  the  one 
hand  to  make  and  on  the  other  to  receive  such  shipment  A 
law  of  this  nature  must  at  least  provide  for  some  inspection  of 
the  article  to  justify  its  being  an  inspection  law.  The  power  of 
the  state  to  inspect  an  article,  protected  by  the  guaranties  of 
the  constitution,  because  intended  only  for  use  and  which  can- 
not be  sold,  is^  in  the  nature  of  things,  restrained  by  limitations 
arising  from  the  constitutional  provisions,  of  a  more  restricted 
nature  than  would  be  the  power  to  inspect  articles  intended  for 
sale  within  the  state.  The  greater  harm  and  abuse  which 
might  arise  in  the  latter  case  suggests  a  wider  power  than  is  in- 
cident to  the  other.''  The  charge  of  the  presiding  judge  was  in 
conflict  with  the  construction  of  this  section  by  the  supreme 
court  of  the  United  States,  and  the  exceptions  raising  this 
question  must  be  sustained. 

The  next  question  that  will  be  considered  is,  whether  there 
was  error  in  charging  the  jury  that  they  had  the  right  to  find 
the  defendant  guilty  xmder  one  or  two  of  the  counts  in  the  in- 
dictment, and  to  disagree  as  to  the  other  one  or  two.  The 
case  contains  the  following  statement:  ''After  the  jury  had 
been  in  their  room  for  some  time,  the  foreman  came  into  the 
courtroom  and  asked  the  presiding  judge  if  the  jury  had  the 
right  to  And  the  defendant  guilty  on  one  or  two  of  the  coun^ 
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in  the  indictnient^  and  make  a  mistrial  aa  to  the  other  or  others, 
and  the  presiding  judge  told  them  they  might  do  so.    He  sub* 
seqnently  had  the  jury  brought  into  the  courtroom^  and  re^ 
peated  to  them  what  he  had  said  to  the  foreman/'    The  jury 
finally  came  into  the  courtroom  with  the  following  verdict: 
'^e  find  Bandolph  McOee  guilty  under  the  first  and  third 
counts;  we  disagree  as  to  the  second  count/'    In  the  American 
and  English  Encyclopedia  of  Law,  Tolxmie  28,  page  375,  the 
***  law  is  thus  correctly  stated:  ''A  partial  verdict  is  one  by 
which  the  juiy,  in  a  criminal  case,  acquit  the  defendant  as  to 
part  of  the  accusation,  and  find  him  guilty  of  the  residue. 
The  conviction  may  be  on  one  of  several  counts,  each  charging 
A  distinct  offense,  with  a  discharge  upon  the  others,  either  in 
express  terms  or  by  silence,  which  is  regarded  as  a  constructive 
acquittal.'^    So  that  if  the  jury  had   simply   said,   ^^We  find 
Handolph  McGee     guilty  under  the  first  and  th^d  counts,'^ 
this  would  have  been  a  complete,  certain,  and  valid  verdict  as 
to  all  the  counts  in  the  indictment.    Let  us,  then,  see  what  was 
the  effect  of  the  additional  words,  ^^e  disagree  as  to  the  second 
counf    In  the  case  of  City  Coxmcil  v.  Weikman,  2  Spear,  371, 
the  court  says:  'It  is  only  where  a  verdict,  before  certain  and 
valid  according  to  a  fair  construction,  has  been  cumbered  by 
the  addition  of  useless  matter,  not  qualifying  the  previous  mean- 
ingg  that  the  additional  can  be  rejected  as  surplusage/'    The 
additional  words,  '^e  disagree  as  to  the  second  count,"  did  not 
qualify  the  previous  meaning,  and  are,  therefore,  to  be  regarded 
as  surplusage.    A  verdict  finding  the  defendant  guilty  under 
the  first  and  third  counts  would  necessarily  have  presupposed 
one  of  two  things,  to  wit,  either  that  the  jury  had  found  him 
not  guilty  under  the  second  count  or  that  they  had  disagreed 
as  to  that  count,  but  were  willing  to  render  a  verdict  of  guilty 
as  to  two  coxmts,  the  practical  effect  of  which,  in  law,  would 
be  to  acquit  him  on  the  second  count.    When  a  verdict  is 
entered  which  is  not  afterward  set  aside  at  the  instance  of  the 
defendant,  and  the  jury  discharged  from  the  further  consider- 
ation of  the  case,  its  effect  is  to  acquit  the  defendant  of  all  the 
coimts  in  the  indictment,  although  the  jury  may  have  found 
him  guilty  on  a  less  number  than  the  whole  of  the  counts; 
otherwise,  he  would  be  subject  for  the  same  offense  to  be  put  in 
jeopardy  of  life  or  liberty  a  second  time.    Jurors  who  are  un- 
willing to  acquit  a  defendant  on  any  of  the  counts  in  the  indict* 
ment  should  refuse  Jbo  agree  except  upon  a  general  verdict  of 
gnilty.    As  the  verdict  in  this  case  must  be  set  aside,  and  in 
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order  that  the  court  may  '^^  not  be  miaunderstood,  we  take 
occaaion  to  say  that  the  defendant  cannot  daim  an  acquittal 
under  the  second  count:  State  t.  Gommissioneray  3  Hill  (S.  C.) 
239. 

The  defendant  alao  excepts  to  the  mling  of  the  presidisg 
judge  in  refoaing  to  continne  the  case;  but  as  the  case  muEt 
be  remanded  for  a  new  trial,  that  is  no  longer  a  practical 
question,  and  those  exceptions  will  not  be  considered,  especially 
as  the  rule  in  such  cases  is  already  well  settled  in  this  state. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  rerersed  and  the  case  remanded  for  a  new  trial. 

Pope  and  Jones,  JJ.  Since  the  decision  in  State  t.  Holley • 
man,  66  S.  C.  207,  we  feel  bound  to  concur. 

INSTRUCTIONS— TIMB  TO  GIYEL— There  Is  no  law  prescrlblnff 
any  particular  time  at  which  instructions  in  criminal  cases  shall  be 
giyen:  See  extended  note  to  Btrohn  y.  Detroit  etc  &.  &.  Co.,  99 
Am.  Dec.  120. 

WITNESSB8-CBOS8-BXAHINATION  OF  THB  AOOUSBD^ 
When  a  defendant  in  a  criminal  case  becomes  a  witness  in  his  own 
behalf,  it  is  within  the  discretion  of  the  court  to  allow  him  to  be 
cross-examined  on  the  whole  case,  although  in  some  Jurisdlctionfl  he 
can  be  cross-examined  only  as  to  matters  refennBd  to  by  him  in  his 
examination  In  chief:  Bee  extended  note  to  State  y.  Duncan,  38  An. 
St.  Rep.  806,  886.  See,  too,  People  y.  Dole,  122  OaL  49^  68  Am.  St 
Bep.  50. 

TRIAI/— FORMBB  JBOPARDY.— If  an  indictment  ftftntaiw  ser- 
eral  counts,  the  defaidant  on  obtaining  a  new  trial  can  be  tried 
again  only  on  those  counts  on  which  he  was  conylcted  at  the  flnt 
trial,  and  cannot  be  retried  on  those  on  which  he  was  acquitted. 
But  this  rule  has  no  application  when  the  seyeral  counts  cbaige  hot 
one  oflTense:  See  extended  note  to  Commonwealth  t«  Arnold,  4  Am. 
8t  Bep.  Ua 
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[f>6  SOTJTH  CABOUHA,  922.] 

I«ARCBNT— AT  COMMON  LAW,  larceny  could  not  be  com- 
mitted of  a  dog. 

LARCENY— DOGS.— In  a  state  where  dogs  are  taxed  as  per 
sonal  property,  they  are  chattels  within  the  meaning  of  a  statute 
defining  larceny,  and  are  therefore  the  subject  ct  larceny. 

BUBGLABT.— IN  INDICTMENTS  for  burglary  with  Intent 
to  commit  larceny,  it  Is  not  necessary  to  specify  the  particiilar 
goods  and  chattels  the  defendant  intended  to  steaL 

PLHADINO.— THE  STTPFIOIBNOT  OF  A  COUNT  mnit  be 
determined  by  its  own  allegations,  without  aid  from  another  count 
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T.  S.  Sease,  Eugene  S.  Bleaae,  and  Afldatant  Attorn^  Gen- 
eral U.  X  Qunter,  for  the  appellant. 

Johnston  &  Welch,  for  the  appellee. 

***  JONES,  J.  In  this  case  the  state  appeals  from  an  order 
quashing  an  indictment,  containing  two  counts — one  charging 
burglary  of  a  doghouse  vithin  two  hundred  yards  of  and  ap- 
purtenant to  the  dwelling  of  Mary  Nichols,  with  ^^^  intent 
to  steal,  eta,  the  goods  and  chattels  of  Mary  Nichols  in  the 
said  doghouse;  the  other  count  charging  larceny  of  a  dog  of 
the  value  of  ten  dollars  of  the  proper  goods  and  chattels  of 
Mary  Nichols,  then  and  there  being  found  in  the  said  dog- 
house. In  sustaining  the  demurrer  to  the  indictment  the  cir- 
cuit court  held:  L  That  larceny  cannot  be  committed  of  a  dog; 
2.  That  the  intent  to  steal  goods  and  chattels,  charged  in  the 
first  count,  necessarily  implies  the  stealing  of  a  dog,  because 
from  a  doghouse,  and  that  the  offense  of  burglary  is,  therefore, 
not  charged;  8.  That  it  is  not  compound  larceny  to  steal  from 
a  doghouse,  as  alleged  in  the  second  c(nmt. 

1.  The  first  and  principal  question  presented  is  whether  a 
dog  is  the  subject  of  larceny.    By  the  old  common  law,  larceny 
could  not  be  committed  of  a  dog.    The  reasons  assigned  for 
this  were  the  baseness  of  the  nature  of  such  creature;  that  it  was 
kept  for  mere  whim  and  pleasure;  that,  being  unfit  for  food,  it 
was  of  no  intrinsic  value;  that  the  penalty  for  the  felony  of  lar- 
ceny was  too  severe  to  apply  for  the  stealing  of  so  contemptible 
a   creature.    By  the  statute  of  10  George  III,  chapter  18 
{Qearge  m  was  fond  of  stag  hunting),  the  taking  and  carry- 
ing away  of  a  dog  was  made  punishable,  but  not  as  larceny. 
Under  the  reasoning  satisfactory  at  that  day,  it  was  larceny  to 
steal  a  tame  hawk,  but  not  larceny  to  steal  a  tame  dog,  although 
it  was  larceny  to  steal  the  hide  of  a  dead  dog.    Yet  by  the  com- 
mon law  dogs  were  held  to  be  such  property  as  would  sustain 
an  action  of  trover  for  their  recovery.    Civil   remedies   were 
permitted  for  injury  to  or  loss  of  dogs^  and  they  would  go  to 
the  executors  and  administrators  as  property.    The  reason  for 
the  outlawry  of  dogs  in  favor  of  thieves  can  hardly  be  regarded 
as  persuasive  at  this  day  and  here,  and  such  crude  application  of 
the  principles  of  the  common  law  must  yield  to  common  sense. 
The  fitness  of  an  animal  for  food  is  not  the  only  test  of  its 
value  to  mankind;  its  capacity  for  useful  service  in  other  ways 
is  often  the  real  test  of  value.    Nor  is  the  fact  that  an  animal  is 
kept  for  the  whim  and  ***  pleasure  of  its  owner  any  sort  of 
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reason  for  excluding  it  from  the  law  of  larceny  as  a  thing  of  no 
Talue^  for  amusement  has  its  yalnable  uses  to  man.  Neither  is 
it  just  to  say  of  the  dog  that  its  nature  is  so  base  as  to  render 
it  unworthy  of  protection  as  absolute  property,  for  Baron 
Guvier  says  the  dog  is  the  ^^completest,  the  most  singular,  and 
the  most  useful  conquest  ever  made  by  man/'  When  we  are 
told  that  the  Oreeks  and  Bomans  employed  dogs  in  war,  armed 
with  spiked  collars,  and  that  Corinth  was  saved  by  war  dogs 
which  attacked  and  checked  the  enemy  until  the  sleeping  gar- 
rison were  aroused,  we  better  understand  Shakespeare's  Antony 
when  he  said,  ^'Giy  hayoc,  and  let  slip  the  dogs  of  war/'  We 
should  not  let  our  contempt  for  sheep  killing  dogs  and  our 
dread  of  hydrophobia  do  injustice  to  the  noble  Newfoundland, 
that  braves  the  water  to  rescue  the  drowning  child;  to  the 
Esquimaux  dog,  the  burden  bearer  of  the  Arctic  regions;  to  the 
sheep  dog,  that  guards  the  shepherd's  flocks  and  makes  sheep 
raising  possible  in  some  countries;  to  the  St.  Bernard  dog, 
trained  to  rescue  travelers  lost  or  buried  in  the  snows  of  the 
Alps;  to  the  swift  and  docile  greyhound;  to  the  package  carry- 
ing spaniel;  to  the  sagacious  setters  and  pointers,  through 
whose  eager  aid  our  tables  are  supplied  with  the  game  of  the 
season;  to  the  fleet  fox  hoxmds,  whose  music  when  opening  on 
the  fleeing  fox  is  sweet  to  many  ears;  to  the  faithful  watch  dog^ 
whose  honest  bark,  as  Byron  says,  bays  ''deep-mouthed  wel- 
come as  we  draw  near  home";  to  the  rat  exterminating  terrier; 
to  the  wakeful  flee,  which  the  burglar  dreads  more  than  he  does 
the  sleeping  master;  to  even  the  pug;  whose  very  ugliness  in- 
spires the  adoration  of  the  mistress;  to  the  brag  'possum  and 
coon  dog,  for  which  the  owner  will  fight  if  imposed  upon;  and 
lastly,  to  the  pet  dog,  the  playmate  of  the  Ainerican  boy,  to 
say  nothing  of  the  'jailer  dog,"  that  defies  legislatures.  Of 
all  animals  the  dog  is  most  domestic.  Its  intelligence,  do- 
cility, and  devotion  make  it  the  servant,  the  companion,  and 
the  faithful  friend  of  man.  The  raising  and  training  of  dogs 
are  now  pursued  by  many  as  a  business,  large  sums  of  money 
are  invested  in  ^^^  them,  and  they  are  bought  and  sold  as 
other  property.  In  this  state,  by  statute,  dogs  are  and  have 
long  been  taxed  as  personal  property,  according  to  value  and 
for  revenue.  As  stated  in  Salley  v.  Manchester  etc.  R  R.,  54 
S.  C.  484,  71  Am.  St.  Sep.  810:  ''What  the  law  taxes  as  per- 
sonal property  it  will  protect  as  such."  This  legislation  is  po- 
tent in  two  ways:  1.  If  the  common-law  rule,  notwithstanding 
the  fallacy  of  the  reasoning  upon  which  it  is  based,  as  applied  to 
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present  conditions,  should  be  held  of  force  in  this  state^  in  the 
4ibBence  of  modification  by  statute,  then  the  statute  taxing  dogs 
as  personal  property  ad  valorem  and  for  revenue  is  a  modifica- 
tion of  the  common-law  rule;  2.  It  brings  dogs  as  personal 
property  and  things  of  value  within  the  meaning  of  '^chattels'' 
in  our  state  as  to  simple  larceny  (see  Criminal  Code,  sec.  160) 
the  term  ^'chattel''  including  all  kinds  of  property  except  free- 
hold,  or  things  parcel  thereof,  and  perhaps  choses  in  action. 
In  the  case  of  Ward  v.  State,  48  Ala.  161, 17  Aul  Bep.  31,  hold- 
ing that  there  is  no  such  property  in  dogs  as  makes  them  the 
subject  of  Ifurceny,  the  court  was  influenced  by  the  absence  of 
any  statute  modifying  the  common  law,  and  the  fact  that  dogs 
were  not  taxed  as  other  property  in  that  state.  Likewise,  in 
the  case  of  State  v.  Doe,  79  Ind.  9,  41  Am.  Bep.  599,  the  court, 
while  holding  dogs  not  the  subject  of  larceny,  said:  ^11  dogs 
were  taxed  in  this  state  [Indiana]  as  other  property  for  reve- 
nue purposes,  it  woidd  be  a  strong  circumstance  to  show  an  in- 
tent on  the  part  of  the  legislature  to  abrogate  the  common-law 
rule,  and  make  them  the  subjects  of  larceny  like  any  other  per- 
sonal property.^'  In  the  case  of  Mullaly  v.  People,  86  N.  Y. 
365,  a  strong  case  in  support  of  the  view  of  this  court,  the  court 
said:  '^t  can  scarcely  be  supposed  that  the  legislature  loeant 
to  regard  dogs  as  property  for  purposes  of  taxation,  and  yet 
leave  them  without  protection  from  thieves."  Sustaining  our 
conclusion,  among  others  are  the  following  cases:  State  v. 
Brown,  8  Baxt.  53,  40  Am.  Bep.  81;  Hamby  r.  Sampson,  105 
Iowa,  112,  67  Am.  St.  Bep.  285,  40  L.  B.  Ann,  508,  and  a  very 
able  and  exhaustive  note  on  property  rights  in  dogs,  begiuning 
at  page  503. 

**^  2.  The  circuit  court  also  erred  in  holding  *'that  the  intent 
to  steal  goods  and  chattels,  charged  in  the  first  count,  ueces- 
sanly  implies  the  stealing  of  a  dog,  because  from  a  doghouse."' 
The  first  count  did  not  charge  intent  to  steal  a  dog,  but  intent 
to  steal  the  goods  and  chattels  of  the  prosecutrix  in  said  dog- 
house. It  is  not  a  necessary  inference  that  no  chattel  other 
than  a  dog  could  be  in  a  doghouse,  as  there  might  have  been 
other  chattels  there,  such,  for  example,  as  collar  and  chain, 
block  and  chain,  vessel  for  food  and  water,  etc.,  or,  indeed,  any 
other  chattel  the  proprietor  might  see  fit  to  place  therein.  The 
first  count  could,  therefore,  be  sustained  as  a  count  for  burg- 
lary, without  reference  to  the  question  whether  a  dog  is  the 
subject  of  larceny.  In  indictments  for  burglary  with  intent  to 
commit  larceny,  it  is  not  necessary  to  specify  the  particular 
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goods  and  chattels  the  defendant  intended  to  steal:  3  Ency.  of 
PI.  &  Pr.  776.  It  is  urged  against  this  that  such  want  or  spedfir 
cation  would  prevent  the  plea  of  former  acquittal  or  oonyiction; 
but  not  so,  for  such  plea  is  available  if  the  same  burglarious 
breaking  and  entering  is  the  essential  ingredient  in  both 
charges. 

3.  In  reference  to  the  second  county  we  think  the  drcoit 
court  correctly  held  that  it  failed  to  charge  a  compound  lar- 
ceny. In  alleging  a  larceny  from  ''said  doghouse^"  this  count 
did  not  allege  that  the  doghouse  was  appurtenant  to  and  within 
two  hundred  yards  of  the  dwelling-house.  This  was  allied  in 
the  first  county  but  the  rule  is  that  the  sufficiency  of  eadi  count 
must  be  determined  by  its  own  allegations,  without  aid  from  an- 
other count:  State  v.  Johnson,  46  S.  C.  483.  But,  nevertheless^ 
it  was  error  to  quash  the  second  county  because  it  was  good  as  a 
count  for  simple  larceny,  and  the  court  of  general  seesions  has 
concurrent  jurisdiction  in  all  cases  of  larceny  triable  by  magis- 
trate: See  Const.,  art  6,  sec  18,  applied  in  reference  to  lar- 
ceny of  livestock,  in  the  case  of  State  v.  Crosby,  61  S.  C.  249. 

*^  The  judgment  of  the  circuit  court  is  reversed,  and  the 
case  remanded  for  further  proceedings. 


LARGBNY— DOGS.— At  common  law  it  was  not  larceny  to  steal 
a  doR;  but,  under  a  statnte  making  It  a  crime  to  steal  any  money, 
i^oods,  or  cbattels  of  another,  one  may  be  guilty  of  larceny  in  steal- 
ing a  dog.  It  is  a  chattel:  Hamby  v.  Samson,  106  Iowa,  112,  67 
Am.  St  Rep.  286. 

DOGS,  PROPERTY  IN— HPFBOT  OP  TAXATION.-JThe  author 
itles  are  in  conflict  as  to  whether  statutes  making  dogs  the  snbjeet 
of  taxation  raise  them  to  the  dignity  of  property  in  its  fullest 
sense:  See  monographic  note  to  Hamby  v.  Samson,  G7  Am.  St  Bep. 
290.  291. 

BURGLARY.— IN  AN  INDIOTMBNT  for  burglary  It  Hi  not  see- 
essary  to  describe  the  goods  which  it  is  aUeged  were  Intended  t» 
be  taken:  See  monofraphlc  note  to  People  v.  Blcliard%  %  Am.  Bt 
Rep.  994. 
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State  v.  Bouknight. 

(56  South  Cabouna,  863.] 

TRIAL— INDICTMENT— BLBXTnON  OP  COUNTS.— Wbere 
one  count  of  an  indictment  alleges  that  the  offense  was  committed 
in  the  night-time,  and  another  count  alleges  that  the  same  offense^ 
was  committed  in  the  daytime,  the  prosecution  may  be  compelled 
to  elect  on  which  count  they  will  go  to  trial. 

TRIAIr-ELBCTION— DISCRETION.— It  Is  within  the  dis- 
cretion of  a  trial  Judge  to  require  a  party  to  elect  upon  which  count 
he  wiU  go  to  triid. 

APPEALABLE  ORDEB-QUASHING  INDICTMENT.— An. 
order  granting  a  motion  to  quash  an  indictment  is  a  final  order,  and 
may  be  appealed  from. 

PLEADING— INDICTMENT.— IN  ALLEGING  a  statutory 
olTense  only  such  exceptions  and  provisos  need  be  negatived  as  are 
descriptive  of  the  offense. 

Assistant  Attorney  General  T7.  X  Gnnter^  for  the  appellant*. 

Tompkiiis  &  Wells,  for  the  appellee. 

*^  McTVEB,  C.  J.  The  indictment  in  this  case  contained. 
three  counts — ^the  first  charging  the  defendant  with  feloniously 
breaking  and  entering,  on  the  ISth  of  March,  1898,  in  the- 
night-time,  the  weather-house  of  one  Eli  Kinard,  with  intent 
the  goods  and  chattels  of  Eli  Kinard  and  Jake  Elinard,  in  the 
said  weather-house  then  and  there  being  found,  to  unlaiwfull^r 
steals  take,  and  carry  away;  second,  charging  the  defendant, 
with  the  simple  larceny  of  certain  goods  and  chattels  of  Eli 
Kinard  and  Jake  Eanard;  and  the  third  count  was  in  all  re-^ 
spects  similar  to  the  first  count,  except  that  the  defendant  was^ 
charged  with  breaking  and  entering  the  said  weather-house  in 
the  daytime.  All  of  these  counts  concluded  contra  formam 
statnti  et  contra  pacem.  Before  the  jury  was  sworn,  defendant 
moved  that  the  solicitor  be  required  to  elect  upon  which  of  the 
two  counts  for  housebreaking  (the  first  and  the  third)  he  would 
go  to  trial.  This  motion  was  granted  by  his  honor.  Judge 
Ernest  Oary,  notwithstanding  the  statement  made  by  the  solic- 
itor that  both  counts  were  based  upon  the  same  transaction^ 
and  were  put  in  to  meet  tlie  proof.  The  solicitor  then  elected 
to  go  to  trial  on  the  first  count.  Thereupon  the  circuit  •**• 
judge  asked  counsel  for  defendant  if  there  was  a  motion  to- 
quash  the  first  coxmt,  upon  the  ground  that  there  was  no  al- 
legation therein  that  "the  breaking  and  entering  of  which 
house  would  not  constitute  burglary,'*  to  which  defendant's 
counsel  replied  that  no  such  motion  had  been  made,  but  he 


752  8TATB  9.  BoUKNiOHT.  [8.  Carolina, 

would  then  make  the  motion  to  quash  the  first  count  in  the 
indictment.  The  motion  to  quash  was  granted,  whereupon 
the  solicitor  gave  notice  of  appeal,  and  further  proceedings  in 
the  case  were  suspended  pending  such  appeal.  The  solicitor 
bases  his  appeal  upon  two  exceptions:  1.  That  there  was  ecror 
on  the  part  of  the  circuit  judge  in  requiring  him  to  elect  upon 
which  of  the  two  counts — the  first  and  'third — he  would  go  to 
trial;  2.  Because  of  error  in  quashing  the  first  count  in  the  in- 
dictment. 

The  indictment  is  confessedly  framed  under  the  Criminsl 
Statutes^  section  142  (2  Rer.  Stats.,  814),  which  reads  as  follows: 
''Every  person  who  diall  break  and  enter,  or  who  shall  bresk 
with  intent  to  enter,  in  the  daytime>  any  dwelling-house  or  other 
house,  or  who  shall  break  and  enter,  or  shall  break  with  intent 
to  enter,  in  the  night-time^  any  house,  the  breaking  and  ente^ 
ing  of  which  would  not  constitute  burglary,  with  intent  to  com- 
mit a  felony,  or  other 'crime  of  a  lesser  grade,  shall  be  hdd 
guilty  of  a  felony,  and  punishable,  at  the  discretion  of  the  court, 
by  imprisonment  in  the  county  jail  or  penitentiary  for  a  term 
not  exceeding  one  year."  This  section,  which  is  but  a  repro- 
duction in  totidem  verbis  of  the  act  of  1887  (19  Stats.  792) 
creates  two  distinct  and  different  offenses,  though  both  belong 
to  the  class  of  felonies,  and  are  punishable  in  the  same  way:  h 
It  is  made  a  felony  to  break  and  enter,  or  to  break  with  intent 
to  enter,  in  the  daytime,  any  house,  whether  it  be  a  dwelling- 
house  or  a  house  of  any  other  character,  with  intent  to  commit 
a  felony,  or  other  crime  of  a  lesser  grade;  2.  It  is  likewise  made 
a  felony  to  break  and  enter,  or  to  break  with  intent  to  enter,  in 
the  night-time,  any  house,  except  a  dwelling-house  or  house 
within  the  curtilage  of  the  dwelling-house,  or  any  house  within 
two  hundred  yards  of  the  ^^^^  dwelling-house  and  appurtenant 
thereto.  It  is  obvious  that  the  second  of  these  felonies  is 
charged  in  the  first  count  of  the  indictment,  and  that  in  the 
third  count  the  first  of  these  felonies  is  charged;  for  in  the  first 
count  the  charge  is  that  the  defendant  broke  and  entered  th« 
house  therein  specified,  in  the  night-time,  while  the  charge  in 
the  third  count  is  that  the  defendant  broke  and  entered  the 
house  therein  specified  in  the  daytime.  This  being  so,  it  is  dear 
that  there  was  no  error  on  the  part  of  the  circuit  judge  in  re- 
quiring the  solicitor  to  elect  upon  which  of  these  two  counts  he 
would  go  to  trial;  for  although  the  two  offenses  charged  be- 
longed to  the  same  class  and  subjected  the  offender  to  the  same 
punishment^  yet  the  allegation  is  that  these  two  offenses  were 
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eonunitted  at  different  tunes— one  in  the  daytime  and  the 
other  in  the  night-time.  Besides,  the  power  of  the  circuit 
judge  to  require  the  solicitor  to  elect  is  a  power  to  be  exercised 
at  his  diflcretion:  10  Ency.  of  Fl.  &  Fr.  546-548,  651;  State 
▼.  Kelson,  14  Bich.  169,  94  Am.  Dec.  130;  State  y.  Scott,  15  S. 
C.  435.  Now  as  it  is  very  certain  that  there  Vas  no  abuse  of 
discretion  in  this  case,  and,  on  the  contrary,  that  his  discretion 
was  properly  exercised,  the  first  ground  upon  which  the  solicitor 
imputes  error  to  the  circuit  judge  cannot  be  sustained. 

The  next  question  is,  whether  there  was  error  in  granting 
the  motion  to  quash  the  first  count  in  the  indictment.  While 
this  court  has  held  in  the  case  of  State  t.  Burbage,  61  S.  C.  284, 
that  an  order  refusing  a  motion  to  quash  is  not  appealable  xmtil 
after  final  judgment,  especially  where  the  points  raised  by  the 
motion  to  quash  may,  after  final  judgment,  be  raised  by  a  mo- 
tion in  arrest  of  judgment,  yet  the  reasons  there  stated  for  such 
ruling  do  not  apply  to  a  case  where  the  motion  to  quash  the 
indictment  has  been  granted;  and  as  an  order  quashing  an 
indictment  puts  an  end  to  further  proceedings  under  such  in- 
dictment, and  may,  in  some  cases,  as,  for  example^  in  cases 
where  the  statute  of  limitations  may  be  applied,  put  a  final  end 
to  the  prosecution,  the  ruling  in  the  case  last  cited  cannot  be  ap- 
plied ^"^  to  an  appeal  from  an  order  granting  a  motion  to 
quash  an  indictment,  for  the  reason  that  no  other  opportunity 
may  be  afforded  of  reyiewing  the  action  of  the  circuit  judge  in 
granting  the  motion.  It  follows,  therefore,  that  the  order  ap- 
pealed from  is  appealable:  See  State  y.  Yoxmg,  30  S.  C.  399. 

The  inquiry,  therefore^  is  whether  there  was  error  in  quash- 
ing the  first  count  in  the  indictment.  The  motion  was  granted 
upon  the  ground  that  this  count  did  not  contain  the  following 
words,  found  in  the  statute,  '^the  breaking  and  entering  of 
which  would  not  constitute  burglary,"  following  immediately 
after  the  words  ''any  house,''  in  that  clause  of  the  statute  creat- 
ing the  second  felony  above  spoken  of.  So  that  the  question  is 
whether  those  words  are  necessary  to  an  indictment  for  such 
felony.  Those  words  do  not  describe  any  necessary  ingredient 
in  the  offense  charged,  but  are  intended  simply  to  express  an 
exception  to  the  general  terms, ''any  house,''  immediately  preced- 
ing; and  the  language  evidently  means  that  the  breaking  or 
entering,  in  the  night-time^  of  any  house,  except  a  house  the 
breaking  and  entering  of  which,  in  the  night-time,  would  con- 
stitute the  offense  of  burglary,  provided  for  in  sections  141  and 

AK.  9r.  Rep.,  Vol.  LXXIV.- 
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148  of  the  Criminal  Statutes,  should  be  a  felony.  The  esEen- 
tial  elements  of  the  second  felony  created  by  section  142  are: 
1.  The  breaking  and  entering,  or  the  breaking  with  intent  ta 
enter,  in  the  night-time,  of  any  house,  except  one  the  breaking 
and  entering  of  which,  in  the  night-time,  would  constitute  the 
offense  of  burglsfty,  provided  for  by  sections  141  and  143;  2. 
The  intent  to  commit  a  felony  or  other  crime  of  lesser  grade. 
So  that  the  practical  inquiry  in  this  case  is  whether  the  failure 
to  allege  that  the  house  charged  to  have  been  broken  and  en- 
tered did  not  fall  within  the  exception  mentioned  in  the  statute 
is  fatal;  or,  to  state  it  more  concisely,  whether  it  was  necessaiy 
to  negative  the  exceptions  mentioned  in  the  statute.  In  10 
Encyclopedia  of  Pleading  and  Practice,  495,  we  find  the  follow- 
ing as  to  exceptions  and  provisos  in  statutes  creating  criminal 
offenses:  'The  rule  usually  announced  is  ^^^  that  exceptions 
and  provisos  in  the  enacting  clause  of  the  statute  must  be  nega- 
tived, and  such  as  are  not  in  the  enacting  clause  need  not  be 
negatived,  the  latter  being  merely  matters  of  defense.  But 
while  it  is  undoubtedly  true  that  exceptions,  which  are  not  in 
the  enacting  clause  of  a  statute,  as  descriptive  of  the  offense,, 
need  not  be  negatived,  and  those  which  are  in  the  enacting 
clause,  as  descriptive  of  the  offense,  must  be  negatived,  the 
more  accurate  rule,  dedudble  from  the  authorities  is  that  only 
such  exceptions  and  provisos  need  be  negatived  as  are  descrip- 
tive of  the  offense,  without  reference  to  the  position  of  the  ex- 
ception or  proviso.'^  This  statement  of  the  rule  is  not  only 
supported  by  a  number  of  cases  cited  in  the  notes,  but,  as  it 
seems  to  us,  is  better  supported  by  reason  and  common  sense, 
and  is  in  accordance  with  the  spirit  of  the  act  of  1887  (19  Stats. 
829),  passed  for  the  purpose  of  doing  away  with  purely  techm* 
cal  objections  to  indictments.  If,  therefore,  the  language  of 
the  exception,  found  in  any  part  of  the  statute,  must  be  le* 
garded  as  descriptive  of  the  offense  created  by  such  statute,, 
then  such  exception  must  be  negatived;  but  if  it  cannot  properly 
be  so  regarded,  then  it  becomes  a  matter  of  defense,  and  need 
not  be  negatived.  Now,  as  we  have  seen,  the  language  of  the 
exception  constitutes  no  part  of  the  description  of  the  offense 
intended  to  be  created,  and  hence  need  not  be  negatived.  But 
if  we  are  in  error  in  this  view,  it  does  not  follow  that  the  oniis> 
sion  of  the  words,  '^the  breaking  and  entering  of  which  would 
not  constitute  burglary,"  from  the  first  count  of  the  indictment, 
was  necessarily  fatal  to  that  count.  For  even  if  the  exception 
mentioned  in  the  statute  is  not,  in  express  terms^  negatived,  yet 
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if  the  allegatioiiB  found  in-  the  indictment  necessarily  imply 
such  a  negation,  that  wiU  be  sufficient.    For,  as  ia  said  in  10 
American  and  English  Encyclopedia  of  Law,  at  page  581,  upon 
the  anthority  of  State  v.  Price,  12  Gill  &  J.  260,  37  Am.  Dec. 
81,  **the  rule  that  the  indictment  must  negative  exceptions  in 
statutes  does  not  apply  in  a  case  where  the  charge  is  [evidently 
a  misprint  for  "as"]  preferred  ex  natura  rei,  conclusively  im- 
ports a  negative  of  the  ^®  exceptions" — which  case  is  cited 
with  approval  in  10  Encyclopedia  of  Pleading  and  Practice,  at 
page  496.     See,  also,  to  same  effect^  State  v.  Beynolds,  2  Nott 
&  McC.  365,  which  was  an  indictment  under  the  act  of  1816, 
prohihiting  any  person  or  persons  from  playing  at  any  game 
with  cards,  etc.,  except  whist  and  other  specified  games,  when 
there  is  no  hetting  on  said  games,  where  Nott,  J.,  in  delivering 
the  opinion  of  the  court,  uses  this  language:  ^^The  indictment 
ought,  therefore,  to  have  stated  that  the  persons  so  playing 
were  betting  on  the  game,  or  it  should  have  negatived  the  ex- 
ceptions, or  in  some  other  manner  set  out  the  facts,  so  that  it 
might  appear  that  the  defendant  had  committed  some  one  of 
the  offenses  prohibited  by  the  act**  (italics  ours).     Now,  in  this 
case  the  allegation  in  the  first  count  of  the  indictment  is  that 
the   defendant  feloniously   broke   and  entered  ^^the  weather- 
house"  of  one  Eli  Kinard,  which  conclusively  shows  that  the 
bouse  which  the  defendant  is  charged  with  having  broken  and 
entered  was  not  a  house  ^Hhe  breaking  and  entering  of  which 
would  not  constitute  burglary.'*    The  test  of  this  is  that  if  de- 
fendant had  been  charged  with  burglary  under  an  indictment 
containing  language  precisely  like  that  found  in  the  first  count 
of  the  indictment  now  before  us,  he  could  not  possibly  have 
been   legally  convicted.    Why?    Because  the   house  was   not 
such  a  house  as  that  burglary  could  have  been  committed  there- 
in.   It  seems  to  us,  therefore,  that  the  exception  in  the  statute 
was  as  completely  negatived  as  if  the  most  express  terms  of 
negation  had  been  used. 

The  judgment  of  this  court  is,  that  the  order  requiring  the 
solicitor  to  elect  upon  which  coimt  he  would  go  to  trial  be 
affirmed,  but  that  the  order  quashing  the  first  count  in  the  in- 
dictment be  reversed,  and  the  ciase  remanded  for  trial. 

INDICTMENT— ELBOnON  BETWEEN  COUNTS.— If  an  Indict- 
ment contains  two  counts,  the  first  charging  burglary  to  have  been 
committed  In  the  daytime  and  the  second  at  night,  the  court  should 
refuse  to  compel  the  prosecution  to  elect  upon  which  count  It  will 
proceed.  But  in  a  case  of  this  kind  It  is  within  the  discretion  of 
the  court  to  require  such  election:  Bee  extended  note  to  State  v. 
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MD,  98  Am.  Dec  (182.    Oompare  Sbcte  t.  Ndaon,  14  BIcIl  lOS.  M 
Am.  Dec  ISO:  note  to  State  ▼.  B^  82  Am.  Dec  e68»  066. 

THB  BULB  THAT  AN  INDIOTMBNT  MUST  NBGATIVE  ex- 
eeptlone  in  a  statute  does  not  apply  to  a  case  wbere  the  diaise 
preferred  ex  natnra  rel  conclusiyely  Imports  a  negative  of  tbe  ex- 
ceptions: State  y.  Price,  12  GiU  &  J.  200,  87  Am.  Dec  8L 

A  MOTION  TO  QUASH  AN  INDIOTMBNT  is  addressed  to  tiie 
sound  discretion  of  the  court,  and  its  refusal  Is  do  ground  for  ex- 
ertion: Oommonwealtii  t.  Eastman,  1  Oosh.  18Q,  48  Am.  Dec  6B6; 
State  y.  Dayton,  28  N.  J.  U  4%  53  Am.  Dec  270.  Bac^  toe^  Oook  f • 
State,  U  Ga.  69,  56  Am.  Dec  411. 


StBBLB   V.   SOUTHBBH   BaILWAT. 

[86  SOUTX  GABOUHA,  189.) 

RAILBOADS-PBBSUMPnON  OF  NBGUOIDNOB   FBOM 

INJUBY.^The  injury  of  a  passen^r  on  a  railroad  is  prima  tede 
eyldence  of  negligence  In  the  management  of  the  road,  wfakh  eri- 
denoe  the  railroad  company  is  bound  to  rebut. 

BAILB0AD8  — DUTY  TO  PASSBNOBB  ON  FBBI6HT 
TBAIN.^A  carrier  of  a  passenger  on  a  freight  train  la  bound  to 
exercise  the  highest  degree  of  care  consistent  with  the  practical 
and  etBcient  use  of  the  train  for  its  primary  puriKMe  of  tranaport* 
ing  freight,  and  a  passenger  thereon  assumes  such  Inoonyenteao* 
and  rislu  as  usually  attend  the  operation  of  such  train. 

B.  L.  Abn^  and  John  P.  Thomas,  Jr.^  for  the  appdlant 

Moore  &  ThompeoD,  for  the  appellee. 

»^  JONES,  J.  The  judgment  of  the  circnit  court  in  ftii 
case  awarded  plamtiff  two  hundred  dollaia  aa  damages  for  in- 
juries receiyed  while  trayeling  as  a  passenger  in  the  ^cabooee- 
car'^  of  defendant's  freight  train.  While  this  train  was  on  its 
way  from  Bidgeway  to  Columbia,  August  5»  1898,  the  caboose 
and  another  car  became  detached  from  the  remainder  of  the 
train,  and  then  oyertook  and  collided  with  the  rear  end  of  the 
forward  part  of  the  train,  throwing  plaintiff  from  his  seat  acrosi 
the  caboose,  inflicting  injury.  The  collision  was  of  such  foice 
as  to  break  the  couplers  of  the  two  cars  that  had  been  detached 
from  the  rest  of  the  train,  and  knock  one  pair  of  tracks  of  the 
caboose  from  ofiF  its  center  plate.  The  appeal  presents  two  genr 
eral  questions:  1.  The  rule  as  to  presumption  of  negligence  in 
a  case  like  this;  9.  The  degree  of  care  to  be  exercised  by  a  et^ 
rier  of  passengers  on  a  freight  train,  and  the  xiaka  aesmned  \tj^ 
such  passengera. 
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1.  The  drciiit  court  refused  to  charge  appellant's  request 
••*  as  follows:  *The  burden  is  upon  the  plaintifiE  to  show  that 
the  railroad  in  this  case  was  negligent.  Negligence  must  rest 
upon  the  actual  facts  as  shown  by  the  evidence,  and  must  not 
depend  upon  conjecture  or  surmise;  and,  in  the  case  of  a  rail- 
road accident,  where  the  evidence  discloses  the  facts  and  cir- 
cumstances thereof,  there  is  no  presumption  of  negligence." 
The  court  charged  as  follows:  ''Where  a  passenger  is  injured  on 
a  railroad,  there  is,  from  that  fact  alone,  prima  facie  evidence 
of  neglect  in  the  management  of  the  road,  which  evidence  the 
railroad  company  is  bound  to  rebut."  This  refusal  to  charge, 
and  charge,  is  basis  of  the  first  and  second  exceptions.  In  ref- 
erence to  tills  subject,  the  circuit  court  explicitly  charged  the 
jury  that  the  presumption  was  rebuttable,  and  that  the  jury 
must  determine  the  question  of  negligence  from  the  facts  and 
circumstances  of  the  case.  It  will  be  noted  that  the  charge 
complained  of  is  in  the  exact  language  quoted  from  the  case  of 
Hegeman  v.  Western  B.  B.  Co.,  16  Barb.  353,  quoted  by  Judge 
O'Neall  with  entire  approval  in  Zemp  v.  Wilmington  etc.  B.  B. 
Co.,  9  Bich.  89,  64  Am.  Dec.  763,  wherein  it  was  held  that 
proof  that  a  passenger  has  been  injured  on  a  railroad  is  prima 
facie  evidence  of  neglect.  This  learned  judge,  referring  to 
Danner  v.  South  Carolina  B.  B.  Co.,  4  Bich.  334,  55  Am.  Dec. 
678,  said:  ''Surely,  if  a  prima  facie  case  of  negligence  is  made 
out  by  showing  the  fact  that  stock  was  killed  or  injured  on  the 
railroad,  much  more  ought  the  same  result  to  follow  from  a 
passenger  being  injured.  For,  as  to  him,  the  company  under- 
takes to  carcy  safely  as  far  as  human  care  and  foresight  will  go. 
This  liability  can  only  be  discharged  by  showing  that  all  reason- 
able skill  and  diligence  have  been  employed:  McClenaghan  v. 
Brock,  5  Bich.  17."  While  this  rule  is  regarded  as  too  broad 
by  some  courts  of  high  authority,  we  believe  it  is  sustained  by 
reason  and  the  weight  of  authority:  See  cases  collated  in  note, 
5  Ency.  of  Law,  623.  The  reasons  for  the  rule  are:  1.  The  con- 
tractml  relation  between  the  carrier  and  passenger,  by  which 
it  is  incumbent  on  the  carrier  to  transport  with  safety;  hence 
the  burden  of  explaining  failure  of  performanoe  should  be  on 
the  carrier.  ^^  2.  The  cause  of  the  accident,  if  not  exclu- 
sively within  the  knowledge  of  the  carrier,  is  usually  better 
known  to  the  carrier,  and  this  superior  knowledge  makes  it  just 
that  the  carrier  should  explain.  3.  Injury  to  a  passenger  by  a 
carrier  is  something  that  does  not  usually  happen  when  the  car- 
rier is  exercising  due  care;  hence  the  fact  of  injury  affords  a 
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pTesiiinption  that  such  care  is  wanting.  But  if  it  should  be 
granted  that,  as  stated  in  5  Encyclopedia  of  Law,  SM,  'the  betr 
ter  role  is,  that  the  presumption  does  not  arise  from  mere  proof 
of  an  injury  to  a  passenger,  hut  must  be  limited  to  injuries 
caused  by  some  act  on  the  part  of  the  servants  of  tbe  carrier, 
which  may  be  either  acts  of  omission  or  oommiasiony  or  from 
defects  in  the  instrumentalities  of  transportation,"  then  the 
circuit  court  committed  no  error  on  this  poinl.  By  the  plead- 
ings and  the  undisputed  facts  in  this  case,  plttntiff  was  thrown 
from  his  seat  and  injured  by  a  riolent  collision  between  por- 
tions of  the  train  which  in  some  way  became  uncoupled  while 
running.  By  all  the  authorities,  proof  of  injury  under  such 
circumstances  would  raise  a  presumption  of  negligence  caating 
upon  the  carrier  the  burden  of  explaining  that  the  accident  hap- 
pened fiom  a  cause  for  which  it  is  not  responsible,  or  that  it  was 
not  due  to  its  negligence. 

2.  As  to  the  degree  of  care  to  be  exercised  by  the  carrier 
to  a  passenger  on  a  freight  train  and  the  risks  assumed  by  such 
a  passenger.    The  circuit  court  refused  to  charge  the  following 
requests  by  the  defendant:  '^2.  In  boarding  a  freight  train,  pas- 
sengers assume  the  increased  risks  and  diminution  of  comfort 
incident  thereto,  and,  if  the  train  is  managed  with  the  cars 
usual  and  requisite  for  such  trains,  it  is  all  that  those  who  toI- 
untarily  board  them  have  a  right  to  expect;  3.  A  passenger 
upon  a  freight  train  is  presumed  to  assume  the  risks  of  jolts 
and  jars  not  caused  by  the  negligence  of  the  railroad  employes; 
and  in  this  case,  if  you  iSnd  that  it  was  such  a  jolt  or  jar  which 
threw  the  plaintiff  from  his  seat,  he  cannot  recoyer  in  this  ac- 
tion."   On  this  subject  the  court  charged  aa  follows:  *Vow, 
while  they  [carriers]  are  not  insurers  of  passengers,  '^^  yet  the 
law  enjoins  upon  them  the  highest  degree  of  care  in  the  manage- 
ment and  conduct  of  their  cars  to  ensure  the  safety  of  the 
passenger.    Now,  whether  he  boards  a  freight  train,  mixed 
train,  or  passenger  train  does  not  make  any  difference,  so  far 
as  the  liability  of  the  carrier  is  concerned;  his  contract  is  fixed 
when  he  receives  the  passenger's  money — whether  he  receives 
him  on  a  freight  train,  passenger  train,  or  mixed  train,  matteis 
not.    He  assumes  the  obligation  as  soon  as  he  takes  the  pas- 
senger's fare  to  carry  him,  transport  him  to  his  point  of  destina* 
tion,  with  that  degree  of  care  which  the  law  contemplates  he 
should  exercise;  and  he  would  not  be  permitted  to  excuse  him* 
self  from  care  by  reason  of  the  fact  that  he  was  operating  a 
freight  train  at  that  time.    Now,  the  law  does  not  compel  • 
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^mnrnxm  carrier  to  convey  passengers  on  freight  trains — ^ihat 
is  optional  with  them;  hut^  if  they  undertake  to  do  it,  the  law 
then  fixes  upon  them  that  degree  of  care  that  attaches  to  com- 
mon carriers  of  passengers;  and  it  says^  in  the  transportation 
of  a  passenger,  the  carrier  must  use  the  highest  degree  of  skill 
and  care  in  so  conducting  his  carriage  or  his  train  of  cars  as  to 
not  injure  the  passenger.'^  We  think  the  general  charge  above 
flhoxdd  have  been  modified  or  qualified  substantially  in  accord- 
ance with  the  above  requests  to  charge.  A  carrier  of  a  pas- 
senger on  a  freight  train  is  bound  to  exercise  the  highest  degree 
of  care  consistent  with  the  practical  and  efficient  use  of  the 
train  for  its  primaiy  purpose  of  transporting  freight,  and  a  pas- 
senger thereon  assumes  such  inconvenience  and  risks  as  usually 
attend  the  operation  of  such  train  with  all  reasonable  skill  and 
caution  as  a  freight  train.  Whatever  the  mode  of  conveyance, 
whether  by  passenger,  mixed,  or  freight  train,  the  carrier  is  lia- 
ble for  any  negligence  resulting  in  injury  to  a  passenger,  and 
in  that  sense  the  law  requires  the  highest  degree  of  care  in  all 
cases,  but,  in  applying  this  rule,  the  jury  should  take  notice  of 
the  particular  mode  of  conveyance.  For  illustration,  in  the 
management  of  a  regular  passenger  train,  the  highest  degree  of 
care  may  require  the  use  of  a  bell  cord,  or  a  brakeman  on  each 
car,  or  automatic  brakes,  ^^^^  but  in  the  management  of  a  freight 
train  the  same  degree  of  care  may  not  require  these  things.  To 
require  of  freight  trains  all  the  safeguards  against  danger 
which  is  required  of  a  passenger  train  might  render  the  opera- 
tion of  freight  trains  impracticable  in  many  localities.  These 
views  are  supported  by  the  following  authorities:  Chicago  etc. 
By.  Co.  V.  Amol,  144  111.  261;  Olds  v.  New  York  etc.  R  B.  Co., 
172  Mass.  73;  Dunn  v.  Grand  Trunk  By.  Co.,  68  Me.  187,  4  Am. 
Sep.  272;  Wallace  v.  Western  North  Carolina  B.  B  Co.,  98 
N.  C.  494,  2  Am.  St.  Bep.  348;  Crine  v.  East  Tennessee  fi.  B. 
Co.,  84  Ga.  661;  McQee  v.  Missouri  Pac.  By.  Co.,  92  Mo.  208, 
1  Am.  St.  Bep.  709;  Delaware  etc.  By.  Co.  v.  Ashley,  67  Fed. 
Bep.  209;  14  C.  C.  i^.  373;  Indianapolis  etc.  By.  Co.  v.  Horst, 
93  U.  S.  291;  Louisville  etc.  By.  Co.  v.  Bisch,  120  Ind.  549. 
There  is  force  in  the  view  that  since  the  undisputed  fact  is  that 
the  injury  resulted  from  the  violent  colliding  of  detached  por- 
tions of  the  train,  while  moving  on  its  journey,  such  a  col- 
lision, as  matter  of  law^  is  not  usually  and  reasonably  incident 
to  the  management  with  proper  skill  and  caution  of  a  freight 
train,  having  due  regard  to  its  primary  uses  and  purposes,  and 
so  was  not  one  of  the  risks  assumed  by  the  passenger,  and,  inas- 
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much  M  the  court  left  it  to  the  jnrj  to  detennine  the  isBiie  u 
to  n^ligence  under  other  instractioDB^  that  negligence  u  the 
irant  of  ^the  care  and  caution  that  would  be  exennaed  by  a 
leaaonaMe  and  prudent  person  under  the  circumst&ncea  of  the 
aituation/'  the  failure  to  inatruct  the  jury  as  requested  was  not 
prejudicial.  But  as  we  cannot  be  sure  from  the  brief  before  us 
that  the  jury  may  not  have  found  the  issue  of  n^ligence  against 
defendant  because  of  the  absence  of  some  saf^uard  against 
danger  which  the  highest  degree  of  care  would  require  in  the 
management  of  a  regular  passenger  train,  we  think  there  should 
be  a  new  trials  under  unequivocal  instructionfl  in  aooordanoe 
with  the  yiewB  herein  announced. 

The  judgment  of  the  circuit  is  reversed,  and  the  case  re- 
manded for  a  new  triaL 


RAILROADS^PRESUMPTION  OF  NBGLIOENGB  FROM  AO 
OIDBNT. — The  simple  occurrence  of  an  accident  with  reaoltiiia  in^ 
Jm7  to  a  passenger  raises  a  presumption  of  negligence  upon  the 
part  of  the  carrier,  and  casts  upon  him  the  burden  of  proving  that 
the  accident  occurred  without  his  fault:  See  extended  note  to  Phfla- 
delpbia  etc  R.  R.  Co.  v.  Anderson,  20  Am.  St  Rep.  490-482;  Ue- 
Cafferty  v.  Pennsylvania  R.  R.  Co.,  193  Pa.  8t  S39,  ante,  p.  CeOL 

RAILROADS.— A  PASSENGER  ON  A  FREIGHT  TRAIN  is  en- 
titled to  the  highest  degree  of  care  and  diligence  from  the  raUway 
company:  Ohio  Valley  Ry.  Ck>.  v.  Watson,  93  Ky.  654^  40  Am.  St 
Rep.  211.  He  is  entitled  to  the  same  degree  of  care  as  passengers 
on  regular  trains,  except  that  he  acquiesces  in  the  usual  incidents 
and  condoct  of  a  freight  train  as  managed  by  prudent  and  com* 
petent  men:  McGee  v.  Missouri  Pac  Ry.  Co.,  92  Mo.  208»  1  Am. 
St  Rep.  706.  See,  too,  lUinois  Cent  R.  R.  Ca  v«  Bebee^  174  lU. 
13,  06  Am.  St  Rep.  268. 


MoNair  V.  MOORB. 

[66  South  Gabolina,  486.] 

NBG0TIABL1D  INSTRUMBNTS-PIiAOB  OP  PAYMENT.- 
The  dating  of  a  note  at  a  particular  place  is  not  sufficient  to  make 
It  payable  at  that  place. 

NBGOTIABLB  IN STRUMBNTS— INTEREST  AFTER  MA- 
TURITT— DEFENSE.— The  maker  of  a  note  is  not  liable  for  the 
payment  of  interest  on  a  note  after  maturity  if,  at  the  time  d 
maturity  and  at  the  place  designated  in  the  note,  he  was  ready 
and  offered  to  pay  the  full  amount  due  on  the  note. 

NEGOTIABLE  INSTRUMENTS-ACTION  ON— DEMAND 
FOR  PAYMENT.— The  payee  of  a  promissory  note  Is  not  required 
to  make  demand  for  payment  after  maturity  before  commencing 
suit  thereon. 
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Steyenson  &  Matheson^  for  the  appellant. 
B.  T.  Caston,  for  the  appellee. 

*^  McIVER,  C.  J.  The  action  in  this  case  was  bronght  to 
TecoTer  the  balance  due  on  a  note^  bearing  date  the  23d  of 
March,  1896,  whereby  the  defendant  promised  to  pay  to  the 
order  of  Mrs.  Jennie  M.  Peguee,  on  or  before  the  first  day  of 
January  next,  after  said  date,  the  sum  of  fifteen  hnndred  dol- 
lars, with  interest  after  maturity  at  the  rate  of  eight  per  cent 
par  annum,  until  fully  paid,  and  was  dated  at  Bennettsville, 
South  Carolina.  The  complaint  was  in  the  usual  form,  and 
alleged  that  the  payee  before  maturity  indorsed  the  same  to 
plaintiff  for  value  received;  and  also  alleged  that  no  part  there- 
of had  been  paid,  except  the  sum  of  fifteen  hundred  dollars, 
which  was  paid  upon  the  twenty-sixth  day  of  March,  1897. 
Judgment  was  demanded  for  the  sum  of  twenty-eight  dollare 
and  fifty-eighi  cents,  being  the  interest  on  the  principal  sum 
named  in  the  note  from  the  first  day  of  January,  **^  1897,  to 
the  twenty-sixth  day  of  March,  1897,  with  interest  thereon  from 
the  last-named  date.  The  answer  admits  all  the  allegations  of 
the  complaint,  except  that  there  is  any  balance  due,  and  on  the 
contrary  altegee,  in  the  second  paragraph,  that  the  note  had 
been  paid  in  full.  In  the  third  paragraph  of  the  answer  the 
allegations  are  as  follows:  '^That  when  the  said  note  matured, 
he  had  the  money  on  hand  to  pay  the  same,  and  was  ready  and 
waiting  to  pay  it,  and  kept  the  money  ready  to  pay  the  same  on 
demand,  but  the  same  was  not  presented  for  payment  until 
March  26,  1897,  and  he  immediately  paid  the  same  in  full. 
That  the  failure  to  present  the  same  for  payment  was  due  to 
the  default  of  the  plaintiff,  and  for  the  purpose  of  getting  the 
high  rate  of  interest  stipulated  for;  and  the  said  failure  to 
present,  coupled  with  the  readiness  of  defendant  to  pay  the 
same,  prevented  interest  from  running,  and,  when  presented, 
only  the  principal  sum  was  due,  and  that  has  long  since  been 
paid,  being  paid  promptly  on  demand/'  It  is  stated  in  the 
^'case'*  that,  at  the  hearing  before  his  honor.  Judge  Watts^  "it 
was  admitted  by  def endcinVs  attorneys  that  the  defense  of  pay- 
ment generally  was  not  set  up  in  the  answer,  as  might  be  in- 
ferred from  paragraph  2  of  answer,  but  the  defense  relied  upon 
the  plea  of  payment  as  made  in  the  third  paragraph  of  the 
answer.*'  The  plaintiff  demurred  to  the  answer  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  de- 
feiue,  in  the  particulars  stated  in  writing,  in  accordance  with 
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the  role  of  conrt,  which  need  not  be  set  ont  here.     The  circuit 
judge  sustained  the  demurrer  and  rendered  judgment  for  the 
plaintiff  for  the  balance  claimed  to  be  due  in  the  complaint. 
From  this  judgment  defendant  has  appealed  upon  the  several 
grounds  set  out  in  the  record,  which  need  not  be  stated  here,  as 
the  sole  queetion  which  we  are  called  upon  to  determine,  under 
the  admission  of  counsel  stated  in  the  record  as  copied  above, 
IB  whether  the  facts  stated  in  the  third  paragraph  of  the  answer 
set  out  above  are  sufficient  to  constitute  a  defense.     Or,  to  state 
the  question  more  precisely,  Is  the  fact  that  the  ^^^  maker  of 
this  note  had  the  money  on  hand  to  pay  the  same  when  the 
note  matured,  *'and  was  ready  and  waiting  to  pay  it,  and  kept 
the  money  ready  to  pay  the  same  on  demand,**  and  did  pay  the 
principal    sum   as    soon  as    it  was     demanded — ^nearly  three 
months  after  maturity — sufficient  to  relieve  the  defendant  from 
the  obligation  to  pay  interest  from  maturity  to  the  date  of  such 
payment?    It  will  be  observed  that  in  the  note  which  consti- 
tutes the  basis  of  this  action  no  place  of  payment  is  specified, 
for  the  fact  that  the  note  was  dated  at  Bennettsville,  South  Car- 
olina, is  not  sufficient  to  make  it  payable  at  that  place,  as  held 
in  Miller  v.  Thompson,  1  Bice  Dig.  129,  and  Galpin  v.  Hard, 
3  McGord.  400,  15  Am.  Dec.  640.    But  even  when  the  place  of 
pa3rment  is  specified  in  the  note^  it  is  not  necessary  to  either 
allege  or  prove  that  the  note  was  presented  and  pajrment  de- 
manded at  such  place,  in  order  to  give  a  right  of  action  against 
the  maker,  though    it  is  otherwise  when  the  action  is  brought 
against  the  indorser;  and  it  seems  to  us  that  counsel  for  appel- 
lant in  their  argument  have  failed  to  observe  this  distinction; 
for  in  several  of  the  cases  which  they  cite  the  action  was  against 
the  indoreer:  4  Am.  &  Eng.  Ency.  of  Law,  373,  2d  ed.,  373; 
Wallace  v.  McC/onndl,  13  Pet.  136;  Clarke  v.  Gordon,  3  Rich. 

311,  45  Am.  Dec.  768:  and  McKenzie  v.  Durant,  9  Rich.  61, 
where  O^Neall,  J.,  in  delivering  the  opinion  of  the  court,  uses 
this  pertinent  language:  '^The  maker  of  the  note  has  no  right 
to  expect  a  demand  of  payment  to  be  made.  It  is  his  business 
to  meet  the  payment  when  by  the  terms  of  it  he  has  promised 
to  make  it.'* 

But  counsel  for  appellant  contends  that  inasmuch  as  there 
was  no  designation  of  any  place  of  payment  in  the  note,  it  be- 
came, as  a  matter  of  law,  payable  at  defendant's  place  of  resi- 
dence, and  the  allegation  in  the  answer  that  when  the  note 
matured  '*he  had  the  money  on  hand  to  pay  the  same,  and  was 
ready  and  waiting  to  pay  it,  and  kept  the  money  ready  to  pay 
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the  Bame  on  demand,^  vas  saffideiit  to  reUere  him  from  the 
pajment  of  interest  after  matniity;  and  he  baaes  hia  contention 
KOL  the  case  of  Wallace  t*  ^^  McConnell^  13  Pet  136,  where  it 
ia  aaid:  *^  actions  on  promissory  notes  against  the  maker 
•  •  •  •  and  the  note  •  •  •  •  is  made  payable  at  a  specified  time 
«nd  place,  it  is  not  necessary  to  aver  in  the  declaration  or  prove 
0n  the  trial  that  a  demand  of  payment  was  made  in  order  to 
maintain  the  action*    Bnt  if  the  maker  •  •  •  •  was  at  the  place 
at  the  time  designated,  and  was  ready  and  offered  [italics  ours] 
to  pay  the  money,  it  was  matter  of  defense  to  be  pleaded  and 
proved  on  his  part/*  which  language  is  quoteid  with  approval  in 
Langston  t.  South  Carolina  B.  B.  Co.,  2  S.  C.  253.    But  the 
appellant  in  his  allegations  omits  the  very  important  words  ''and 
offered,''  which  we  hare  italicized  in  the  foregoing  quotation. 
Hia  allegations,  therefore,  do  not  bring  his  case  within  the  prin- 
ciple upon  which  he  relies;  for  there  is  no  allegation  that  he  has 
effiered  to  pay  the  note,  either  to  the  original  payee  or  to  the 
plaintiff,  her  indorsee,  or  that  he  ever  notified  either  of  them 
that  he  was  ready  and  willing  to  pay  the  same.    So  that,  even 
conceding  (for  the  purposes  of  this  case  only)  that  the  principle 
upon  which  appellant  relies  ia  applicable  to  an  action  on  a  note 
in  which  no  place  of  payment  ia  designated,  it  still  cannot 
avail  him,  for  the  reason  that  there  is  no  allegation  of  any  offer 
to  pay  the  note  at  any  time  or  place;  for^  as  is  said  in  25  Amer- 
ican and  English  Encyclopedia  of  Law,  first  edition,  at  page 
916:  'The  mere  readiness  and  willingness  of  a  debtor  to  pay  the 
debt  when  due  amounts  to  nothing  without  an  offer  or  tender 
of  payment  by  him  and  a  refusal  by  the  creditor.''    The  ease 
of  Bank  of  Charleston,  v.  Zom,  14  S.  C.  444,  37  Am.  Bep.  733, 
relied  upon  by  appellant,  is  veiy  different  from   this   case. 
There  the  action  was  brought  by  the  bank,  as  indorsee,  upon  a 
note  made  by  defendant  to  Wroton  ft  DowUng,  his  factors,  pay- 
able at  their  office,  on  the  first  day  of  October,  1876.    This  note 
was  transferred  before  maturity  to  the  bank  by  Wroton  ft  Dowl- 
ing,  as  collateral  security  for  their  own  note  to  the  bank,  and 
the  defendant,  without  notice  of  sucb  transfer,  left  with  Wroton 
ft  Dowling  sufficient  funds  to  pay  the  note  at  maturity.    Subse- 
quently, he  had  a  settlement  with  Wroton  ft  Dowling,  in  which 
he  was  ^"^  charged  with  the  amount  of  the  note  and  credited 
with  the  funds  deposited  to  meet  it  at  maturity.    Very  soon 
after  Wroton  ft  Dowling  failed,  and  the  bank  brought  its  action 
on  the  note  against  Zom.    The  circuit  judge  charged  the  jury 
that  if  they  believed  the  plaintiff  was  guilty  of  laches  in  not 
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payment  of  the  note  at  the  office  of  Wroton  & 
Dowling  before  their  failure^  and  that  plaintiff  would  ha? c  re- 
ceived the  money  if  the  note  had  been  presented,  and  by  their 
failure  to  do  so  the  defendant  lost  his  money,  they  should  find 
for  the  defendant.  The  jury  so  found  and  the  judgment  vaa 
affirmed.  IVom  this  statement  it  is  obvious  that  the  two  esses 
are  unlike,  and  that  there  is  scarcely  a  resemblance  between 
them.  Indeed,  there  is  no  allegation  in  the  answer  that  the  de- 
fendant has  sustained  any  loss  by  reason  of  the  &ilure  of  the 
plaintiff  to  demand  payment  of  the  note  at  maturity,  which,  ii 
we  have  seen,  he  was  imder  no  obligations  to  do. 

Looking  at  the  case  in  the  light  of  reason  and  common  seiiBe, 
it  seems  to  us  that  we  must  reach  the  same  conclusion  ss  that 
to  which  we  hare  been  conducted  by  the  authorities.  The  de- 
fendant is  sued  to  enforce  the  obligation  into  which  he  entered 
when  he  signed  the  note.  What  was  the  obligation?  To  pay 
the  sum  of  money  mentioned  in  the  note  on  the  first  day  of 
January,  1897.  His  own  allegations  show  that  he  failed  to 
comply  with  that  obligation,  and  he  thereby  incurred  the  obli- 
gation to  pay  interest  on  that  sum  of  money  at  the  rate  of  eight 
per  cent  per  Jtnwwin^  until  the  sum  was  fully  paid;  and  no  &ets 
are  alleged  in  the  answer  sufficient  to  relieve  him  from  that 
obligation.  As  we  understand  it,  when  one  person  promises  to 
pay  to  another  a  specified  sum  of  money  on  a  designated  day, 
it  becomes  his  legal  duty  to  seek  out  his  creditor  and  make  the 
payment  as  promised,  and  it  is  no  part  of  the  duty  of  the  cred- 
itor to  make  demand  for  the  money  due,  as  we  have  seen,  before 
he  can  bring  his  action  to  enforce  the  performance  of  the  de- 
fendant's contract  according  to  its  terms.  It  seems  to  m, 
theref orOy  that  in  no  view  of  the  case  was  there  ^^  any  error 
upon  the  part  of  the  circuit  judge  in  sustaining  the  demoirer. 

The  judgment  of  this  court  is  that  the  judgment  appealed 
from  be  affirmed. 


NEGOTIABLE  INSTRUMENTS— PAYMENT.— The  maker  of  a 
note  payable  at  a  particular  time  and  place  is  liable  thereon,  tbongb 
It  is  not  presented  at  the  time  and  place  named;  but  he  may  arold 
the  payment  of  future  interest,  damages,  and  costs  of  suit  by  a  plea 
therein  alleging  both  a  readiness  and  ability  to  pay  at  the  time 
and  place  designated  and  ever  since,  and  that  he  brings  the  money 
Into  court  for  that  purpose:  Greeley  v.  Whitehead,  85  Fla.  628,  48 
Am.  St.  Rep.  258. 

NBGOTIABIiB  INSTRUMENTS— PLACE  OP  PAYMBNT.-ZftJ 
place  at  which  a  note  is  to  be  paid  is  not  necessarUy  indicated 
by  the  place  at  which  it  Is  dated:  Galpin  v.  Hard,  8  McCoi4  S9i 
16  Am.  Dec.  6i0.  and  see  the  extended  note  thereto. 
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INSURANCB— PLEADING  DBFENSB.— In  an  action  on  an 
insoranco  policy,  containing  a  provision  that  the  policy  shall  be 
void  if  the  insured  has  knowledge  of  the  commencement  of  fore- 
closure proceedings  against  any  property  covered  by  the  policy,  an 
answer,  which  sets  np  as  a  defense  a  breach  of  this  provision,  is 
good  on  demurrer. 

INSURANCE  —  CONSTRUCTION  OP  STIPULATION.  — 
Where  an  insurance  policy  contains  a  provision  that  the  policy  shall 
be  void  'If,  with  the  knowledge  of  the  Insured,  foreclosure  pro> 
ceedings  be  commenced,"  the  knowledge  of  such  proceedings  need 
not  antedate  or  coexist  with  their  commencement,  but  is  required 
only  when  the  papers  are  served,  and  the  forfeiture  takes  effect  at 
that  time. 

King  &  Spalding  and  Parker  &  Oreene^  for  the  appellant. 

M.  P.  De  Bmhly  for  the  appellee. 

'»>  POPi;  J.  To  understand  this  appeal  it  will  only  be 
necessary  to  state  that  the  defendant  insurance  company  issued 
its  policy  whereby,  for  a  valuable  consideration  at  the  time  paid, 
it  agreed  to  insure  the  plaintiff's  dwelling-house  against  loss  by 
fire,  valued  at  sixteen  hundred  dollars,  to  the  amount  of  twelve 
hundred  dollars,  from  May  26,  1896,  to  May  26,  1897,  and 
by  an  indorsement  on  the  policy  it  was  made  payable  in  case 
of  loss  to  Agnes  L.  Lawing  as  her  interest  might  appear. 
The  house  was  burned  on  the  twenty-second  day  of  Septem- 
ber, 1896.  Notice  of  fire  and  proofs  of  loss  were  served  on 
defendant.  Payment  not  being  made,  the  present  action  was 
commenced  Jnly,  1897.  The  defendant  claimed  that  the 
policy  was  rendered  null  and  void  because  Mrs.  Agnes  L.  Law- 
ing began  her  action  for  the  foreclosure  of  the  mortgage  she 
held  on  the  house  and  lot  of  plaintiff,  which  had  been  in- 
sured by  defendant  company  on  the  13th  of  August^  1896, 
and  service  of  copies  of  pleadings  was  made  on  said  plaintiff 
on  the  fourteenth  day  of  August,  1896.  The  clause  of  the  pol- 
icy in  question  was  in  these  words:  ^This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed  hereon  or  added 
hereto,  shfdl  be  void  if,  ...  .  with  the  knowledge  of  the  in- 
sared,  foreclosure  proceedings  be  commenced,  or  notice  given 
of  any  sale  of  any  property  covered  by  this  policy,  by  yirtue  of 
any  mortgage  or  trust  deed.''  When  this  forfeiture  was  set  up 
in  the  defendant  company's  answer  as  a  defense  to  plaintiff's 
action,  plaintiff  interposed  a  demurrer  because  the  answer 
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did  not  state  facta  sufficient  for  a  defense.  After  aigmnent^ 
his  honor.  Judge  Klugh,  granted  an  order  sustaining  plaiatiff'a 
said  demurrer,  and  although  defendant  gave  notice  of  an  appeal 
from  the  order,  the  circuit  judge  ordered  the  trial  to  proceed, 
which  resulted  in  a  verdict  from  the  jury  for  the  full  amount 
claimed  by  the  plaintiff  to  be  due.  Defendant  company  now 
asks  this  court  to  reverse  the  judgment  of  the  circuit  decree, 
and  to  declare  it  error  in  the  circuit  judge  when  he  sustained 
plaintiff's  demurrer  to  defendant  company's  answer. 

It  seems  to  us  that  the  circuit  judge  was  in  error  in  sustain- 
iug  the  demurrer  in  the  case  at  bar.  The  language  of  the  con- 
tract of  insurance  is  explicit,  that  if  the  insured  has  knowledge 
of  the  commencement  of  foreclosure  proceedings  the  policy  shall 
be  rendered  void.  We  think  the  allegations  of  the  answer  are 
explicit  in  setting  up  this  defense.  Here  is  the  allegation  as 
quoted  from  the  answer  in  question:  'Tor  a  further  defense  said 
defendant  sets  up  the  condition  and  stipulation  of  said  policy, 
to  wit:  This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  if  with 
the  knowledge  of  the  insured  foreclosure  proceedings  be  com- 
menced, or  notice  given  of  sale  of  any  property  covered  by  this 
policy,  by  virtue  of  any  mortgage  or  trust  deed' ";  and  alleged 
that  on  August  13,  A.  D.  1896,  Mrs.  Lawing,  the  mortgagee, 
instituted  proceedings  to  foreclose  said  mortgage  against  His. 
Korris  in  said  court  of  common  pleas  of  Abbeville  county;  that 
notice  of  said  proceedings  was  served  upon  and  received  by  the 
plaintiff  on  August  14,  A.  D.  1896,  aiter  the  writing  of  the 
policy  sued  on  and  prior  to  the  date  of  the  fire,  and  that  at 
the  date  of  said  fire  there  were  in  existence  the  aforesaid  pro- 
ceedings to  foreclose  said  mortgaget,  of  which  the  insured  had 
knowledge;  that  said  proceedings  constituted  a  breach  of  said 
covenant  and  condition  of  said  policy  of  insurance  above  quoted, 
and  rendered  the  same  void;  and  that  said  policy  was  void  and 
^^  of  no  effect  on  September  23,  1896,  ''and  had  been  ao  con- 
tinuously since  August  14^  1896,  and  still  was  void.''  '  As  before 
remarked,  these  allegationa  are  explicit.  The  stipulation  in 
question  is  a  part  of  plaintiff's  contract  with  the  defendant  in* 
surance  company.  The  latter  now  pleads  this  stipulation,  as  it 
had  a  right  to  do.  We  wish  to  be  clearly  understood:  We  are 
passing  upon  the  demurrer — we  are  not  passing  upon  any  de> 
f ense,  or  defenses,  if  such  exists,  which  the  plaintiff  may  inter* 
pose  to  this  stipulation  in  the  contract  of  the  parties. 
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It  is  urged  that  the  language  in  which  the  stipulation  ia 
couched  requires  us  to  so  construe  the  same  as  that  the  knowl* 
edge  of  the  insured  of  these  foreclosure  proceedings  must  ante* 
date  or  coexist  with  the  commencement  of  such  proceedings, 
which  was  on  the  13th  of  August^  1896,  when  in  point  of  fact 
the  plaintiff  only  knew  of  such  proceedings  on  the  next  day — 
the  fourteenth  day  of  August,  1896.  We  cannot  accept  any 
such  Tiew.  It  is  obvious  that  the  stipulation  in  question  was 
intended  by  the  insurance  company  to  cover  aix.  instance  when 
temptation  should  be  most  grievous  to  the  insured;  for,  she 
being  unable  to  discharge  the  mortgage,  would  see  the  day  of 
settlement  with  her  mortgagee  fast  approaching,  and,  therefore, 
temptation  to  destroy  by  fire  would  prove  more  attractive  than 
eyer  before.  Hence,  the  insurance  company  expressly,  in  plain, 
unambiguous  word^  stipulated  that  such  proceedings  when 
known  to  the  mortgagor  should  render  the  policy  of  insurance 
void,  unless  otherwise  provided  by  an  agreement.  We  hava 
never  had  this  clause  of  a  policy  of  insurance  before  us  at  any 
time  before  this,  but  we  will,  now  give  it  our  attention.  Stress 
is  laid  on  the  fact  that  section  120  of  our  Code  of  Procedure 
states  that  an  action  is  commenced  when  the  summons  is  de* 
livered  into  the  hands  of  the  sheriff  with  the  intention  that  he 
shall  serve  the  same.  The  full  text  of  section  120  is:  ''An  ac- 
tion is  commenced  as  to  each  defendant  when  the  summons  is 
served  on  him,  or  on  a  codefendant  who  is  a  joint  contractor 
or  otherwise  united  in  interest  with  ^^  him.  An  attempt  ta 
commence  an  action  is  deemed  equivalent  to  the  commencement 
thereof,  within  the  meaning  of  this  title,  when  the  summons  is 
delivered,  with  the  intent  that  it  shall  be  actually  served,  ta 
the  sheriff,  etc.''  It  may  be  well  to  notice  that  by  the  terms 
of  this  section  an  action  is  actually  commenced  when  it  is  served 
upon  the  defendant.  Then,  an  attempt  to  commence  an  action 
is  deemed  equivalent  to  the  commencement  thereof  when  deliv- 
ered to  the  sheriff,  etc.  Not  that  this  deliveiy  to  the  sheriff  is 
actually  a  commencement  of  the  action,  but  the  equivalent  to* 
such  commencement.  This  view  is  fortified  by  section  148, 
which  provides:  ^Civil  actions  in  the  courts  of  record  of  this 
state  shall  be  oonmienced  by  service  of  a  summons."  When, 
therefore,  parties  to  a  contract  made  in  this  state  used  the 
words  ''commencement  of  an  action,''  so  far  as  knowledge  of 
notice  of  such  action  is  concerned,  we  should  hold  that  such 
commencement  was  by  service  upon  the  defendant.  We  so  hold 
in  this  instance.    Inasmuch  as  we  have  held  that  the  circuit 
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judge  was  in  error  in  sustaining  the  demurrer  to  the  ansirer 
of  defendant  insurance  company,  of  course  he  vas  in  error  in  re- 
fusing to  allow  the  introduction  of  the  record  of  the  f oredosoie 
proceedings  between  Agnes  L.  Lawing,  as  plaintiffj  against 
Julia  E.  Norris^  defendant. 

But  plaintiff  suggests  additional  grounds  to  snatam  flie  cir- 
cuit judge  other  than  that  embraced  in  his  order.  Bole  18  of 
circuit  court  rules  shuts  off  the  consideration  of  any  other 
ground  of  demurrer  except  that  brought  to  the  attention  of  the 
circuit  judge;  hence  the  additional  grounds  of  respondent  to  sus- 
tain circuit  judgment  are  unavailing.  These  grounds  were  not 
made  at  trial,  nor  can  we  aaerihe  any  potenqr  to  the  position 
that  defendant  is  estopped  from  raising  its  defanse  because  no 
part  of  premium  was  restored.  It  is  time  enougji  to  do  this 
when  policy  is  returned  for  canoellation;  such  is  the  langosge 
of  the  policy  itself.  It  f ollowi^  therefore!,  ^"^  that  all  the  pro- 
ceedings in  the  court  below  as  to  the  trial  of  this  cauas  must 
be  reversed. 

It  is  the  judgment  of  this  court  that  the  judgment  of  iha 
circuit  court  be  reversed,  and  that  the  action  be  remanded  to 
the  circuit  court,  with  directions  to  annul  the  order  sustaining 
the  demurrer  to  defendant's  answer,  and  for  such  other  proceeds 
ings  as  may  be  necessary. 

IN8T7RANCK-CONDITION  AGAINSTT  FOBEH3L08URB.— Under 
a  policy  of  Insurance  conditioned  to  be  void  **itt  within  the  knowl- 
edge of  the  assured,  foreclosure  proceedings  be  conmienoed,'*  It  Is 
not  necessary  that  a  sale  should  be  effected,  but  It  Is  sufBdent  tbtt 
notice  of  the  sale  has  been  given  or  foreclosure  proceedings  otho^ 
wise  commenced:  Note  to  Horton  v.  Home  Ins.  Co.,  66  Am.  8t 
Rep.  724.  Such  a  condition,  however,  Is  operative  agahist  the  mort- 
gagor only,  and  does  not  avoid  the  policy  as  against  the  mort- 
gagee on  the  commencement  by  him  of  a  suit  to  f(«eclose  his  mort- 
gage: Lancashire  Ins.  Oo.  v.  Boardman,  68  Kan.  838,  82  Am.  8t 
Rep.  621.  See.  too^  Hortott  T.  Home  Ins.  Co.,  122  N.  GL  4061  6B 
Am.  St.  Rep.  717. 
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INSUBANCB— MUTUAD-WAIYBB.— The  doctrine  of  walTor 
M  iqpplled  to  ordinary  inBoranoe  eompanles  is  applicable  to  mntoal 
tnannmce  eompanlea. 

INBUBANOB-PBOOF  OF  LOSS-OBJBOTION  TO.— Where 
tiie  proof  of  loea  Is  not  made  In  strict  conformity  with  the  form 
prescribed  by  the  policy,  the  Insurance  company  walyes  the  right 
to  object  to  the  form  of  snch  proof  by  falling  to  object  to  the 
proofs  and  not  reqidrlng  other  proper  evldenee*  and  by  contesting 
the  case  npon  Its  merits. 

INSUBANGB^FOBFBITUBB  FOB  ADDITIONAL  IN8UB- 
ANCI&-NOTIOB  TO  GOMPANY.^Where  an  Insurance  policy  is, 
by  Its  terms,  declared  to  be  void.  If,  at  the  time  of  Its  issuance, 
thoe  was  other  Insurance  on  the  property,  the  fiict  that  other 
Insurance  existed  on  the  property  will  not  cause  a  forfeiture  of  the 
policy,  when  the  Insurance  company  had  Imputed  notice^  through 
Its  agent,  of  the  ezistenoe  of  such  Insurance. 

William  N.  Oraydon^  for  the  appeUant. 
McCullough  ft  Martiiiy  for  the  appellee. 

*^  OABY,  J.  Tlie  defendant  is  a  ooipoiation  ehartered 
under  the  laws  of  this  state  for  the  purpose  of  oonducting  the 
buflinees  of  fire  and  life  insurance  on  the  assessment  plan.  On 
the  20th  of  November,  1897,  the  defendant  issued  a  policy  of 
insurance  to  the  plaintiff  on  her  dwelling-house,  in  the  county 
of  Abbeyille^  for  two  hundred  dollars,  and  on  the  22d  of  De- 
cember, 1897,  it  insured  the  said  propcorty  in  the  additional  sum 
of  two  hundred  dollars.  The  dwelling-house  was  totally  de- 
stroyed by  fire  on  the  81st  of  December,  1897,  and  this  action 
was  brought  to  recorer  the  said  insurance.  His  honor,  the 
presiding  judge,  granted  an  order  of  nonsnit  on  grounds  which 
will  be  hereiniuEter  mentioned. 

The  respondent's  attorney  virtually  oonoedea  in  hia  argu- 
ment that  if  the  rule  laid  down  in  the  cases  of  Sample  v. 
London  etc  Ins.  C!o.,  42  S.  0.  14,  Copeland  v.  Western  Asenr. 
Co.,  43  S.  C.  26»  Schroeder  v.  Springfield  Ins.  Cio.,  51  S.  0. 
180,  and  other  recent  cases  as  to  waiver,  were  applicable  to 
this  case^  the  circuit  judge  erred  in  granting  the  nonsuit  In 
16  American  and  English  Encyclopedia  of  Laiw,  17,  18,  it 
is  said:  ^^The  only  distinction  between  contracts  of  mutual 
insurance  and  other  insurance  contracts  oonsiBts  in  the  fact 
that  the  liquidation  of  those  of  the  former  dass  is  made  from 
a  fund  obtained  by  periodical  tax  ufoa  the  members  at  stated 

Be  &1P^  \QU  LZXIV.-^ 
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mterrals,  or  bb  required,  while  in  other  cases  the  amount  stip- 
ulated to  be  paid  to  the  benefidaiy  is  absolute,  and  dependent 
only  upon  the  success  of  the  business,  and  the  ability  of  the 
insurer  to  pay  the  stipulated  indemnity/'  In  the  same  Tolume, 
at  page  26,  the  following  language  from  Bacon  on  Benefit  Soci- 
eties and  life  ^^^  Insurance,  section  78,  is  quoted  with  ap- 
proval: '^So  far  as  corporations  carrying  on  a  life  insurance  bufii« 
ness,  either  on  the  plan  of  annual,  semi-annual,  or  quarterly 
premiums,  and  the  accumulation  of  a  reseire  fund,  or  upon  the 
new  assessment  plan,  where  calls  are  made  as  necessity  requires, 
monthly  or  less  or  more  frequently,  are  concerned,  it  may  be 
said  that  it  is  hard  to  conceiTe  of  any  reason  why  such  organ- 
izations should  be  governed  by  any  rules  different  from  those 
governing  other  corporationa"  Corporations  carrying  on  the 
business  of  insurance  on  the  assessment  plan,  or  on  the  other 
plan  just  mentioned,  have  the  same  object  in  view — there  is 
the  same  necessity  for  intrusting  the  conduct  of  the  business 
to  a  certain  number  of  persons^  and  there  is  no  reason  why  a 
more  favorable  rule  should  prevail  in  behalf  of  those  oonductixig 
business  on  the  assessment  plan  than  those  carrying  on  the  busi* 
ness  on  a  different  plan.  It  is  contended  that  a  different  role 
was  announced  in  the  case  of  Joye  v«  South  Carolina  Hut.  Ina 
Co.,  64  S.  C.  871.    In  that  case  the  plaintiff  &iled  to  pay  the 

assessments  ordered  on  the day  of  December,  1896,  and  on 

the  27th  of  January,  1897;  she  was  notified  on  the  27th  of  Feb- 
ruary, 1897,  that  her  policy  was  suspended  for  failure  to  pay  the 
said  assessments;  the  property  was  destroyed  by  fire  on  the  13th 
of  March,  1897,  and  she  did  not  forward  the  money  to  pay  the 
assessments  until  after  the  fire.  The  nineteenth  by-law  was 
as  follows:  "All  assessments  must  be  paid  within  thirty  days 
after  written  notice  is  mailed.  If  not  paid,  the  policy  shall  be 
suspended,  and  be  liable  to  assessment  until  the  policy  is  prop- 
erly canceled.  Suspended  policies  may  be  reinstated  without 
extra  cost  by  the  assured  paying  back  assessments,  provided  the 
property  be  in  the  same  condition  as  when  suspended.**  In 
that  case  the  active  energy  of  the  policy  had  ceased  to  exist  by 
the  operation  of  law,  in  pursuance  of  the  express  language  c^ 
the  contract,  and  the  destruction  of  the  property  by  fire  made 
it  impossible  for  the  plaintiff  to  he  reinstated  to  membership^ 
in  so  far  as  that  property  was  concerned.  All  the  testimony 
as  to  waiver  related  to  facts  occurring  after  ^'^  the  proper^ 
had  been  destroyed.  Under  these  circumstancesiy  there  was  no 
foundation  upon  which  waiver  could  be  predicated.    This  prin- 


April,  1899.]    MoBbydb  v.  South  Carolina  Mut.  Ins.  Ga     771 

ciple  is  lecognixed  in  the  case  of  Carlson  y.  Supreme  Gonncfly 
115  CaL  466,  86  L.  B.  Ann.  643,  the  syllabtts  of  which  is  as 
follows:  ''I.  The  right  to  reinstatement  within  a  certain  period, 
upon  payment  of  accrued  assessments  after  the  forfeiture  of 
membership  in  a  mutual  benefit  society,  which  takes  place  eo 
instanti  by  operation  of  law,  and  without  notice  under  the  terms 
of  the  contract,  upon  nonpayment  of  assessments,  is  terminated 
by  the  death  of  the  member  without  such  payment  during  the 
time  allowed  for  reinstatement;  and  a  tender  of  the  assessments 
made  within  that  period  by  the  beneficiary  is  unavailing;  2.  A 
benefit  sociel^  does  not  waive  a  forfeiture  for  nonpayment  of 
assessments,  by  making  further  assessments  and  giving  notice 
thereof  within  the  period  during  which  the  insured  has  a  right 
to  reinstatement  upon  making  payment  of  all  accrued  assess- 
ments.^ The  case  of  Joye  t.  South  Carolina  Mut.  Ins.  Co.,  54 
8.  C.  371,  is  not  inconsistent  with  the.  case  hereinbefore  men- 
turned,  and  its  doctrine  is  affirmed. 

The  first  ground  upon  which  the  nonsuit  was  granted  is  as 
followg:  ''The  plaintiff's  evidence  shows  that  the  proofs  of  loss 
were  not  accompanied  with  certificate  of  the  nearest  magistrate 
or  notary  public  as  to  correctness  of  same^  as  provided  for  by 
by-law  No.  17.^  The  plaintiff  furnished  proofs  of  loss^  to 
which  the  defendant  made  no  objection.  By-law  No.  17  is  as 
follows:  'In  case  of  loss,  the  policy-holder  shall  make  proof  of 
same  upon  blanks  adopted  and  furnished  by  the  company,  with 
certificate  of  the  nearest  magistrate  or  notary  public  as  to  the 
correctness  of  same.''  It  is  to  be  construed  in  connection  with 
the  following  provisions  of  the  policy:  ^^6.  All  persons  insured 
by  this  company,  sustaining  any  loss  or  damage  by  fire,  wind,  or 
lightning,  shall  immediately  give  notice  to  the  company  that 
such  loss  or  damage  has  occurred,  and  shall  deliver  in  as  par- 
ticular an  account  of  their  loss  or  damage  as  the  nature  of  the 
case  will  admit,  and  make  proof  of  the  same  ^^^  by  their 
declaration  and  such  other  proper  evidence  as  the  directors  of 
this  company  may  reasonably  require,  and,  if  there  appear  fraud 
or  false  declaring  in  support  of  such  claim,  before  or  after  loss, 
then  the  claimant  shall  forfeit  all  benefit  under  the  policy. 
Payment  of  any  loss  or  damage  shall  be  due  within  sixty  days 
after  satisfactory  proof  thereof  shall  have  been  made  to  the 
company."  As  the  directors  of  the  company  did  not  object  to 
the  proofs  of  loss,  the  plaintiff  had  the  right  to  assume  that  they 
were  satisfactory  to  the  directors,  and  she  was  not  compelled  to 
furnish  ''other  proper  evidence/'  in  the  absence  of  a  request  to 
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ihat  affect  Fditlieniiore^  the  defendant^  bj  conteBting  the 
case  npon  the  merita,  waired  the  light  to  object  to  the  pioofi 
of  loea. 

The  second  ground  npon  which  the  nonaoit  waa  granted  is  aa 
follows:  'That  said  policy  saed  on  was  Toid,  because  at  the  time 
said  policy  was  alleged  to  have  been  issaed  there  waa  other 
insorance  on  the  property  alleged  to  haye  been  inanredy  in  lio- 
lation  of  said  contract.''  In  the  case  of  Copeland  t.  Western 
Assnr.  Co.,  43  S.  C.  26,  hereinbefore  mentioned,  the  conrt  says: 
The  following  roles  are  deduced  from  the  authoritiea:  1.  That 
where  defendant  claims  that  the  plaintiff  haa  no  right  of  recor- 
ery  on  the  policy  of  insurance,  by  reason  of  the  fact  that  he 
failed  to  comply  with  the  requirements  of  the  policy,  anch  ob- 
jection must  be  set  np  in  his  answer  to  the  complaint;  2.  That 
where  the  defendant  sets  up  a  defense  in  his  answer  that  the 
plaintiff  ia  barred  of  his  right  of  recovery  on  the  policy  of  insnr* 
ance  by  reason  of  his  failure  to  perform  certain  things  therein 
required  to  be  done  on  his  part,  it  is  noi  incumbent  on  tiie 
plaintiff  to  introduce  testimony  diowing  such  performances  by 
him,  and,  consequeortly,  a  failure  to  introduce  such  testimony 
does  not  entitle  a  defendant  to  an  order  of  nonsuit;  8.  That 
where  the  defendant  sets  up  such  defense  in  his  answer,  and  the 
facts  brought  out  during  the  introduction  of  plaintiffs  testi- 
mony in  chief  show  that  there  has  not  beoi  performance  by  the 
plaintiff  of  such  requirements  of  the  policy,  still  the  defendant 
"^^  would  not  be  entitled  to  an  order  of  nonsuit,  because  sndi 
order  would  deprive  the  plaintiff  of  his  right  to  diow  waiver  or 
estoppel  on  the  part  of  the  defendant  to  make  such  objection." 
These  principles  have  been  affirmed  in  several  subsequent 
cases.  Furthermore,  the  soliciting  agent  of  the  defendant  was 
informed  when  the  application  was  made  for  the  insurance  that 
there  was  other  insurance  on  the  property,  and  thia  was  notice 
to  the  principal:  American  etc.  Co.  v.  Folder,  44  S.  C.  478.  As 
the  defendant  had  imputed  notice  through  ita  agent  that  there 
waa  other  insurance  on  the  property,  it  would  work  a  great 
hardship  on  the  plaintiff,  to  use  no  stronger  ezpressiony  for  the 
defendant  to  claim  a  forfeiture  on  thia  count:  Oandy  v.  Orient 
Ins.  Co.,  62  S.  C.  224. 

The  circuit  judge  was  in  error  in  granting  the  nonsni^  and 
the  case  must  be  remanded  for  a  new  triaL 

Pope,  J.,  concurred  generally,  with  the  reaervation  that  ha 
was  not  prepared  to  accept  the  view  that  piaotioally  no  dibr- 
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enee  exists  between  old  line  insorance  companieB  and  mntoal 
insorance  oompanies. 


J.— KNOWIiBDGB  OF  PBIOB  INSTJRANOB  will  not 
be  Imputed  to  an  inanrer  because  bia  agent  was  put  upon  inqniry, 
or  mlifbt.  by  tbe  exercise  of  diligence,  bare  ascertained  tbe  tmtb: 
Banders  ▼.  Cooper*  115  N.  Y.  270,  12  Am.  St  Bep.  801.  But  see 
Anderson  ▼.  Mancbester  Fire  Assur.  Ck>.,  60  Mhm.  182,  60  Am.  St 
Bep.  400:  Mesterman  t.  Home  Mut  Ins.  Oo.,  5  Wasb.  624,  84  Am. 
St  Bep.  877. 

msiTRANOB-PBOOF  OF  LOSS.— If  tbe  Insurer  denies  bis  lla^ 
bnity  for  a  loss,  be  ibereby  walTes  any  defects  In  tbe  proofs  of 
loss  as  submitted  to  blm:  Angler  t.  Western  Assur.  Go.,  10  S.  Dak. 
S2,  06  Am.  St  Bep.  686;  German-American  Ins.  Go.  t.  Norrls,  100 
Ky.  29,  86  Am.  St  Bep.  824.  And  tbe  silence  of  tbe  agents  and 
managers  of  an  Insurance  corporation  after  recelTlu  proofs  of  loss 
Is  a  waWer  of  any  fortber  proofte:  Horotode  Ina.  Oo.  t.  Gbeek,  88 
Va.  8,  67  Am.  St  Bep.  782;  lioyer  t.  Son  Ina.  Offlosb  176  PS.  8t 
979,  OB  Am.  St  Bep.  OOOi 
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Mbueb  v.  Chicago,  Milwaueeb  &  St.  Paul  Rail- 
way Company, 

[11  Soim  Dakota,  94.1 

EVIDBNCK— PRBSUMPTION— STATUTB  LAW  OF  AN- 
OTHER STATE.— A  coart  will  not  presume  that  the  statute  law 
of  another  state  Is  the  same  as  the  statute  law  of  this  state. 

EVIDBNCB-PRESUMPTION  THAT  A  DECISION  OF  AN- 
OTHER STATE  COURT  CONTAINS  THE  LAW.— A  dedsim  of 
the  highest  court  of  another  state,  as  to  the  law  of  that  atate  upon 
a  question  inyolyed  in  a  contract  made  therein,  will  be  presumed  to 
contain  the  law  In  force  in  that  state  at  the  time  the  contract  was 
executed,  where  the  decision  was  rendered  only  one  year  prior  to 
the  execution  of  the  contract 

EVIDENCE  —  LAWS  OF  ANOTHER  8TATD -- OBFTHB 
DICTA.— Although  much  of  the  opinion  of  the  highest  court  of 
another  state  is  obiter  dicta,  the  case  is  still  some  evidence  of  the 
law  of  that  state,  and  warrants  a  Jury  In  finding  tiie  law  of  that 
state  to  be  as  stated  In  the  opinion, 

EVIDENCE  -  PRESUMPTION  AS  TO  BXISTBNGB  OF 
STATUTE  IN  ANOTHER  STATE.— In  a  conttoTersy  here  over  a 
contract  made  in  another  state,  it  will  not  be  presumed  that  such 
other  state  has  any  statute,  upon  the  subject,  though  there  Is  one 
here. 

CONFLICT  OF  LAWS-OONSTRUCmON  OF  CONTRACTS. 
The  law  of  the  state  in  which  a  contract  for  the  transportation 
of  passengers,  as  well  as  livestock  and  merchandise,  was  made,  to 
controlling,  unless  it  appears  that  it  was  the  intention  of  the  par- 
ties to  be  bound  by  the  law  of  some  other  state,  although  one  of 
the  parties  was.  at  the  time  of  its  execution,  a  resident  of  another 
state  than  the  one  in  which  it  was  made. 

Action  by  Mener  against  the  defendant  railway  company  to 
recover  damages  for  personal  injuries  received  while  dupping 
stock  over  the  defendant's  road.  There  was  a  judgment  for 
the  plaintiff  and  the  defendant  appealed. 

(774) 
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John  H.  Peny,  H.  H.  Field,  and  A.  B.  Eittredge»  for  the 
appellant 

Jnlien  Bennett,  for  the  respondent. 

^^  GOBSON,  P.  J.  This  case  was  before  ns  at  a  former  term 
of  this  court,  and  the  decision  on  that  appeal  is  reported  in 
Meuer  v.  Chicago  etc.  By.  Co.,  6  ^  S.  Dak.  668,  49  Am.  St. 
Bep.  898,  and  in  which  the  facts  are  fully  stated.  On  that  ap- 
peal this  court  held  that  the  contract  under  which  the  plaintiff 
was  transported  from  Wisconsin  to  this  state,  having  been  exe- 
cuted in  Wisconsin,  was  a  contract  made  in  that  state,  but  there 
being  no  eyidence  in  the  record  as  to  what  the  law  of  Wisconsin 
was  as  to  the  right  of  a  common  carrier  to  limit  his  liability  for 
the  negligent  acts  of  himself  and  serrants,  the  court  would  pre- 
sume, in  the  absence  of  any  evidence  upon  the  subject,  that 
the  law  of  Wisconsin  was  the  same  as  the  law  of  this  state,  and 
hence  decided  the  case  then  before  us  in  accordance  with  the 
laws  of  this  state.  On  the  second  trial,  the  plaintiff  introduced 
evidence  tending  to  prove  what  the  law  of  Wisconsin  was  upon 
the  subject  as  to  the  right  of  a  common  carrier  to  limit  by 
contract  his  liability  for  the  negligence  of  himself  and  ser- 
vants. The  only  evidence  offered  was  two  decisions  of  the  su- 
preme court  of  the  state  of  Wisconsin,  namely,  Annas  v.  Mil- 
waukee etc.  B.  B.  Co.,  67  Wis.  46,  68  Am.  Bep.  848,  decided  in 
1886,  and  Abrams  v.  Milwaukee  etc.  By.  Co.,  87  Wis.  486,  41 
Am.  St.  Bep.  66,  decided  in  1894.  The  contract  in  contro- 
versy in  this  case  was  executed  in  1887.  The  appellant  con- 
tends that  this  evidence  was  insufficient  as  proof  of  the  law  of 
Wisconsin  upon  this  subject:  1.  Because  it  was  insufficient  to 
overcome  the  presumption  that  the  law  of  Wisconsin  is  the  same 
as  the  law  of  this  state;  2.  Because  there  was  no  evidence  as  to 
what  the  law  of  Wisconsin  was  at  the  time  plaintiff's  contract 
was  made. 

The  learned  counsel  for  the  appellant  assume  that  this  court 
on  the  former  appeal  decided  that  it  would  presume  that  the 
statute  law  of  Wisconsin  was  the  same  as  the  statute  law  of 
this  state.  In  this  the  counsel  are  in  error.  This  court  simply 
held  that  it  would  presume  that  the  law  of  Wisconsin  ®®  was 
the  same  as  the  law  of  this  state,  not  that  it  had  a  statute  sim- 
ilar to  that  of  this  state.  Upon  this  question  this  court  cited 
with  approval  Palmer  v.  Atchison  etc.  B.  B.  Co.,  101  Cal.  187, 
in  which  that  court  says:  '*This  cause,  so  far  as  can  be  deter- 
mined from  the  record,  was  tried  upon  the  theory  that  the  law 
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of  Cilifonda  is  applicable.  There  is  no  soggefltioiL  tEat  fha  lav 
of  Missouri,  where  the  contract  for  transportation  was  made^ 
was  put  in  eiidence.  Under  each  drcnmstanceSy  we  are  not 
at  liberty  to  assume  as  a  fact  that  the  state  of  IGssonri  hss  a 
special  statute  on  the  subject^  but  must  presume,  as  a  qnestiaii 
of  law,  that  the  law  of  that  state  is  the  same  as  our  own.^  We 
are  inclined  to  the  opinion  that  it  would  be  more  technieslly 
accurate  to  say  that  the  appellate  court  will  not  presume  that 
the  law  of  another  state  is  different  from  the  law  of  the  state 
in  which  the  contract  is  sought  to  be  enforced.  The  party  ss- 
serting  or  ^l^ining  that  it  is  different  assumes  the  burden  of 
proTing  that  such  is  the  fact  But  in  no  eveat  will  the  court 
presume  that  the  statute  law  of  another  state  is  the  same  as 
the  statute  law  of  this  state.  The  contention  of  appellant  that 
the  plaintiff  was  required  to  show  that  Wisconsin  had  a  differ- 
ent statute  upon  the  subject  is  therefore  not  tenable. 

We  cannot  agree  with  counsel  for  appellant  in  their  conten- 
tion that  the  decisions  given  in  eyidence,  found  in  the  Wis- 
consin reports,  were  insufficient  to  proye  that  by  the  law  of 
Wisconsin  common  carriers  cannot  limit  their  liability  for  the 
negligence  of  themselves  and  agents.  We  are  of  the  opinion 
that  the  jury  were  fully  warranted  in  finding  the  law  of  that 
state  to  be  different  from  the  law  of  this  state,  in  the  absence 
of  conflicting  evidence.  The  courts  in  the  case  of  Annas  v. 
Milwaukee  etc.  B.  R  Ck).,  67  Wis.  46,  58  Am.  Bep.  848,  through 
Mr.  Justice  Taylor,  reviewed  at  great  ^^^  length  the  powers  of 
common  carriers  in  that  state  to  limit  their  oommon-law  lia- 
bility, and  fully  adopted  the  rule  laid  down  by  the  supreme 
court  of  the  United  States  in  Bailroad  Go.  v.  Lodcwood,  17 
Wall.  857,  except  where  the  carriage  is  gratuitous.  As  this 
decision  was  made  only  one  year  prior  to  the  execution  of  the 
contract  in  controversy  in  this  action,  the  court  will  presume 
in  the  absence  of  any  other  decision  or  statute  to  the  contrary, 
that  the  law  as  laid  down  in  that  decision  continued  in  force 
in  that  state  at  the  time  the  contract  in  controversy  was  exe- 
cuted. In  Ely  V.  James,  123  Mass.  36,  decided  in  1877,  the 
supreme  court  of  Massachusetts  held  the  following  instruction 
to  the  jury  as  correctly  stating  the  law:  'That  the  unwritten 
or  common  law  of  New  York  may  be  proved  by  parol  evidence, 
or  by  the  books  of  reports  of  cases  adjudged  in  the  courts  of 
that  state,  and  the  plaintiffs'  counsel  has  read  in  evidence  a  case 
from  7  Johnson,  a  New  York  report  [Schemerhom  v.  Loines^ 
7  Johns.  311],  tending  to  show  that  by  the  law  of  that  state 
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the  takmg  of  a  promissoiy  note  for  goods  sold  if  not  an  ez- 
tingniBhment  of  the  original  debt,  or  prima  fade  evidence  of  it; 
and  although  this  case  was  decided  in  1810,  it  is  the  duty  of 
the  conrt  to  say  to  the  juiy  that^  in  the  absence  of  any  con- 
flicting evidence,  that  it  is  to  be  taken  to  be  the  law  of  New 
York  at  the  present  time/' 

Connsel  for  appellant  farther  contend  that  mnch  of  the 
opinion  in  Annas  v.  Milwaukee  etc  B.  B.  Co.,  67  Wis.  46,  58 
Am.  Bep.  848,  is  obiter  dicta.  But,  conceding  such  to  be  the 
fact,  the  case  would  still  be  some  evidence  of  the  law  of  Wis- 
consin, and,  in  the  absence  of  conflicting  evidence^  would  war- 
rant the  juiy  in  finding  the  law  of  that  state  to  be  as  stated  in 
the  opinion*  In  Hackett  v.  Potter,  135  Mass.  849,  the  supreme 
courts  in  speaking  of  a  decision  in  New  ^^  Hampshire,  says: 
"It  is  argued  that  these  statements  are  obiter  dicta;  but,  with- 
out determining  this,  it  is  enough  to  say  that  the  dicta  of  the 
supreme  judicial  court  of  New  Hampshire,  found  in  the  reports 
of  cases,  are  some  evidence  of  what  the  law  of  that  state  is.^ 
We  do  not  deem  it  necessary  to  discuss  the  later  decision  of  the 
Wisconsin  court 

Upon  the  question  as  to  the  efiFect  of  the  Wisconsin  decisions, 
the  court  below  instructed  the  juiy  as  follows:  ^'Now,  first,  upon 
this  question  of  the  effect  of  the  stipulation  in  the  contract  it 
is  a  question  of  fact  in  this  case  as  to  what  the  law  of  Wisconsin 
is.  The  plaintiff  offers  evidence  upon  this  question,  and  no  evi- 
dence is  offered  by  the  defendant  upon  it;  and  the  court  having 
determined  the  fact  that  this  proof  offered  by  the  plaintiff  upon 
this  point  is  admissible,  and  no  counter-proof  being  offered, 
you  wiU  necessarily  find  upon  this  point  that  this  stipulation 
in  this  contract  is  ineffectual  and  inoperative  under  the  laws 
of  Wisconsin,  by  the  laws  of  which  state  the  rights  of  the  par- 
ties in  this  action  are  to  be  determined.  Consequently^  you 
will  not  be  required  to  spend  any  time  in  deliberating  upon  this 
proposition.''  No  exception  appears  to  have  been  taken  to 
thia  part  of  the  charge,  but  counsel  for  defendant  requested 
the  court  to  charge  the  jury  as  follows:  ''The  jury  are  instructed 
that  there  is  a  presumption  that  at  the  time  of  making  the  con- 
tract in  question  there  was  a  statute  in  force  in  the  state  of 
Wisconsin,  like  the  statute  in  force  in  the  territory  of  Dakota 
at  that  time,  which  authorized  the  defendant  to  limit  its  lia- 
bility for  injuries  to  the  plaintiff  received  while  unloading  the 
stock  in  question,  unless  such  injuries  were  caused  by  the  gross 
negligence,  fraud,  or  willful  wrong  of   the  defendant  or  its 
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€mpIo7te;  that  the  burden  of  proof  of  oyercommg  such  pie- 
«amption  ^^^  is  on  the  plaintiff;  and  yon  are  instmcted  that 
the  eTidence  ia  inaufficient  to  oyercome  such  presomption^  or  to 
•hov  that  Baid  contract  was  Toid  nnder  the  law  of  Wisconsin.^ 
We  are  of  the  opinion  that  the  conrt  properly  refused  the  lat- 
ter instmction.  There  was  no  presmnption  that  there  was  any 
statute  in  force  in  the  state  of  Wisconsin  like  the  statute  in 
force  in  this  state.  While  the  court  trying  the  case  in  this 
state,  in  the  absence  of  proof  that  the  law  of  Wisconsm  was 
different  from  that  of  this  states  would  not  presume  it  was  dif- 
ferent, or,  as  generally  stated,  would  presume  the  law  of  Wis- 
consin was  the  same,  yet  it  will  not  presimie  that  the  state  of 
Wisconsin  has  any  statute  upon  the  subject. 

This  court  on  the  former  appeal  held  that  the  *Vsontract  in 
this  case,  having  been  made  in  Wisconsin,  may  be  r^;arded  as 
a  contract  of  that  state,  and  to  be  interpreted  in  accordance 
with  the  laws  of  that  state.^'  Appellant  insists,  on  this  appeal, 
that  this  should  now  be  modified,  in  view  of  the  facts  proven 
in  this  case  that  were  not  shown  on  the  former  trial,  namely, 
that  the  plaintiff  was  a  resident  of  the  then  territory  of  Dakota 
when  this  contract  was  executed,  and  that  it  was  therefore  exe- 
cuted in  view  of  the  Dakota  law.  The  rule  that  any  point 
decided  on  an  appeal  becomes  the  law  of  the  case  in  all  its 
stages  (St.  Croix  Lumber  Oo.  y.  Mitchell,  4  S.  Dak.  487;  Ply- 
mouth Co.  Bank  y.  Giknan,  3  S.  Dak.  170,  44  AnL  St.  Bep. 
782)  is  not  questioned;  but  the  appellant  contends  that  the 
new  facts  proven  on  the  second  trial  make  a  different  case,  and 
hence  the  rule  does  not  apply  to  this  appeal.  But  we  are  un- 
able to  agree  with  appellant  in  this  contention.  No  case  has 
been  cited  holding  that  the  fact  that  the  respondent  was  a  resi- 
dent of  this  territory  when  the  contract  was  executed  affecti 
the  character  of  the  ^^^  contract  as  a  Wisconsin  contract 
In  Grand  v.  Livingston,  4  N.  Y.  App.  Div.  689,  38  N.  T.  Supp. 
490,  decided  in  1896  by  the  appellate  division  of  the  supreme 
court  of  New  York,  both  plaintiffs  and  defendant  were  resi- 
dents of  New  York,  but  the  contract  was  made  in  Massachu- 
setts; and  it  was  held  that  the  contract  must  be  interpreted  by 
the  law  of  the  latter  state.  In  the  opinion  that  court  (all  the 
five  judges  concurring)  says:  **The  value  which  attaches  to  the 
exemption  clause  of  this  contract  depends,  necessarily  and  in 
any  event,  upon  whether  it  is  to  be  governed  by  the  law  of 
Massachusetts  or  by  the  law  of  this  state;  and  the  determina- 
tion of  this  question  involves  not  only  a  careful  examination  of 
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the  instrament  itself,  but  likewise  of  all  the  drcnmstanoee  at- 
tending  its  execution.    First  in  importance,  therefore,  is  the 
fact  that  the  contract  was  ezecated  in  the  former  state;  and 
thii^  of  itselfy  furnishes  sufficient  reason  for  concluding  that 
the  law  of  that  state  is  controlling,  xmless  it  is  made  to  appear 
that  it  was  the  intention  of  the  parties  when  entering  into  the 
contzaet,  to  be  bound  by  the  law  of  some  other  state.    This 
statement  of  the  law  of  the  place  is  one  which  might,  perhaps, 
be  safely  permitted  to  rest  upon  principle,  but  it  is  supported  by 
abundant  authority.    In  the  case  of  Lloyd  t.  Ouibert>  6  Best 
ft  S.  100,  it  was  said  by  Mr.  Justice  Willes,  in  deliyering  the 
judgment,  that  ^t  is  generally  agreed  that  the  law  of  the 
place  where  the  contract  is  made  is  prima  fade  that  which  the 
parties  intended,  or  ought  to  be  presumed  to  haye  adopted,  as 
the  footing  upon  which  they  dealt,  and  that  such  law  ought, 
therefore^  to  prevail,  in  the  absence  of  circumstances  indicating 
a  difEerent  intention,  as,  for  instance  that  the  contract  is  to  be 
entirely  performed  elsewhere,  or  that  the  subject  matter  is  im- 
movable property  situated  in  another  country.'  •  •  •  •  And  ^^^ 
this  general  rule  has  been  recognized  and  adopted  in  this 
country  by  an  almost  unbroken  line  of  decisions  of  both  the 
state  and  federal  courts;,  to  some  of  which  it  may  be  desirable 
to  advert  briefly/'    It  was  contended  in  that  case  that  the  fact 
that  New  York  was  the  legal  residence  of  the  defendant  and 
the  actual  residence  of  the  plaintifEs  should  be  held  by  the 
court  as  indicating  an  intention  to  bring  the  contract  within  the 
operation  of  the  law  of  New  York.    But  that  court  declined  to 
BO  hold,  and  the  release  from  liability,  though  valid  in  New 
York,  but  invalid  under  the  law  of  Massachusetts,  was  held  in- 
valid under  the  law  of  the  latter  state.    This  case  was  very 
analogous  to  the  case  at  bar.   The  contract  made  in  Boston  was 
to  transport  a  carload  of  horses  from  that  city  to  Buffalo,  New 
York,  and  was  made  by  an  agent  of  the  plaintifi  at  Boston. 
That  court,  in  its  opinion,  reviewed  at  length  the  authorities, 
and  arrived  at  the  conclusion  that  the  contract  was  a  Massa- 
chusetts contract,  fully  sustaining  the  views  of  this  court  in  its 
former  opinion  as  to  the  contract  in  the  case  at  bar  being  a 
contract  made  in,  and  to  be  interpreted  by,  the  law  of  Wiscon- 
sin.   In  addition  to  the  authorities  cited  in  our  former  decision 
see  McDaniel  v.  Chicago  etc.  B.  B.  Co.,  24  Iowa,  412;  Penn- 
sylvania Co.  V.  Fairchild,  69  111.  260;  Dyke  y.  Brie  By.  Co.,  45 
N.  Y.  113,  6  Am.  Bep.  43;  China  Mut.  Ina.  Go.  v.  IVme,  MS 
N.  y.  90, 40  Am.  St.  Bep.  576;  Oox  v.  United  States,  «  Pet.  172. 
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In  oar  oinnion^  the  new  facts  proTen  on  the  aeoond  tzial 
did  not  hate  the  effect  to  take  the  case  oat  of  the  rale  that  a 
point  decided  on  the  former  appeal  becomea  the  law  of  the 
case  in  all  its  atagea.  Bat^  if  we  did  not  apply  that  role  to  this 
caae,  we  are,  upon  a  reriew  of  the  qneation,  dearly  of  the  opin> 
ion  that  the  decision  of  the  coart  was  correct,  and  that  the  doe- 
trine  ^^*  may  be  regarded  as  practically  aettled  that  a  contract 
for  the  transportation  of  passengers,  as  wdl  as  liTestoek  snd 
merchandise,  unless  it  is  made  to  appear  that  it  was  the  inten- 
tion of  the  parties,  when  entering  into  the  contract^  to  be 
boond  by  the  law  of  some  other  state,  most  be  ccmatraed  in  ac- 
cordance with  the  laws  of  the  state  where  made,  lliese  con- 
dosions  lead  to  an  affirmance  of  the  jadgment^  and  the  ji 
ment  of  the  drenit  ooort  is  affirmed. 


RYIDBNCB^PRBSUMPTION  — STATCniS  OF  AHOTHSB 
8TATB.— There  Is  no  presomptioa  that  the  statotea  of  another  stats 
are  like  those  preyalllng  tai  this  state:  KeUey  t,  KeHey,  UI  Maai. 
Ill,  42  Am.  St  Rep.  889.  Gontra,  In  the  absence  of  proof  Hie  stata> 
tory  law  of  another  atate  Is  presamed  to  be  aa  In  tlUa:  Obapmaa  t« 
Brewer,  48  Neb.  890.  47  Am.  8t  Rep.  779. 

CONFLICT  OP  LAWS-CONSTBUOTION  OF  OONTRAOTBL- 
The  law  of  the  place  where  a  contract  la  to  be  performed  govenis: 
Note  to  Bell  t.  Farw^,  CS  Am.  8t  Rep.  202.  Thna.  a  eontiaet 
made  In  one  state,  between  a  railroad  company  and  a  ahtpper  for 
the  transportation  of  freight  from  a  point  In  that  state  to  a  point 
in  another  state,  and  limitinf  the  liability  of  the  canler,  most  be 
Interpreted  according  to  the  law  of  the  atate  where  It  waa  made: 
Meaer  t.  Chicago  etc  B^.  Go.,  5  &  Dak.  608^  40  Am.  St.  Bepi  8B& 
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OOUNTIBS— COMPROMISE  OF  DISPUTED  CLAIIC.-^ 
BOARD  OF  COUNTY  COMMISSIONBRS  has  powor  to  oompromlss 
a  disputed  claim  that  has  been  reduced  to  Judgment.  It  may,  thoe- 
fore«  pending  an  appeal,  compromise  a  jndgment  obtained  npoo  a 
forfeited  undertaking  in  a  criminal  case,  by  the  aooeptance  of  less 
than  the  amount  of  the  Judgment. 

Action  by  the  state  against  Davis  and  another,  npon  a  for- 
feited undertaking  in  a  criminal  case.  The  state  appesled 
from  an  order  overruling  a  motion  to  set  aside  a  satiafactiim  of 
the  judgment  obtained  upon  the  undertaking. 

A.  Sherin,  state's   attorney  for   Marshall   eoontj^  fot  ths 

appellant. 
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Bjxon  Abbott,  for  the  ref pondent. 

"•  FULLEB,  J.  This  appeal  is  from  an  order  of  the  cir- 
cnit  eonrt  overruling  a  motion  made  by  the  state's  attorney  of 
MaTHhall  connty  to  set  aside  the  satisfaction  of  a  judgment  of 
three  hundred  dollars,  obtained  npon  a  forfeited  undertaking 
in  a  criminal  proceeding,  and  which  the  board  of  connty  com- 
miBsioners  compromised  npon  the  payment  of  one  hnndred  dol- 
lars.  On  a  question  of  practice,  an  appeal  by  the  judgment 
debtor  had  been  dismissed  from  this  courts  and  steps  were  be- 
ing taken  to  perfect  a  second  appeal  when  the  settlement  was 
effected,  which,  it  is  claimed,  was  for  the  best  interests  of  the 
county,  and  after  reputable  counsel  had  adyised  the  commis- 
sioners  that  the  appeal  would  probably  result  in  reyersal  of  the 
judgment  compromised.  The  question  therefore  is:  Has  a 
board  of  county  conmiissioners^  in  a  case  like  this,  power  to  com- 
promise a  disputed  daim  that  has  been  reduced  to  judgment, 
by  the  acceptance  of  less  than  the  amount  for  which  the  same 
was  Tendered?  As  a  general  proposition,  a  judgment  is  not  a 
conceded  finality  until  the  time  for  taking  an  appeal  has  Ex- 
pired; and  an  agreement  between  the  real  parties  in  interest 
to  give  and  take,  in  the  way  of  settlement  and  to  avoid  fur- 
ther litigation,  something  less  than  the  amount  of  such  judg- 
ment, is  valid  and  enforceable:  Neal  v.  Handley,  116  HI.  418, 
56  Am.  Bep.  784;  Hendrick  v.  Thomas,  106  Pa.  St.  827; 
Case  V.  Hawkins,  53  Miss.  702;  Clay  v.  Hoysradt,  8  Kan.  74; 
S  Freeman  on  Judgments,  463.  As  in  this  state  (Comp.  Laws, 
sec  5343)  ''an  action  is  deemed  to  be  pending  from  the  time 
of  its  commencement  until  its  final  determination  upon  appeal, 
or  until  the  time  for  appeal  has  passed,'*  the  power  of  the 
board,  without  fraud  or  collusion,  to  compromise  a  suit  of  this 
character  is  the  sole  subject  of  inquiry.  Although  such  ac- 
tions are  properly  prosecuted  by  the  state's  attorney  in  the  ^^ 
name  of  liie  state,  the  entire  expense  is  paid  by  the  county,  as 
the  real  party  in  interest,  and  the  forfeiture  imposed  as  a  pen- 
alty for  the  failure  of  the  accused  to  appear  according  to  the 
tenns  of  his  recognizance  must  be  paid  as  soon  as  collected 
into  the  treasury  of  the  county,  to  be  added  to  the  county  gen- 
eral  fund,  the  state  recovering  no  part  thereof:  Comp.  Lawi^ 
sees.  2224^  6984,  7611;  State  v.  Newson,  8  S.  Dak.  827.  More- 
over, were  the  statute  silent,  ''money  in  the  county  treasury 
is  presumptively  the  money  of  the  county,  «...  and  will  be 
held  to  belong  to  the  county  until  the  contrary  is  shown'': 
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Sacramento  Co.  t.  Bird^  81  CaL  67.    Each  organized  eoimtr 
''may  sae  and  be  sued,  plead  and  be  impleaded,  in  any  court 
of  this  state'';  and  it  ia  expressly  made  the  dnty  of  the  connty 
commissioners  to  institute  civil  actions  '^or  and  on  behalf  ot 
the  connty/'  to  assess  and  collect  a  snfElcient  amonnt  of  rerennd 
to  pay  off  and  discharge  judgments  obtained  against  the  oonnty,** 
and  "they  shall  superintend  the  fiscal  concerns  of  the  county^ 
and  secure  their  management  in  the  best  manner'':  Comp. 
Law%  aeca.  672^  673^  691^  593.    While  county  commissioneis 
can  only  exercise  powers  expreedy  conferred  by  statuteyflnd  such 
as  are  necessary  to  the  proper  performance  of  their  imposed 
duties  and  trusts,  they  are  the  general  agents  of  the  oouniy, 
clothed  with  express  power  to  sue  and  be  sued;  and  the  ex- 
ercise of  such  power  carries  with  it^  by  necessary  implicatioii, 
authority  to  compromise  in  an  honest  manner  a  claim  in  faTor 
of  or  against  the  county.    The  county  was  the  real  party  in 
interest,  and,  through  the  only  agenqr  in  existencftj  had  the 
right,  for  the  public  good,  to  compromise  and  avoid  the  hazard 
and  expense  of  further  litigation:  Ciollins  y.  Welch,  58  Iowa, 
72,  43  Am.  Bep.  Ill;  Agnew  y.  Brail,  124  IlL  312;  ^^  Peo- 
ple V.  Board  of  Supervisors,  27  CaL  655;  Petersburg  v.  Mappin, 
14  m.  193,  56  Am.  Bep.  501;  Supervisors  v.  Birdsall,  4  Wend. 
454;  St  Louis  etc.  By.  Ck).  v.  Anthony,  78  Mo.  43L     As  said 
by  the  court  in  Board  of  Superviaors  v.  Bowen,  4  Lans.  81: 
'It  would  be  a  most  extraordinary  doctrine  to  hold  that^  be- 
cause a  county  had  become  involved  in  a  litigation,  it  must 
necessarily  go  through  with  it  to  the  bitter  end,  and  has  no 
power  to  extricate  itself  by  withdrawal  or  by  agreement  with 
its  adversary.'*    The  board  having  power  to  do  whatever  the 
county,  if  capable  of  rational  action,  might  do  aa  an  entity, 
and  being  charged  with  the  control  and  management  of  its  fis- 
cal concerns,  it  is  very  evident,  in  the  absence  of  an  express 
grant  of  authority  from  the  legislature^  that  the  state's  attor- 
ney is  not,  as  maintained  in  his  brief,  the  officer  clothed  with 
exclusive  jurisdiction  in  all  matters  pertaining  to  the  compro- 
mise of  a  suit  upon  a  forfeited  undertaking.    Of  course,  where 
the  debtor  is  solvent,  the  board  cannot  without  fraud  thus  dii- 
charge  an  obligation  concerning  the  validity  of  which  there  is 
no  question;  but  where,  as  in  this  case,  the  claim  ia  in  doubtfnt 
liti^tion,  and  a  compromise  made  by  the  board  is  fully  sus- 
tained by  the  court  before  whom  all  proceedings  were  had,  we 
would  most  reluctantiy  disturb  such  action  on  appeaL    As  the 


June,  1898.]    Dell  Bapids  etc.  Co.  v.  Dell  Rapids.  78& 

record  presents  nothiBg  to  justify  a  reyersal,  the  order  a^-^ 
pealed  from  is  affirmed. 


GOMPROMISB  OF  DOUBTFUL  CLAIM— O0NC?LUSIVBNBSa 
OF.— A  compromise  of  a  doubtful  right  procured  without  such  de- 
ceit as  would  vitiate  any  other  contract  concludes  the  parties 
though  ignorant  of  the  extent  of  their  rights:  Note  to  Bailey  f  »^ 
Philadelphia,  46  Am.  8t  Bep.  606w 


Dell  Bapids  Mbboantilk  Company  v.  Dell  Rapids.. 

(11  SoDiB  Dakota,  lia) 

municipal  CORPOBATIONS-STRBOTTS-OWNBESHIP 
OF  SOIL.— The  owner  of  a  lot  in  a  city  is  presumed  to  own  th» 
soil  to  the  center  of  the  street 

MUNICIPAL  CORPOBATIONS-AKEA  IN  8TEBBT.— AN 
ABUTTING  LOTOWNEB.  assuming  that  he  owns  the  soil  to  the 
center  of  the  street,  does  not  commit  an  unlawful  act  by  construct- 
ing an  area  in  the  street  in  front  of  his  property,  and  he  has  a 
right  to  use  It,  subject  to  the  public  easement. 

MUNICIPAL  OORPOBATIONS-INJUBT  FBOM  BAD  CON- 
DmON  OF  DRAINS  AND  SEWERS— AREA  IN  STREET.- If  an. 
abutting  lotowner  in  a  city  constructs  an  area  in  front  of  his  prop- 
erty in  the  street,  and  such  property,  including  the  area,  is  occu-^ 
pied  by  a  tenant,  but  the  city  so  negligently  constructs  its  sewers 
and  drains  that  they  will  not  carry  off  the  rainfall,  thus  causing 
water  to  be  collected  in  the  area  and  discharged  therefrom  In  great 
quantitieB,  to  the  injury  of  the  tenant's  goods  in  the  basement  of 
the  building,  he  may  recover  damages  of  the  city  for  such  injury, 
provided  the  area  was  properly  constructed  and  in  proper  repair 
when  the  injury  occurred;  and  the  tenant  cannot  be  held  to  have 
contributed  to  the  injury  by  having  merely  occupied  the  area. 

INSTRUCTIONS— DEFINFTENESS.— A  PARTY  CANNOT, 
ON  APPEAL,  COMPLAIN  that  the  instructions  given  were  not  suf- 
flclentiy  definite,  where  he  failed  to  request  any  instructions  and 
did  not  preserve  any  exceptions  to  those  given. 

Action  by  the  plamtifl  company  against  the  defendant  d^ 
to  recover  damages  for  injuries  alleged  to  have  been  occasioned 
by  a  sewer  negligently  constructed  and  kept  in  bad  condition 
and  repair  by  the  defendant.  The  plaintiff  obtained  a  judg- 
ment, from  which  the  defendant  appealed. 

Henry  Bobertson,  Bobertson  &  Dougherty,  and  Aikens  & 
Judge,  for  the  appellant. 

A.  B.  Eittredge^  for  the  respondent. 

**^  HANET,  J.  Plaintiff  occupied  the  first  slory  and  base- 
ment of  a  building  situated  at  the  comer  of  two  streets  in  the- 
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city  of  Dell  Bapida.  The  building  was  owned  by  one  Cool^, 
who  was  the  owner  in  fee  simple  of  the  lots  upon  which  it 
standa.  When  it  waa  erected  an  area  waa  oonstrocted  in  the 
street,  ^^  secured  bj  stone  walls.  This  area  was  reached  bj  a 
stairway  from  the  street  There  were  doors  and  other  open- 
ings between  it  and  the  basement.  Some  years  anbseqiient  to 
the  erection  of  the  building  and  area  defendant  eonatnicted 
certain  draina  and  a  sewer^  which  plaintiff  allegea  wen  so  de- 
f ectiye  in  constmction,  and  were  kept  in  soch  bad  eonditioai 
and  repair,  that  the  rainfall  oonld  not  escape  and  be  conTejed 
away,  but  collected  in  great  quantities  in  and  upon  the  streets, 
and  by  reason  thereof  an  immense  and  unusual  body  of  wa- 
ter was  discharged  into  the  basement  occupied  by  plaintiif, 
causing  injury  to  its  goods  kept  therein.  It  is  agreed  that  the 
damage  was  fiye  hundred  and  fourteen  dollars  and  twelye  cents. 
The  answer  in  effect  denies  that  the  dty  was  neg^igent^  and 
alleges  that  .the  area  walls  were  out  of  repair,  and  that  the 
plaintiff 9  who  occupied  the  building  as  a  tenant  and  waa  paying 
a  rental  of  fifty  dollars  per  month,  contributed  to  the  injury 
by  knowingly  permitting  such  walls  to  remain  in  such  def ectite 
condition.  Under  instructions  to  which  no  exceptions  were 
taken,  the  jury  must  haye  found  that  the  walls  of  the  area 
would  haye  kept  the  water  out  of  the  basement  if  the  drains 
and  sewer  had  been  in  proper  condition,  and  that  the  drains 
and  sewer  were  not  in  proper  condition  through  defendant's 
negligence. 

It  is  contended  by  defendant  that  upon  the  undisputed  efi- 
dence,  notwithstanding  the  yerdict,  the  plaintiff  cannot  recoy- 
er,  for  the  reason  that  no  injury  could  haye  resulted  from  de- 
fendant's negligence  if  there  had  been  no  area  in  the  street; 
that  one  who  makes  or  occupies  such  an  area  does  so  at  his 
peril;  and  that  the  dty  is  not  required  to  recognise  its  eiist- 
ence  in  making  or  maintaining  any  street  improyementa.  Man- 
ifestly, the  rights  and  duties  of  one  who  owns  the  soil  to  tiie 
^^  center  of  the  street  are  essentially  different  from  the  rights 
and  duties  of  one  whose  fee  simple  title  is  limited  by  the  lines 
of  his  lot.  In  this  state  the  owner  of  a  lot  will,  in  the  absence 
of  any  eyidence  on  the  subject,  be  presumed  to  own  the  soil  to 
the  center  of  the  street:  Edmiaon  y.  Lowry,  8  S.  Dak.  77, 44  Am. 
St.  Bep.  774.  Assuming  that  Cooley  owned  the  soil  to  the  obi- 
ter of  the  street,  he  was  at  liberty  to  use  it,  subject  to  the 
public  easement,  the  same  as  other  parts  of  Ida  property,  and 
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the  oonstroetion  of  the  area  was  not  in  itself  unlawful:  Mo- 
Carthy  y.  Syracase,  46  N.  Y.  194.  The  rule  might  be  otherwise 
were  the  fee  of  the  street  in  the  cily:  Guthrie  t.  Nix,  6  Okla. 
555. 

It  follows  that  plaintiff  cannot  be  held  to  haye  contributed 
to  the  injury  by  having  merely  occupied  the  area,  and  it  is  en- 
titled to  recoTer  if  the  city  was  negligent,  proTided  the  area 
was  properly  constructed  and  in  proper  repair  when  the  injury 
occurred.  As  to  what  constitutes  a  proper  construction  and 
condition  of  such  an  area  will  depend  upon  the  facts  of  each 
particular  case.  Undoubtedly,  a  city  has  the  right  to  invade 
the  limits  of  an  area  for  the  purpose  of  constructing  sewera^ 
Ia3ring  gas  or  water  mains,  or  using  the  entire  street  for  any 
usual  public  improvement;  but  so  long  as  such  an  area  is  not 
invaded  by  the  necessities  of  the  public,  it  is  the  duty  of  the 
city  to  recognize  the  rights  of  the  private  proprietor,  and  exer- 
cise ordinary  care  in  making  and  maintaining  its  improvements. 
The  owner  of  the  area  and  the  dty  must  each  exercise  ordinary 
care  in  the  enforcement  of  their  respective  rights,  and  whether 
or  not  they  have  done  so  will  depend  upon  the  facts  and  cir- 
cumstances of  each  particular  case.  Possibly,  in  this  action 
the  mutual  rights  and  obligations  of  the  contending  parties 
^^^  were  not  as  clearly  defined  by  the  court's  charge  as  they 
should  have  been;  but  defendant  is  not  in  position  to  com- 
plain, having  failed  to  request  any  instructions  and  preserve 
exceptions  to  the  instructions  that  were  given.  Finding  no  re- 
versible error,  the  judgment  of  the  circuit  court  is  afiSrmed. 


STBBBTS-ABUTTINO  OWNBRS-BIOHTS  OF.— An  abutting 
owner  on  a  pnblic  street  Is  presumed  to  own  the  soil  to  the  center 
of  the  street,  subject  only  to  the  public  easement:  Note  to  South- 
em  BeU  Tel.  Ck>.  v.  Francis,  109  Ala.  224,  66  Am.  St  Rep.  946;  and 
Is  entitled  to  every  right  and  advantage  In  that  part  of  the  street 
In  which  he  owns  the  fee,  not  required  by  the  public:  White  v. 
Northwestern  etc.  R.  R.  Co.,  113  N.  a  010,  87  Am.  St  Rep.  680. 

STREETS— DRAINS  AND  QUTTBRS— SURFACE  WATBRr-IN- 
JURY— LIABILITT.— -A  city  or  town  Is  answerable  In  damages  for 
its  negligence  In  aUowing  its  drains  and  gutters  to  become  choked 
and  clogged  up^  where  Injury  Is  thereby  caused  to  a  lotowner  from 
an  overilow  of  surface  water,  except  when  It  is  due  to  an  unusual 
storm  or  flood:  Clay  v.  St  Albcms,  43  W.  Ya.  689,  64  Am.  St  Rep. 
883;  Brunswick  v.  Tucker,  103  Oa.  288,  68  Am.  St  Rep.  92. 

INSTRUCTIONS.— THE  VAGUENESS  of  an  Instruction  cannot 
be  complained  of  by'  a  party  who  did  not  request  an  Instruction 
embodying  his  views  upon  the  point;  Ferguson  v.  8tate»  02  Nebw 
432,  66  Am.  St  Rep.  612. 
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OWBN   V.  BUBLINGTON,  GkDAB   RaPIDS   &   NoBTHBSlH 

Bailway  Company. 

[U  Bmm  Dakota,  ISl.] 

lilENS-PRIOBITY  OF  OHATTBL  MOBTOA6B  OYEB 
OABBIBB'6  LIBN.— The  Uen  of  a  chattel  mortgage  bas  pctorit? 
to  that  ariBing  in  favor  of  a  common  carrier  for  freight  snbse- 
qnently  earned* 

OHATTBL  M0RTGA6BS— AI4LOWINO  MORTGAGOR  TO 
RBMAIN  IN  P0S8BSSI0N.— The  fact  that  a  chattel  mortgagor  ia 
permitted  to  remain  in  possession  of  the  property,  such  as  a  **merr7- 
go-ronnd,**  and  to  move  it  from  place  to  place,  for  use  within  tbe 
state.  Is  not  equivalent  to  consent,  npon  the  part  of  the  mor^agee, 
that  tbe  lien  of  a  carrier  for  transporting  the  property  shall  be 
paramount  to  the  lien  of  the  mortgage. 

Action  of  claim  and  deliveiy  brought  by  W.  H.  Owen  and 
C.  A.  Margeson,  partners  doing  business  under  the  firm  name 
and  style  of  Owen  &  Margeson^  against  the  defendant  railway 
company.  There  was  a  judgment  for  the  plaintiffs^  and  the 
defendant  appealed. 

George  W.  Case,  for  the  appellant. 

D.  C.  &  W.  B.  Thomas,  for  the  respondents. 

"*  FTJLLEB,  J.    Mortgagees  brought  this  action  in  daim 
and  delivery  to  recover   the  possession  of  a  portable  contrivance 
called  a  '^merry-go-round/'  consisting  of  revolving  chariots  and 
wooden  horses,  operated  upon  a  platform  by  a  steam  engine, 
all  of  which  the  defendant,  a  common  carrier,  detains  in  order 
to  maintain  its  lien  for  transportation  at  the  request  of  a  mort- 
gagor in  possession.    As  we  view  the  record,  the  only  question 
essential  to  a  determination  of  this  appeal  by  the  defendant 
from  a  judgment  in  favor  of  plaintiffs  is  whether  the  lien  of  a 
chattel  mortgage  properly  filed  is  prior  to  that  given  by  stat- 
ute to  a  common  carrier  for  freight  subsequently  earned.    In 
the  case  of  Wright  v.  Sherman,  3  S.  Dak.  290,  this  ***  court 
having  held  the  lien  for  pasturing  mortgaged  stock  received 
from  the  mortgagor  inferior  to  the  lien  of  a  properly  filed 
mortgage,  the  question  must  be  considered  settled  in  this  ju- 
risdiction, unless,  upon  principle,  a  material  distinction  exists 
between  the  lien  of  a  railroad  company  for  carrying  and  that 
of  an  agister  for  caring  for  personal  property  previously  mort- 
gaged.   The  essential  facts  are  that  the  mortgage  was  executed 
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on  the  nineteenth  day  of  Angnst,  1893^  and  duly  filed  in  Coding- 
ton coTinty^  where  the  mortgagors  resided^  and  where  appellant 
now  detains  the  property  described  in  said  instrument  from  the 
possession  of  respondents.    In  addition  to  the  constructiye  no- 
tice thns  imparted  by  public  records,  appellant  actually  knew 
of  the  existence  of  the  mortgage,  and  that  respondents'  agent 
and  attorney  was  looking  after  the  property  before  the  same 
was  receiyed  from  the  mortgagors  at  Clear  Lake  and  con- 
signed to  one  of  them  at  Watertown.    Knowledge  of  such  pro- 
posed shipment,  and  the  fact  that  respondents  allowed  the 
mortgagors  to  remain  in  possession  and  move  the  property 
from  place  to  place  for  use  within  the  state,  is  not  equivalent 
to  consent  upon  their  part  that  the  lien  of  appellant  should  be 
paramoimt  to  this  mortgage,  and  there  is  nothing  in  the  record 
amounting  to  a  waiver  of  their  rights  thereunder.    By  waiving 
its  statutory  right  to  demand  and  receive  its  charges  in  ad- 
vance of  the  shipment,  appellant  exposed  itself  to  the  risk  here 
encountered,  and  its  lien  cannot  be  regarded  superior  to  the 
mortgage  without  violating  the  fundamental  principle  that  no 
man  can  be  devested  of  his  personal  property  without  his  con- 
sent, express  or  implied.    If  the  rule  were  as  contended  for  by 
appellant^  a  chattel  mortgage  would  afford  but  scanty  security, 
and  common  carriers  would  be,  without  an  obvious  distinction 
*"  npon  principle,  relieved  from  a  hazard  to  which  other  per- 
sons in  business  are  constantly  subjected.    The  doctrine  upon 
which  this  decision  must  rest  was  fully  recognized  and  applied 
in  Wright  y.  Sherman,  3  S.  Dak.  290,  a  case  which  is  amply  sup- 
ported by  well-reasoned  ancient  and  modem  authority.    The 
following  are  cases  in  point:  Bobinson  v.  Baker,  5  Cush.  137, 
51  Am.  Dec.  54;  Bichardson  y.  Bich,  104  Mass.  156,  6  Am.  Bep. 
210;  State  Bank  v.  Lowe,  22  Neb.  68;  Jarchow  y.  Pickens,  51 
Iowa,  381;  Sargent  v.  TJsher,  55  K  H.  287,  20  Am.  Bep.  208. 
With  full  knowledge  of  the  existence  of  the  mortgage,  upon 
which  respondents  had  the  right  to  rely,  appellant,  at  the  re- 
quest and  presumably  for  the  convenience  of  the  mortgagors, 
transported  the  property  without  first  collecting  its  charges, 
which,  with  other  facts  and  circumstances  in  evidence,  sus- 
tains, we  think,  the  conclusion  of  the  trial  court  that  as  a  mat- 
ter of  law  its  lien  is  subject  and  inferior  to  that  of  respondents 
under  their  mortgage,  and  the  judgment  appealed  from  is  af- 
firmed* 


LIBNB-OOMMON-LAW  AND  STATTTTORY— PRIORITT.— That 
common-law  liens  override  all  other  rights  in  the  property,  whil* 
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•Catntoiy  Uens  are  subordinate  to  an  prior  eztetliis  rigfata  tliecelii, 
aee  BnUlTan  y.  Clifton,  65  N.  J.  U  824,  88  Am.  St.  B^^  05%  holding 
tbat  tbe  lien  of  a  chattel  mortgage  la  superior  to  the  statntory  Uen 
of  a  llTery-stahle  keeper.  Oompare  what  Is  said  in  Sargent  t. 
Ushw,  05  N.  H.  287,  20  Am.  Rep.  208^  about  a  caniars  right,  ss 
against  the  owner,  to  a  lien  upon  goods  wlilch  the  carrier  Innocendj 
receives  from  a  wropgdoer.  without  the  consoit  of  the  oi 
press  or  Implied. 


Mathbb  V.  DONN. 

(11  Bona  Dakoia,  IM,} 

OOTBNAKOT  — POSSESSION  — BIGHT  OF  AGAINST  A 
8TBANGBR  TO  TITLBb^A  tenant  In  common  Is  entitled  to  tlie 
possession  of  the  entire  property  as  against  aD  persona  ezespt  bis 
eotenant  and  has  a  right,  In  ejectment,  to  reoorer  the  poaseasloB  ef 
the  whole  thereof  as  against  one  who  lias  no  title. 

COTBNANCT— BJBOrMENT-JUDGMlSNT  FOB  P068BB- 
SION  OF  ENTIBB  PROPERTY.— A  tenant  in  common,  who  brings 
an  action  to  recorer  the  possessi<m  of  a  mining  dsJm,  wtthoot 
making  his  eotenant  a  party,  and  who  establishes  title  to  three- 
fourths  of  the  daim,  his  eotenant  owning  the  other  one-fourtti.  Is 
entitled,  as  against  the  defendants,  who  do  not  daim  to  be  Us  co- 
tenants,  to  a  Judgment  for  the  possession  of  the  whole  daim. 

COTENANCY.— ALL  COTENANTS  NEED  NOT  BE  1£ADB 
PARTIES  to  an  action  by  one  of  them  to  recover  the  eommon  prop- 
erty, as  they  are  not  '^Dnited  in  interest**  Thdr  Inteiesta  ass  ssf^ 
wiJ,  and  the  possession  of  one  is  the  possession  of  alL 

PARTIES-NONJOINDER— WAIVER  OP  OBJBOTION.— 
The  defendants,  in  an  action  by  one  eotenant  to  recoTer  pooscsslop 
of  the  common  property,  waive  the  right  to  raise  the  qnestion  of  a 
defect  of  parties  plaintiff  where  they  fail  either  to  demur,  to  iet 
up  such  defect  In  their  answer,  or  to  ask  for  an  instruction  iQMm 
the  question  before  the  case  is  submitted  to  the  Jury.  It  Is  too 
late  to  raise  the  question  on  a  motion  for  a  new  triaL 

Action  by  Mather  against  Dunn  and  another  to  reeover  the 
possession  of  a  mining  claim.  There  was  a  judgment  for  the 
plaintiff  and  he  appealed  from  an  order  granting  a  nev  trisL 

Edwin  Van  Cise  and  Oranville  O.  Bennett^  for  tba  appellsnt 

Bice  ft  Polley,  for  the  respondents. 

1^  COBSON,  P.  J.   This  was  an  action  to  recover  the  posns- 

sion  of  a  mining  daim  known  as  the  ^Alta  Villa  lode.''  The 
defendants  claimed  title  to  the  same  mining  ground  by  nrtoe 
of  a  location  made  under  the  name  of  the  ^'lilly  B.  lode.* 
Verdict  and  judgment  were  in  favor  of  plaintiff.  On  fiie 
tidal  the  plaintiff  failed  to  establifih  his  ownenhip  to  on^ 
fourth  of  tiie  Alta  Villa  lode,  but  no  questioii  was  r^b^d  ae  to 
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this  failure  prior  to  the  yerdict.    After  the  verdict  the  defend* 
ants  ^^^  moYed  for  a  new  trial,  upon  the  ground,  among  others, 
that  plaintiff  had  failed  to  proye  a  title  to  the  whole  of  the  Al- 
ta  Villa  claiuL    The  motion  was  granted  ^'on  the  ground  stated 
in  said  motion,  to  the  effect  that  the  eyidence  disclosed  the  fact 
that  plaintiff  was  not  the  sole  owner  of  the  Alta  Villa  lode,  but 
only  of  three-fourths  thereof,  and  that  there  was  a  defect  of 
parties  plaintiff  in  said  action,  that  was  not  waiyed  by  defend- 
ants' failure  to  plead  the  same  in  their  answer.    As  to  all  the 
other  grounds  set  out  in  said  motion,  the  same  were  not  relied 
upon,  and  not  passed  upon.''    From  this  order  the  plaintiff  has 
appealed. 

As  will  be  seen  from  an  inspection  of  the  order,  a  question 
of  law  only  is  presented  for  our  determination,  and  that  is,  Did 
the  court  err  in  granting  a  new  trial  upon  the  ground  stated? 
The  yerdict  of  the  jury  was  in  f  ayor  of  plaintiff  on  all  the  issues, 
hut  they  found  no  damages.  Was  the  plaintiff  entitled  to  a  judg- 
ment, as  against  defendants,  for  the  possession  of  the  whole  of 
the  Alta  Villa  lode,  notwithstanding  he  failed  to  proye  a  legal 
title  to  the  entire  claim?  The  contention  of  the  defendants  is 
that  he  is  not,  and  such  was  eyidently  the  yiew  of  the  learned 
trial  court  In  this  we  are  of  the  opinion  that  the  trial  court 
was  in  error.  The  plaintiff,  in  establishing  title  to  three-fourths 
of  the  daim,  had  the  right  to  the  possession  of  the  whole  of 
the  daim,  as  against  all  persons  except  his  cotenant,  owning  the 
one-fourth  interest  Neither  of  the  defendants  daimed  to  be 
a  cotenant  with  plaintiff  in  the  Alta  Villa  lode.  The  de- 
fendants claimed  the  ground  under  a  separate  and  distinct  lo- 
cation of  the  Lilly  B.  lode,  and  hence  the  issue  was  raised  by 
the  pleadings  as  to  the  priority  and  validity  of  these  two  loca- 
tions. We  must  assume,  from  the  yerdict  of  the  jury,  that  ^^ 
they  found  the  Alta  Villa  claim  a  yalid  prior  location.  The 
plaintiff,  therefore,  as  a  co-owner,  was  entitled  to  its  posses- 
don,  as  against  strangers  to  that  title.  Such  was  the  rule  at 
common  law:  Hibbard  y.  Foster,  24  Vt.  542.  And  such  we  un- 
derstand to  be  the  rule  under  the  code:  Hardy  y.  Johnson,  1 
Wall.  371;  Brady  y.  Kreuger,  8  S.  Dak.  464,  59  Am.  St  Rep. 
771;  Collier  y.  Corbett,  16  Cal.  183;  Mahoney  y.  Van  Winkle, 
21  Cal.  652;  Treat  y.  Beilly,  35  Cal.  129;  Morenhaut  y.  Wil- 
son, 62  Cal.  263;  Weese  y.  Barker,  7  Colo.  178;  Webster  y.  Mo- 
Carty,  16  Tex.  Ciy.  App.  160;  Dolph  y.  Barney,  5  Or.  191; 
Sharon  y.  Dayidson,  4  Ney.  416.  In  Stark  y.  Barrett,  16 
Cal.  862^  Mr.  Justice  Field,  speaking  for  the  supreme  court 
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of  California,  laji:  ^e  waa  not  aeiBed  in  fee  of  the  pTemins, 
as  alleged  in  the  complaint^  bat  of  the  undiTided  half,  which  en- 
titled him  to  the  possesfiion  of  the  entire  premiae^  aa  against 
all  partiea  bat  the  original  cotenant  and  his  grantees,  and  as  a 
eonaeqaenoa  to  a  recovery  in  the  present  action.  Under  the 
allegation  of  seisin  in  the  complaint,  it  waa  sufficient  for  the 
plaintiff  to  establish  any  interest  in  the  premisea  which  gave 
him  right  of  possession.'*  It  is  contended  by  respondents  that 
section  884  of  the  Code  of  Civil  Procedure  of  California,  which 
provides  that  tenants  in  common  may  jointly  or  severally  sne, 
has  had  a  oontrolling  influence  npon  the  California  dedsiona. 
Bnt  we  do  not  so  nnderstand  them.  It  will  be  noticed  that 
the  section  does  not  make  any  provision  as  to  what  may  be 
recovered  in  such  an  action.  Section  5453  of  onr  Compiled 
Laws  contains  somewhat  similar  provisions.  The  right  of  one 
tenant  in  common  to  recover  the  possession  of  the  entire  prop- 
erty, as  against  one  who  has  no  title,  is  based  npon  the  fact 
that  such  tenant  in  common  is  entitled  to  the  possession  of 
the  property,  aa  against  aU  parties  except  his  cotenant. 

^^  The  learned  counsel  for  the  respondents  call  our  atten- 
tion to  section  4879  of  the  Compiled  Laws,  and  inflist  thai  that 
section  requires  all  cotenants  to  be  made  parties  in  actions  to 
recover  the  property.  But  counsel  overlook  the  fact  that  ten- 
ants in  common  are  not  united  in  interest,  and  that  their  in- 
terests are  several:  4  Eenfs  CommentarieB,  469.  But  the  pos- 
session of  one  is  the  possession  of  all:  4  Kent's  Commentaries, 
470.  But,  had  we  any  doubt  upon  the  foregoing  question  dis- 
cussed, we  are  clearly  of  the  opinion  that  the  defendants  waived 
their  right  to  raise  this  question  by  a  failure  either  to  demur, 
set  up  the  defect  of  parties  plaintiff  in  their  answer,  or  ask  for 
an  inBtruction  upon  the  question  before  the  case  was  submitted 
to  the  jury.  It  was  too  late  to  raise  the  question  on  a  motion 
for  a  new  trial:  Gomp.  Laws,  see.  4913.  See  Wait's  Annotated 
Code,  sec.  148,  and  cases  cited;  also,  17  Am.  ft  Eng.  Ency.  of 
Law,  240,  and  cases  dted. 

The  order  of  the  court  granting  a  new  trial  waa  ernmeoiu^ 
and  the  same  is  reversed. 


B.TBOTMBNT  BY  OOTBNANT  AGAINST  8TBANGBB  TO 
TITLE.— Each  cotenani;  Irrespective  of  the  character  of  the  ten- 
ancy. Is,  as  against  all  stranj^ers  thereto,  entitled  to  the  exdnslTe 
IH>sse8slon  of  all  the  property  thereof:  Note  to  Brady  ▼,  Krenger, 
60  Am.  St.  Rep.  777;  and  may  recover  such  possession  in  an  action 
of  ejectment  bronght  against  a  stranger  to  the  common  title:  Note 
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to  Jobnaon  t.  Hardy,  47  Am.  St.  Rep.  787;  Newman  r.  Bank  of 
OalifomSa,  80  OaL  868,  18  Am.  St.  Bep.  169.  But  other  caaea  hold 
that  a  cotenant  aning  In  ejectment  cannot  recovw  possession  of  the 
whole  property,  thonnrh  snch  possession  is  held  by  a  stranger  to  the 
title,  and  that  the  plaintiff's  recovery  mnst  be  limited  to  the  in* 
terest  which  he  proves:  Marshall  ▼.  Palmer,  91  Va.  844,  60  Am.  St. 
Rep.  838;  Johnscm  v.  Hardy,  48  Neb.  868,  47  Am.  St  Rep.  765.  Com- 
pare the  monographic  note  to  Marahall  r.  Palmer,  CM)  Am.  St  Rep. 
839^846,  on  actions  by  a  cotenant  to  reeoYer  possession  of  the  prop- 
erty of  the  cotenancy. 

BJECTMBNT  BY  COTENANT— PARrTIBS.— A  tenant  in  common 
may  brine?  ejectment  against  one  who  has  no  title,  without  joining 
the  remaining  cotenants  in  the  action:  Oonlson  t.  Wing,  42  Elan. 
IS07, 16  Am.  St.  Rep.  503;  bnt,  if  the  defendant,  in  an  action  of  tres- 
pass to  try  title  to  land,  eetablishes  title  to  a  part  interest  therein, 
the  plaintiff  Is  not  entitled,  as  against  the  defendant,  to  recover  for 
the  benefit  of  other  tenants  in  common  who  are  not  parties  to  the 
action:  Boone  ▼.  Knox,  80  Tex.  642,  26  Am.  St  Rep.  767. 

PABTnsS— WAIY0R  OF  D0FBOT.->If  a  defect  of  parties  Is  not 
apparent  on  the  face  of  the  petition,  and  is  not  taken  advantage 
of  by  anewer*  It  is  waived;  Gonlson  v.  Wing,  42  Kan.  607«  16  Am. 
St  Rep.  CM. 


MoGlain  V.  Williams. 

[11  Soum  Paxota,  227.] 

APPBLI^TB  PRAOTIO0— NO  PRSSUMFTION  OF  IDR- 
ROR.— If  the  record  does  not  disclose  the  ground  np<m  which  a 
motion  for  the  direction  of  a  verdict  in  his  favor  was  made  or 
denied,  the  conrf  s  mling  thereon  mnst  be  sustained  If  It  was  cor- 
rset  upon  any  gronnd. 

INNKBBPBRS-LIBN  OF  UPON  PROPBRTX  OF  THIRD 
F1VRSON8.— A  statute  which  provides  that  an  innkeeper  shall  have  a 
lien  upon,  and  the  right  to  detain,  i>er8onal  property  placed  by  his 
guests  under  his  care,  and  that  baggage  and  other  property  "be- 
longing^ to  any  person  who  shall  abscond  without  paying  his  bill, 
may  be  disposed  of  by  the  innkeeper  to  realize  the  amount  due  him, 
does  not  give  him  any  lien  on  property  leased  by  his  guest  of  a 
third  person,  and  left  in  the  guest's  room  after  his  departure. 

INNEBEPERS— LIEN    UPON    THIRD    PERSON'S    PROP- 

BBTY— DUB  PROCESS  OF  LAW.— Under  the  provisions  of  the 
code  and  constitution  of  South  Dakota  an  innkeeper  cannot  have 
a  lien,  for  the  board  of  a  guest  on  a  third  person's  property,  loaned 
or  leased  to  the  grnest  because  to  allow  such  a  lien  would  be  de- 
priving one  of  his  property  without  due  process  of  law. 

Action  of  claim  and  delivery  brought  by  McOlain  against 
Williams.  There  was  a  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

W.  J.  Hooper,  for  the  appellant. 

Wellington  Brown,  for  the  respondent. 
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***  COBSON,  P.  J.  Thifl  was  an  action  in  claim  and  de- 
liTexy.  Verdict  and  judgment  for  plaintiff,  and  the  defendant 
appealed.  The  defendant  did  not  oontroyert  the  plaintiff's 
ownerflhip  of  the  property,  but  he  claimed  the  right  to  the 
poeaeeeion  bj  Tirtne  of  a  hotel-keeper's  lien  thereon  for  a  bal- 
ance due  him  for  board  of  one  £irky  who  brought  the  property 
to  defendant's  hoteL  The  case  was  tried  to  a  jnry,  and  a  Ter- 
diet  rendered  in  f a^or  of  the  plaintiff  on  all  the  issaea. 

ScYeral  errors  are  assigned,  but  in  the  view  we  take  of  the 
case,  the  only  question  requiring  consideration  is^  Did  the  de- 
fendant have  a  hotel-keeper's  Uen  upon  the  property  of  the 
plaintiff  taken  by  Kirk  to  his  room  in  the  hotel?    This  question 
was  properly  raised  by  defendant's  motion  for  the  direction  of 
a  yerdict  in  his  favor,  which  was  denied,  and  exception  taken. 
The  record  does  not  disclose  the  grounds  upon  which  the  mo- 
tion was  made  or  denied,  and  hence,  if  the  court's  ruling  was 
correct  upon  any  ground,  it  must  be  sustained.    From  the  evi- 
dence it  appears  that  Kirk  boarded  at  defendant's  hotel  for 
some  weeks,  and  while  so  boarding  there  he  leased  the  gun  in 
controversy  from  the  plaintiff,  and  took  it  to  his  room  in  the 
hotel,  in  which  defendant  found  it  after  Kirk  had  left^  and  ^'^ 
took  it  into  his  possession,  and  claims  the  right  to  hold  it  for 
Kirk's  unpaid  board  bilL     The  defendant  contends  that  at 
common  law  the  innkeeper  had  a  lien,  not  only  upon  the  prop- 
erty owned  by  the  guest,  but  upon  all  property  brought  with 
him,  and  in  good  faith  received  by  the  innkeeper  as  the  prop- 
erty of  the  guest,  and  that  the  code  of  this  state  reoognixes 
and  adopts  this  rule.    This  seems  to  have  been  the  rule  at 
common  law  (Jones  on  liens,  sec.  498),  but  we  are  of  the  opin- 
ion that  under  the  provisions  of  the  code  of  this  state  the  com- 
mon law  has  been  changed,  so  far  as  it  affects  the  proper^  of 
a  third  person.    The  code  of  this  state  provides  that  ^'m  this 
state  there  is  no  common  law  in  any  case  where  the  law  is  de- 
clared by  the  codes":  Comp.  Laws,  sec.  2505.    And  by  section 
4802  it  is  provided:  '^The  rule  of  the  common  law,  that  stat- 
utes in  derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  code.    The  code  establishes  the  law  of  this 
territory  respecting  the  subjects  to  which  it  relates,  and  its 
provisions,  and  all  proceedings  under  it  are  to  be  liberally  con- 
strued with  a  view  to  effect  its  objects  and  to  promote  justice.'' 
Section  3686,  as  amended  by  chapter  102  of  the  Laws  of  1893, 
provides:  "An  innkeeper  or  keeper  of  a  boarding-house  is  lia- 
ble for  all  losses  of  or  injuries  to  personal  property  placed  bj 


Oct.  1898.]  McGlain  v.  Williamb.  793 

his  gnests  or  boarders  under  his  care  •  •  •  •  and  upon  anch 
property  the  innkeep^  or  keeper  of  a  boarding-honae  ahall 
haire  a  lien  and  right  of  detention  for  the  payment  of  such 
amount  as  may  be  due  him 3.  Baggage  and  other  prop- 
erty and  effects  belonging  to  any  person  who,  after  obtaining 
board,  lodgings  or  other  acconmiodationB  at  any  hotel  or  inn, 
ahall  abscond  or  absent  himself  or  herself  from  such  hotel  or 
inn  without  having  paid  for  such  board,  lodging,  or  other  ac- 
commodations ^^^  may,  at  the  expiration  of  thirty  (30)  day% 
be  diaposed  of  by  the  keeper  of  such  hotel  or  ion  at  private  or 
public  sale,  and  the  net  amount  realized  from  such  sale  shall 
be  credited  to  the  unpaid  account  of  the  absconder.''     The 
qualification  ^n[)elonging''  to  the  guest  in  the  third  subdivision 
is  important  and  diows  clearly  that  the  legislature  intended  to 
limit  the  lien  to  the  property  of  the  guest.    It  is  true  that  the 
first  clause  of  the  section  does  not  contain  this  qualification  or 
limitation,  but  the  whole  section  must  be  construed  together. 
It  will  not  be  presumed  that  the  law-making  power  intended 
that  the  lien  should  attach  to  property  the  hotel-keeper  was  not 
authorized  to  sell  in  satisfaction  of  the  lien.    Beading  the  two 
provisions  of  the  section  together,  it  seems  dear  that  the  de- 
fendant's lien  could  only  attach  to  property  belonging  to  Kirk, 
and  did  not  attach  to  property  belonging  to  the  plaintiff,  though 
brought  to  the  hotel  by  Kirk.    We  think  ''belonging  to"  must 
be  deemed  to  be  inserted  in  the  last  clause  of  the  first  part  of 
the  section,  as  to  the  hotel-keeper's  lien,  leaving  the  hotel- 
keeper's  liability  as  provided  in  the  first  dause  of  the  section. 
Una  seems  to  us  to  be  a  fair  construction  of  the  section  aa 
amended,  but,  independently  of  this  amendment,  we  should 
fed  inclined  to  take  the  same  view  of  the  section.    As  will  be 
noticed,  the  provisiona  of  our  code  ''are  to  be  liberally  con- 
strued with  a  view  to  effect  its  objects  and  promote  justice." 
A  construction  that  would  enable  a  hotel-keeper  to  acquire  a 
lien,  for  his  guest's  hotel  bill,  upon  the  property  intrustecT  to 
Bach  guest  by  its  owner,  would  not  be  promotive  of  justice, 
and  would,  in  our  opinion,  render  the  section  unconstitutional, 
imder  the  provisions  of  our  state  constitution.    No  person  can 
legally  be  deprived  of  his  property  against  his  consent,  ex- 
press or  implied,  except  ^^  by  due  process  of  law.    Loaning 
or  leasing  personal  property  to  a  guest  at  a  hotd,  wiithout 
some  agreement,  express  or  implied,  that  it  may  be  pledged 
for  the  board  of  such  guest,  or  the  doing  of  some  act  by  the 
owner  in  reference  thereto  by  which  such  owner  is  estopped 
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from  asserting  his  rights  as  against  the  hotel  proprietor,  will 
not  confer  upon  such  hotd-keeper  the  right  to  a  lien  upon  it 
for  hia  guest's  board.  The  old  common-law  role  was  estab- 
lished centuries  ago,  when  the  rights  of  persons  and  property 
were  not  as  clearly  understood  and  defined  as  they  are  under  our 
modem  system  of  state  constitutions,  in  which  these  rights 
are  clearly  defined  and  protected.  The  cuBtoma  of  the  r«ilm 
which  authorized  such  a  lien  cannot  properly  be  invoked  to 
sanction  a  claim  that  is  in  contravention  of  the  letter  and 
spirit  of  our  modem  system. 

While  courts  of  states  in  which  the  common  law  still  pre- 
vails have  held  to  the  old  rule,  we  notice  that  the  court  of 
appeals  of  Missouri,  in  a  case  quite  similar  to  the  one  at  bar, 
speaking  by  Mr.  Justice  Thompson,  vigorously  questions  its 
applicabili^  to  our  present  system.  He  says:  ''Nor  are  we 
prepared  to  agree  with  those  courts  which  have  found  a  plain 
principle  of  justice  in  a  rule  of  law  by  which  one  man's  prop- 
erty is  confiscated  to  pay  another  man^s  debta.  It  is,  to  aaj 
the  leaat,  doubtful  whether  tlie  extraordinary  liability  which 
the  common  law  imposed  upon  the  innkeeper  in  respect  of 
goods  brought  to  his  inn  by  his  guest  furnishes  a  good  reason 
for  such  a  rule.  It  is  also  doubtful  whether  such  a  rule  is  not 
in  conflict  with  the  spirit  of  those  guaranties  of  the  right  of 
private  property  which  are  embodied  in  American  constita- 
tions.  It  would  be  beyond  the  power  of  the  legislature  to  pass 
a  law  under  which  the  property  of  one  man  should  be  ar- 
bitrarily '^  taken  from  him  and  given  to  another  man:  Loan 
Assn.  V.  Topeka,  20  Wall.  655.  If  the  legislature  could  not  pass 
such  a  law,  we  are  not  prepared  to  sanction  a  course  of  reason- 
ing by  which  the  conclusion  is  arrived  at  that  the  legislature 
intended  to  preserve  such  a  rule  of  common  law,  by  enacting 
a  statute,  the  terms  of  which,  read  in  accordance  with  their 
sense,  import  the  contrary.  Again,  the  liability  of  a  common 
carrier  at  common  law  is  precisely  that  of  an  innkeeper.  He 
is  liable  for  the  loss  or  damage  of  the  goods  committed  to  him 
for  carriage  happening  from  every  other  cause  except  the  act 
of  God  or  the  public  enemy.  Both  the  liability  of  tiie  carrier 
and  that  of  the  innkeeper  were  grounded  at  common  law  upon 
what  was  called  the  ^custom  of  the  realm/  They  were  co- 
extensive with  each  other,  had  their  origin  in  the  same  source 
and  rested  upon  the  same  considerations  of  public  policy.  And 
yet  modern  American  courts  have  not  hesitated  to  declare  that 
a  common  carrier  has  no  lien  for  the  carriage  of  goods  which 
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lie  has  innocently  received  from  a  wrongdoer,  without  the  con- 
sent of  the  owner,  express  or  implied:  Fitch  y.  Newberry,  1 
Dong.  (Mich.)  1,  40  Am.  Dec.  33;  Bobinson  y.  Baker,  5  Cnsh. 
137,  51  Am.  Dec.  54;  Stevens  y.  Worcester  B.  B.  Co.,  8  Gray, 
262;  Clark  y.  Lowell  etc.  B.  B.  Co.,  9  Gray,  231.  Upon  the 
whole,  we  are  satisfied  that  the  lien  of  a  hotel  or  inn  keeper 
does  not  exist  in  this  state  in  such  a  case  as  the  present": 
WyckofI  T.  Hotel  Co.,  24  Mo.  App.  382. 

Giving  to  the  hotel-keeper  a  lien  npon  the  baggage  and  ef- 
fects belonging  to  his  guest  is,  in  onr  opinion,  as  far  as  the  legis- 
lature would  have  a  right  to  go,  and  as  far  as  it  was  its  in- 
tention to  go  in  the  passage  of  the  law  in  question.  The  court 
waa  therefore  clearly  right  in  denying  the  motion  of  the  de- 
fendant, and  the  verdict  of  the  jury  was  right  in  finding  for 
the  plaiTitiflf,    The  judgment  of  the  circuit  court  is  afiSrmed. 


INNKBBPBRS— LIBN  OP.  ON  THIRD  PERSON'S  PROPBRTT 
^DUB  PROCBS8  OF  LAW.— Under  a  statute  which  aives  a  lien 
to  innkeepers  on  aU  property  ''belonging  to  or  under  the  control 
of  their  guests  which  may  be  In  such  hotel/'  they  have  a  lien  on 
wimples  and  their  receptacles  carried  by  a  traveling  salesman,  al- 
though such  property  Is  received  with  a  knowledge  that  it  does 
not  belong  to  the  guest  or  salesman,  but  to  his  employer;  and  such 
a  statute  is  not  unconstitutional  as  depriving  the  owner  of  his  prop- 
erty without  due  process  of  law.  It  simply  provides  for  a  lien  and 
a  possession  without  making  provision  as  to  how  the  lien  shall  be 
enforced:  Brown  Shoe  Oo.  v.  Hunt,  108  Iowa,  686,  64  Am.  St  Rep. 
108.  But  compare  the  note  to  this  case,  showing  that  notice  to 
the  Innkeeper  that  his  guest  does  not  own  the  property  In  the  tet- 
ter's possession,  generally  deprives  the  lnnkeei>er  of  his  lien  thereon. 
The  lien  of  an  innkeeper  extends  to  the  property  of  a  third  per- 
son, held  by  the  guest  as  bailee,  and  brought  within  the  Inn,  unless 
he  knew  It  was  not  the  property  of  the  guest:  CkK>k  ▼•  Cane,  18 
Or.  482,  57  Am.  Bep.  28^  and  not& 
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(U  SoiTTH  Dakota,  287.] 

PARENT  AND  OHILD--OOMPIiAINT  FOR  NSGLIGSNT 
ITSB  OF  GUN  BY  DEFENDANT'S  MINOR  SON.— A  complaint,  In 
an  action  to  recover  damages  for  injuries  caused  by  the  aUeged 
negligence  of  the  defendant's  minor  son  in  the  use  of  a  gun,  states 
a  cause  of  action  where  it  alleges  that  the  defendant  purchased 
the  gun  and  gave  it  to  his  son;  that  the  child  used  it  negligently, 
which  fact  was  known  to  the  defendant;  and  that  the  father  en- 
couraged, countenanced,  and  consented  to  such  negligent  use. 

PARENT  AND  CHITiD— ACTION  FOR  NEGLIGENT  USB 
OF  GUN  BY  DEFENDANT'S  MINOR  SON.— In  an  action  to  re- 
cover for  injuries  caused  by  the  alleged  negligent  use  of  a  gun  In 
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the  hands  of  the  defendant's  minor  son,  where  one  of  the  material 
issnes  Is,  whether  the  son  was  in  the  habit  of  using  the  gun  in  a 
reckless  manner,  it  is  proper  to  admit  evidence  which  tends  to 
prove  tliat  he  used  the  gun  negligently  on  other  occasions;  and  the 
father's  Imowledge  of  his  son*s  culpable  conduct  maj  be  established 
i)y  other  witnesses  than  those  who  testify  conoerning  the  acts  of 
his  son. 

IN8TRT70TION,  THOUGH  BRRONSOUS,  DOES  NOT  JUS- 
TIFY A  RBVERSAIi,  WHEN.— An  erroneous  instractlon  does  not 
justify  a  rerersal  of  Judgment  for  the  plaintifl,  wh^e  it  la  fol- 
lowed by  such  plain  and  explicit  directions  regarding  tlie  f^cts 
necessary  to  a  recovery  by  the  plaintiff  that  it  Is  ImposelUe  to  be- 
lieve that  tiie  verdict  was  influenced  thereby. 

PARENT'S  LIABILITY  FOR  CHILD'S  NEGLIGENT  USB 
OF  A  GUN.— In  an  action  to  recover  damages  for  injuiies  resulting 
from  the  recicless  use  of  a  gun  by  the  defendant's  minor  son,  evi- 
dence that  the  defendant  kept  a  shotgun  in  his  house  which  his 
son  was  permitted  to  use  whenever  he  desired;  that  tlie  scm  had 
frequently  used  the  gun  prior  to  the  accident  In  questlcMi;  that  he 
used  It  in  a  reckless  and  dangerous  manner  when  the  plaintiff  was 
injured,  and  had  so  used  it  upon  other  occasions;  and  that  the 
defendant,  though  he  knew  of  his  son's  using  the  gun  In  a  dan- 
gerous manner,  permitted  him  to  continne  snch  use^  Jnstlfles  a  ver- 
dict for  the  plaintiff. 

Action  by  Charlotte  Johnson  against  Arthur  J.  Glidden  for 
damages  for  injnries  resulting  from  the  alleged  neg^Ugent  lue 
of  a  gon  by  the  defendant's  minor  son.  There  was  a  judg- 
ment for  the  plaintiff^  and  the  defendant  appealed. 

A.  W.  Bnrtt^  for  the  appellant 

H.  O.  Wamock,  for  tha  respondent. 


HANE Y,  J.    Plaintiff's  cause  of  action  is  tiins  stated  in 
her  complaint:  ^1.  That  Earnest  Olidden  is  the  son  of  said  de- 
f endant,  and  was  on  the  seventeenth  day  of  Augnst  of  the  age 
of  thirteen  years^  living  at  home  with  Ids  said  father^  and  un- 
der his  custody^  care,  and  control;  2.  That  prior  to  said  seven- 
teenth day  of  Augnsty  1895,  said  defendant  cardesdy  and 
negligently  purchased  ^^^  and  gave  to  said  Earnest  Olidden 
a  certain  firearm,  known  as  a  gun,  which  said  Earnest  Glidden 
was  in  the  habit  of  using  in  a  careless  and  n^ligent  manner^ 
so  as  to  endanger  the  life  and  property  of  persons  about  him, 
all  of  which  was  well  known  to  this  defendant,  and  who  en- 
couraged, countenanced,  and  consented  to  his  carrying  said 
gun  and  in  so  using  it  in  said  careless  and  negligent  manner; 
3.  That  on  the  said  seventeenth  day  of  August,  1895,  this 
plaintiff  was  watering  a  colt  on  her  own  premises,  when  said 
Earnest  Olidden  came  along  with  his  gun,  and,  against  the  re- 
quest of  this  plaintiff,  carelessly  and  negligently  fired  said  gun 
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IB  front  of  said  colt;  that  said  colt  thereby  became  frightened 
and  ran  away,  and  this  plaintiff^  without  any  fault  of  her  own, 
became  entangled  in  a  picket  rope  attached  to  said  colt»  and 
was  dragged  for  a  long  distance  oyer  the  prairie,  and  was 
seyerely  injured^  in  that  her  flesh  was  badly  braised  and  lacer* 
ated,  and  her  back  was  strained,  so,  as  she  believes,  to  be  per* 
inanently  injured;  4.  That  by  reason  of  said  injuries  she  auf* 
fared  great  bodily  pain,  and  was  confined  to  her  bed  for  a  long 
time,  and  was  and  still  is  unable  to  do  her  housework,  or  any 
work,  and  ii^  as  she  belieyesy  permanently  injured  and  other* 
wise  greatly  injured,  and  was  compelled  to  spend  one  hundred 
doUars  for  medical  attendance,  nursing,  and  help  about  the 
house,  to  her  damage  of  five  thousand  dollars."    The  allega- 
tions of  the  complaint  are  denied,  except  as  to  the  first  para- 
graph, and  defendant  alleges  that  the  plaintiff  was  guilty  of 
eontrfl>utory  negligence. 

Does  the  complaint  state  a  cause  of  action?  It  was  not  as- 
sailed until  the  trial  began,  and  it  must  be  liberally  construed. 
Our  Ciyil  Code  provides  tiiat  'Neither  parent  or  child  is  an- 
swerable, as  such,  for  the  act  of  the  other*':  Comp.  Laws»  sec 
*^  2620.  It  is  a  rule  of  the  common  law  that  ^'a  father  is  not 
liable  in  damages  for  the  torts  of  his  child  committed  without 
his  knowledge^  consent,  participation,  or  sanction,  and  not  in 
the  course  of  his  employment  of  the  child'':  Schouler  on  Domes- 
tic Belations,  sec.  263.  The  allegations  of  the  complaint  con- 
necting defendant  with  the  injurious  act  of  his  minor  child  are 
these:  1.  He  purchased  and  gave  him  a  gun:  2.  The  child  used 
it  n^ligentiy;  8.  The  father  knew  he  was  so  using  it;  and  4. 
He  encouraged,  countenanced,  and  consented  to  such  negligent 
use.  It  may  be  conceded  that  it  is  not  negligence  per  se  for  a 
father  to  furnish  his  son,  aged  thirteen  years,  with  a  gun,  or 
permit  him  to  use  one,  if  the  boy  uses  it  with  ordinary  care  and 
the  father  is  justified  in  presuming  that  it  will  be  so  used;  but,if 
he  knows  that  his  son  is  using  the  firearm  in  such  a  careless  and 
negligent  manner  as  to  endanger  the  life  and  property  of  per- 
sons about  him,  it  is  certainly  his  duty  to  interpose  his  parental 
authority,  and  prevent,  if  possible,  a  course  of  conduct  on  the 
part  of  his  child  which  is  likely  to  produce  injury  to  others. 
In  a  case  in  Wisconsin,  where  two  minor  sons  of  the  defendant 
came  out  of  their  father's  house,  and  fired  off  a  pistol,  and 
shouted,  and  so  frightened  the  plaintiff's  horses  that  they 
jmnped  suddenly  forward  and  threw  a  person  out  of  the  sea^ 
and  injured  her,  the  court  employs  this  language:  '^t  will  be 
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aoen  by  an  ezammation  of  the  Tocord  that  it  became  important 
for  the  plaintiffs  to  connect  the  father  with  the  acts  of  his 
young  sons,  which  the  plaintiffs  all^e  cansed  the  injury  com- 
plained of^  and  for  this  purpose  the  plaintiffs  offered  eTidenee 
tending  to  proTe  that  the  sons  had  frequently,  before  the  day 
upon  which  the  accident  happened,  called  aboaiTe  names,  shout- 
ed, and  frequently  discharged  firearms  when  persons  were  **^ 
passing  the  house  of  the  def endants^  and  that  this  was  often 
done  in  the  presence  of  their  father.  All  eridence  of  this  kind 
was  excluded.  This,  we  are  inclined  to  hold,  was  error.  If 
the  father  permitted  his  young  sons  to  shout,  nae  abusiye  lan- 
guage, and  discharge  firearms  at  persons  who  were  passing 
along  the  highway  in  front  of  his  house^  he  permitted  that  to 
be  done  upon  his  premises  which  in  its  nature  was  likely  to  re* 
suit  in  damage  to  those  passing;  and,  when  an  injury  did  hap- 
pen from  that  cause,  he  was  not  only  morally,  bnt  l^gsUy,  i^ 
sponsible  for  the  dunage  done**:  Hoverson  ▼.  Noker,  60  Wi& 
511,  60  Am.  Bep.  381.  The  principle  thus  announced  is  ap- 
plicable to  the  case  at  bar.  If,  as  alleged,  defendant's  son  was 
in  the  habit  of  using  the  gun  gi^en  him  by  hia  father  in  a  dan- 
geroua  manner,  and  defendant  knew  of  such  use,  it  was  his  mor- 
al and  legal  iutj  to  preyent  a  continuation  of  such  conduct;  and 
it  is  immaterial  whether  his  knowledge  was  derived  from  seeing 
his  son's  acts  of  negligence,  or  from  being  informed  of  them  by 
other  persons.  His  culpability  consisted  in  permitting  his  son 
to  continue  in  a  course  of  conduct  which  in  its  nature  was  likely 
to  result  in  damage  to  those  with  whom  his  son  came  in  contact 
If  he  knew  his  child  was  using  the  gun  recklessly,  as  an  ordin- 
ary intelligent  person  he  must  have  apprehended  the  natural 
consequences  of  such  recklessness;  and,  as  a  good  citisen,  he 
ahould  haye  made  a  reasonable  effort  to  prevent  such  conse- 
quences. On  the  contrary,  it  is  alleged  that  he  ^loouragsd, 
countenanced,  and  consented  to  the  manner  in  which  his  son 
was  carrying  and  using  the  gun.  We  think  defendant's  objec- 
tion to  the  introduction  of  any  eyidence  under  the  complaint 
was  propeirly  overruled. 

^^  It  follows  from  what  has  been  stated  that  the  court  did 
not  err  in  admitting  evidence  tending  to  prove  that  the  son  of 
defendant  used  the  gun  negligentiy  on  other  occasions  than  that 
involved  in  this  case.  One  of  the  material  issues  was  whether 
he  was  in  the  habit  of  using  the  gun  in  a  reckless  manner,  and 
the  only  way  to  establish  such  fact  was  by  evidence  showing 
how  he  acted  when  using  it.    Of  course,  it  was  necesfiaiy  to 
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show  that  defendant  knew  of  his  culpable  conduct  bnt  snch 
knowledge  could  be  established  by  other  witnesses  than  those 
who  testified  concerning  the  acts  of  his  son.  The  natural  or- 
der of  proof  would  be  to  first  show  acts  of  negligence,  and  than 
bring  knowledge  of  any  or  all  of  such  acts  home  to  the  father. 
The  charge  of  the  court,  taken  as  a  whole,  substantially 
conforms  to  the  law  as  herein  announced.  As  a  preliminary 
and  general  declaration  of  a  parent's  liability,  the  court  uses 
tkis  language:  '?ou  will  understand  as  a  proposition  of  law 
that  a  father,  as  such,  is  not  liable  for  the  ordinary  acts  of  his 
infant  son.''  Standing  alone  and  unqualified  by  other  portions 
of  the  charge^  this  sentence  does  not  correctly  state  the  law, 
and  the  use  of  the  word  '^ordinary"  might  midead  a  jury;  but 
the  words  quoted  are  followed  by  such  plaiuyand  explicit  direo- 
tiona  regarding  the  facts  necessary  to  a  recovery  by  plaintiff 
that  it  is  impossible  to  belieye  that  the  verdict  was  influenced 
by  the  preliminary  statement  given  above.  The  language  of 
the  court  is  as  follows:  ^^In  order  to  hold  the  father  liable,  you 
must  be  satisfied  by  a  preponderance  of  the  evidence  that  the 
boy  had  been  repeatedly  careless  in  the  use  of  the  gun  as 
claimed  by  this  plaintiff.  You  must  further  find  by  a  prepon- 
derance of  the  evidence  that  after  Mr.  Qlidden,  this  defendant, 
the  father,  had  been  informed  and  notified  of  the  fact  that  this 
^^^  boy  was  careless^  negligent,  and  reckless,  in  the  use  of  this 
firearm,  that  he  did,  with  knowledge  of  these  facts,  cause  and 
he  thereafter  put  the  means  of  doing  mischief  in  his  hands,  by 
permitting  him  to  take  this  gun;  then  he  would  be  liable  and 
responsible  for  such  damages  the  boy  may  have  inflicted  by 
reason  of  the  careless  use  of  the  gun.  Thus,  you  will  see  the 
necessaiy  things  for  the  plaintiff  in  this  case  to  prove  in  order 
to  recover  are  these:  First,  that  she  was  injured  as  she  al- 
leges; that  this  injury  was  caused  by  reason  of  the  careless- 
ness and  negligence  of  this  boy;  that  the  boy  had  been  careless 
and  negligent  for  some  period  of  time  before  this;  that  the 
father  had  fuU  knowledge  of  this  fact;  and  that,  with  full 
knowledge  of  this  faci^  he  put  the  means  of  doing  mischief  in 
this  boy's  hands  by  allowing  him  or  permitting  him  to  take 
this  gun  and  go  where  he  pleased  with  it.  If  all  these  facts 
are  established,  and,  further,  if  it  should  appear  that  the  plain- 
tiff  herself  was  without  any  negligence  at  the  time  of  this  ao* 
ddent,  then  the  plaintiff  would  be  entitled  to  a  verdict  at 
your  hands  for  such  damages  as  she  may  have  sustained.  If 
any  of  these  essential  facts  are  not  established  by  the  testi- 
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mony  in  this  ease,  then  the  plaintiff  cannot  recoTer,  and  jour 
▼erdict  ahonld  be  for  the  defendant 

Finally^  it  is  contended  that  the  eyidence  is  inwiflicifint  to 
eustain  the  Terdict    In  dincnHmng  this  phase  of  the  case  it 
must  be  remembered  that  the  jniy  were  at  liberty  to  beliere  the 
witneesee  for  plaintiff,  and  that  every  fair  and  reaeon&ble  in- 
ference mnrt  be  drawn  from  their  testmumy  which  can  be  to 
siutain  the  verdict.    Viewed  in  this  lights  the  jury  were  war- 
ranted in  finding  that  the  defendant  kept  a  ahol^im  in  hia 
house  which  his  son  was  permitted  to  use  whenever  he  desiredy 
'^  and  that  he  had  frequently  used  it  prior  to  the  accident  in 
question;  that  the  boy  used  it  in  a  reddess  and  dangerous  man- 
ner when  plaintiff  was  injured,  and  upon  at  least  two  other 
occasions.    In  brief,  they  were  justified  in  finding  that  the  boy 
had  used  the  gun  for  some  time  prior  to  the  accident  in  a  redi- 
less  manner,  and  that  his  use  of  it  was  permitted  by  the  parent 
There  is  sufficient  evidence  to  establish  all  the  eleinents  of 
plaintiff's  cause  of  action,  provided  defendant  knew  his  son  was 
in  the  habit  of  using  the  gun  in  a  dangerous  manner.    The  only 
evidence  tending  to  prove  that  defendant  knew  of  the  manner 
in  which  the  gun  was  used  by  his  son  is  that  of  the  plaintiff, 
who  says:  '1  told  Mr.  Olidden  that  he  would  [should]  take 
care  of  his  boy;  that  his  boy  had  been  down  there  and  shot  at 
the  horsefly  and  scared  them  loose;  and  he  answered  and  said, 
^Wherever  there  is  a  lake  the  boy  has  a  right  to  hunt.'    I  told 
him  that  the  boy  shot  after  the  horses;  that  is  what  I  told  him 
at  the  time.''    This  is  denied  by  defendant,  but  must  be  ac- 
cepted as  true  by  this  court    If  so,  defendant  was  informed 
that  his  boy  was  conducting  himself  in  a  most  reckless  and  un- 
lawful manner.    Upon  receiving  this  information,  in  place  of 
investigating  the  charge^  with  a  view  to  prevent  a  continua- 
tion of  his  son's  reckless  conduct  if  found  to  be  true,  he  seems 
to  have  sanctioned  it;  and  the  fact  that  such  conduct  continued 
indicates  that  he  did  nothing  to  prevent  it.    He  was  infoimed 
that  his  son  was  pursuing  a  couise  of  conduct  which  in  its  na- 
ture was  likely  to  produce  injury  to  the  persons  and  property 
of  others;  and  we  think  the  jury  was  justified  in  concluding 
from  all  the  evidence  that  he  not  only  failed  to  exercise  his 
parental  authority  to  prevent  a  continuation  of  such  conduct, 
but,  by  his  own  conduct,  encouraged,  countenanced,  and  con- 
sented ^^  to  the  course  being  pursued  by  his  son.  .  Such  was 
evidently  the  view  of  the  trial  court  and  jury,  and  we  are  not 
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inclined  to  disturb  the  verdict.  All  the  amgmnente  of  error 
haye  reoeiyed  attention.  Finding  no  reyeraible  error^  the  jndg* 
ment  of  the  circoit  court  is  affirmed. 


INSTRUCTIONS— HARMLBSS  ERROR.— Though  a  charge  to  the 
court  is  erroneouR,  yet  If  It  manifestly  works  no  injury  to  the 
loslniT  party,  the  Judgment  win  not  be  reversed:  Note  to  Teasdale 
▼.  StoUer.  54  Am.  St.  Rep.  707. 

ZdabiUtF  of  a  Tmrmt  for  th«  Aoto  of  His  OhUdron.* 
At  common  law  and  under  the  ciyfl  law,  minor  chUdren,  while 
both  parents  are  living,  are  subjected  exclusively  to  the  authority 
of  the  father:  Gates  ▼.  Renfroe,  7  La.  Ann.  660;  and,  at  common 
law,  the  authorities  are  clear  and  uniform  that  a  father  is  not 
answerable,  in  a  civil  action  for  damages,  for  the  wrongful  acts 
of  his  minor  chfldren,  where  they  live  with  him  and  are  under 
his  control,  and  where  the  acts  complained  of  were  not  authorised 
by  the  father,  were  not  done  in  his  presence,  had  no  connection 
with  the  father's  business,  were  not  ratified  by  him,  and  from 
which  the  father  received  no  benefit.  Otherwise  expressed,  a 
Either  is  never  liable  for  the  wrongful  acts  of  his  minor  child, 
onlees  they  are  committed  with  the  father's  consent  or  in  connec- 
tion with  the  business  of  the  latter  as  his  servant  or  agent:  Ed- 
wards V.  Grume,  18  Kan.  848;  Smith  v.  Davenport,  4S  Kan.  428,  28 
Am.  St  Rep.  787;  Paul  v.  Hummel,  48  Mo.  119,  97  Am.  Dec.  881; 
Scott  y.  Watson,  46  Me.  862,  74  Am.  Dec.  457;  M'GalUi  v.  Wood,  2 
N.  J.  li.  81;  Schlossberg  v.  Lahr,  60  How.  Pr.  460;  Wilson  v.  Gar- 
rard, 69  111.  61;  PauUn  v.  Howser,  63  111.  812;  Baker  v.  Haldenuui, 
24  Mo.  219,  60  Am.  Dee.  480;  Tlflt  y.  Tifft,  4  Denio^  175;  Ohandler 
V.  Deaton,  87  Tex.  406;  Moon  v.  Towers,  8  Com.  B.^  N.  S.,  611; 
Schaefer  v.  Osterbrlnlc,  67  Wis.  496,  68  Am.  Rep.  875;  Shockley  v. 
Shepherd,  9  Houst  270,  A  parent  is  not  answerable  for  the  torts 
of  his  minor  chfld,  committed  in  his  absence  and  without  his  au- 
thority or  approval:  Scott  v.  Watson,  46  Me.  862,  74  Am.  Dec.  457; 
Chandler  v.  Deaton,  87  Tex.  406;  Wilson  v.  Garrard,  69  IlL  51;  the 
rule  being  that  infants  themselves  are  answerable  for  torts  and 
wrongs  committed  by  them  the  same  as  adults:  Wilson  v.  Garrard, 
69  m.  61;  Paul  y.  Hummel.  43  Mo.  119,  97  Am.  Dec.  381;  Chandler 
V.  Deaton,  37  Tex.  406;  Scott  v.  Watson,  46  Me.  862»  74  Am.  Dec 
467;  Tifft  V.  TifPt,  4  Denio,  175. 

Thus,  a  father  is  not  answerable  for  an  assault  made  by  his 
infant  child,  though  he  knew  that  the  chUd  bad  a  vicious  disposi- 
tion: Baker  y.  Haldeman,  24  Mo.  219,  60  Am.  Dec.  430;  or  for  the 
willful  act  of  his  minor  daughter  in  setting  her  father's  dog  upon 
the  plaintifrs  hog,  which  act  caused  the  hog  to  be  bitten  and  kiUed: 
Tifft  V.  Tifft,  4  Denio,  176;  or  for  the  refusal  of  a  minor  son  to 

*KSnBBNCI  TO  MONOGRAPHIO  VOniL 

BatlflcatloB  of  ohlld'i  tort  by  puent:  60  Aa.  fiep.  888-486. 
AX.  8k.  Rsr..  yok  LXXIV.-U 
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marry  a  Beryant  girl  whom  the  father  had  employed*  and  whom  he 
had  persuaded  to  have  sexual  intercourse  with  his  son,  to  whom 
she  was  affianced:  Jordan  t.  HoYey,  72  Mo.  574,  87  Am.  B^.  447; 
or  for  the  act  of  his  minor  son  in  prosecuting  a  servant  whom  the 
son  suspected  of  obtaining  money  from  him  by  false  pretenses, 
where  the  servant  was  at  first  remanded  but  ultimately  discharged: 
Moon  y.  Towers,  8  Com.  B.,  N.  8.,  611. 

A  parent  is  not  answerable  for  willful  trespasses  of  his  Infant 
child,  when  he  neither  assents  to  nor  ratifies  them:  Paul  v.  Hum- 
mel. 43  Mo.  119,  07  Am.  Dec  881;  Paulin  ▼.  Howser,  63  m.  312; 
Schlossberg  v.  Lahr,  CO  How.  Pr.  450;  Malmberg  v.  Bartos,  83  IlL 
App.  481;  although  he  had  notice  of  the  child's  vicious  and  de- 
structive temper:  Paul  ▼.  Hummel,  43  Mo.  119,  97  Am.  Dec  381. 
As  to  unauthorized  trespasses,  the  child  sustains  the  same  relation 
to  the  father  as  does  a  servant:  Paulin  ▼.  Howser,  63  HI.  312.  A 
father  is  not  answerable  for  a  trespass  of  his  children  in  crossing 
the  plaintilTs  land  on  their  way  to  and  from  school,  where  they 
could  not  conveniently,  and  without  traveling  a  very  considerable 
distance,  approach  the  schoolhouse  without  passing  over  his  land» 
and  where  the  children  had,  for  several  years,  gone  that  way,  with 
the  ovmer's  knowledge:  Wilson  v.  Garrard,  50  IlL  51.  A  father  is  not 
answerable  for  the  act  of  his  minor  sons  in  shooting  a  third  per> 
son's  mules,  unless  it  is  shown  that  the  father  was,  in  some  way» 
implicated  as  a  principal  or  accessary:  Chandler  ▼.  Deaton,  37  Tex. 
406;  and  where  a  mare  has  been  negligently  shot  by  the  defend- 
ant's minor  son,  the  father's  subsequent  promise,  without  consid- 
eration and  not  in  writing,  to  pay  for  the  animal,  does  not  make 
the  defendant  liable.  In  such  a  case  the  son  only  is  answerable: 
Baker  y.  Morris,  33  Kan.  580.  A  parent  is  not  answerablQ^for  the 
negligence  of  his  infant  child:  Schlossberg  y.  Lahr,  60  How.  Pr. 
450;  and  a  father  is  not  subject  to  an  action  for  damages  for  in- 
juries occasioned  by  the  reckless  and  unlawful  driving  of  his  minor 
son,  as  where  he  runs  against  a  person:  Shockley  v.  Shepherd,  1> 
Houst.  270;  Brohl  v.  Lingeman,  41  Mich.  711« 

Belationship  alone  does  not  make  a  father  answerable  for  the 
wrongful  acts  of  his  minor  child.  There  must  be  something  besides 
relationship  to  connect  him  with  such  acts  before  he  becomes  liable. 
It  must  be  shown  that  he  approved  such  acts,  or  that  the  child 
was  his  servant  or  agent  No  presumption  arises  from  the  relation 
of  parent  and  child  by  which  the  former  can  be  held  answerable 
for  the  wrongs  of  the  latter,  and  if  there  Is  nothing  more  than  rela- 
tionship to  connect  a  parent  with  the  wrong  of  his  child,  the  parent 
is  not  liable  therefor:  Chandler  v.  Deaton,  37  Tex.  406;  Schaefer  y. 
Osterbrink,  67  Wis.  495,  58  Am.  Bep.  875;  Hoverson  v.  Noker,  60 
Wis.  511,  50  Am.  Bep.  381.  No  general  liability  of  a  father  for 
the  torts  of  his  minor  son  exists.  Such  liability,  in  general,  results 
only  from  the  rule  of  respondeat  superior  when  the  fact  of  agency  for 
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tbe  father  is  proTed,  and  no  presumption  of  agency  results  from 
the  domestic  relationship:  Knmba  t.  Gllham,  108  Wis.  812,  815. 
Tn  oases  where  a  minor  child  acts  as  the  servant  or  agent  of  Its 
father,  the  latter's  liability  for  the  acts  of  the  former  Is  determined 
by  the  law  of  master  and  servant.  The  old  rule  that  the  master 
was  never  liable  for  the  willful  or  malicious  act  of  his  servant  Is 
not  now  the  law.  He  Is  answerable  If  the  act  was  done  In  his 
master's  business,  and  this  Is  the  true  test  of  his  liability:  Rich- 
berger  v.  American  Exp.  Co.,  78  Miss.  161,  55  Am.  8t  Rep.  522. 
But  If  a  servant  does  a  wUlful,  malicious,  wrongful,  or  criminal  act, 
without  the  master's  authority,  and  not  for  the  purpose  of  further- 
ing the  Interests  of  the  master,  the  latter  is  not  answerable  In  dam- 
ages therefor:  See  monographic  note  to  Goodloe  v.  Memphis  etc 
B.  B.  Co.,  54  Am.  St.  Rep.  85,  on  acts  of  servant  for  which  master 
is  not  answerable.  So,  a  parent  is  not  answerable  for  the  vdUf ul 
acts  of  his  minor  child,  not  performed  In  the  service  of  the  master, 
the  employer,  or  the  father,  where  there  Is  nothing  to  Indicate  that 
the  child  was  acting  for  him,  or  was  under  his  control:  Shockley  v« 
Shepherd,  9  Houst  270;  Brohl  v.  Llngeman,  41  Mich.  711.  It  Is  held 
in  Lioulsvllle  etc.  B.  B.  Co.  v.  Willis,  88  Ky.  57,  4  Am.  St  Rep.  124, 
that  the  duty  of  a  father  to  educate  and  maintain  his  minor  son 
entitles  the  former  to  the  son's  services,  and  places  him  in  the  atti- 
tude of  a  master  to  the  son,  or  creates  between  them  the  relation  of 
mast^  and  servant;  but  to  hold  a  father  liable  for  the  wrongful  acts 
of  his  minor  child,  it  Is  unQuestionably  true  that  the  fact  of  the 
child's  agency  for  the  father  must  be  proved,  and  it  must  further 
be  proved  that  the  acts  complained  of  were  within  the  scope  of  the 
agency,  for  no  presumption  of  agency  results  from  the  relationship: 
Kumba  t.  GUham,  108  Wis.  812.  Furthermore,  the  fact  that  the 
child  was  engaged  in  some  undertaking  beneficial  to  the  father  is 
not  sufficient  to  charge  the  latter  with  the  former's  tort,  unless  the 
engagement  was  In  accordance  with  the  direction  or  authority  of 
the  father:  Kumba  v.  Ollham,  108  Wis.  312,  316.  Hence,  if  a  father 
employs  his  daughter  to  write  his  business  letters,  he  is  not  answer- 
able for  a  libelous  letter  sent  by  her,  without  his  knowledge,  to  one 
of  his  customers,  as  that  would  be  outside  the  scope  of  her  em- 
ployment: Harding  v.  Greening,  8  Taunt  42.  So,  If  a  father  prom- 
ises to  give  his  minor  son,  who  is  living  with  him,  ten  cents  apiece 
for  all  the  crows  he  may  kill  and  directs  him  to  take  his  gun  to  a 
oomfleld  and  to  shoot  crows  there  when  he  has  spare  time,  but  the 
boy,  instead  of  remaining  In  the  cornfield,  goes  off  his  father*s  prem- 
ises in  search  of  other  game,  the  father  is  not  answerable  for  his 
son's  negligence  in  handling  the  gun,  whereby  another  person  is  in- 
jured, while  the  boy  is  several  miles  away  from  the  cornfield.  He 
is.  In  no  sense,  in  his  father's  employ  while  away  on  a  hunting 
expedition  of  his  own:  Winkler  v.  Fisher,  95  Wis.  855.  And  where  a 
minor  son,  who  had  been  permitted  to  use  his  father's  horse  and 
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wmgmi  wttbout  restrietfon,  took  tfaem  in  tbe  absence  and  without 
tlM  knowledge  of  his  father  on  bnsiness  of  htB  own,  left  the  horse 
nnfastened  in  the  street,  and  the  horse  ran  away  and  Injured  the 
plalntifPs  carriaire,  the  father  was  held  not  liable:  Maddox  t. 
Brown,  71  Me.  482,  86  Am.  Rep.  880.  So,  a  father  is  not  answeiahie 
for  a  negligent  act  of  his  minor  son  done  without  his  anthoritj  and 
against  his  wishes,  although  such  act  was  done  wliHe  the  object 
desired  by  the  father,  namely,  the  transportation  of  bis  daughter  to 
her  school  and  the  return  of  the  team,  was  being  accomplished,  as 
the  son,  in  such  a  case,  could  not  be  said  to  be  engaged  npcm  the 
business  of  the  fiither:  Kumba  t«  GUham,  108  Wis.  812^ 

On  the  other  hand,  a  father  is  answerable  for  all  eardessness, 
negligence,  or  wrongful  acts  of  his  minor  child  which  are  eommitted 
whfle  the  child  is  in  the  fiither^s  serrice  and  acting  in  that  capacity 
as  his  agent  at  the  time.    Thus,  a  son  is  in  business  for  which  his 
fiither  sent  him,  so  that  the  father  is  liable  for  a  trespass  committed 
by  the  son,  where  the  son  is  sent  by  his  father  for  cattle  in  a  cer- 
tain pasture  In  which  they  are  supposed  to  be,  and,  not  llndiiig 
them  there,  searches  for  them  in  the  vicinity  and  sheets  them  from 
other  cattle  in  a  neighboring  pasture:  Andros  t.  Howard,  86  TL 
248,  84  Am.  Dec.  680.    So,  if  a  minor  son  contracts  with  bis  fatiisr 
to  dear  a  parcel  of  land,  and  in  doing  so  negligently  bums  the  prop- 
erty of  a  third  person,  the  father  must  respond  in  damages,  the 
principle  being  that  where  a  child  is  engaged  in  the  fathei^s  aorlee 
and  in  doing  work  authorized  or  commanded  by  him«  he  is  diarge- 
able  with  loss  to  others  resulting  from  the  negligence  of  the  diild: 
Teagarden  t.  McLaughlin,  86  Ind.  476,  44  Am.  Bep.  882.    And  a 
fatlier  Is  answerable  for  injuries  which  result  to  another  from  his 
minor  son's  negligence  in  drlTlng  his  father's  horses  and  carriage 
with  the  hitter's  approbation,  for  the  son,  in  such  a  case,  must  be 
regarded  as  in  the  father's  employment,  discharging  the  dntles  of  a 
servant:  Lashbrook  t.  Patten,  1  Duvall,  817.    A  father  is  also  sub- 
ject to  an  action  of  trespass  for  an  injury  caused  by  his  team  when 
driven  by  his  son,  with  whom  he  was  riding  at  the  time:  Strohl  v. 
Levan,  39  Pa.  St  177.    The  presumption  is  that  a  minor  living  with 
his  father,  and  using  his  team  and  conveyance  in  and  about  the 
father's  bURiness,  is  acting  on  his  behalf  and  upon  his  directions 
nnttl  the  contrary  is   made  to  appear  by  evidence:  Gerfaardt  v. 
Swaty,  IS7  Wis.  24,  87.    But  no  presumption  of  any  kind  arises  from 
the  fact  of  relationship  alone:  Kumba  v.  Gilham,  108  Wis.  812. 
Evidence  that  a  minor  son  was  in  the  habit  of  driving  his  father^* 
team  to  convey  the  family  to  church  with  the  acquiescence  of  the 
father  and  of  an  older  daughter,  who,  in  the  father's  absence^  was 
in  charge  of  the  family,  business,  and  property.  Is  suiBcient,  pre- 
sumptively, to  charge  the  father  with  liability  for  the  son's  nesU* 
gence  in  driving  the  team  on  another  occasion:  Schaefer  t.  06t«^ 
brink,  67  Wis.  496,  68  Am.  Bep.  876.    In  such  cases  the  question 
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•B  to  whether  the  child  was  in  the  father's  employ  at  the  time  of 
tlie  accident,  and  whether  the  act  complained  of  occurred  dnrlng  the 
course  of  the  employment,  is,  in  each  instance,  one  of  fact  for  the 
jury:  Schaefer  v.  Osterbrink,  67  Wis.  405,  S8  Am.  Rep.  875.    "No 
contract  of  hire  is  necessary  to  create  the  relation  of  master  and 
■errant    It  is  sufficient  to  create  that  relation  that  one  charged  as 
serTant,  whether  a  son  or  person  in  no  way  related,  is  permitted 
habitually  to  perform  the  work,  drive  the  team,  or  otherwise  to  act 
as  a  serrant  of  the  owner,  according  to  the  circumstances  of  the 
case,  with  the  knowledge  and  consent  or  acquiescence  of  the  agent 
in  general  charge  of  the  business  or  property  of  the  owner  In  the 
absence  of  the  latter":  Schaefer  t.  Osterbrink,  67  Wis.  405,  68  Am. 
Bep.  876.    A  father  Is  also  answerable  for  the  acts  of  his  minor 
children  committed  in  his  presence  or  on  his  premises,  or  where  the 
drcumstances  show  that  they  were  done  with  his  knowledge  and 
by  his  authority,  either  express  or  implied:  Bee  principal  case; 
Dunks  T.  Grey,  8  Fed.  Bep.  862;  HoTerson  t.  Noker,  60  Wis.  611,  60 
Am.  Bep.  381.    Thus,  if  a  father  has  been  enjoined  from  selling 
certain  patented  articles,  he  is  liable  to  attachment  for  contempt, 
where  his  son.  Hying  with  him  and  under  his  control,  subsequently 
sells  such  articles:  Dunks  t.  Grey,  8  Fed.  Bep.  862.    So  a  father 
who  knowingly  permits  his  young  children  to  commit  acts  on  his 
premises  likely  to  cause  injury  to  trayelers  passing,  as  by  running 
out  of  their  father's  house,  firing  off  a  pistol,  and  shouting,  is  an- 
swerable therefor,  though  he  did  not  by  words  command  such  acts: 
Hoverson  r.  Noker,  60  Wis.  611,  60  Am.  Bep.  881.    In  this  case 
the  court  said:  '^f  a  parent  permits  his  very  young  children  to  be- 
come  a  source  of  damage  to  those  who  pass  the  highway  in  front 
nf  his  house,  he  is  as  much  liable  for  the  injury  as  though  he  pei^ 
raitted  them  to  erect  some  frightful  or  dangerous  object  near  the 
highway  which  would  frighten  passing  teams;  and,  in  such  case 
h^  cannot  screen  himself  by  saying  that  he  did  not  in  words,  order 
the  erection  to  be  made.    If  he  made  it  himself,  with  the  intention 
to  frighten  passing  teams,  he  would  be  responsible  for  the  injury 
caused  by  it;  and,  when  he  permits  his  irresponsible  children  to  do 
it  he  is  equally  liable,  because  he  has  the  control  of  his  premises 
as  well  as  of  the  children,  and  is  bound  to  restrain  them  from 
causing  a  dangerous  thing  to  be  erected  on  his  premises  near  the 
highway:  and  permitting  his  young  son   to   become  an  object  of 
fright  to  teams  passing  is  certainly  equally,  if  not  more,  reprehensi- 
ble than  permitting  an  Inanimate  structure  to  be  placed  where  It 
would  cause  such  fright"    In  this  case,  the  plaintiffs  were  on  their 
way  to  church  when  the  acts  were  committed  and  the  accident 
happened*  the  acts  being  repeated  on  their  return  from  the  church, 
and,  concerning  the  plaintiffs'  offer  of  evidence  tending  to  prove  that 
the  sons  had  frequently,  before  the  day  upon  which  the  accident 
happened,  called    abnslye    names,  shouted,    and    frequently    dis- 
eharged  firearms  when  persons  were  passing  the  house  of  the  d» 
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fendanti,  aod  that  this  was  often  done  In  the  presenoe  of  tb^ 
father,  the  conrt  said:  "We  think  the  OTldence  ongfat  to  have  been 
admitted  In  order  to  connect  the  father  with  the  acts  of  the  jcmg 
mam  whidi  cansed  the  injury,  when  the  plalntlffB  were  on  tJieir 
way  to  ehnrdi  in  the  morning,  as  well  as  when  on  their  retain  from 
the  church  la  the  afternoon'*:  HoTorson  r.  Noker,  00  Wis.  611,  SO 
Am.  B^p.  tSL  So  a  father  was  held  liable  hi  trover  for  wood  taken 
at  three  different  times  by  his  minor  sons  under  drcomstanoea 
which  Jnstllled  th/B  jvy  In  finding  that  it  was  taken  with  tbe 
father's  knowledge,  the  conrt  saying:  'The  minor  sons  of  the  de- 
fendant, being  at  the  time  members  of  his  family,  with  the  defend- 
ant's team,  at  three  sereral  times,  hanled  away  the  plahituri 
wood.  This  conld  hardly  hare  been  done  without  the  defendanfs 
knowledge.  If  It  had  not  his  approbation.  It  was  his  doty  to  hsTe 
restrained  them  from  treqiassing  on  his  neighbor's  property.  Qui 
non  prohlbet  cum  prohibere  possit,  jnbet.  And  this  maxiiii  may 
be  applied,  with  great  propriety,  to  minor  children  residing  wltb, 
and  under  the  control  of,  their  father^:  Beedy  t.  B^i"g,  16  Me  96. 

The  law  requires  of  persons  haying  in  their  custody  InstmmentB 
of  danger,  such  as  guns  and  pistols,  that  they  should  keq>  them 
with  tbe  utmost  care:  Dixon  t.  Bell,  6  Maule  ft  8.  196;  and  it  is  a 
rule  that  a  person  who  negligently  uses  a  dangerous  instrument  or 
article,  or  causes  or  authorises  its  use  by  another  person,  in  sucb  a 
manner  or  under  such  circumstances  that  he  has  reason  to  know 
that  it  is  likely  to  produce  injury.  Is  answerable  for  the  natural 
and  probable  consequences  of  his  act  to  the  person  Injured,  wbo 
Is  not  himself  in  fiiult:  Note  to  Gllsim  t.  Delaware  etc  Oanal  Oo. 
86  Am.  St  Bep.  814.    But  the  courts  are  disinclined  to  cbarge  a 
parent  with  the  negligence  of  his  minor  child  in  the  use  of  sncb 
Instruments,  unless  he  Is  connected  with  the  act,  by  approval,  con- 
sent, or  otherwise,  as  In  the  principal  case.    It  Is  ordinarily  tme 
that  mischief  which  could  by  no  reasonable  possibility  hare  been 
foreseen,  and  which  no  reasonable  person  would  have  anticipated, 
cannot  be  taken  Into  account  as  a  basis  upon  which  to  predicatB  a 
wrong:  Wabash  etc.  Ry.  Co.  y.  Locke,  112  Ind.  404,  2  Am.  St  Bep. 
183;  and  it  is  a  general  rule,  applicable  to  infants  as  well  ss  adnlti, 
that  a  party  injured  by  the  negligence  of  another  must  seek  bla 
remedy  against  the  person  whose  actual  negligence  it  was  wbieh 
caused  the  injury,  and  that  such  person  alone  is  liable:  Bngel  r* 
Bureka  Club,  137  N.  Y.  100,  33  Am.  St  Bep.  602;  Moon  ▼.  Towers, 
8  Com.  B.,  N.  S.,  611.    In  view  of  these  principles,  it  Is  readilr 
perceived  that  a  father  cannot  be  held  answerable  for  Injuries  occa- 
sioned by  his  minor  child's  negligent  use  of  a  dangerous  instrnmenti 
unless  the  parent  was,  In  some  way,  negligent  himself. 

It  has  accordingly  been  held  that,  if  a  father  buys  an  ai^gQn 
for  his  son,  nine  years  of  age,  and  provides  him  with  shot  commonly 
used  in  such  a  toy,  charging  him  not  to  let  other  boys  have  it,  ssd 
the  son  leaves  it  in  an  outhouse,  where  it  is  found  by  another  bo/f 
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ten  yean  of  age,  wbo  te  allowed,  with  the  permlBsion  of  its  owner's 
motl&er,  to  nae  It.  and  It  Is  by  the  latter  boy  shot  off,  and  the  shot 
with  which  It  la  loaded  hits  a  man  standing  in  a  public  street  and 
destroys  his  eye,  the  father  Is  not  chargeable  with  negligence  in 
purchasing  the  gnn  and  giving  It  to  his  son,  nor  is  he  answerable, 
for  any  reason,  to  the  person  thus  injured:  Ohaddock  v.  Plummer, 
88  Mich.  225,  26  Am.  St.  Rep.  283.  A  parent  Is  not  guilty  of  negli- 
gence per  se  in  buying  and  giving  to  his  son,  eleven  years  of  age, 
an  air-gun  of  the  kind  commonly  used  by  boys  as  a  toy,  and  shoot- 
ing with. force  snflSclent  to  kill  or  wound  a  small  bird,  or  dent  a 
board,  or  destroy  the  eye  of  a  human  being;  and  such  parent  can- 
not be  held  answerable  because  his  son  loaned  the  gun  to  another 
boy,  who  shot  at  the  plaintiff  and  struck  him  in  the  eye,  destroying 
that  organ:  Harris  t.  Cameron,  81  Wis.  289,  29  Am.  St  Rep.  891. 
And  It  has  even  been  held  that  the  father  of  a  child  eleven  years 
old  l8  not  liable  for  negligently  allowing  him  to  have  a  loaded  pistol, 
with  which  he  shot  another  child:  Hagerty  v.  Powers,  06  OaL  868,  56 
Am.  Rep.  101.  This,  however,  Is  an  extreme  case,  and  its  soundness 
Is  doubtfuL  It  is  opposed  to  the  doctrine  of  the  principal  case,  and 
seems  to  have  been  decided  upon  the  broad  ground  that  a  parent 
Is  not  answerable,  in  any  event,  for  the  acts  of  his  minor  children 
under  his  care  which  It  was  in  his  power  to  prevent 

A  father  cannot  be  held  answerable  for  the  wrongful  acts  of  his 
minor  children  where  the  evidence  is  Insufflcient  to  establish  pre- 
vious authority  or  subsequent  ratiflcation  of  the  acts  by  him:  Moon 
V.  Towers,  8  Com.  B.,  N.  8.,  611;  Baker  v.  Morris,  83  Kan.  580; 
Kumba  t*  Gilham,  108  Wis.  812.  But  while  a  parent  is  not  answer- 
able for  the  independent  torts  of  his  child,  he  is  answerable  where 
he  has  ratified  them.  Consequently,  he  must  answer  for  trover  and 
conversion  committed  by  his  child,  where  he  had  knowledge  of 
the  act  of  conversion,  and  continued  to  enjoy  its  benefits:  Hower  v. 
Ulrlch,  156  Pa.  St  410;  Beedy  v.  Reding,  16  Me.  362.  If  a  minor 
son  takes  up  an  estray  without  the  consent  or  knowledge  of  his 
father,  he  becomes  a  trespasser,  and  his  father's  subsequent  rati- 
fication of  the  act  merely  confirms  the  trespass.  It  cannot,  there- 
fore, be  set  up,  in  an  action  of  replevin  to  devest  the  plaintiff  of 
his  property:  Newsom  v.  Hart,  14  Mich.  238,  236. 

Under  the  civil  law,  a  father  is  answerable  for  the  wrongful  act 
of  his  minor  child,  who  Is  under  his  dominion.  Hence,  he  is  liable 
where  his  minor  son  intentionally  or  carelessly  shoots  another  per- 
son, not  In  self-defense:  Marionneauz  v.  Brugier,  85  La.  Ann.  13; 
Carmouche  v.  Bonis,  6  La.  Ann.  95,  54  Am.  Dec.  558;  and  the 
father's  liability  for  the  act  of  his  minor  child  is  not  affected  by 
the  fact  that  at  the  time  of  the  act  the  parent  was  momentarily 
absent  from  the  house;  nor  is  it  affected  by  the  tender  age  of  the 
minor:  MuUins  v.  Blaise,  37  La.  Ann.  92.  Compare  what  is  said  Iv 
Baker  v.  Haldeman,  24  Mo.  219,  69  Am.  Dec  430;  Hagerty  v.  Fo^^ 
ers,  66  Cal.  368,  56  Am.  Rep.  101,  on  the  father's  liability,  under  the 
Roman  law,  for  the  acts  of  his  children.    But  a  minor,  while  obey- 
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Ing  a  BherliTs  command  to  seire  on  a  posse  oomitato%  is  not  sub- 
ject to  Internal  anthoritj.  Hence,  his  taXbrn  Is  not  answeratde  tB 
damages  for  an  Injmr  then  accruing  from  a  negUgoit  shooting  hf 
the  minor:  Goals  ▼•  Boberts,  85  La.  Ann.  SOL 
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TAXES  ABB  NOT  "DEBTS,**  within  the  meaning  ci  a  statute 
which  exempts  timber  culture  claims  from  debts  contracted  prior  t» 
the  Issuing  of  the  final  certificate. 

TAXES  UPON  PBBSONAL  PBOPHBTY— MEN  FOB,  UPON 
LAND  SUBSEQUENTLY  ACQUIBBD  —  TIMBEB  GUI/TUBB 
CLAIM.— Under  a  statute  which  malces  personal  property  taxes  a 
Hen  on  real  estate  owned  or  thereafter  acquired  1^  the  person  as- 
sessed,  a  timber  culture  dalm  Is,  after  the  Issuance  of  the  final  cer- 
tificate, subject  to  a  Hen  for  personal  property  taxes  assessed  to  the 
owner  before  the  issuance  of  the  certificate,  because  the  land,  aft^ 
the  entry.  Is  private  property. 

TAXES  UPON  PBBSONAL  PBOPEBTY— LIEN  FOBr-SUB- 
SEQUENT  STATUTE.— A  statute  which  prescribes  a  mode  of  mak- 
ing assessments,  and  the  levy  and  collection  of  taxes,  does  not  af- 
fect personal  property  taxes  which  became  a  lien  before  the  pas> 
sage  of  the  statute. 

TAXES  UPON  PBBSONAL  PBOPEBTY— 8ALB  OF  LAND 
FOBr-WHAT  DOES  NOT  INVALIDATE.— A  sale  of  land  for  per- 
sonal property  taxes  Is  not  void,  under  the  statutes  of  South 
Dakota,  because  of  an  officer's  failure  to  collect  such  taxes  by  dis- 
traint and  sale  of  personal  property,  or  by  his  failure  to  make  a  re- 
turn showing  that  he  cannot  make  such  taxes  out  of  the  personal 
property  of  the  person  owing  them. 

TAXES-BEGEIPT  AS  EVIDENGB-PAYKENT  BEFOBB 
LAW  WAS  APPBOVED.— A  STATUTE  proTldlng  that  a  tax  receipt 
shall  be  conduslTe  evidence  that  all  prior  taxes  have  been  paid  does 
not  apply  to  a  payment  made  before  the  law  was  approved,  or  to  a 
receipt  for  such  payment. 

TAXES-BEOEIPT  AS  EYIDENCS^BEDEBCPTION  AS 
EVIDENCE  OF  PAYMENT.— A  STATUTE  making  a  tax  receipt 
conclusive  evidence  tliat  all  prior  taxes  have  been  paid  applies  only 
to  the  payment  of  taxes  In  the  ordinary  way,  and  cannot  be  ex- 
tended to  a  redemption  of  property  from  a  tax  sale.  In  other 
words,  such  redemption  Is  not  conclusive  evidence  that  all  pxlor 
taxes  have  been  paid. 

Action  by  Danforth  against  McCook  connty  and  another 
to  cancel  a  certificate  of  tax  sale.  There  was  a  judgment  for 
the  plaintiff,  and  the  defendants  appealed. 

M.  A.  Bntterfield,  for  the  appellants. 
A.  0.  Biamataki^  lor  the  respondent. 
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*^  COBSON,  P.  J.  In  1880  one  Kemis  entered  a  timber 
daim  in  McCook  county,  and  in  1890  received  his  final  receipt, 
and  in  1893  a  patent  for  the  same.  After  the  isBxiance  of  a 
patent  Kemis  sold  and  transferred  the  property  to  the  plain- 
tiff. Daring  the  years  from  1882  to  1892,  inclnslYe,  personal 
property  taxes  were  assessed  against  said  Kemis,  of  which  only 
the  taxes  assessed  for  the  year  1886  were  paid.  In  1896  the 
conniy  auditor  brought  forward  these  delinquent  personal  taxes 
against  Kemis,  and  advertised  and  sold  the  real  property  so 
entered  as  a  timber  claim  for  the  same,  together  with  the  real 
estate  taxes  on  said  real  property  for  the  year  1895,  for  the 
sum  of  three  hundred  and  forty-four  dollars  and  sixty-five  cents, 
and  issued  to  the  county  a  certificate  of  sale  therefor.  The 
plaintiff,  claiming  that  the  real  property  was  only  liable  for  the 
real  property  tax  for  1895,  and  tiie  personal  taxes  assessed 
against  Kemis  for  the  year  1893,  amounting  to  '^  forty-nine 
dollars  and  sixty-five  cents,  tendered  that  sum  to  the  county 
treasurer,  who  refused  to  accept  the  same.  Thereupon  plaintiff 
brought  this  action  to  compel  the  treasurer  to  accept  said  sum 
and  for  a  cancellation  of  said  certificate  of  sale. 

The  court  concluded,  as  matter  of  law:  ^'1.  That  the  personal 
tax  of  Thomas  Kemis  for  the  years  1882,  1883,  1884,  1885, 
1886, 1887, 1888, 1889, 1890,  and  1891  are  nol^  and  never  were, 
a  lien  or  liens  upon  flie  premises  described  in  the  complaint 
2.  That  the  sale  of  the  premises  mentioned  and  described  in  the 
complaint,  and  for  which  the  certificate  of  sale  in  this  action 
was  issued,  so  far  as  the  said  sale  was  for  the  satisfaction  or 
collection  of  personal  taxes  for  the  years  mentioned  in  para- 
graph 1  of  these  conclusions  of  law,  is  null  and  void.  ....  4. 
That  at  the  time  of  the  treasurer's  sale  mentioned  in  the  com- 
plaint, on  November  5,  1896,  the  said  real  estate  sold  was  not 
liable  for  the  satisfaction  of  any  taxes,  except  the  taxes  assessed 
against  the  same  for  the  year  1895,  and  the  personal  tax  of 
Thomas  Kemis  for  the  years  1892  and  1893.'' 

Judgment  was  thereupon  entered  for  the  plaintiff  that,  upon 
payment  of  forty-nine  dollars  and  sixty-five  cents  and  eight 
dollars  and  sixty-five  cents  for  personal  taxes  assessed  against 
said  Kemis  for  the  year  1892,  the  certificate  be  canceled.  From 
this  judgment  and  order  denying  a  new  trial  the  defendants 
appealed. 

The  learned  circuit  court  evidently  took  the  view  that,  as  the 
property  was  a  timber  daim,  the  personal  property  taxes  as- 
sessed against  Kemis  prior  to  the  issuance  of  the  patent  there- 
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for  never  becamea  lien  thereon  under  the  proviaions  of  section  4, 
chapter  190>  of  the  United  States  Laws  of  1878,  which  reads  as 
follows:  '^hat  no  land  acquired  nnder  the  proTisions  of  this  act 
shall  in  any  event  become  liable  to  the  satisfaction  of  any  ^^ 
debt  or  debt»  contracted  prior  to  the  issuing  of  the  final  certifi* 
cata  therefor^:  20  Stats.  114.  The  appeUanta  contend  that, 
upon  the  issuing  of  the  final  certificate,  the  land  became  the 
property  of  Kenus,  and  that,  personal  property  taxes  not  being 
debts  within  the  meaning  of  the  statute,  the  lien  for  these  taxes 
assessed  to  said  Kemis  immediately  attached  to  the  property. 
The  respondent  insists  that  though  a  'Hax*'  may  not  in  its  or- 
dinary acceptation  be  a  ^debt,"  it  clearly  comes  within  the 
meaning  of  the  term  ^debt  or  debts,''  as  used  in  that  seetum, 
and  that  the  section  must  be  so  construed  to  carry  into  effect 
the  manifest  intention  of  Congress  in  malring  the  proTision. 
This  court  held  in  Iowa  Land  Co.  t.  Douglas  Co.,  8  S.  SaL  491, 
{hat  a  'tax''  is  not  a  ^deSl"  in  the  ordinary  sense  in  which  that 
term  is  used,  but  is  a  charge  or  burden  imposed  upon  the  prop- 
erty for  the  benefit  of  the  public,  and  we  are  of  the  opinion  that 
they  are  not  ''debts"  within  the  meaning  of  this  statute.  Hie 
term,  "debt,"  while  not  having  a  veiy  clearly  defined  meaning  in 
the  law,  has  neyer,  so  far  as  our  research  extends^  been  held  to 
include  taxea.  The  author  of  the  subject  of  'Taxation"  in  the 
American  and  English  Encyclopedia  of  Law  says:  "A  tax  differs 
from  an  ordinary  debt,  in  that  its  obligation  does  not  depend 
upon  contract.  (Generally,  in  the  absence  of  statute,  the  col- 
lection of  a  tax  is  not  enforceable  by  an  action  of  debt;  nor,  in 
the  absence  of  statute,  does  it  carry  interest;  nor  is  it  the  sub- 
ject of  setoff  against  an  indebtedness  of  the  taxing  district  to 
the  taxpayer;  nor  is  its  nature  as  a  tax  affected  by  the  fact  that 
the  statute  authorizing  its  imposition  authorizes  the  institution 
of  an  action  for  its  recoYeiy.  Taxes  are  not  assignable  as  debts; 
nor  are  they  provable  in  bankruptcy  as  such;  nor  are  they  with- 
in the  purview  ^^^  of  statutes  relating  to  imprisonment  for 
debt.  And  the  repeal  of  a  statute  imposing  a  tax  is  not  within 
the  meaning  of  constitutional  provisions  against  the  passage  ot 
laws  impairing  the  obligation  of  contracts":  25  Am.  ft  Ency.  of 
Law,  12.  In  support  of  these  propositions,  the  learned  author 
cites  a  large  number  of  authorities^  only  two  of  which  we  deem 
it  necessary  to  notice.  In  Meriwether  v.  Garreti,  102  IT.  S. 
472,  the  supreme  court  of  the  United  States  says:  'fTaxes  are 
not  debts.  It  was  so  held  by  this  court  in  the  case  of  Lane  Co. 
T.  Oregon,  7  Wall.  71.    Debts  are  obligations  for  the  payment 
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of  money,  founded  upon  contract,  ezpreae  or  implied.    Taxes 
are  imposts  levied  for  the  support  of  the  goyemment,  or  for 
some  special  purpose  authorized  by  it    The  consent  of  the  tax- 
payer is  not  necessary  to  their  enforcement    They  operate  in 
invitom*    Nor  is  their  nature  affected  by  the  fact  that  in  some 
states — and  we  belieTe  in  Tennessee — an  action  of  debt  may  be 
institated  for  their  recoTcry.    The  form  of  procedure  cannot 
change  their  character:  Augusta  t.  North,  67  Me.  892,  2  Am. 
Bep.  55;  Camden  t.  Allen,  26  N.  J.  L.  898;  Peny  y.  Washburn, 
20  CaL  818.''    In  the  case  of  Lane  Co.  t.  Oregon,  7  WalL  71, 
referred  to  in  the  foregoing  opinion,  the  question  of  whether 
or  not  the  term  ^'debf'  included  a  tax  was  so  fully  considered 
and  discussed  that  we  quote  quite  fully  from  the  opinion.    In 
that  ease  the  court  says:  ^'What,  then,  is  its  true  sense?    The 
most  obyious  and,  as  it  seems  to  us^  the  most  rational  answer  to 
this  question  is^  that  Congress  must  have  had  in  contemplation 
debts  originating  in  contract  or  demands  carried  into  judgment, 
and  only  debts  of  this  character.    This  is  the  commonest  and 
most  natural  use  of  the  word.    Some  strain  is  felt  upon  the  un- 
derstanding when  an  attempt  is  made  '^  to  extend  it  so  as  to 
include  taxes  imposed  by  legislative  authority,  and  there  should 
be  no  such  strain  in  the  interpretation  of  a  law  like  this.    We 
are  the  more  ready  to  adopt  this  yiew  because  the  greatest  Eng- 
lish elementary  writers  upon  law,  when  treating  of  debts  in 
their  yarious  descriptions,  give  no  hint  that  taxes  come  within 
either  (1  Blackstone's  Commentaries^  475,  476),  while  American 
state  courts  of  the  highest  authority  have  refused  to  treat  lia- 
bilities for  taxes  as  'debts,'  in  the  ordinary  sense  of  that  word, 
for  which  actions  of  debt  may  be  maintained.    The  first  of  these 
cases  was  that  of  Peirce  y.  Boston  (1842),  3  Met.  520,  in  which 
the  defendant  attempted  to  set  off  against  a  demand  of  the 
plaintiff  certain  taxes  due  to  the  city.    The  statute  allowed  mu- 
tual debts  to  be  set  off,  but  the  court  disallowed  the  right  to  set 
off  taxes.    This  case  went^  indeed,  upon  the  construction  of  the 
statute  of  Massachusetts,  and  did  not  turn  on  the  precise  point 
before  us,  but  the  language  of  the  court  shows  that  taxes  were 
not  regarded  as  'debts,  within  the  common  understanding  of  the 
word.    The  second  case  was  that  of  Shaw  v.  Peckett,  26  Vt 
486,  in  which  the  supreme  court  of  Vermont  said:  'The  assess- 
ment of  taxes  does  not  create  a  debt  that  can  be  enforced  by . 
suit,  or  upon  which  a  promise  to  pay  interest  can  be  implied. 
It  is  a  proceeding  in  invitum/    The  next  case  was  that  of 
Camden  t.  Allen  (1857),  26  N.  J.  L.  898.    That  was  an  action 
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of  debt  brought  to  recover  a  tax  by  the  mimicipality  to  which 
it  was  due.  The  language  of  the  supreme  court  of  New  Jersey 
was  still  more  explicit  'A  tax^  in  its  essential  characteristics^' 
said  the  court,  ^is  not  a  debt,  nor  in  the  nature  of  a  debt.  A  tax 
is  an  impost  levied  by  authority  of  government  upon  its  citizena 
or  subjects  for  the  support  of  the  state.  '^^  It  is  not  founded 
upon  contract  or  agreement.  It  operates  in  invitum.  A  debt 
is  a  sum  of  money  due  by  certain  and  express  agreement.  It  or- 
iginates in  and  is  founded  upon  contracts,  express  or  implied.' 
These  decisions  were  all  made  before  the  acts  of  1862  were 
passed,  and  they  may  have  had  some  influence  upon  the  choice 
of  the  words  used.  Be  this  as  it  may,  we  aU  think  that  the  in- 
terpretation which  they  sanction  is  wdl  warranted.  We  cannot 
attribute  to  the  legislature  an  intent  to  indude  taxes  under  the 
term  'debts'  without  something  more  than  appears  in  the  acts 
to  show  that  intention.  The  supr^ne  court  of  California  in 
1862  had  the  construction  of  these  acts  xmder  consideration  in 
the  case  of  Perry  v.  Washburn,  20  Cal.  d50.  The  deciaions 
which  we  have  cited  were  referred  to  by  Chief  Justice  Field, 
now  holding  a  seat  on  this  bench,  and  the  very  question  we  are 
now  considering,  'What  did  Congress  intend  by  the  act?'  was 
answered  in  these  words:  IJpon  this  question  we  are  dear  that 
it  only  intended  by  the  term  ''debts"  public  and  private,  aqch 
obligations  for  the  payment  of  money  as  are  founded  upon  con* 
tract.'  In  whatever  light,  therefore,  we  consider  this  question 
— ^whether  in  the  light  of  the  conflict  between  the  legislation  of 
Congress  and  the  taxing  power  of  the  states,  which  the  interpre- 
tation insisted  on  in  behalf  of  the  county  of  Lane  would  occa- 
sion, or  in  the  light  of  the  language  of  the  acts  themselves,  or 
in  the  light  of  the  decisions  to  which  we  have  referred — ^we  find 
ourselves  brought  to  the  same  conclusion,  that  the  clause  mak- 
ing the  United  States  notes  a  legal  tender  for  debts  has  no 
reference  to  taxes  imposed  by  state  authority,  but  relates  only  to 
'debts'  in  the  ordinary  sense  of  the  word,  arising  out  of  simple 
contracts,  or  contracts  by  specialty,  which  indude  judgments 
and  recognizances."  ^^  As  this  case  was  decided  in  1868,  ten 
years  prior  to  the  passage  of  the  timber  culture  law  of  1878,  we 
may  reasonably  condude  that  Congress  used  the  word  "debt^ 
in  the  act  as  interpreted  by  that  court. 

By  section  1612  of  the  Compiled  Laws,  it  is  provided  that 
''taxes  due  from  any  person  upon  personal  property  shall  be  a 
lien  upon  any  real  property  owned  by  such  person  or  to  which 
he  may  acquire  a  title."    The  same  provision  is  contained  in 
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section  96^  chapter  14^  of  the  Laws  of  1891^  but  with  a  limitation 
upon  its  exercise.  A  large  portion  of  the  personal  taxes  in- 
YolYed  in  the  case  at  bar  accrued  prior  to  the  passage  of  the  law 
of  1891,  and  must  be  governed  by  the  section  above  quoted. 
The  final  certificate  mentioned  in  the  timber  culture  act  of  1878 
having  been  issued  to  Kemia  in  January,  1890,  he  thereafter, 
for  the  purposes  of  taxation,  became  the  owner,  and  the  land 
became  subject  to  the  lien  for  personal  taxes  assessed  prior 
thereto:  Witherspoon  t.  Duncan,  4  WalL  210.  In  that  case  the 
supreme  court  says:  'In  no  just  sense  can  lands  be  said  to  be 
pablic  lands  after  they  have  been  entered  at  the  landoffice  and  a 
certificate  of  entry  obtained.  If  public  lands  before  the  entry, 
after  it  they  are  private  property.  If  subject  to  sale,  the  gov- 
ernment has  no  power  to  revoke  the  entiy  and  withhold  the 
patent.  A  second  sale,  if  the  first  was  authorized  by  law,  con- 
fers no  right  on  the  buyer  and  is  a  yoid  act.  According  to  the 
well-known  mode  of  proceeding  at  the  landoffices  (established 
for  the  mutual  convenience  of  buyer  and  seller),  if  the  party  is 
entitled  by  law  to  enter  the  land,  tiie  receiver  gives  him  a  certifi- 
cate of  entiy,  reciting  the  facts,  by  means  of  which  in  due  time 
he  receives  a  patent.  The  contract  of  purchase  is  complete 
when  the  certificate  of  entry  is  executed  and  delivered  '^^  and 
thereafter  the  land  ceases  to  be  a  part  of  the  public  domain. 
The  government  agrees  to  make  proper  conveyance  as  soon  as 
it  can,  and  in  the  meantime  holds  the  naked  legal  fee  in  trust 
for  the  purchaser,  who  has  the  equilable  titie.  This  question 
was  fully  considered  by  this  court  in  Carroll  v.  Safford,  8  How. 
450,  and  the  views  we  have  presented  only  reaffirm  the  doctrine 
of  that  case.  But  it  is  insisted  that  there  is  a  difference  be- 
tween a  cash  and  a  donation  entry;  that  the  one  may  be  com- 
plete when  the  money  is  paid,  but  the  other  is  not  perfected 
until  it  is  confirmed  by  the  general  landoffice  and  the  patent 
issued.  That  Congress  has  the  entire  control  of  public  lands, 
can  dispose  of  them  for  money,  or  donate  them  to  individuals  or 
classes  of  persons,  cannot  be  questioned.  If  the  law  on  the 
subject  is  complied  with,  and  the  entry  conforms  to  it,  it  is 
difficult  to  see  why  the  right  to  tax  does  not  attach  as  well  to 
the  donation  as  to  the  cash  entry.  In  either  case,  when  the  en- 
try is  made  and  certificate  given,  the  particular  land  is  segre- 
gated from  the  mass  of  public  lands,  and  becomes  private  prop- 
erty. In  the  one  case,  the  entry  is  complete  when  the  money 
is  paid;  in  the  other,  when  the  required  proofs  are  furnished. 
Li  neither  can  the  patent  be  withheld  if  the  original  entry  was 
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lawful  The  power  to  tax  ezista  as  soon  aa  the  owBerdiip  ia 
changed,  and  this  is  effected  when  the  entry  ia  made  on  the 
terms  and  in  the  modes  allowed  by  law.** 

As  the  lien  for  the  personal  property  taxes  assessed  prior  to 
1890  attached  in  Janoaiy,  1890,  these  taxes  are  not  affected  by 
the  act  of  March,  1891. 

Bespondent  further  contends  that  the  failnre  of  the  treasurer 
to  make  and  file  his  return  as  provided  by  section  96  of  the  act 
of  1891  rendered  the  sale  invalid.  But  this  view  of  the  ^^ 
act  cannot  be  sustained.  The  proviso  to  said  section,  read  in 
connection  with  section  123  of  the  act,  shows  clearly  that  a 
failure  of  the  treasurer  or  any  other  officer  to  collect  the  per- 
sonal tax  or  to  make  such  return  will  not  render  the  sale  void. 
Snch  failure  might  be  a  gronnd  for  restraining  the  sale,  but 
does  not  affect  the  sale  when  made. 

The  respondent  also  insists  that  as  Kemis  paid  his  real  estate 
tax  in  1891,  and  received  the  treasurer's  receipt  therefor,  this 
receipt,  nnder  the  provisions  of  sections  82  and  83  of  the  laws 
of  1891,  was  made  conclusive  evidence  thai  all  pric»r  taxes  bad 
been  paid.  But  as  this  receipt  was  given  in  January,  1891,  and 
the  law  of  1891  was  not  approved  until  March,  1891,  it  did  not 
apply  to  this  receipt  for  or  payment  of  the  1890  tax. 

The  respondent  further  contends  that  in  1892  the  proper^ 
was  sold  for  the  unpaid  taxes  of  1891  assessed  against  the  real 
property,  but  no  personal  tax  of  said  Kemis  was  included,  and 
that  in  March,  1891,  the  plaintiff  redeemed  the  property  from 
this  sale,  and  this  was  conclusive  that  all  prior  taxes  had  been 
paid.  But,  assuming  that  the  provisions  of  sections  82  and  83 
are  constitutional,  the  provisions  can  only  apply  to  the  pay- 
ment of  taxes  in  the  ordinaiy  way,  and  cannot  be  extended  to 
include  sales  for  taxes. 

Our  conclusions  are  that,  upon  the  facts  as  stipulated  and 
found,  the  court  erred  in  its  conclusions  of  law,  and  that  these 
condufiions  should  have  been  in  favor  of  the  defendants.  THie 
judgment  of  the  circuit  court  is  reversed,  and  that  oourt  is  di- 
rected to  enter  judgment  dismissing  the  action. 


TAXES  ARE  NOT  "DEBTS,"  in  the  ordinary  sense  9i  thst 
term:  Note  to  Richards  v.  Commissioners,  42  Am.  St  ReiK  SBB. 

TAXES— PUBLIC  LANDS.— After  a  final  homestead  certificate  to 
public  lands  has  been  issued,  entitling  the  holder  to  a  patent  the 
lands  are  subject  to  state  taxation,  although  the  patent  haa  not  jet 
issned:  Burcham  v.  Teny,  66  Ark.  SOS,  29  Am.  St.  Sep.  42. 
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(11  South  Dakota,  865.] 

BXEOUnON  TO  ANOTHBB  OOUNTY— AMBNDABLB  IB^ 
BBGULABITY.-^be  faUure  to  Insert,  In  an  execution  isaned  to  an- 
other county  than  the  one  in  which  the  Judgment  was  rendered, 
the  date  when  the  Judgment  was  docketed  in  the  county  to  which 
the  execution  runs,  is  a  mere  irregularity,  and  is  amendable. 

EXECUTION  TO  ANOTHBB  COUNTY— DOCKETING  OP 
JUDGMENT  —  VALIDITY  OP  EXECUTION.— Under  a  statute 
which  proYidee  that  execution  may  be  issued  to  the  sheriff  of  the 
county  where  the  Judgment  is  docketed,  an  execution  issued  to  a 
county  other  than  that  in  which  the  Judgment  was  rendered  is 
yalid,  though  taken  from  the  clerk's  office  before  the  Judgment  is 
docketed  in  the  county  to  which  it  runs,  if  it  is  not  delivered  to  the 
sheriff  for  service  until  after  the  Judgment  has  been  docketed  in  the 
latter  county. 

AN  EXECUTION  18  NOT  ISSUED  untfl  delivered  to  an  of • 
fleer  for  service. 

EXECUTION  —  APPABENT  ADTEBATION  —  PBBSUMP- 
TION.— It  will  be  presumed  that  an  apparent  alteration  in  an  exe- 
cution was  innocently  made  prior  to  the  issuing  of  the  writ. 

APPELLATE  COUBT  WILL  NOT  DIBEOT  JUDGMENT. 
WHEN.— In  cases  tried  by  a  Jury,  an  appellate  court  does  not  feel 
Justified  in  directing  the  entry  of  any  particular  Judgment.  Hence, 
in  an  action  of  claim  and  delivery  against  a  sheriff,  who  relies  upon 
an  execution,  whidi  has  been  excluded  from  evidence,  and  where 
Judgment  has  been  entered  upon  a  verdict  directed  for  the  plain- 
tiff, which  is  reversed  on  appeal  upon  the  ground  that  the  execution 
was  improperly  excluded,  the  appellate  court  wiU  not  direct  a  Judg- 
ment for  the  defendant,  but  will  remand  the  case  for  a  new  triaL 

Action  of  daim  and  delivery  brought  by  McDonald  against 
Fuller^  sheriff  of  Butte  county^  and  another.  The  plaintiiE 
obtained  a  judgment^  from  which  the  defendants  appealed. 

John  B.  Wilson,  for  the  appellants. 

McLaughlin  ft  McLaughlin,  for  the  respondent. 

<^  COBSON,  P.  J.  This  was  an  action  in  daim  and  deliy- 
ery.  A  verdict  was  directed  for  plaintiff,  and  from  the  judg- 
ment entered  thereon  and  order  denying  a  new  trial  the  defend- 
ant appealed.  The  appellant  was  sheriff  of  Butte  county,  and 
sought  to  justify  the  seizure  and  detention  of  the  stock  of  goods 
in  controversy  in  this  action  under  and  by  Tirtue  of  certain  ex- 
ecutions issued  to  him,  as  such  sheriff,  on  judgments  recovered 
in  Lawrence  county,  against  one  Edward  McDonald,  who  he 
claimed  was  the  owner  of  said  stock  of  goods.  On  the  trial, 
the  transcripts  of  the  judgments  and  docketing  in  two  cases 
were  objected  to,  and  excluded  by  the  court,  upon  grounds  not 
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^^  necessary  now  to  be  stated,  as  the  main  question  upon 
which  this  decision  will  be  made  is  folly  presented  by  the  lecoid 
in  the  third  case,  of  the  C.  D.  Woodward  Company  against  Ed- 
ward McDonald.  An  execntion  issued  upon  the  judgment  in 
that  case  being  offered  in  eridence^  counsel  for  respondent  eb- 
jected  to  its  reception^  on  the  following  grounds:  '^L  Becanse 
the  execution  is  defective,  in  that  it  does  not  show  that  any 
transcript  has  been  filed  in  Butte  county;  8.  Because  it  sp- 
pears  from  the  execution  that  it  was  issued  on  the  twenty-thiid 
day  of  September,  1895,  and  the  filing  mark  of  the  derk  shows 
that  the  transcript  was  not  filed  here  until  September  24^  1895, 
and  therefore  the  execution  was  issued  prematurely.  FlaintiS 
also  objects  to  this  execution,  for  the  reason  that  there  is  an  sl- 
teration  in  it  apparent  on  the  face  of  it,  which  is  not  explained." 
The  objection  was  sustained,  and  the  ruling  of  iha  court  is  as- 
signed as  error. 

The  first  ground  does  not  require  much  consideratifm,  for 
the  reason  that  the  failure  to  insert  in  the  execution  the  date 
when  the  judgment  was  docketed  in  Butte  county  constituted 
mere  irregularity,  and  was  amendable,  provided  tiie  judgment 
was  in  fact  docketed  in  Butte  county:  Freeman  on  Executions, 
sec  64  et  seq.  The  second  ground  raises  a  more  important 
question.  It  is  contended  by  the  respondent  that  the  derk  of 
Lawrence  county  had  no  authority  to  issue  the  execution  until 
the  judgment  was  docketed  in  Butte  county,  and  that  it  wss 
therefore  void.  The  appellant  contends  that,  as  the  execution 
was  not  delivered  to  tiie  sheriff  until  after  the  judgment  wss 
docketed  in  Butte  county,  it  was,  in  legal  effect,  issued  after  the 
judgment  was  properly  docketed  in  the  latter  county.  Section 
5114  of  the  Compiled  Laws  provides  that,  ^hen  the  executicm 
is  against  the  property  '^  of  the  judgment  debtor,  it  may  be 
issued  to  the  sheriff  of  the  county  where  the  judgment  is  dock- 
eted." Was  the  docketing  in  Butte  couniy,  therefore,  a  condi- 
tion precedent,  that  must  be  complied  with  before  the  derk  wss 
authorized  to  issue  an  execution  to  the  sheriff  of  that  county, 
and  was  the  execution  so  issued  void? 

The  authorities  upon  this  question  seem  to  be  somewhat  con- 
flicting. The  supreme  court  of  Wisconsin  holds  that  an  execu- 
tion so  issued  before  the  judgment  is  docketed  in  the  county  to 
which  the  execution  runs  is  void,  on  the  ground  that  the  derk 
has  no  authority  to  issue  it:  Smith  v.  Buck,  22  Wis.  577;  Eent- 
zler  V.  Chicago  etc.  By.  Co.,  47  Wis.  641;  Bugbee  v.  Lombard,  88 
Wis.  271*    But  in  neither  of  these  cases  was  the  precise  qnes- 
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tian  we  hare  xmder  conBideration  before  the  court,  for  the 
reaaon  that  in  these  cases  it  does  not  appear  that  the  judgments 
had  been  docketed  in  the  proper  coimty  at  any  time.  But  in 
the  more  recent  case  of  Oowan  v.  Fountain,  50  Minn.  264,  the 
supreme  court  of  Minnesota  takes  a  different  view,  and  holds 
that  ^^an  execution  issued  to  a  county  other  than  the  one  in 
which  the  judgment  was  rendered  is  valid,  though  taken  from 
the  clerk's  office  before  the  judgment  is  docketed  in  the  county 
to  which  it  runs,  but  not  delivered  to  the  sheriff  for  service  until 
after  the  judgment  is  so  docketed.'^  In  its  opinion  that  learned 
court  says:,  ^^t  was  issued,  in  the  sense  of  being  taken  from  the 
clerk's  office,  before  the  judgment  was  docketed  in  Chippewa 
county;  but  the  judgment  was  docketed  in  that  county  before 
the  execution  was  issued,  in  the  sense  of  being  delivered  to  the 
sheriff  for  service^  and  this  is,  in  legal  contemplation,  the  date 
of  the  issue  of  an  execution.  This  was,  in  substance,  what  was 
held  in  Mollison  v.  Eaton,  16  Minn.  ^»»  426, 10  Am.  Bep.  150. 
It  ia  true  that  in  that  case  the  levy  was  on  personal  property, 
but,  as  respects  the  authority  to  issue  an  execution  to  another 
county,  we  cannot  see  how  that  makes  any  difference.  The 
practice  adopted  in  the  present  case  has  obtained  in  this  state 
from  a  very  early  date.  It  is  an  eminently  convenient  one,  and 
injures  nobody.  Our  conclusion,  therefore,  is  that  the  execu- 
tion and  the  sale  under  it  were  valid.''  It  will  be  observed  that 
the  question  decided  by  that  court  is  the  precise  question 
presented  by  the  case  at  bar,  and  the  view  taken  by  that 
court  is  'sustained  by  the  earlier  decisions  in  New  York. 
Stoutenburgh  v.  Yandenburgh,  7  How.  Pr.  229;  Blivin  v.  Bleak- 
ley,  23  How.  Pr.  124.  In  the  late  case  of  Dunham  v.  Reilly, 
110  N.  Y.  366,  the  court  of  appeals  held  an  execution  so  issued 
was  void.  But  the  facts  of  that  case  were  not  only  different 
from  the  one  at  bar,  but,  when  that  decision  was  made,  the 
Statute  had  been  materially  changed,  as  will  be  seen  by  the 
opinion.  The  court  says:  '^y  section  1365  of  the  Code  of  Civil 
Procedure,  it  is  enacted  that  executions  against  property  ^can 
be  issued  only  to  a  county  in  the  clerk's  office  of  which  the  judg- 
ment is  docketed.'  The  power  to  issue  the  process  is  given 
where,  in  some  county,  there  is  the  prescribed  docket,  and  only 
in  that  event.  The  language  seems  to  involve  both  an  author- 
ity and  a  prohibition — an  authority  where  the  judgment  is 
docketed  in  any  county  to  issue  the  execution  to  that  county; 
and  a  prohibition,  couched  in  the  word  'only,'  against  any  such 
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isBue  to  a  county  in  whose  derk'B  office  there  is  no  each  docket 
....  Here  the  judgment  never  was  docketed  daring  the  life  of 
the  process,  and  not  until  long  after  its  yalidity  was  spent 
When  the  docket  was  made,  there  was  no  execution  in  existenoe 
that  could  be  made  good  by  any  mode  of  amendment,  and  '^ 
an  effort  to  amend  would  be  to  create  a  cause  of  action  where 
none  before  existed.  But  there  is  a  further  fact  to  be  considered. 
The  cases  cited  were  under  the  provisions  of  the  old  code,  sec- 
tion 287  of  which  provided  thai,  Vhen  the  execution  is  against 
the  property  of  the  judgment  debtor,  it  may  be  issued  to  the 
sheriff  of  any  county  where  the  judgment  is  docketed.'  This 
language,  which  was  permissive,  and  possibly  might  be  deemed 
only  directory,  has  been  changed  to  the  peremptory  and  man- 
datoiy  words  ^ean  be  issued  only/  We  must  recognize  and  gi^e 
effect  to  the  manifest  purpose  of  the  altered  language/'  It  irill 
be  observed  that  the  former  section  of  the  New  York  code  is 
identically  the  same  as  our  section  5114.  The  views  expressed 
by  the  supreme  court  of  Minnesota,  that  an  execution  may  be 
regarded  as  issued  when  delivered  to  the  officer  for  service,  aie 
supported  by  well-considered  cases:  Pease  v.  Bitchie^  132  HI. 
638;  Peterson  v.  Wayne  Circuit  Judge,  108  Mich.  608;  Nationsl 
Bank  v.  Uwight^  83  Mich.  191.  See,  also,  1  Freeman  on  Exe- 
cutions, sec.  25,  and  authorities  cited  as  to  when  an  execution 
is  void,  and  when  irregularly  issued. 

It  is  claimed  by  counsel  for  respondent  that  the  dedsion  m 
Locke  V.  Hubbar^  9  S.  Dak.  364,  is  decisive  of  this  case  in  faror 
of  respondent  But  we  do  not  so  regard  it.  In  that  case  sn 
execution  was  issued  before  there  was  any  judgment  upon  which 
to  base  it  The  derk,  therefore,  had  no  authority  to  issue  an 
execution  for  any  purpose.  But  in  the  case  at  bar  there  was  a 
judgment,  and  the  clerk  was  authorized  to  issue  an  execution 
thereon  to  the  sheriff  of  his  own  county.  Being  based  upon  a 
valid  judgment,  the  execution  in  this  case  became  effectiye 
when  the  judgment  was  docketed  in  the  proper  county,  and  be- 
fore the  execution  was  delivered  to  the  sheriff  ^^  for  serrice. 
We  do  not  wish  to  be  understood  as  holding  that  the  execution 
would  be  void  if  delivered  to  the  sheriff,  and  executed,  before 
the  judgment  was  docketed.  That  is  a  question  not  presented 
by  this  record,  and  therefore  is  not  decided  at  this  time. 

It  is  also  contended  that  the  execution  was  void  by  reason 
of  an  alteration  appearing  upon  its  face,  which  was  not  ex- 
plained before  it  was  offered  in  evidence.  But  in  such  a  case 
^the  presumption  against  fraud  is  applicable,  and  the  court  will 
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proceed  on  the  assmnption  that  the  apparent  alteration  was 
innocently  made,  prior  to  the  issuing  of  tiie  wrif  ^  1  Freeman 
on  EzecutionSy  sec.  47.  The  learned  circuit  court  was  clearly 
in  error  in  excluding  the  execution  in  this  case,  and  for  this 
error  the  judgment  must  be  reversed,  and  a  new  trial  ordered. 

Appellant  further  contends  that  if  the  trial  court  erred  in  ex- 
dnding  the  execution,  and  this  court  so  holds,  then,  upon  the 
facts,  this  court  should  direct  the  court  below  to  enter  judg- 
ment for  appellant,  as  a  motion  to  direct  a  verdict  was  made  by 
appellant  in  the  court  below.  In  a  few  cases  where  the  trial 
has  been  had  before  the  court  without  a  jury,  and  all  the  facts 
have  been  fully  found  by  the  trial  court,  this  court  has  directed 
the  judgment  to  be  entered  upon  the  ground  that,  under  the 
facts  found,  only  such  a  judgment  could  be  legally  entered: 
Hamlin  Co.  t.  Clark  Co.,  1  S.  Dak.  131;  McPherson  t.  Fargo, 
10  S.  Dak.  611,  66  Am.  St.  Bep.  723.  But,  ordinarily,  in  a  case 
tried  by  a  jury  we  would  not  feel  justified  in  directing  the 
entry  of  any  particular  judgment^  though,  where  the  judg- 
ment ie  directed  by  the  trial  court,  this  court,  uppn  a  re- 
view of  the  evidence,  might  affirm  such  judgment.  It  uioy 
be,  and  probably  is,  the  fact  that  as  counsel  for  the  re- 
spondent succeeded  in  excluding  ®^  the  execution  offered 
in  evidence,  thereby  leaving  the  appellant  without  any  jus- 
tification for  his  seizure  and  detention  of  the  property, 
they  did  not  deem  it  necessary  to  offer  any  further  proof 
in  the  case;  and  the  learned  circuit  court  directed  a  verdict  for 
the  respondent,  presumably  upon  the  theory  that  the  appellant 
had  shown  no  right  to  question  respondent's  title  to  the  prop- 
erty. It  is  therefore  dear  that  this  court  should  go  no  further 
tbfui  to  grant  a  new  trial,  without  reviewing  the  evidence  or 
intimating  any  opinion  upon  its  weight.  The  judgment  of  the 
circuit  court  and  order  denying  a  new  trial  are  reversed,  and  a 
new  trial  ordered. 

Haney,  J.»  dissenting. 


BXBOUTION  TO  ANOTHER  COUNTY  —  DOOKBTING  OF 
.lUDGMBNT  AS  CONDITION  PRBCBDENT.-JTo  uphold  the  valid- 
ity of  an  execution  Issued  to  a  county  other  than  that  In  which  the 
jndCTient  was  rendered.  It  must  affirmatively  appear  that  the  judg^ 
meot  was  docketed,  in  the  county  to  which  the  execution  runs,  prior 
to  the  delivery  of  the  writ  to  the  sheriff:  Carson  v.  Fuller,  11  &  Dak. 
502,  post,  p.  823. 

APPBAI/— DIRECTING  JUDGMENT.— If  the  supreme  court  Is 
able,  from  an  examination  of  the  admitted  facts,  to  direct  judg- 
ment, it  will  do  so  without  sending  the  cnse  back  for  a  new  trial: 
Taylor  t.  Bleakley,  56  Kan.  1,  49  Am.  St  Bep.  283. 
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MoGoBMioE  Harybstinq  Maohinb  Company 

t;.  Halvobson. 

(11  8otm  Dakota,  427.] 

JUSnOB  OF  THB  PBACI^POWBR  TO  AIJTBB  I>OCKBT 
AFTBB  BNTBY  OF  JUDGMENT.— After  a  justice  of  tbe  peace  baa 
entered  a  final  Judgment  upon  wblch  a  defeated  litigant  has  pro- 
ceeded with  reference  to  an  appeal,  the  justice  has  no  power  to 
change  his  docket  with  respect  to  the  parties  or  subject  niatt». 
Hence,  he  cannot,  of  his  own  motion,  change  an  entry  in  the  docket 
to  show  that  the  action  was  dismissed  on  plalntilTs  motion.  Instead 
of  the  defendant's,  as  recited  in  the  entry. 

JUSTIGB  OF  THB  PBACB— DISMISSAL  OF  ACTION 
AFTER  CHANGE  OF  VBNUI2.— It  Is  reversible  error  for  a  justice 
of  the  peace,  into  whose  court  a  case  has  been  brought  by  the  de- 
fendant upon  a  change  of  venue,  to  dismiss  the  action,  upon  the 
defendant's  ex  iMirte  application,  seven  days  after  such  change,  In 
the  absence  of  any  agreement  of  the  parties  as  to  the  time  of  trial, 
and  without  the  service  or  issuance  of  a  notice  by  the  Justice  stating 
when  and  where  the  trial  would  take  plaoe^  as  required  by  statute. 

Action  by  the  plaintiff  company  against  Halvorson.  The 
defendant  appealed  from  a  judgment  of  the  circuit  cour^  which 
reversed  a  judgment  of  a  justice  of  the  peace  in  his  favor. 

Eate  Bochf ord  and  J.  E.  McMahon,  for  the  appellant 

Keith  ft  Warren,  for  the  respondent. 


FTJLLESy  J.  On  appeal  by  plaintiff  to  the  eirenit  oourt» 
a  judgment  of  a  justice  of  the  peace  dismissing  its  action,  and 
for  costs  taxed  against  it  at  thirty-two  dollars  and  sixty  cents, 
was  reversed;  and  the  defendant,  in  favor  of  whom  said  jndg- 
ment  was  rendered,  appeals  to  this  court. 

The  judgment  as  rendered  by  the  justice,  and  as  shown  by 
his  docket  when  the  notice  of  appeal  and  proposed  statement  of 
the  case  were  filed  and  served,  purports  to  have  been  entered 
upon  the  ex  parte  application  of  the  defendant  as  follows:  'This 
twenty-seventh  day  of  August,  1897,  case  brought  into  this 
court  on  change  of  venue  from  city  justice  court,  and  transcript 
and  summons  filed,  and  action  docketed;  and  now,  on  September 
3,  1897,  defendant  comes  into  court,  and  moves  the  dismissal, 
without  prejudice^  of  this  action,  and  said  action  is  hereby  dis- 
missed, without  prejudice,  at  plaintiff's  costs,  and  judgment  is 
hereby  rendered  against  the  said  plaintiff  and  in  favor  of  the 
defendant  for  thirty-two  dollars  and  sixty  cents.  0.  A.  Fowler, 
Police  Justice."    The  errors  of  law  then  relied  upon  for  a  re- 
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Yersal  on  appeal  to  the  circuit  court  were:  ^'1.  That  the  said 
police  justice,  0.  A.  Fowler,  erred  in  rendering  judgment  in  said 
action  in  favor  of  the  defendant  and  against  the  plaintiff;  2. 
That  the  said  police  justice,  0.  A.  Fowler,  erred  in  rendering 
judgment  in  said  action  for  the  dismissal  thereof,  and  for  costs 
in  favor  of  defendant,  without  having  issued  any  notice  to  the 
parties  to  said  action,  stating  the  time  and  place  when  and 
where  said  action  would  he  tried,  and  without  serving  such 
notice  on  the  said  '^  plaintiff,  as  required  by  law;  3.  That  the 
said  justice  had  no  jurisdiction  of  said  action,  and  had  no  juris- 
diction to  dismiss  the  same,  or  to  render  judgment  therein,  or 
to  take  any  other  step  or  proceeding  in  said  action;  4.  That  the 
said  judgment  rendered  by  said  justice  was  without  jurisdic- 
tion, and  is  wholly  void.''  Several  days  after  the  foregoing 
steps  were  taken,  counsel  for  the  defendant,  ostensibly  with  the 
sanction  of  the  justice,  but  without  any  notice  to  plaintiff,  al- 
tered the  docket  entry  above  quoted  by  striking  therefrom  the 
word  ^'defendant,''  and  by  inserting  in  its  stead  the  word 
''plaintiff^';  thus  making  it  appear  that  the  action  was  dismissed 
upon  plaintiff's  motion,  instead  of  that  of  the  defendant. 
Thereafter,  in  response  to  an  order  to  show  cause  why  he  should 
not  forthwith  certify  a  true  copy  of  his  docket  to  the  circuit 
court  as  the  same  formerly  existed,  said  justice  certified  that 
the  action  was  dismissed  on  plaintiff's  motion,  and  that,  upon 
entering  the  same  upon  his  docket,  a  mistake  was  made  by  in- 
advertenfly  using  the  word  '^def endanf'  instead  of  ^plaintiff,'^ 
and  when  the  error  was  discovered  the  change  was  made,  but 
without  the  knowledge  or  consent  of  plaintiff  or  its  counseL 

By  assuming^  as  we  may,  that  the  judgment,  as  formerly 
docketed  and  entered  by  the  justice,  was  erroneous  in  the  ma- 
terial particulars  claimed,  and  that  the  change  was  made  in 
good  faith  by  some  one  several  days  later,  we  are  relieved  from 
considering  numerous  afiSdavits  presented  to  the  trial  court  in- 
volving questions  of  veracity  and  moral  turpitude,  because,  in 
legal  significance,  the  cogent  fact  is  that  the  alteration  was  im- 
authorized  and  void  in  any  event.  After  a  justice  of  the  peace 
has  once  entered  a  final  judgment  in  his  docket,  upon  which  a 
defeated  litigant  has  proceeded  with  reference  to  an  appeal,  it 
^^^  would  be  most  dangerous  to  hold  that  he  may,  in  seclusion, 
and  upon  his  own  motion,  review  such  judgment  for  the  pur- 
pose of  correcting  what  he  considers  to  be  mistakes.  That  por- 
tion of  the  record  which  we  deem  unnecessary  to  publish  fur- 
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niahet  a  striking  object  lesson,  directly  in  point,  as  to  the  dis- 
astrous effects  of  such  a  doctrine.  Am  a  matter  of  law,  the 
power  of  the  justice  to  change  his  docket  with  respect  to  the 
parties  or  subject  matter  had  ceased,  and  the  attempted  change 
was  extrajudicial  and  without  force:  People  t.  Delaware  Com- 
mon Fleas,  18  Wend.  658;  Foist  t.  Coppin,  35  Ind.  471;  Fox 
T.  Meacham,  6  Neb.  S80;  Fost^  t.  Alden,  21  lOeh.  508.  E^en 
in  a  court  of  general  jurisdiction,  a  judgment  once  entered, 
must  stand  until  modified,  vacated,  or  disposed  of  by  some  pro- 
cess prescribed  by  law,  and  erery  unauthorized  alteration  may 
well  be  disn^garded:  Nuckolls  t.  Irwin,  2  Nek  60;  1  Black  on 
Judgments^  163. 

Ignoring,  as  the  trial  court  very  properly  did,  the  sobetitii- 
tion  of  the  word  ^plaintifP'  for  ^^defendanl^"  it  appeaia  that 
the  action  was  instituted  before  Citj  Justice  A.  B.  Wheeled^ 
and,  at  the  instance  of  the  defendant,  a  change  of  venue  was  had 
to  Police  Justice  Fowler,  in  whose  court  the  papers  were  filed 
on  the  twenty-seyenth  day  of  August,  1897.  On  the  third  day 
of  the  following  month,  judgment  of  dismissal,  and  for  costs 
against  plaintiff,  was  entered  upon  the  ex  parte  application  of 
def  endanty  in  the  absence  of  any  agreement  of  the  partiee  as  to 
the  time  of  trial,  and  without  the  sevice  or  issuance  of  a  notice 
by  said  justice  stating  when  and  where  the  trial  would  take 
place,  as  required  by  section  6047  of  the  Compiled  Lawa 
Under  such  circumstances,  the  court  was  fuUy  justified  in  n^ 
feraing  the  judgment,  and  in  remanding  the  case  for  a  new  tziaL 
The  judgment  appealed  from  is  affirmed. 


JUDGMBNTS— AMBNDMBNT  OF.— ▲  court  eaonot  comet  a 
Judgment  as  In  fact  rendered  after  the  term  has  passed.  The  power 
to  amend  or  change  It  Is  then  confined  to  the  arodlate  court:  In  rs 
Black,  62  Kan.  04,  89  Am.  St  Bep.  881,  and  note  showtnc  ttat  a 
court  cannot  alter  the  record  of  its  proceedlnga 
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GaBSON  t;.    FULLBB* 
(11  South  Dakota,  602.] 

BXBOUnON  TO  ANOTHBB  COUNTY  PBIOR  TO  DOOK- 

mriKO  OF  JT7DQMBNT.-^o  uphold  the  yalidity  of  an  execution 
Iflfliaed  to  a  county  other  than  that  in  which  the  jud^^ent  was  ren- 
dered* it  must  affirmatiyeiy  appear  that  the  Judgment  was  docketed 
Li  the  county  to  which  the  execution  runs  prior  to  the  deliyery  of 
tbe  writ  to  the  sheriff. 

EXECUTION  TO  ANOTHBB  COUNTY  PBIOB  TO  DOCK- 
BTTING  ~  JUSTIFICATION  OF  SEIZUBB  BY  SHSIBIFF  — RB- 
PLJSyiN.—When  property  is  seized  by  a  sheriff  upon  an  execution 
laaned  to  a  county  other  than  that  In  which  the  judgment  was  ren* 
dered,  that  officer  cannot,  in  an  action  of  replevin  by  the  owner, 
Justify  his  selsure  by  virtue  of  the  execution,  where  the  writ  was 
deUrered  to  him  before  the  Judgment  was  docketed  In  the  county 
to  Trhich  the  execution  mns. 

ATTAOHMBNT-BBTUBN  OF,  WHEN  NOT  A  DEFENSE 
IN  REPLEVIN  AGAINST  OFFIOEB.— In  an  action  against  a 
sheriff  to  recover  property  seized  and  detained  by  liim  under  a  war- 
rant of  attachment,  the  officer's  return  is  no  defense,  where  it  was 
not  made  within  the  time  prescribed  by  statute. 

Action  of  daim  and  deliveiry  brought  by  the  plaintifF,  Carson, 
who  obtained  a  judgment^  and  the  defendant  appealed. 

Temple  &  McLaughlin  and  T.  W.  La  Meiche^  for  the  appel- 
lant 

Bice  ft  Polley,  for  the  respondent. 

"^  COBSON,  P.  J.  This  was  an  action  in  daim  and  deliv- 
eiy  to  recover  the  possession  of  a  stodc  of  goods  levied  upon  and 
in  the  possession  of  the  defendant  as  sheriff  of  Butte  county. 
The  sheriff  justified  his  seizure  and  detention  of  the  goods  under 
and  by  virtue  of  two  executions  issued  by  the  derk  of  court  of 
Lawrence  county  upon  judgments  recovered  in  that  county 
against  one  E.  J.  Ferrall,  and  also  under  and  by  virtue  of  a 
warrant  of  attachment  issued  against  the  said  Ferrall.  On 
the  trial,  the  defendant  introduced  in  evidence  the  judgment- 
rolls  filed  in  Lawrence  county,  and  proof  that  transcripts  of  the 
original  judgment  docket  were  filed  in  Butte  county.  The  de- 
fendant then  offered  in  evidence  executions  issued  by  the  derk 
of  said  Lawrence  county,  which  were  duly  objected  to,  the  ob- 
jection sustained,  and  the  executions  and  returns  thereon  ex- 
cluded, to  which  ruling  of  the  court  the  defendant  duly  ex- 
cepted. It  is  disclosed  by  the  abstract  that  each  execution  bore 
date  one  day  prior  to  the  filing  of  the  transcript  and  docketing 
of  the  judgment  in  Butte  county,  and  it  affirmativdy  appears 
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from  the  abstract  that  the  execution  in  one  case  was  delivered 
to  the  aherifi  prior  to  the  docketing  of  the  jndgment  in  that 
county.  Afl  to  when  the  other  execution  waa  ^^^^  deliyered  to 
the  sheriff,  the  record  ia  silent;  but  we  must  presume^  in  favor 
of  the  ruling  of  the  court  below,  and  in  support  of  the  judg- 
ment, that  it  was  not  delivered  to  the  sheriff  until  after  the 
judgment  was  docketed.  It  not,  therefore,  affirmativdy  ap- 
pearing that  the  judgments  were  docketed  in  Butte  county 
prior  to  the  delivery  of  the  executions  to  the  sheriff,  we  are 
of  the  opinion  that  the  court  below  ruled  correctly  in  exclud- 
ing the  said  executions.  This  court  held  in  the  recent  case  of 
McDonald  v.  Fuller,  11  S.  Dak.  355,  ante,  p.  815,  that,  in 
legal  effect,  an  execution  is  issued  when  delivered  to  the  sheriff 
for  execution,  and  the  fact  that  it  bears  date  one  or  more  days 
prior  to  the  filing  of  the  transcript  and  docketing  of  the  judg- 
ment in  the  county  to  which  it  is  issued  does  not  affect  the  va- 
lidity of  the  execution,  if  not  delivered  to  the  sheriff  until  after 
the  transcript  has  been  filed  and  the  judgment  docketed.  In 
that  case,  the  judgment  was  docketed  some  three  or  more  day? 
prior  to  the  delivery  of  the  execution  to  the  sheriff^  and  we 
think  we  went  as  far  in  that  decision  in  upholding  the  execn- 
tions  as  the  statute  and  law  warrant  us  in  doing.  In  the  case 
at  bar,  when  the  executions  were  delivered  to  the  sheriff  they 
were  ineffective,  and  the  court  below  committed  no  error  in  ex- 
cluding them. 

The  defendant  also  sought  to  justify  his  seizure  and  deten- 
tion of  the  property  under  a  warrant  of  attachment  issued 
against  Ferrall,  the  defendant  in  the  attachment  suit  On  the 
trial,  the  warrant  of  attachment  was  objected  to  upon  the 
groimd  that  it  was  not  returned  to  the  elerk  within  twenty  days 
after  the  seizure  of  the  property.  The  warrant  of  attachment 
was  excluded,  and  the  defendant  excepted.  It  appears  that  on 
August  13,  1896,  the  sheriff  seized  the  property  in  controversy, 
(^05  iii^d  fjxg^i  the  warrant  of  attachment  issued  and  placed  in  his 
hands  was  not  returned  by  him  imtil  several  dajrs  after  the  ex- 
piration of  the  twenty  days  allowed  by  law  for  making  his  re- 
turn. The  appellant  contends  that  the  court  erred  in  excluding^ 
the  writ  of  attachment,  and  sheriff's  return  thereon,  as  the  stat- 
ute requiring  the  sheriff  to  make  such  return  within  twen^ 
days  is  directory  only.  The  respondent  insists  that  the  statute 
is  mandatory,  and  that,  by  the  failure  of  the  officer  to  make 
his  return  within  the  time  prescribed  by  law,  he  deprived  him- 
self of  a  defense  which  he  might  have  otherwise  made  available* 
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Prior  to  1887  no  time  was  fixed  within  which  the  officer  should 
make  his  return  upon  a  warrant  of  attachment,  but  at  the  leg- 
islative session  of  that  year,  section  203  of  the  Code  of  Civil 
Procedure   (now   section  4999   of   the   Compiled   Laws),  was 
amended  by  adding  thereto  the  following  words:  ''And  such 
officer  shall,  within  twenty  days  after  making  such  seizure,  file 
all  of  said  papers,  including  said  inventory  and  return,  with  the 
clerk  of  the  district  court  who  issued  the  warrant/'    It  would 
seem,  therefore,  that  prior  to  1887  an  officer  was  only  required 
to  return  his  warrant  of  attachment  within  a  reasonable  time. 
By  the  amendment,  however,  the  officer  is  required  to  make 
his  return  within  twenty  days  after  making  the  seizure.    The 
amendment,  in  effect,  fixes  a  return  day  for  the  process,  and  is 
mandatory  upon  the  officer.    An  officer,  therefore,  seeking  to 
avail  himself  of  the  warrant  of  attachment  and  return  as  a  de- 
fense to  an  action  against  him,  must  show  that  the  return  was 
made  within  the  time  prescribed  by  the  statute:  1  Shinn  on 
Attachment,  sec.  220a;  Waples  on  Attachment,  sec.  259;  Drake 
on  Attachment,  sec.  210a;  Williams  v.  Babbitt,  14  Gray,  141, 
74  Am.  Dec.  670;  Wilder  v.  Holden,  24  Pick.  8;  Buss  v.  Butter- 
field,  6  Cush.  242.    The  court,  therefore,  committed  no  error 
in  excluding  ^^^^  the  warrant  of  attachment  and  return  there- 
on; and  the  appellant,  failing  to  show  any  justification  for  the 
seizure  and  detention  of  the  goods,  as  against  the  plaintiff,  is  in 
no  position  to  question  plaintiff's  title  to  the  property.    Hence 
the  judgment  of  the  court  below  must  be  affirmed. 
The  judgment  of  the  circuit  court  is  affirmed. 


BXBCUTIONS  —  DOCKETING  JUDGMENT  -  DIRBOTORT 
STATUTE.— A  statutory  requirement  that  the  date  of  the  docket- 
ing of  a  judgment  shaU  be  stated  in  the  execution  issued  thereon 
is  directory  merely.  The  docketing  of  a  judgment  is  not  an  essen- 
tial condition  of  its  efficacy,  except  for  the  purposes  of  a  lien,  and 
Is  not  a  condition  precedent  to  issuing  execution  thereon  to  an 
officer  where  it  is  rendered  or  to  an  officer  in  any  other  county: 
Bernhardt  v.  Brown,  122  N.  G.  587,  66  Am.  St.  Rep.  725. 
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WlTTB   V.   KOBPPEK, 
(U  Buun  Dakota*  fiK.) 

WlTKB8S]D8-<X>MPBTBN0T--aLGTI0N  AOAINOT  ADIOM- 
I8TRATOB.-Ttae  word  'Ipartar.'*  tn  a  statate  which  pnrfilbits  either 
*^rtj^  to  an  action  against  an  administrator  from  taatU^Tinc 
against  the  other  as  to  any  transaction  with,  or  statement  by,  an 
intestate,  nnless  called  to  testify  thereto  by  the  opposite  party,  ii 
used  technically.  It  ezdndes  those  only  who  are  parties  to  tiie  is- 
sue to  be  tried,  and  does  not  include  those  who  are  not  partlei, 
though  they  have  an  interest  in  the  result  of  the  issne.  Hence, 
though  one  having  a  daim  against  an  administrator  ^rouid  be  Incom- 
petent to  testify  In  an  action  against  the  administrator,  if  he  bad 
brought  the  action  himself,  yet  he  is  competent,  after  an  assignment 
of  his  daim,  to  testify  in  sndi  action  as  to  tranaaetlons  between 
liimsdf  and  the  deceased. 

STATUTBS-OONSTBUOriON— SPIRIT  OP  LAW.— A  conrt, 
in  construing  a  statute,  is  not  at  liberty  to  disregard  its  plain  and 
express  terms  upon  any  theory  as  to  its  spirit.  When  it  is  plain 
and  unambiguous,  courts  are  not  permitted  to  seaieb  for  its  mess- 
ing beyond  the  statute  itself. 

APPBAL-WBIOHINO  BVIDBNCE  TO  SUPPOBT  VBR- 
DIGT.— If  there  is  suffldent  legal  evidence  to  sustain  a  verdict,  it 
wiU  not  be  disturbed  on  appeal,  though  the  evidence  is  eonfllrtlng. 


Action  by  Witte  against  A.  C.  Koeppen,  as  administrator  of 
the  estate  of  C«  F.  H.  Eoeppen,  dec^ised,  to  reeover  a  monej 
judgment  There  was  a  judgment  for  the  plaintiff^  and  the  de- 
fendant appealed. 

Davis,  Lyon  ft  Oated^  for  the  appellant. 
ft  Warren,  for  the  respondent 


COBSON,  P.  J.  This  is  an  action  by  the  plamtiff,  ss 
assignee  of  Christian  F.  Koeppen,  to  recoYer  of  the  defendant 
as  the  administrator  of  the  estate  of  Christian  F.  H.  Koeppen, 
deceased,  the  sum  of  eight  thonsand  dollars.  The  plaintiff  re- 
covered judgment  for  the  sum  of  three  thousand  seren  hundred 
dollars^  and  from  this  judgment  and  order  denying  a  new  trial 
the  defendant  appealed  to  this  court  Christian  F.  Koeppen, 
the  assignor  of  plaintiff,  was  the  father  of  Christian  F.  H. 
Koeppen,  deceased,  and  claims  to  have  intrusted  to  his  son,  in 
his  lifetime,  the  sum  of  eight  thousand  dollars,  to  be  invested  by 
TiiTTi  in  the  name  of  him,  the  said  Christian  F.  Koeppen,  during 
the  years  1891  to  1895,  inclusive.  In  March,  1898,  soon  after 
^^^  the  death  of  his  said  son,  the  said  Christian  F.  Koeppen 
duly  made  out  his  claim  and  account  for  said  moneys  so  claimed 
to  have  been  intrusted  to  the  care  of  his  son,  and  on  the  sams 
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^7,  by  an  instniment  in  writings  assigned  said  daim  and  ao- 
count  to  the  plaintiff  in  this  action,  who  thereupon  brought, 
this  action  to  recover  the  amount  so  claimed  to  be  due.  The 
father.  Christian  F.  Eoeppen,  took  no  written  eyidence  from 
faia  son  of  the  moneys  so  claimed  to  hare  been  intrusted  to  him, 
except  as  to  the  sum  of  one  thousand  dollars,  which  was  al- 
lowed by  the  administrator,  and  is  not  the  subject  of  contro- 
Tersy  in  this  action.  On  the  trial.  Christian  F.  Eoeppen, 
plaintifPs  assignor,  was  called  as  a  witness  on  behalf  of  the 
plaintiff.  His  evidence  as  to  the  deUvery  of  certain  sums  of 
money  to  hia  son  was  objected  to,  on  the  ground,  among  others, 
*HbBi  the  witness  is  not  competent  to  testify  as  to  any  transac- 
tion had  or  any  conyersation  with  the  intestate  or  statement 
by  the  intestate;  and  for  the  further  reason  that  it  appears  from 
the  testimony  that  the  witness  is  a  party  in  interest  in  this  suit, 
and  that  it  is  prosecuted  in  his  behiedf,  and  that  the  same  rules 
of  testimony  apply  as  if  he  were  a  pariy  to  the  suit;  and  for 
the  farther  reason  that  the  witness,  by  assigning  his  daim  to 
the  plaintiff,  cannot  make  himself  competent  to  testify,  for 
the  reason  that  he  would  be  incompetent  to  testify  if  he  had 
brought  this  suit  himself**  It  is  quite  dear  that,  had  Christian 
F.  Eoeppen  been  the  plaintiff  in  this  action,  his  testimony 
would  haye  been  inadmissible,  under  the  provisions  of  section 
5260  of  the  Compiled  Laws.  And  the  important  question  is 
presented  as  to  whether  or  not,  having  assigned  his  claim  to 
Witte,  the  party  plaintiff,  he  is  competent  to  testify  as  to  trans- 
actions between  himself  and  deceased  in  this  action.  The  Com- 
pQed  Lawfl^  section  5260,  provides:  ''That  no  person  ^^^  offered 
as  a  witness  in  an  action  •  •  •  •  diall  be  exduded  •  •  •  •  except 
as  hereinafter  provided.**  The  second  exception  found  in  sub- 
division 2  of  the  section  is  the  one  applicable  to  this  case,  and 
reads  as  follows:  ''In  civil  actions  or  proceedings  by  or  against 
executorsy  administraton^  heirs  at  law,  or  next  of  kin,  in  which 
judgment  may  be  rendered  or  order  entered  for  or  against  them, 
ndther  party  shall  be  allowed  to  testify  against  the  other  as  to 
any  transaction  whatever  with,  or  statement  by,  the  testator  or 
intestate,  unless  called  to  testify  thereto  by  the  opposite  party.*' 
It  wiU  be  observed  that  by  the  first  dause  of  the  section  no 
person  offered  as  a  witness  shall  be  excluded,  except  as  therein 
provided,  and  that  by  the  exception  it  is  only  the  parties  who 
are  excluded  from  testifying  in  the  action;  that  is^  "neither 
party  shall  be  allowed  to  testify  against  the  other.**  While  it 
is  conceded  by  appellant  that  the  witness  was  not  technically  a 
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party,  lie  insists  that  he  is  beneficially  Interested,  and  comeft 
within  the  spirit  of  the  statute  exduding  a  party  from  being 
a  witness.    This  ooort  held  in  Bunker  t.  Taylor,  10  S.  Dak.  526, 
following  the  decision  of  the  supreme  court  of  the  United  States 
in  Potter  t.  National  Bank,  102  IT.  S.  163,  that  the  witnesKS 
excluded  by  the  proviso  are  those  only  who  are  technically  par- 
ties to  the  issues  to  be  tried,  and  do  not  include  those  who  are 
not  parties,  though  they  have  an  interest  in  the  result  of  the 
issue.    It  seems  to  be  well  settled  that  when  the  enacting  clause 
is  general  in  its  language  and  objects,  and  a  proviso  is  afterward 
irtroduced,  such  proviso  should  be  construed  strictly,  and  takes 
no  case  out  of  the  enacting  clause  which  does  not  fall  fairly 
within  its  terms;  and  those  who  set  up  such  exception  must 
establish  it  as  being  within  the  words,  as  well  as  within  the 
reason  thereof:  *^  United   States  v.  Dickson,  15    Pet.  141; 
McBae  t.  Holcomb,  46  Ark.  806;  Snyder  v.  Fiedler,  139  U.  & 
478.    Substantially  the  same  rule  is  laid  down  in  Ijobddl  v. 
Lobdell,  86  N.  Y.  827.    In  that  case  the  court  of  appeals  of 
New  York  said:  ^Although  it  may  be  said  that  a  party  standing 
in  the  relation  in  which  he  does  ought  to  have  been  exriuded, 
for  he  has  the  same  advantage  over  the  plaintiff  aa  a  witness,  as 
his  father  would  have  had  if  living  and  standing  aa  defendant, 
still,  unless  the  section  can  be  construed  so  as  to  exclude  him, 
the  legislature,  and  not  the  court,  must  rectify  the  omission. 
It  will  not  suffice  to  say  that  the  case  is  within  tiie  spirit  of  the 
enactment,  unless  a  fair  construction  of   the  enactment  will 
bring  it  within  the  enactment  itself.    The  subject  of  the  euactr 
ment  is  allowance  of  the  parties  to  be  witnesses  in  their  behsl^ 
and  the  object  is  to  provide  generally  for  their  examination  as 
witnesses,  and,  the  specific  exception  to  such  examination  the 
legislature  having  undertaken  to  provide,  the  courts  cannot  &!• 
low  any  that  are  not  specified  by  the  legislature^:  Crimmins  v. 
Crimmins,  43  N.  J.  Eq.  86;  Voss  v.  King,  83  W.  Va.  236;  St 
John  V.  Lofland  5  N.  Dak.  140.    And,  00  far  as  our  researches 
have  extended,  we  find  that,  in  states  having  a  statute  aimilsr  to 
our  own,  the  exception  has  been  limited  to  parties  to  the  record: 
Berry  v.  Sawyer,  19  Fed.  Bep.  286;  Stanley  v.  Wilkerson,  68 
Ark.  556.    See,  also,  cases  heretofore  cited.    This  court  is  not 
at  liberty  to  disregard  the  plain  and  express  terms  of  the  ststate 
upon  any  theory  as  to  its  spirit,  or  what  it  ought  or  that  the 
legislature  might  have  intended  it  to  be,  when  the  statute  is 
plain  and  imambiguous,  as  courts  are  not  permitted  to  search 
for  its  meaning  beyond  the  statute  itself:    Cooley's  Constitn- 
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tional  LiinitationSy  5457.  The  able  argument  of  counsel  ^^ 
for  the  appellant^  in  which  they  contend  that^  as  Christian  F. 
Koeppen  was  interested  in  the  result  of  this  evdt,  as  they  claim, 
he  should  have  been  excluded  as  a  witness,  would  be  more  prop- 
erly addressed  to  the  legislature  than  to  this  court.  We  are 
clearly  of  the  opinion,  therefore,  that  the  learned  circuit  court 
correctly  overruled  the  defendant's  objection  to  the  testimony 
offered. 

It  18  further  contended  on  the  part  of  appellant  that  the 
eridence  offered  by  plaintiff  was  insufficient  to  justify  the  Yer- 
dict.  We  are  of  the  opinion,  howeyer,  after  a  careful  review 
of  the  evidence,  that  it  is  sufficient  to  justify  the  vesdict  of  the 
jury.  In  Jeanach  v.  Lewis,  1  S.  3>ak.  609,  this  court  held  that 
'Vhere,  in  a  case  tried  before  a  jury,  the  evidence  is  conflicting^ 
this  court  will  not  weigh  the  evidence,  or  go  further  than  to  de- 
termine therefrom  whether  or  not  the  party  has  given  suffi- 
cient legal  evidence  to  sustain  his  verdict,  without  regard  to  the 
evidence  given  on  the  part  of  the  other  party,  except  so  far  as 
such  evidence  tends  to  sustain  his  case/'  The  case  under  con- 
Bideration  comes  within  the  rule  laid  down. 

The  judgment  of  the  court  below  and  order  denying  a  new 
trial  are  affirmed. 


WITNB5M3ES-COMPBTENCY— ACTION  AGAINST  AN  AD- 
MINISTRATOR.—A  PBRSON  INTDRB8TED,  though  not  a  party 
to  a  suit  against  an  administrator,  Is  a  competent  witness  for  either 
party:  Note  to  Percey  v.  Powers,  14  Am.  St  Rep.  608. 

STATUTES  MUST  BB  CONSTRUED  according  to  their  plain  and 
obvious  meanlog:  Idppltt  v.  Huston,  8  R.  L  416,  94  Am.  Dec.  116. 

APPBAI/-«UPPORT  OP  FINDING  OP  FACT— CONFMCT- 
INO  BVIDBNCE.~If  there  Is  any  legal  and  competent  evidence 
to  support  a  finding  of  fact,  it  is  a  general  rule  that  the  Judgment 
win  not  he  disturbed,  though  the  evidence  is  conflicting:  Note  to 
Ptttslrargb  ete.  Ry.  Co.  v.  Montgomery*  71  Am.  8t  Rep.  822. 
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GABNISHBB— BXBMFnON,  BIGHT  TO  CLAIM  AFTBOt 
DEFAULT.— Under  a  statute  which  provides  that,  if  a  garnishee 
*Yalls  to  appear  and  answer,  the  plaintiff  may  proceed  against  him 
in  an  action  in  his  own  name,"  the  only  effect  of  the  garnishees 
default  is  to  lay  the  foondation  for  an  action  wherein  his  rights 
must  be  determined.  His  faUure  to  answer  the  garnishment  sum- 
mons does  not  preclude  him  from  setting  up  the  principsl  defend- 
ant's right  of  exemption  to  money  g^m^^h^^  and.  If  he  paid  it  to 
the  defendant  after  garnishment,  he  may  Justify  such  payment  en 
the  ground  that  the  defendant  claimed  the  money  to  be  exempt 
where  such  claim  was,  in  fact,  timely  mada 

Action  by  fhe  plaintiff  company  against  llltehell  ft  Thomp- 
son,  garnishees.  The  plaintiff  obtained  a  judgment^  from 
which  the  defendants  appealed. 

John  B.  Wilson^  for  the  appellanta. 

Bice  ft  PoUey^  for  the  respondent 

^^  HANEY,  J.  QeOTge  Lanrance  was  indebted  to  the  plain- 
tiff  in  the  sum  of  fifty-five  dollars.  Mitchell  ft  Thompson  owed 
Jisurance  sixty  dollars.  July  28^  1896,  plaintiff  began  an  ac- 
tion in  justice's  court  against  Lanranoe  by  personal  serrioe  of 
summons,  wherein  his  name  was  written  '^Lawrenson^''  to  re- 
cover the  indebtedness  above  mentioned*  On  July  25th  a  sum- 
mons in  garnishment  in  the  same  action  was  personally  served 
npon  Mitchell  ft  Thompson^  wherein  the  principsl  defendant 
was  named  as  ''Qeorge  Lawrenson.^  On  July  27th  Lauranoe 
served  npon  the  sheriff,  the  officer  who  served  the  summons  in 
the  principal  action  and  the  summons  in  garnishment^  a  daim 
for  exemptions  in  the  maimer  provided  by  law,  and  demanded 
that  all  property  of  every  kind  levied  npon  or  attached  by  the 
sheriff,  and  particularly  all  moneys  garnished  in  the  hands  of 
Mitchell  ft  Thompson  belonging  to  him  be  released  as  exempt 
At  the  time  of  such  demand  Lanrance  was  entitled  to  daim 
such  money  as  exempt.  ^^  After  the  summons  in  garnish- 
ment and  the  demand  for  exemption  were  served  Lanrance  de- 
manded of  Mitchell  ft  Thompson  the  amount  dne  him  from 
them,  and,  after  consulting  counsel,  and  having  been  advised 
tiiat  plaintiff  had  no  right  to  the  money  in  their  hands  belong- 
ing to  Lanrance,  Mitdidl  ft  Thompson   paid   the   same   to 


July^  1899.]    Black  Hills  Tel.  etc.  Co.  v.  Mitchell.      831 

Laurance.  On  July  28th  Laurance  appeared  in  the  main  ac- 
tion and  moYed  to  dismiss,  on  the  ground  that  his  true  name 
was  George  Laurance,  and  not  George  Lawrenson.  The  justice 
denied  the  motion,  and  permitted  the  record  to  be  amended  by 
changing  the  name  of  Lawrenson  to  that  of  Laurance.  There- 
upon the  defendant  agreed  that  plaintiff  might  have  judgment 
for  Beyenty-nine  dollars  and  twenty  cents^  and  it  was  rendered 
accordingly.  Mitchell  &  Thompson  made  default  in  answering 
the  summons  in  garnishment.  They  admit  that  they  knew 
Laurance,  to  whom  they  were  indebted  when  they  were  served 
with  the  garnishment  process,  was  personally  served  in  the  prin- 
cipal action^  and  that  he  was  the  person  intended  to  be  served 
in  such  action.  Subsequently,  this  action  was  commenced  to 
recover  of  the  garnishees  the  amount  due  from  them  to  Lau- 
rance when  they  were  garnished.  Plaintiff  was  given  judgment 
for  sixty  dollars  and  costs,  from  which  defendants  appealed. 

The  attachment  of  the  defendant's  credit  or  property  in  the 
possession  of  other  persons  is  the  object  intended  and  effect 
produced  by  all  garnishment  proceedings.  Such  attachment 
must  necessarily  be  subject  to  the  laws  relating  to  exemptions. 
Tlie  act  providing  for  garnishments  in  justices'  courts  expressly 
declares  that  nothing  contained  therein  shall  be  construed  to 
affect  exemptions  allowed  by  law,  but  is  silent  as  to  the  maimer 
of  securing  the  benefits  of  such  exemptions:  Laws  1893,  c.  96. 
61®  Hence,  the  law  relating  to  claims  of  exemptions  in  attach- 
ment cases  is  applicable  to  these  garnishment  proceedings.  In 
all  cases  of  attachment  or  levy  upon  personal  property  notice 
must  be  given  to  the  debtor,  his  attorney,  agent,  wife,  child,  or 
person  in  possession;  and  the  debtor  or  such  other  person  for 
him  must  claim  or  demand  the  benefits  of  the  exemptions  with- 
in five  days  after  such  notice,  with  certain  exceptions  not  ma- 
terial to  tiiis  appeal:  Laws  1893,  c.  19.  The  daim  of  Laurance 
was  made  in  the  manner  and  within  the  time  prescribed  by  law, 
and  certainly  operated  to  exempt  the  indebtedness  due  him 
from  the  ganiishees.  His  right  to  such  indebtedness  cannot  be 
doubted,  the  only  question  involving  any  difficulty  being  whether 
the  garnishees,  having  failed  to  answer  the  summons  in  garnish- 
ment, can  in  this  action  justify  their  payment  of  the  money  to 
the  def endant,  after  having  been  garnished,  on  the  ground  that 
he  had  properly  claimed  it  as  exempt.  It  is  generally  held  to 
be  the  duty  of  a  garnishee  to  set  up  the  defendant's  right  of 
exemption  if  the  defense  is  known  to  him:  9  Ency.  of  PI.  ft  Pr. 
834.    Are  the  defendants  precluded  from  doing  so  in  this  ac- 
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tion  becauae  of  their  failure  to  answer  the  gamishment  som- 
mons?  We  think  not  The  statute  contains  the  following:  ''If 
the  garnishee  fails  to  appear  and  answer,  or  if  he  fiiils  to  com- 
ply with  the  orders  of  the  justice  to  deliyer  the  property  and 
pay  the  money  owing  to  the  courty  or  give  an  undertaking  to  the 
plaintiff  with  one  or  more  sufficient  sureties^  to  the  effect  that 
the  amount  shall  be  paid  or  the  property  forthcoming  as  the 
court  may  direct,  the  plaintiff  may  proceed  against  him  in  an 
action  in  his  own  name,  as  in  other  cases;  and  thereupon  such 
proceedings  may  be  had  as  in  other  actions^  and  judgment  may 
be  rendered  in  favor  of  the  ^^  plaintiff  for  the  amount  of  the 
property  and  credits  of  every  kind  of  the  defendant  in  pos- 
session of  the  garnishee  and  for  what  shall  appear  to  be  owing 
by  him  to  the  defendant,  and  for  the  costs  of  the  proceedings 
against  the  garnishee.  If  the  plaintiff  proceed  against  the 
garnishee  by  action  for  the  cause  that  his  disclosure  was  unsat- 
isfactory, unless  it  appear  in  the  action  that  such  disdosure 
was  incomplete,  the  plaintiff  shall  pay  the  costs  of  anch  action. 
The  judgment  in  this  action  may  be  enforced  as  judgments  in 
other  cases.  When  the  claims  of  the  plaintiff  are  satisfied  by 
the  garnishee^  he  may  on  motion  be  substituted  as  the  plaintiff 
in  the  judgment":  Laws  1893,  c  96.  So  far  as  applicable  to 
the  case  at  bar,  the  statute  provides  that,  ^  the  garnishee  fails 
to  appear  and  answer,  the  plaintiff  may  proceed  against  him  in 
an  action  in  his  own  name  as  in  other  cases."  The  only  effect 
of  the  garnishee's  default  is  to  lay  the  foundation  for  an  ae- 
tion,  wherein  his  rights  must  be  determined.  The  statute  does 
not  authorize  the  entiy  of  any  judgment  upon  his  failure  to 
appear  and  answer  in  flie  original  action.  Under  substantially 
the  same  statute  the  supreme  court  of  Kansas  held  that  ''an 
order  of  a  justice  of  the  peace  directing  a  garnishee  to  deliver 
property  or  pay  money  to  the  judgment  creditor  which  the 
garnishee  may  have  in  his  possession,  belonging  or  owing  to  the 
judgment  debtor,  is  not  a  final  determination  between  Uie  par- 
ties; and  in  an  action  subsequently  brought  against  tiie  gar- 
nishee by  the  judgment  creditor  to  enforce  such  order  a  gar- 
nishee may  answer,  and  show  whether  he  had  money  or  property 
in  his  possession  belonging  to  the  judgment  debtor  or  was  in- 
debted to  him,  and  if  so,  what  the  character  of  such  property 
or  indebtedness  was,  or  any  other  fact  affecting  the  question 
of  his  liability  as  garnishee;  ^^^^  and  that  a  garnishee  may  in- 
terpose the  defense  and  show  that  the  property  or  money  of 
the  judgment  debtor  in  his  hand^  or  his  indebtedness  to  such 
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debtor^  is  exempt  by  law,  and  cannot  be  subjected  by  gamiflh- 
ment  to  the  payment  of  the  judgment  in  fayor  of  the  judgment 
creditor":  Mull  v.  Jones,  33  Kan.  112.  If  an  appearance  by  the 
gamifihee^  a  trial  of  the  truth  of  his  answer,  and  an  order  re- 
quiring him  to  pay  into  court  the  amount  found  to  be  due  from 
him  to  the  defendant  does  not  preclude  the  garnishee  from 
showing,  in  an  action  brought  to  recoyer  that  amount,  that  the 
indebtedness  is  exempt,  certainly,  his  mere  failure  to  appear 
and  answer  in  the  original  action  should  not  have  that  effect. 
We  think  the  defendants  were  entitled  to  show  in  this  action 
that  the  amount  due  from  them  to  Laurance  became  exempt 
by  his  timely  demand  upon  the  sheriff,  and,  haying  done  so,  the 
circuit  oonrt  should  haye  rendered  judgment  in  their  fayor  for 
costs. 

The  judgment  of  the  circuit  court  is  reyersed  and  the  case 
remandied,  with  directions  to  enter  judgment  dismissing  the  ac- 
tion upon  its  merits^  and  in  fayor  of  defendants  for  costs. 


EXUMPnON-TRUSTElO  MAT  CXiAIM  FOR  PBINOIPAL 
DEBTOR.— It  Is  a  good  defense  for  a  trustee  In  trustee  process  ttiat 
goods  leyfed  on  are  exempt  from  execution;  It  Is  not  neosssaiy  for 
tbe  principal  debtor  to  set  up  this  defense  la  Ills  own  aame:  Clark 
▼.  Ayerin.  81  Yt  S12,  76  Am.  Dee.  UL 
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MABTBB  AMD  SBBVANT— BISKS  AfiSXJMBDw— A  WOBK- 
MAN  IN  A  STONB  QUABBY  cannot  reooyer  for  luJoileB  sustain- 
ed from  rock  falling  upon  him  from  above  cansed  by  ^day  seams  in 
the  upper  rock,  running  through  it  In  all  directions,  causing  it  to 
separate,  and  the  existence  of  which  he  knew  as  well  as  the  fore- 
man or  superintendent  of  the  quarry. 

MASTBB  AND  SEBYANT— ASSUMPTION  OF  BISKS- 
FELLOW-SBBYANTS.— A  workman  in  a  stone  quarry  which,  by 
reason  of  blasting  and  removal  of  stone  by  himself  and  his  fellow- 
workmen*  constantly  changes  in  its  conditions  and  surroundings,  as- 
sumes the  risk  of  the  place  becoming  unsafe,  and  cannot  recoTer 
for  an  injury  caused  by  the  falling  of  a  mass  of  stone  loosened  by 
a  blast 

Action  to  recoyer  damages  for  injury  sustained  by  the  plain- 
tiff from  falling  rock  while  working  in  defendant's  stone 
quarry.  Motion  for  a  nonsuit  was  granted  and  plaintiff  ap- 
pealed. 

EL  Orotophorst^  B.  IL  La  Follette,  and  B.  B.  Smith,  for  the 
appellant. 

Fish,  Cary,  XJpham  &  Black,  for  the  respondent. 

ipellani 


tian^it  is  that  defendant  is  liable  for  his  injuries  because  it  failed 
to  furnish  him  with  a  safe  place  to  work.  The  proposition  that 
it  is  the  duty  of  the  master  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  perform  his  labors  has  been  laid  down 
so  many  times  by  this  court  that  it  is  unnecessary  to  cite  de- 

(884) 
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cisioiiB  to  sappoit  it.    There  are^  howeyer,  certain  correlative 
obligations  of  the  seryant  which  limit  the  doctrine  stated.    The 
seryant  is  bonnd  to  know^  and  is  said  to  haye  assumed,  all  snch 
dangers  of  the  employment  as  were  open  and  obyioos^  and  such 
aa  he  could  haye  discoyered  by  reasonable  attention:  Osborne 
y.  Lefaigh  Valley  G.  Co.,  97  Wis.  27.    In  that  case  it  was  said: 
''Such  risks  he  fails  to  appreciate  at  his  own  periL    As  against 
him,  the  defendant  had  the  right  to  carry  on  its  business  in 
such  place  and  manner  and  with  such  appliances  as  best  suited 
its  choice  or  interests^  even  if  some  other  would  haye  been  safer, 
so  that  it  did  not  yiolate  the  law  of  the  land  nor  expose  him 
to    dangers  which   he  did  not   know  and   could  ^  not  learn 
by  the  exercise  of  reasonable  attention.^'    Another  rule  is  that 
the  seryant  takes  upon  himself  the  natural  and  ordinary  risks 
and  perils  incident  to  the  performance  of  his  labors,  whether 
arising  from  the  carelessness  of  fellow-seryants  in  the  same  line 
of  employment  or  from  the  manner  in  which  the  work  is  carried 
on.    The  qualification  to  this  rule  is  that  the  danger  contem- 
plated in  entering  into  the  contract  shall  not  be  aggravated 
by  any  omission  on  the  part  of  the  master  to  keep  the  surround- 
ings in  the  condition  in  which,  from  the  terms  of  the  contract 
or  the  nature  of  the  employment,  the  servant  had  a  right  to 
expect  they  would  be  kept:  Bailey  on  Personal  Injuries,  sec.  458. 
Hidden  perils,  known  to  the  master  and  not  discoverable  by  the 
servant  by  the  use  of  ordinary  care,  must  be  revealed,  or  the 
master  is  liable.    That  the  stone  quarry  was  not  a  safe  place  to 
work  was  obvious  to  any  person  of   ordinary  comprehension. 
That  the  plaintiff  appreciated  that  fact  is  evident  from  his  testi- 
mony, in  which  he  says:  '^  looked  to  see  whether  it  was*  all  safe. 
I  looked  carefully  enough  to  see  whether  there  had  been  any 
stone  displaced.    I  looked  in  that  way,  because  I  always  did 
when  I  went  any  place  to  work,  to  see  whether  it  was  safe. 
There  might  be  danger  of  rock  falling  down.'' 

Counsel  for  plaintiff  says,  in  his  statement  of  the  evidence, 
that  it  was  the  invariable  custom  in  the  quarry,  whenever  a 
blast  had  been  exploded,  to  make  a  careful  inspection,  to  ascer- 
tain whether  any  fragments  of  rocks  loosened  by  the  blast 
were  likely  to  fall,  before  sending  men  to  work  on  the  ledge. 
This  was  done  by  tapping  with  an  iron  bar.  It  was  admitted 
that  it  was  impossible  to  discover  the  impending  danger  from 
the  ledge  by  mere  visual  inspection.  The  rock  that  fell  was 
seven  or  eight  feet  above  the  ledge.  Under  the  invariable 
custom  stated,  it  must  be  assumed  that  the  proper  inspection 
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had  been  made  at  the  time  the  ledge  waa  worked  *  down  by 
thia  dangerone  rock.  There  is  no  suggestion  that  the  xock 
looked  dangerous  from  the  ledge,  and,  from  the  fact  that  it 
waa  so  far  above  the  heada  of  the  workmen,  it  la  not  easy  to 
peroeive  jnst  how  the  danger  oonld  haye  been  diacoTeied  had 
the  nsoal  inspection  been  made.  But  there  ia  no  evidence  that 
such  inspection  was  not  made.  We  are  then  left  to  judge  £raiii 
the  appearances  on  the  face  of  the  difl.  The  evidence  is  undis* 
puted  that  there  were  thin  day  seams^  from  a  quarter  to  the 
thirty-second  of  an  inch  in  thickness  miming  in  all  directions 
on  the  face  of  the  difE,  which  were  as  evident  to  the  wodonen 
as  they  were  to  the  foreman  in  diarge.  It  does  not  appear  that 
any  particular  danger  waa  to  be  apprehended  therefrom,  or  that 
the  foreman  had  any  knowledge  of  the  oonditiona  not  possessed 
by  the  workmen,  or  that  he  could  have  secured  anch  knowl* 
edge.  The  existence  of  the  day  seam  waa  as  obvious  to  plain- 
tiff aa  to  anyone,  and,  in  absence  of  evidence  that  the  foreman 
or  superintendent  had  knowledge  of  the  danger,  or  could  have 
secured  it  by  the  use  of  ordinary  care  superior  to  that  of  the 
workmen,  no  liability  for  the  accident  would  follow.  Hie 
plaintiff  knew  all  the  facts  which  the  foreman  or  auperintend- 
ent  knew.  The  probability  of  the  rock  falling  was  aa  evideat 
to  one  as  to  the  other.  No  prindple  is  better  settled  than  that, 
under  such  circumstances^  the  risk  is  assumed:  Showalter  v. 
Fairbanks  etc  Co.,  88  Wis.  876. 

But  there  is  another  prindple  upon  which  a  xeoovery  in  ibis 
case  must  be  denied.  The  facts,  as  we  view  them,  bring  it  sub- 
stantially within  the  cases  of  Peffer  v.  Cutler,  83  Wis.  881, 
Larsson  v.  McGlure,  96  Wis.  533,  Petaja  v.  Aurora  L  ICn.  Co., 
106  Mich.  463,  68  Am.  St  Bep.  606,  and  Paule  v.  Florence  ICn. 
Co.,  80  Wis.  360.  The  plaintiff  and  hia  feUow-workmen  were 
practically  making  the  place  in  whidi  they  were  to  work.  At 
each  succeeding  blast  the  conditions  and  surroundings  were 
changed.  The  danger  to  which  they  were  exposed  was  the  di- 
rect result  of  their  own  operations.  It  waa  the  xeanlt  ^  of 
their  common  labor,  including  that  of  the  foreman.  The  woik 
was  of  a  hazardous  character.  The  plaintiff  was  famlliay  with 
the  work.  He  knew  that  the  condition  waa  constantly  chang- 
ing by  reason  of  his  own  acts.  He  appreciated  the  danger,  be- 
cause he  knew  that  rocks  were  liable  to  fall.  Aa  stated  in 
Larsson  v.  McClure,  95  Wis.  533:  ^The  n^ligenee,  if  any,  in 
this  view  of  the  case,  would  be  that  of  the  plaintiff  and  his 
fellow-servants,  and  the  risk  of  it  must  be  r^urded  aa  assumed 
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by  the  plaintiff  as  incident  to  his  employment;  and^  in  any 
▼lew  that  may  be  taken  of  the  case^  it  must  be  regarded  as  a 
risk  assumed  by  the  plaintiff  as  an  incident  to  his  employment 

By  the  Court.    The  judgment  of  the  circuit  court  is  affirmed. 


MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS.— If  a 
man  chooses  to  accept  employment  and  to  continue  In  It  with  knowl- 
edge of  Its  dangers,  he  assumes  the  attendant  risks:  Baltimore  etc 
R.  R.  Co.  Y.  State,  75  Md.  152,  82  Am.  St  Rep.  872.  Danger  from 
a  bank  of  earth  falling  Is  one  open  to  common  observation,  and  a 
servant  engaged  in  excavating  a  ditch  who,  knowing  that  he  la 
exposed  to  such  danger,  continues  to  work,  assumes  the  risks  and 
Is  not  entitled  to  recover  for  Injuries  sustained:  Brown  v.  Electric 
Ry.  Ck>.,  101  Tenn.  252,  70  Am.  St  Rep.  066. 

MASTER  AND  SERVANT  —  FELLOW-SBRYANrnS.— A  servant 
nssnmes  aU  open  and  palpable  risk  of  accident  in  the  common  course 
««f  the  business.  Including  the  negligence  of  all  feUow-^errants,  of 
whatever  grade  or  rank.  In  the  same  employment:  BU  v.  Northern 
]>ac.  R.  R.  Co.,  1  N.  Dak.  886,  26  Am.  St  Rep.  621;  Norfolk  etc.  &  & 
Oow  ▼•  HouchiDfl*  85  Ya.  888,  64  Am.  St  Rep.  791. 


MOYBR   V.   KOOKTZ. 
[lOS  WnooMmr,  S9l) 

MARBIAGB  AND  DIYOROB-RIGHT  OF  WIDOW  TO  AH- 
NTJIj  DIYORGB.— An  action  by  a  wife  brought  after  the  death  of  her 
huflband  to  amul  a  divorce  procured  by  him  by  fraud  does  not  af- 
fect the  status  of  his  wife  under  a  marriage  contracted  after  the 
granting  of  such  divorce. 

JTJRISDICnON— NONRBSIDBNTS-SUBSTITTJTBD  SER- 
YIGB.--8tate  courts  cannot  acquire  Jurisdiction  over  nonresidents 
by  substituted  process  for  mere  purposes  of  personal  adjudication 
against  them,  but  only  to  adjudicate  with  reference  to  property 
within  the  state,  or  with  reference  to  the  status  of  one  of  her  own 
dtlxens. 

JTJRISDICTION-SBRYICB  upon  NONRESIDBNTa-«ub- 
stltuted  service  of  process  without  the  state  upon  the  children  and 
administrator  of  a  deceased  person  is  not  sufficient  to  confer  Ju- 
risdiction upon  a  state  court  to  set  aside  a  decree  of  divorce  obtained 
by  such  deceased  in  his  lifetime. 

Action  to  annul  a  decree  of  divorce  on  the  ground  of  fraud. 
This  action  was  brot^ht  by  Moyer,  as  guardian  of  Fannie 
KoontZy  who^  prior  to  1864^  was  the  wife  of  C.  Eoontz,  both  re- 
siding in  Wisconsin.  Since  1860  she  had  been  wholly  insane 
so  as  to  have  no  knowledge  of  any  transaction  whatever.  In 
1864  her  husband  obtained  a  divorce  from  her  by  fraud,  and  in 
August,  1865,  he  married  one  of  the  defendants,  Lurilla  Hall, 
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and  lived  with  her  vntQ  he  died  in  1896,  whfle  liTing  in  Colo- 
rado, leaving  two  children  by  her,  the  defendants,  Nellie  and 
Minnie.-  He  left  real  and  personal  property  both  in  Colorado 
and  in  Nebraska.  Minnie  Koonts  was  appointed  his  administrar 
trix  in  Colorado,  and  B.  H.  Strayor  was  appointed  his  adminis- 
trator in  Nebraaka.  Lnrilla^  Nellie,  and  Minnie  EJOont^  and 
K  H.  Stiayor  were  served,  under  an  order  of  poUusatioi^  with 
the  sonunons  and  eomplaint  in  this  action.  They  appeared  in 
the  action  personally  and  moved  the  court  that  the  order  of 
publication  and  service  of  process  on  them  be  vacated  and  tiie 
action  dinmissed  as  to  them  for  want  of  jurisdiction.  Hie  mo- 
tion was  granted  and  the  plaintiff  appealed. 

Beed  ft  Beed,  for  the  appellant. 

J.  8.  Anderson,  for  the  respondents. 


^  DODGE,  J.  The  statute  of  Wisconsin  (StatsL  1898, 
2639)  authorises  service  by  publication  upon  a  defendant  against 
whom  a  cause  of  action  appears  to  exist  when  the  cause  of 
action  arose  in  this  states  and  the  court  has  jurisdiction  of  the 
subject  of  the  action,  whether  founded  on  contract  or  tort 
*^  Clearly,  the  cause  of  action  arose  within  this  states  and,  so 
far  as  our  statute  is  concerned,  the  question  of  the  right  to 
acquire  jurisdiction  by  publication  depends  on  whether  a  canss 
of  action  appears  to  exist  against  these  defendants. 

It  was  decided  by  this  court  in  Johnson  v.  Coleman,  S3  Wis. 
463,  99  Am.  Dec  193,  that  in  equity  a  cause  of  action  exists  by 
a  widow  to  vacate  and  annul  a  decree  of  divorce  obtained  by 
fraud,  and  that  such  action  can  be  maintained  after  the  death 
of  the  husband  against  both  his  heirs  and  the  administrators  of 
his  estate,  provided,  of  course,  there  be  property  so  that  there 
are  pecuniary  interests  to  be  afiFected;  and  this^  too^  in  an  action 
simply  to  annul  the  decree,  without  being  addressed  toward  any 
specific  property  or  rights  therein.  The  doctrine  of  this  case 
has  support  from  many  authorities,  although  it  also  has  much 
antagonism  in  others.  Aswiming  its  correctness,  it  would  ap- 
pear that  a  cause  of  action  does  exist  in  favor  ot  the  plaintiff 
which  arose  in  this  state,  and  if  the  same  survives  (a  question 
not  discussed,  though  inferentially  assumed,  in  Johnson  v. 
Coleman,  23  Wis.  453,  99  Am.  Dec.  193),  then  that  the  children 
and  administrators  are  the  proper  parties  thereto,  so  that  it 
exists  against  them.    Substantially  the  only  difference  between 
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JdhaBan  t.  Oolemao,  S8  Wig.  458,  99  Am,  Dec  193,  and 
ease  is  that  the  respondent  defendants  are  nonresidents  of  this 
state.  The  question  is  whether  this  difference  constitutes  a 
1^^  distinction. 

While  procedure  in  onr  courtly  incInsiTe  of  the  method  of 
obtaining  jurisdiction  by  substituted  serrice  over  those  non- 
resident,  is,  and  properly  may  be,  regulated  by  our  legislature, 
yet  such  power  is  subject  to  the  federal  limitation  that  courts 
of  a  state  cannot  so  acquire  jurisdiction  over  nonresidents  for 
mere  purposes  of  personal  adjudication  against  them;  indeed, 
not  for  any  purpose,  except  to  adjudicate  either  with  reference 
to  pwperiy  within  this  state  or  with  reference  to  the  status 
of  one  of  our  own  citizens.    Our  statutes  on  this  subject  of 
the  acquirement  of  jurisdiction  oyer  ^^  nonresidents  must 
be  read  in  the  light  of  the  interstate  limitations  resting  upon 
us  by  reason  of  the  frame  of  government  of  the  nation  of 
which  our  state  is  a  part    Pennoyer  y.  NefiE,  96  U.  S.  714,  is 
perhaps  the  leading  case  on  this  sabject,  and  there  the  role 
aboTe  stated  is  announced  and  has  never  since  been  questioned. 
Under  the  role  in  Johnson  y.  Coleman,  23  Wis.  453,  99  Am. 
Dee.  198,  there  would  seem  to  be  no  doubt  that  a  wife  might 
bring  suit  in  our  courts  to  annul  a  decree  of  divorce  there  en- 
tered, and  confer  jurisdiction  by  substituted  service,  in  accord- 
ance with  onr  statutes  therefor;  but  it  would  be  for  the  reason 
that  the  purpose  of  the  suit  was  to  adjudicate  and  act  upon  her 
status  in  relation  to  her  absent  husband,  just  the  same  as  if  she 
were  suing  for  a  divorce.    Marital  status  is  well  described  by 
]fr.  Bishop  in  sections  698  to  702  of  volume  1,  and  section  153 
of  volume  2  of  Marriage,  Divorce,  and  Separation,  and  St  Sure 
T.  Lindsfelt,  88  Wis.  846,  83  Am.  St  Bep.  60,  and  State  v. 
Dnket,  90  Wis.  272,  48  Am.  St  Bep.  928.    The  question  to  be 
decided  is  sunple:  Shall  this  person,  citizen  of  this  state,  be 
adjudged  to  be  married  or  single?    The  status  of  marriage  is 
dnaL    It  cannot  exist  in  the  case  of  the  one  party  without  ex- 
isting equally  as  to  the  other,  and  therefore,  incidentally,  the 
status  of  the  nonresident  party  is  to  be  adjudged  as  well.    The 
object  of  such  a  soit  as  ibis,  when  the  husband  is  alive,  is  to 
adjudicate  that  whereas  by  the  existing  fraudulent  decree  the 
plaintiff  is  made  single,  she  shall,  by  the  demanded  judgment, 
be  adjudicated  to  still  be  married.    It  is  the  converse  of  the 
divorce  suit^  where  the  relief  sought  is  that  whereas  the  plaintiff 
18  now  married,  she  may  be  adjudged  to  be  single.    But  in  a  case 
like  this^  where,  by  the  irrevocable  act  of  death,  her  status  as  to 
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her  deceased  husband  has  become  fixed  as  that  of  a  celibate,  no 
such  question  can  exist  to  be  acted  on.  No  decree  that  the 
courts  of  Wisconsin  can  render  can  change  that  status.  It  then 
becomes  a  mere  adjudication  as  to  a  record,  for  the  purpose  of 
satisfying  a  sentiment  or  affecting  property  rights.  As  is  well 
said  in  '^  8  Nelson  on  Divorce  and  Separation,  section  1054: 
'The  proceeding  will  be  a  mere  contest  for  property;  for  if  the 
decree  is  yacated  the  Barvivor  cannot  be  restored  to  marital 
rights  [or  status].'' 

It  seems  dear,  therefore,  that  we  hare  no  question  of  statu 
to  act  on  here,  so  as  to  justify  or  empower  our  courts  to  reach 
their  hands  beyond  the  limits  of  the  states  and  seek,  upon  sub- 
stituted service,  to  sabject  nonresidents  to  a  decree,  ostensibly  to 
cure  a  record,  the  only  purpose  of  which  ia  to  affect  rights  in 
property  without  this  state.  This  would  be  in  excess  of  the  rights 
of  the  state.  It  is  forbidden  by  the  whole  policy  of  our  national 
government  It  infringes  that  principle  of  the  international  law 
as  it  existed  among  the  states  in  1790,  and  is  still  maintained^ 
that  the  jurisdiction  of  a  state  does  not  extend  beyond  its  boun- 
daries, and,  if  carried  into  effect,  would  violate  the  fourteenth 
amendment  of  the  constitution,  which  prohibits  Wisconsin  and 
all  other  states  from  enacting  any  law  which  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law. 

Our  statutes  for  service  upon  nonresidents  are  subject  to  the 
limitation  that  the  cause  of  action  therein  required  to  exist  must 
be  one  which  affects  property  within  this  state  or  which  affects 
the  status  of  a  resident.  Such  cause  of  action  is  not  presented 
by  the  complaint  in  this  case,  and  no  jurisdiction  to  adjudicate 
thereon  can  be  obtained  against  the  respondents. 

By  the  Court    The  order  appealed  from  is  afi&rmed« 


DBORBB  OF  DIVORCE— ANNULMENT  OP.— If  a  husband  ob- 
tains a  divorce  by  frand,  the  wife  Is  entitled  to  have  the  decree  set 
aside:  Colby  v.  Colby,  69  Minn.  4SZ,  60  Am.  8t  Rep.  420;  and  this 
right  is  not  affected  by  hie  death  or  Bubseqiient  marriage:  See 
note  to  Carr  v.  Carr,  86  Am.  St  Rep.  617;  Simpklns  v.  Slmpklns,  14 
Mont  886,  43  Am.  St  Rep.  641,  and  note.  In  a  suit  by  a  widow  to 
vacate  a  decree  of  divorce,  both  the  administrator  and  the  heirs  are 
proper  parties:  Johnson  v.  Coleman,  28  Wis.  462,  00  Am.  Dec.  193. 
As  to  the  status  of  the  parties  and  their  property  rights  after  the 
annulment  see  the  extended  note  to  Greene  v.  Greene,  61  Am. 
Dec.  464,  467,  and  Comstock  v.  Adams,  23  Kan.  618,  33  Am.  Rep. 
191. 

JURISDICTION.— A  PERSON  NOT  DOMICILED  In  a  state  or 
country  cannot  be  charged  in  personam  by  an  adjudication  there,  un- 
less he  is  porsonally  served  with  notice  or  process  within  it,  or 
voluntarily  submits  himself  to  the  jurisdiction  of  Its  courts:  De 
Meli  V.  De  Meli.  120  N.  Y.  485,  17  Am.  St.  Rep.  652;  extended  note 
to  De  La  Montanya  v.  De  La  Montanya,  53  Am.  St  Rep.  181. 
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Slack  v.  Northwbsteen  National  Bank. 

[lOS  WnoOMIXN,  ff7.] 

CORPORATIONS— PRBFBRBNCBS  BY  INSOLVENT.— The 
rlsrht  of  creditors  to  proceed  by  ordinary  process  of  law  against  an 
insolvent  corporation  to  collect  their  demands  exists  as  fully  as 
though  the  debtor  were  an  individual  instead  of  a  corporation. 

CORPORATIONS-INSOLVENCY— RIGHT  TO  PREFER 
CREDITOR.— An  insolvent  corporation,  while  a  going  concern,  may 
make  a  valid  transfer  of  its  property  or  collaterals  to  its  creditor 
in  payment  of  his  debt,  provided  there  is  no  actual  fraud  in  the 
transaction. 

CORPORATIONS-INSOLVENCY— RIGHT  OP  OFFICERS 
TO  PREFER  THEMSELVES.— If  a  corporation  is  insolvent  and 
has  censed  to  be  a  going  concern,  and  its  officers  know,  or  ought  to 
know,  that  suspension  is  impending,  they  are  then  so  far  trustees 
that  they  cannot  transfer  the  corporate  property  to  themselves  in 
payment  of  debts  due  them.  Such  a  transfer  attempted  constitutes 
a  fraud  in  law. 

CORPORATIONS— INSOLVENCY— RIGHT  OP  DIRECTORfi 
TO  PREFER  THEMSBLVBIS.— A  bank  whose  officers  are  also  the 
de  facto  managers  of  another  bank,  known  by  tliem  to  be  on  the 
verge  of  insolvency  and  about  to  go  into  the  hands  of  a  receiver, 
cannot  retain,  as  against  such  receiver,  assets  of  the  insolvent  bank 
taken  from  it  as  collateral  security  for  the  payment  of  its  indebt- 
ednesa  to  the  other  bank. 

CORPORATIONS-INSOLVENCY  —  PREFERENCBS-OPP- 
fiirr.— A.  bank  having  on  hand  funds  of  an  insolvent  bank,  about  to 
go  into  the  hands  of  a  receiver,  may  apply  such  funds  on  an  in- 
debtedness due  from  the  insolvent  bank,  although  its  own  officers 
are  de  facto  the  officers  of  the  Insolvent  bank. 

Action  by  the  receiver  of  the  State  Trust  and  Savings  Bank, 
an  insolvent  corporation,  against  the  defendant,  a  national 
banking  corporation,  to  recover  an  amount  in  notes,  bonds,  and 
other  securities,  as  well  as  a  large  sum  of  money,  on  the  ground 
that  such  assets  were  fraudulently  taken  by  the  officers  of  the 
defendant  bank  at  a  time  when  the  other  bank  was  insolvent. 
This  transfer  of  assets  was  made  February  12, 1897,  and  plain- 
tiff was  appointed  receiver  of  the  insolvent  savings  bank  the 
next  day.    Judgment  for  plaintiff.    Defendant  appealed. 

Boss,  Dwyer  &  Hanitch,  for  the  appellant. 

Titus  &  Mcintosh,  for  the  respondent. 

•  WINSLOW,  J.  We  regard  the  findings  of  fact  as  amply 
supported  by  the  eyidence,  and  shall  therefore  simply  discuss 
the  legal  questions  arising  upon  the  facts  found.  The  court 
has  had  occasion  in  several  recent  oases  to  discuss  the  ques* 
tion  of  the  rights  of  creditors  to  proceed  by  ordinary  processes 
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of  law  against  an  insolvent  corporation  to  collect  their  de- 
mandfly  and  it  may  now  be  said  to  be  well  settled  that  Buch 
right  exiata  as  fully  aa  though  the  debtor  were  an  ^^  indiTid- 
ual  instead  of  a  corporation:  Ballin  t.  Merchants'  Exch.  Bank, 
89  Wia.  278,  46  Am,  St  Bep.  834;  Ford  t.  HiU,  92  Via. 
188,  63  Am.  St  Bep.  902;  Hinz  t.  Van  Duaen,  95  Wia.  503. 
Thus  far,  at  least,  the  so-called  "trust-fund  doctrine'^  haa 
been  distinctly  repudiated  in  this  state;  but  the  question. 
whether  the  creditor  could  obtain  payment  of  his  debt  from  an 
insolvent  corporation  by  Yoluntary  transfer  to  him  of  proper^ 
of  the  corporation  without  fraud  has  not  been  definitely  de- 
cided. It  is  true  it  was  said  by  the  late  Mr.  Justice  Newman, 
in  Oilman  y.  Gross,  97  Wis.  224:  ''It  certainly  is  not  going 
much  further  to  hold  that,  so  long  as  the  corporation  is  a  going 
concern,  it  may  in  good  faith  use  the  corporate  property  to  pay 
or  secure  its  bona  fide  debts'^;  but  the  question  did  not  arise 
in  that  esse,  and  Eence  the  rexnark  cannot  be  considered  as 
authoritative.  Certainly,  however,  it  would  seem  strange  if  a 
creditor  could  not  obtain  by  fair  voluntary  agreement  and 
transfer  that  which  he  could  obtain  by  an  adversary  proceeding 
at  law.  No  good  reason  occurs  to  us  now  upon  vThich  such  an 
arbitrary  distinction  can  logically  rest,  and  we  think  the  dis- 
tinction is  also  in  opposition  to  the  dear  weight  of  the  later 
authorities  upon  the  subject 

It  was  said  by  the  supreme  court  of  the  United  States;,  in 
Fogg  V.  Blsir,  133  IT.  S.  534:  'That  doctrine  [the  trust  fund 
doctrine]  only  means  that  the  property  must  first  be  appro- 
priated to  the  payment  of  the  debts  of  the  company  before  any 
portion  of  it  can  be  distributed  to  the  stockholders.    It  dons 
not  mean  that  the  property  is  so  affected  by  the  indebtedness 
of  the  company  that  it  cannot  be  sold,  transferred,  or  mort- 
gaged to  bona  fide  purchasers  for  a  valuable  consideration,  ex- 
cept subject  to  the  liability  of  being  appropriated  to  pay  that 
indebtedness.    Such  a  doctrine  has  no  existence."    And  in  Hol- 
lins  V.  Brierfield  etc.  Co.,  150  TJ.  S.  371,  it  was  further  said:  ''A 
party  may  deal  with  a  corporation  in  respect  to  its  property  in 
the  same  manner  as  ^*  with  an  individual  owner,  and  with 
no  greater  danger  of  being  held  to  have  received  into  his  pos- 
session property  burdened  with  a  trust  or  lien.    The  officers  of 
a  corporation  act  in  a  fiduciary  capacity  in  respect  to  its  prop- 
erty in  their  hands,  and  may  be  called  to  account  for  fraud,  or 
sometimes  even  mere  mismanagement,  in  respect  thereto;  but 
as  between  itself  and  its  creditors,  the  corporation  is  simply  a 
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debtoi;  and  does  not  hold  its  property  in  trust  or  subject  to  a 
lien  in  their  faror  in  any  other  sense  than  does  an  indiTidual 
debtor.^  To  the  same  effect  are  Hospes  t.  Northwestern  Mfg. 
Co.,  48  Minn.  174,  81  Am.  St.  Bep.  637;  White  etc.  Mfg.  Co.  t. 
Henry  B.  Pettes  L  Co.,  80  Fed.  Bep.  864;  2  Morawetz  on  Pri- 
▼ate  Corporations,  sec.  786;  Pondville  Co.  y.  dark,  25  Conn. 
97.  We  folly  agree  with  tiie  jwinciples  thns  laid  down,  and, 
were  the  relations  of  the  two  banla  in  the  present  case  simply 
those  of  debtor  and  creditor,  we  should  have  no  difficulty  in 
holding  that  the  transfer  of  collaterals  made  on  the  evening 
of  Febmary  12th  was  a  Tslid  transfer;  there  being  no  actual 
fraud  found. 

But  in  this  case  another  fact  presents  itself^  which  must 
be  considered  in  view  of  a  well-settled  legal  principle  now  to  be 
stated.  It  has  been  held  by  this  court  in  a  number  of  cases 
that  when  a  corporation  is  insolvent  and  has  ceased  to  be  a 
going  concern,  and  its  officers  know,  or  ought  to  know,  that  sus- 
pension is  impending,  then  such  officers  are  so  far  trustees  that 
thej  may  not  transfer  corporate  property  to  themselyes  in  pay- 
ment of  debts  due  them,  and  that  such  a  transfer  constitutes  a 
fraud  in  law:  Hinz  t.  Van  Dusm,  95  Wis*  503.  In  the  present 
case  it  appears  that  there  was  no  president  of  the  savings  bank, 
and  that  the  directors  were  merely  such  in  name,  and  that  the 
savings  bank  was  a  mere  offshoot  of  the  def endsnt  bank;  and, 
while  having  nominally  a  separate  corporate  existence^  its 
affairs  were  exclusively  managed  by  the  officers  of  the  defend- 
ant ^^  bank.  The  cashier  of  the  savings  bank  was  in  fact 
but  a  subordinate  of  the  defendant  bank,  and  simply  did  the 
bidding  of  its  officers.  The  defendant  bank,  therefore,  was  in 
the  same  position  in  fact  as  the  legally  elected  directors  of  the 
savings  bank  would  have  been  had  they  performed  their  duties. 
To  say  that  legally  elected  officers  cannot  prefer  themselves, 
but  that  persons  who  are  in  fact  acting  as  officers  and  managing 
the  business  can  prefer  themselves^  would  seem  an  anomaly  in 
the  law.  Such  a  holding  sacrifices  substance  to  form,  and 
would  open  an  easy  way  by  which  the  assets  of  an  insolvent 
corporation  could  be  divided  up  among  persons  who  were  offi- 
cers de  facto,  but  not  de  jure.  The  law  is  guilty  of  no  such 
absurdity.  Id.  this  case  the  defendant,  through  its  officers^  was 
in  fact  managing  the  affairs  of  the  savings  bank.  It  could  no 
more  prefer  itself  out  of  the  assets  of  the  savings  bank  when  it 
was  insolvent  and  was  on  the  verge  of  suspension,  than  could 
legally  elected  directors,  and  for  the  same  reasons.     This  seems 
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to  UB  good  sense  and  good  law,  and  it  does  not  Infringe  upon 
the  doctrine  that  a  mere  creditor  of  an  insolvent  corporation 
may  by  volnntary  transfer,  in  good  faith,  receive  and  hold  prop- 
erty of  the  corporation  in  payment  of  hia  debt  or  as  collateral 
thereto. 

This  conclusion  renders  necessary  an  affirmance  of  the  judg- 
ment so  far  as  the  collaterals  and  the  eight  hundred  dollars  in 
money  are  concerned,  which  were  transferred  to  the  defendant 
on  the  evening  of  February  12,  1897.  We  can  see  no  reason, 
however,  for  holding  that  the  remainder  of  the  deposits,  amount- 
ing to  three  thousand  nine  hundred  and  forty-four  dollars  and 
twenty-nine  cents,  should  be  recovered  by  the  receiver.  These 
deposits  had  been  made  apparently  in  the  regular  course  of  buai- 
ness  at  previous  times,  and  simply  constituted  an  indebtedness 
which  the  defendant  bank  owed  to  the  savings  bank,  and  which 
it  had  the  right  to  offset  against  a  part  of  the  much  larger  in- 
debtedness owing  to  it  by  the  savings  bank:  Johnston  v.  Hum- 
phrey, 91  Wis.  76,  51  Am.  St.  Bep.  878.  The  ^  fact  that  a 
check  was  given  by  Landswick  on  the  evening  of  Februaiy  12th 
would  not  destroy  this  right. 

By  the  Court.  That  part  of  the  judgment  providing  for  a 
recovery  of  three  thousand  nine  hundred  and  forty-four  dollars 
and  twenty-nine  cents  and  interest  is  reversed,  and  in  all  other 
respects  the  judgment  is  affirmed.  No  costs  are  allowed  either 
party,  but  the  respondent  will  pay  the  fees  of  the  dark  of  this 
court 

Bardeen,  J.,  took  no  part 


GORPORATION&-BIGHT8  OF  CRBDrrOB&— ▲  creditor, know- 
ing a  corporation  to  be  Insolvent,  may  attach  Its  property  and  there- 
by obtain  a  preference  over  other  creditors:  Bf&Iln  v.  Hercfaantir 

Exchange  Bank,  S9  Wis.  278,  46  Am.  St  Rep.  834. 

INSOLVENT  GORPORATIONS-PREFERBNCB8  BT.-Though 
a  corporation  has  become  insolvent  it  It  eontlnnes  to  be  a  going  con- 
cern and  to  conduct  its  bnsiness  in  the  ordinary  way.  Its  assets 
are  not  trust  funds  for  equal  distribution  among  Its  creditors,  so  that 
It  has  not  power  to  malce  preferences  or  preferential  payments  to 
some  of  such  creditors:  Tradesman  Pub.  Go.  v.  KnoxvlUe  0.  W.  Co., 
95  Tenn.  634,  49  Am.  St  Rep.  943;  First  Nat  Bank  v.  DovetaU  etc 
Co.,  143  Ind.  650,  52  Am.  St  Rep.  435;  monographic  note  to  Oonorer 
V.  Hull,  45  Am.  St  Rep.  828.  Compare  Conover  v.  Hull,  10  Wash. 
673,  45  Am.  St  Rep.  810. 

CORPORATIONS— OFFICERS  AS  PREFERRED  0REDITOR& 
The  property  of  an  Insolvent  corporation  Is  a  trust  fund  In  such 
a  sense  as  to  preclude  its  directors  and  officers  dealing  with  It  so 
as  to  flecnre  preferences  to  themselves:  See  monographic  note  to 
Buck  V.  Ross,  57  Am.  St.  Rep.  78;  Adams  ft  Westlake  Go.  v.  Deyette^ 
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8  S.  Dak.  119,  50  Am.  St.  Rep.  751;  extended  note  to  Ck>noTer  v. 
Boll,  45  Am.  St  Rep.  835.  Compare  Schufeldt  v.  Smith,  131  Mo. 
280,  62  Am.  8t  Rep.  028,  and  note.  See,  too,  Campbell  etc.  Mfg. 
Co.  T.  Marder,  50  Neb.  283,  61  Am.  St.  Rep.  573.  Bat  if  security  is 
Siven  to  a  director  when  the  corporation  is  solvent.  Its  subsequent 
insolYency  cannot  operate  retroactively  to  defeat  the  security  or  pre- 
clude him  from  making  it  effective:  Mullanphy  Sav*  Buik  t.  Schott^ 
135  IlL  056»  25  Am.  St  Rep.  401. 
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CORPORATIONS-ULTRA  YIRSS  AS  DBFDNSB.— A  corpo- 
ration cannot  violate  its  charter  for  pecuniary  gain  and  retain  the 
boieflt  of  its  illegal  conduct  by  asserting  ultra  vires  as  a  defense. 

CORPORATIONS— ULTRA  VIRBSS-WHO  MAT  SET  UP.— 
If  a  corporation  transcends  its  powers,  ordinarily  It  Is  for  the  state 
alone  to  call  it  to  account 

CORPORATIONS  -  CONSPIRACY  —  LIABILITY  —  COM- 
PLAINT.—A  corporation  may  be  held  liable  as  a  party  to  a  eonspir> 
mej  to  defraud,  and  in  an  action  against  it  charging  it  with  hav« 
Ing  conspired  with  codefendants  to  defraud  in  a  transaction  out- 
side the  scope  of  its  charter,  the  complaint  is  not  defective  for  want 
of  averments  Uiat  the  corporate  officers  and  agents  were  specially 
authorized  to  act  as  they  did  in  behalf  of  the  corporation. 

JUDGMBNTS.— RELIBF  FROM  THB  INBQUITABLB  USB 
of  a  judgment  must  be  sought  by  motion  In  the  action  wherein 
the  judgment  was  rendered,  when  the  time  limited  by  statute  for 
opening  the  judgment  has  not  expired,  or  the  court  had  no  Juris- 
diction to  enter  it,  or  the  time  limited  by  statute  for  <^>ening  the 
judgment  has  expired,  and  its  inequitable  use  only  is  complained 
of. 

JUDGMBNTS-RELIBP  FROM  FRAUD  AND  HISTAKB.— A 
Judsnnentf  free  from  jurisdictional  defects,  cannot  be  relieved 
agaJjnst  for  fraud  or  mistake  going  to  the  Judgment  itself,  after  the 
term  when  It  was  rendered  and  the  time  prescribed  by  statute  has 
expired,  except  by  an  independent  action  in  equity. 

FRAUD— CONSPIRACY— LIABILITY.— Persons  who,  In  pur- 
suance of  a  conspiracy  to  defraud,  create  a  corporation  of  which 
they  gain  control,  and,  while  acting  ostensibly  in  its  interests,  canr 
out  the  fraudulent  scheme,  and  absorb  its  assets  for  their  own  prt* 
vate  benefit  are  all  equally  liable  to  make  good  the  loss,  without 
reference  to  the  proportion  of  the  fruits  of  the  fraud,  which  each 
receives. 

ACTIONS— PLBADING.— The  test  of  whether  there  Is  more 
than  one  cause  of  action  stated,  or  attempted  to  be  stated*  in  a 
complaint  Is  not  whether  there  are  different  kinds  of  relief  or  ob- 
jects sought,  but  whether  there  is  more  than  one  primary  right 
sought  to  be  enforced  or  one  subject  of  controveniy  presented  for 
adjudication. 

Van  Dyke^  Van  Dyke  ft  Carter  and  Spenslqr  &  MoIIIioiif  for 

the  appellant. 


846       Zinc  Carbonatb  C!a  «•  Fnurr  NatI  Bask.     [Wisconsin, 

Orton  &  Osbom    and  J.  B.  SimpBon,  for  tbe  reqponde&L 

^^  MABSHALL,  J.    The  oomplaint  ib  this  case  appem  to 
be  free  from  novelty  except  for  the  magnitade  of  the  fraudulent 
scheme  set  forth,  its  completeness,  the  boldness  with  which  it 
was  consummated,  and  the  fact  that  a  national  bank  was  one  of 
the  guilty  parties.    But  waiving  for  the  moment  the  question 
of  whether  a  corporation  can  be  charged  as  such  in  tiie  form 
attempted  in  the  complaint,  no  reason  is  perceiyed  by  reading 
such  complaint  why  it  is  open  to  the  objections  raised  by  the 
demurrer.    The  well-known  ability  of  the  judge  who  passed 
upon  the  complaint  below  precludes  belief  that  he  condemned 
it  except  upon  some  well-defined  theory  of  insufficiency  within 
the  scope  of  respondent's  objections.    What  that  theory  was 
is  not  disclosed  by  the  order  or  in  ^-'^  the  return,  or  discover- 
able  by  our  own  reading  of  the  pleading.    The  appellant  has 
favored  us  with  tbe  result  of  much  research  and  learning  upon 
the  theory  that  the  learned  circuit  court  condemned  the  oom- 
plaint because  the  wrongful  acts  charged,  though  sufficient  to 
bind  a  natural  person,  are  not  to  bind  a  corporation  in  a  matter 
beyond  the  scope  of   its  corporate   powers.    This  and   otiier 
courts  have  so  often  held  that  a  corporation  cannot  violate  its 
charter  for  pecuniary  gain  and  retain  the  benefits  of  its  illegal 
conduct  by  putting  up  the  shield  of  ultra  viree^  or  a  person  set 
himself  up  as  the  champion  of  the  state  in  a  court  of  justice  to 
either  punish  or  defend  a  corporation  by  an  appeal  to  such 
doctrine  in  order  to  enable  him  or  it  to  obtain  or  retain  an  un- 
conscionable advantage,  that  we  may  safely  reject  the  idea  that 
it  was  thought  a  contrary  view  ruled  the  issue  of  law  in  the  case 
adversely  to  appellant.    The  doctrine  of  ultra  vires  is  a  most 
powerful  weapon  to  keep  private  corporations  within  their  legiti- 
mate spheres  and  to  punish  them  for  violations  of  their  cor- 
porate charters,  and  it  probably  is  not  invoked  too  often;  but 
to  place  that  power  in  the  hands  of  the  corporation  itself  or  a 
private  individual,  to  be  used  by  it  or  him  as  a  means  of  obtain- 
ing or  retaining  something  of  value  which  belongs  to  another, 
would  turn  an  instrument  intended  to  effect  justice  between  the 
state  and  corporations  into  one  of  fraud  as  between  the  latter 
and  innocent  parties.  Such  is  the  modem  doctrine,  evolved  and 
settled  in  the  progress  of  events,  reaching  from  the  time  when 
private  corporations  were  few  and  the  doctrine  of  ultra  vires 
invoked  quite  as  freely  as  to  them  as  to  public  corporation^  to 
a  time  when  substantially  all  restrictions  to  the  formation  of 


^pril,  1899.]    Zinc  Cabbonats  Ca  v.  Fibst  Nat.  Bank.     847 

each  private  bodies  were  remoyed,  and  tbej  were  authorized 
and  commenced  to  exist,  great  and  emails  eveiywhere,  for  the 
pnrpoee  of  conducting  almost  eveiy  kind  of  legitimate  bnsmess. 
If  sach  a  body  transcend  its  powers  it  commits  a  wrong  against 
the  state,  and  ordinarily  it  is  for  the  state  ^^  only  to  csll  it 
to  account  for  such  riolation:  John  V.  Farwell  Co.  y.  Wolf,  96 
Wia.  10,  65  Am.  Si  Bep.  22;  Winterfield  y.  Cream  City  B.  Co., 
96  Wi&  239;  McElroy  y.  Minnesota  etc  Co.,  96  Wis.  317;  Hnb- 
bard  r.  Haley,  96  Wia  678;  Davis  y.  Old  Colony  By.  Co.,  131 
Mass.  858,  41  Am.  Bep.  221;  Bensiek  y.  Thomas,  66  Fed.  Bep. 
104;  Bailway  Co.  y.  McCarthy,  96  XT.  S.  258;  Wright  y.  Pipe 
line  Co.,  101  Pa.  St  204,  47  Am.  Bep.  701;  Nashua  etc.  Corp. 
Y.  Boeton  By.  Corp.,  164  Mass.  223,  49  Am.  St  Bep.  454. 

With  what  has  been  said  we  may  dismiss  from  consideration 
the  doctrine  of  ultra  Yires  as  affecting  this  case,  and  it  is  so 
near  akin  to  the  idea  that  a  corporation  cannot  commit  or  be 
liable  for  a  tortious  act  that  we  will  spend  no  time  on  that 
Counsel  for  respondent  freely  admit  that  a  corporation  may  be 
liable  for  a  tortious  act  and  as  a  co-conspirator  in  a  scheme 
to  commit  fraud,  but  insist  that  unless  the  fraud  be  a  wrongful 
means  resorted  to  to  accomplish  something  which  the  corpora- 
tion haa  a  lawful  right  to  do  by  lawful  means,  fraud  caimot  be 
attributed  to  it  unless  its  o£Scers  or  agents  who  assumed  to  act 
in  its  behalf  were  specially  authorized  to  so  act^  and  that  a 
statement  of  the  cause  of  action  to  remedy  such  a  wrong  re- 
quires the  special  authorization  to  be  pleaded.  We  need  not, 
for  this  appeal,  determine  whether  the  special  authorization  is 
necessary.  If  it  be  admitted,  for  the  purposes  of  the  discussion, 
that  such  is  the  case,  yet  the  complaint  charges  that  the  corpo- 
ration did  the  wrongful  acts.  Thai  is  repeated  OYcr  and  oyct 
again.  How  it  became  iuYolYcd  in  the  transactions  complained 
of  18  a  matter  of  proof  in  respect  to  which  an  issue  need  not 
necessarily  be  tendered  by  the  complaint  If  the  allegations 
charging  the  corporation  are  open  to  any  criticism,  it  is  upon 
the  ground  of  indefiniteness  to  be  reached  by  motion  and  not 
by  demurrer.  From  the  allegation  that  the  corporation  con- 
spired with  SaYage  and  Hayden,  it  is  reasonably  inferable  that 
eYeiything  was  done  by  its  gOYeming  body  necessary  to  the 
authority  of  those  who  assumed  to  act  in  its  behalf.  Necessary 
facts,  reasonably  inferable  from  those  ^^  pleaded,  under  our 
liberal  rules  of  pleading,  must  be  considered  as  pleaded  by  way 
of  such  inference:  Miller  y.  Bayer,  94  Wis.  123.  It  may  prop- 
erly be  said  in  addition  on  this  point  that  the  complaint  fairly 
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•hows  ratification  by  the  corporation  of  the  scheme  entered 
npon  and  carried  out  in  part  by  its  officers  and  agents  assoming 
to  act  in  its  behalf  with  knowledge  of  the  facta.  That  is  ssffi- 
dent  to  render  it  liaUe  by  ratification^  the  same  as  if  such  offi- 
cers and  agents  were  originally  anthoriaed  to  represent  and  aet 
for  it. 

The  foregoing  oofers  the  gronnd  npon  widdi  the  demnner 
was  sostained  below,  so  far  as  it  csn  be  diaooyered  from  ap- 
pellant's brie^  bnt  respondent  calls  oar  attention  to  sefersl 
other  supposed  def  edx^  most  of  which,  we  apprehend,  did  not 
receiye  attention  below  because  not  there  suggested;  yet  as  the 
demurrer  must  be  sustained  here,  if  sustainable  at  all,  tiioQ^ 
the  point  which  ruled  the  matter  in  the  original  jurisdiction 
be  untenaUe-Hi  practice  quite  unfair  to  a  trial  oonrt^  tium^ 
too  well  intrenched  in  our  system  to  be  disturbed---«n  tfas 
points  made  by  respondent's  counsel  haTS  receiyed  careful  atten- 
tion, yet  without  disooyering  any  cause  for  condemning  the 
complaint  on  any  of  the  grounda  stated  in  the  demurrer.  The 
more  important  of  respondent's  suggestions  will  be  treated  in 
detail 

It  is  udd  the  complaint  alleges  that  Sayage  and  Haydea, 
as  officers  of  plaintiff,  bought  the  mill  property  for  the  nominsl 
consideration  of  thirteen  thousand  dollars,  while  they  paid  the 
bank  therefor  only  three  thousand  dollars;  that  the  conspirscy 
alleged  was  to  sell  the  property,  and  the  bank  is  not  shown  to 
haye  been  connected  with  that.  That  oyerlooks  the  matters 
of  inducement  pleaded,  to  the  effect  that  the  bank^  at  the  time 
the  alleged  fraudulent  scheme  was  made,  owned  the  worthleos 
mill  property  which  it  had  acquired  in  due  course  of  busineflB 
in  efforts  to  collect  a  bad  debt,  and  that  it  became  a  party  to 
such  scheme  as  a  means  to  collect  its  money,  and,  inddentsBy, 
to  obtain  fraudulent  gains^  and  that  when  the  complaint  comes 
down  ^'^  to  the  fraudulent  agreement  it  is  alleged  that  the 
sale  of  the  mill  plant  was  to  plaintiff  for  ten  thousand  dollan 
more  than  it  was  worth  and  more  than  the  cost  to  the  con- 
spirators, and  that  it  was  a  part  of  the  fraudulent  agreement 
that  Sayage,  the  cashier  of  defendant,  and  Hayden,  should 
obtain  control  of  the  proposed  corporate  organization,  its  boob 
and  papers,  and  then,  while  ostensibly  handling  its  buanesB 
in  the  interest  of  the  corporation,  consummate  the  prearranged 
plan  to  swindle  it  for  the  benefit  of  all  the  defendants,  and  to 
manipulate  its  records  so  as  to  hide  the  facta.  It  needs  no  ex- 
tensiye  discussion  to  show  that  the  allegations  which  follow,  to 
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the  effect  that  the  scheme  was  consummated,  are  laid  definitelj, 
within  the  original  plan,  to  which  it  is  very  clearly  alleged  de- 
fendant hank  was  a  party.  The  argument  of  counsel  on  this 
point  that  at  most  the  alleged  conspiracy  was  to  sell  and  that  the 
allegationa  as  to  consummation  include  only  Savage  and  Hay- 
den,  hy  charging  that  they,  as  officers  of  the  defendant,  bought, 
and  that  the  two  acts  are  not  connected,  hardly  bears  the  test  of 
reasonable  analysis.  The  story  told  is,  plainly,  that  Savage  and 
Hayden,  acting  for  the  conspirators,  pursuant  to  the  agree- 
ment to  sell  the  mill  plant  and  the  mine  to  the  appellant,  in 
a  way  to  fraudulently  secure  gains  for  such  conspirators,  of 
which  it  is  plainly  said  over  and  over  again  the  bank  was 
one,  purchased  the  property  for  the  corporation  so  as  to  make 
aoch  gains  to  the  amount  of  ten  thousand  dollars. 

Again,  it  is  suggested  that  as  to  the  mine  the  allegations 
.regarding  the  bank's  connection  with  it  are  subject  to  the 
same  infirmity  as  those  in  regard  to  the  mill  plant,  and  that, 
as  defendants  obtained  the  option  on  the  mine  before  tiie 
organization  of  plaintiff  was  thought  of,  they  had  a  right  with- 
out fraud  to  sell  it  in  good  faith  at  an  advance.  What  has 
been  said  as  to  the  alleged  connection  of  the  bank  with  the 
fraudulent  sale  of  the  mill  plant  applies  equally  as  well  to  the 
sale  of  the  mine.  True,  if  defendants  or  the  bank  owned  the 
mine,  either  one  or  all  had  a  right,  acting  in  ^^^  good  faith^ 
to  sell  it  at  an  advance,  but  the  mischief  of  the  matter  was, 
according  to  the  complaint,  that  neither  the  bank  nor  either 
of  the  defendants  acted  in  good  faith.  The  bank  did  not  own 
the  mine,  neither  did  the  defendants.  Savage  and  Hayden  oc- 
cupied positions  of  trust  and  confidence  as  to  the  subscribers 
to  the  stock  of  the  corporation  in  the  first  instance,  and  af- 
ter its  organization  they  occupied  such  positions  in  regard  to  it 
as  directors  and  officers.  In  that  situation,  for  Hayden  and 
Savage  to  pretend  that  the  mine  was  the  property  of  third  per- 
sons and  could  be  bought  only  for  seven  thousand  dollars, 
while  they  and  the  bank  secretly  controlled  the  right  to  pur- 
chase it  for  two  thousand  dollars  less,  and,  by  that  means,  acting 
for  the  buyers  ostensibly,  but  secretly  for  the  sellers,  of  whom 
the  bank  was  one,  to  make  the  sale  of  the  property  to  appellant, 
rendered  all  of  the  defendants  liable  to  refund  the  profits  they 
made  out  of  the  transaction  and  without  reference  to  the  pro- 
portion which  each  received  of  the  fruits  of  the  fraud;  and  an 
equitable  action  to  charge  them  as  trustees  of  their  ill-gotten 
gains  and  to  compel  an  accounting  for  and  restitution  of  the 

AM.  8E.  RIP.,  Vou  LXXiV.-^ 
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■ame  was  proper,  though  not  the  exdnaiYe  lemedj  for  the 
wrong:  Fountain  Spring  P.  Go.  t.  Boberts,  92  Wia.  S45,  53 
Am.  SL  Bep.  917;  Franey  t.  Warner^  96  Wis.  222;  Hebgen  t. 
Koeffler,  97  Wia.  313. 

On  that  branch  of  the  case  which  respondent  treats  as  a 
separate  cause  of  action  to  avoid  a  judgment^  it  is  said  that 
the  neglect  of  Hayden,  the  secretary  of  plaintiff  to  defend 
was  neglect  of  the  corporation,  and  his  knowledge,  its  knowl- 
edge; therefore  equity  will  not  grant  relief,  citing  Nye  t. 
Sochor,  92  Wis.  40,  53  Am.  St.  Bep.  896.  That  was  a  case  in- 
Tolving  the  question  of  mere  neglect.  If  an  agent  merely 
neglect  the  principal's  business,  action  or  nonaction  of  the 
former  constituting  such  neglect  will  be  attributable  to  the 
principal.  But  the  idea  that  an  agent  can  collude  with  a  third 
person  to  bring  about  such  neglect  for  the  purpose  of  obtaining 
the  principal's  property  for  the  joint  benefit  of  the  agent  and 
such  third  '^^  person,  and  then  shield  themselTes  behind  the 
doctrine  that  neglect  of  the  agent  is  n^lect  of  the  principal, 
is  not  worthy  of  serious  consideration.  The  mere  statement 
of  it  is  sufficient  to  show  its  absurdity. 

Further,  as  to  the  supposed  separate  cause  of  actiofl,  the 
point  is  made  that  under  the  code  of  this  state,  circuit  courts 
have  jurisdiction  of  what  were  formerly  suits  in  equity,  as 
well  as  actions  at  law,  all  distinctions  between  such  suits 
and  actions  having  been  abolished,  and  thal^  under  the  new 
system,  a  direct  action  to  open  or  vacate  a  judgment  will  not 
lie;  that  the  only  remedy  is  by  petition  at  the  foot  of  the  judg- 
ment, and  that  in  such  a  proceeding  other  parties  may  be 
brought  in.    To  that  point  Stein  v.  Benedict,  83  Wis.  603,  is 
cited.    That  was  a  case  commenced  in  the  circuit  court  to 
restrain  the  enforcement  of  a  judgment  rendered  in  another 
such  court  against  one  defendant  who  was  really  surety  for 
another  defendant  who  was  solvent.    There  was  no  question 
but  that  the  judgment  was  properly  rendered,  and  that  the 
judgment  creditor  was  legally  and  equitably  entitled  thereto. 
The  complaint  was  merely  of  the  inequitable  use  of  the  judg- 
ment in  that  threats  were  made  to  collect  it  out  of  property 
of  the  surety  instead  of  that  of  the  principal.    The  court  de- 
cided that  the  action  would  not  lie,  (1)  because  one  circuit 
court  will  not  restrain  the  enforcement  of  a  judgment  rendered 
in  another  circuit  court;  (2)  because  relief  was  obtainable  by 
motion  in  the  action  in  which  the  judgment  was  rendered. 
Said  Justice  Finney,  who  wrote  the  opinion,  in  substance,  '^e 
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power  of  the  conrt  in  which  the  judgment  was  rendered  to 
grant  the  relief  by  petition,  in  cases  like  this,  is  undoubted." 
The  authorities  cited  to  support  that  statement  clearly  in- 
dicate that  the  court  had  in  mind  only  situations  involying  the 
inequitable  use  of  a  valid  judgment,  one  free  from  attack  origin- 
ally, not  one  claimed  to  be  invalid  because  of  fraud  in  its 
rendition.  Among  the  citations  is  Flatto  y.  Deuster,  22  Wis. 
482  (460),  where  the  wrong  complained  **^  of  was  threatened 
enforcement  of  a  judicial  sale  by  writ  of  assistance  against  a 
person  not  bound  by  the  judgment  upon  which  the  sale  was 
based:  Cardinal  v.  Eau  Claire  L.  Co.,  75  Wis.  405,  is  another, 
where  the  wrong  sought  to  be  prevented  was  a  second  collec- 
tion of  a  judgment,  it  having  been  once  paid  but  not  satisfied. 
What  was  said  in  Stein  v.  Benedict,  83  Wis.  603,  and  others 
of  its  class,  particularly  Endter  v.  Lennon,  46  Wis.  299,  about 
applying  by  petition  in  the  original  cause,  must  not  be  read 
as  authorizing  such  a  proceeding  to  attack  and  annul  a  judg- 
ment on  the  ground  of  fraud  or  to  prevent  its  enforcement  on 
that  ground,  the  fraud  reaching  bade  to  and  entering  into  the 
proceedings  which  resulted  in  the  judgment.  There  were  some 
observations  made  in  Stein  v.  Benedict^  83  Wis,  603,  about  the 
filing  of  a  petition  and  its  having  the  nature  of  a  cross-bill  or 
supplemental  bill,  and  the  bringiug  in  of  new  parties  and  there 
being  substantially  a  new  trial  and  the  entry  of  a  new  or 
supplemental  decree,  referring  to  sections  2610  and  2883  of 
the  Bevised  Statutes  of  1878.  What  was  thus  said  was  outside 
the  case.  Such  sections  refer  to  the  bringing  in  of  parties,  the 
formation  of  issues  and  the  entry  of  judgment,  so  as  to  settle 
by  a  single  decree  the  rights  of  all  parties — ^not  to  proceedings 
to  review  a  judgment  already  entered.  The  method  provided 
by  the  code  for  opening  a  judgment  and  for  further  proceed- 
ings in  the  cause  is  exclusive.  After  the  time  limited  by  statute 
has  expired,  relief  agauist  a  judgment  on  the  ground  that  it 
ought  not  to  have  been  rendered,  for  some  cause  not  presented 
and  passed  upon  by  the  court,  must  be  obtained  by  an  inde- 
pendent action  in  equity:  Crowns  v.  Forest  L.  Co.,  102  Wis. 
97.  In  such  independent  action  the  complaint  may  be  spoken 
of  as  a  bill  in  the  nature  of  a  bill  of  review,  in  the  sense  that 
it  is  the  pleading  on  the  part  of  a  plaintiff  to  accomplish,  in 
effect,  the  purpose  of  the  former  bill  of  review.  Strictly  speak- 
ing, bills  of  review  and  bills  in  the  nature  of  bills  of  review, 
as  such  pleadings  were  known  to  the  old  chancery  practice, 
are  not  ^^^  known  to  the   code.    The  statutory  me^od  by 


852       Zufc  Carbonate  Co.  v.  First  Nat.  Bank.    [Wisconsin, 

motion  for  opening  a  judgment  after  the  term  at  vhich  it 
was  rendered,  in  order  to  obtain  relief  from  fraud  or  mis- 
take, is  regulated  by  section  2832  of  the  Statutes  of  1898, 
limiting  the  time  to  one  year  after  notice  of  the  judgment, 
and  section  2879,  which  authorizes  a  new  trial  to  be  granted 
on  an  application  made  in  whole  or  in  part  upon  newly  dis- 
covered evidence  within  one  year  from  the  verdict  or  Slid- 
ing. This  court  said  in  Whitney  v.  Kamer,  44  Wis.  563,  over- 
looking section  2879,  which  was  then  new:  ''A  circuit  court 
has  no  power  to  set  aside  its  own  judgment  after  the  term  at 
which  it  was  entered,  except  where  the  judgment  is  void,  or 
to  correct  clerical  errors,  other  than  under  the  jwwer  granted 
by  section  38,  chapter  125,  of  the  Revised  Statutes  of  1858,'' 
now  section  2832  of  the  Statutes  of  1898.  The  two  sections 
referred  to  cover  the  only  ways  provided  by  the  code  for  the 
reopening  of  a  cause  after  the  judgment  and  the  term  on  ac- 
count of  matters  not  of  record,  and  a  retrial  on  the  merits. 
But  that  does  not  militate  at  all  against  the  power  of  the  court 
by  motion  to  prevent  the  inequitable  use  of  a  valid  judgment, 
as  instanced  in  case  of  an  attempt  to  collect  a  judgment  twice 
and  the  case  of  an  attempt  to  collect  the  judgment  of  a  surety 
where  there  was  ample  property  in  sight  belonging  to  the 
principal  out  of  which  it  coiild  be  readily  collected.  To  such 
situations  Endter  v.  Lennon,  46  Wis.  299,  and  Stein  t.  Bene- 
dict, 83  Wis.  603,  apply.  Neither  does  the  limitation  upon 
proceedings  by  motion  to  open  a  judgment  upon  some  ground 
going  to  the  right  of  plaintiff  to  the  relief  granted  militate  at 
all  against  jurisdiction  in  equity  to  protect  a  person  from  a 
judgment  obtained  against  him  by  fraud.  So,  if  the  facts  upon 
which  it  is  sought  to  avoid  the  effect  of  the  alleged  fraudulent 
judgment  in  this  case  constitute  a  pretended  separate  cause 
of  action,  the  court  has  jurisdiction  of  it  and  of  the  parties^ 
and  obviously  there  is  no  defect  of  parties.  Whether  the  re- 
lief sought  in  regard  to  the  judgment  is  the  proper  relief,  or 
whether  the  prayer  suggests  relief  beyond  the  power  of  *** 
the  court,  it  is  not  necessary  here  to  decide.  It  is  sufficient 
on  the  demurrer  that  the  facts  pleaded  warrant  substantial 
equitable  relief  as  to  the  alleged  fraudulent  judgmenL 

The  last  two  points  need  not  necessarily  have  been  treated, 
because,  in  our  view  of  the  complaint,  the  pleader  did  not 
attempt  to,  and  did  not,  state  more  than  one  cause  of  action. 
Such  points  are  discussed  because  the  subject  covered  is  likely 
to  have  some  material  bearing  on  further  proceedings  in  the 
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cause.  There  is  but  one  subject  of  action — the  conspiracy  to 
defraud  and  its  consummation  to  the  damage  of  plaintiff.  All 
the  allegations  of  fact  are  parts  of  the  presentation  of  that  one 
subject.  The  test  of  whether  there  is  more  than  one  cause 
of  action  stated  or  attempted  to  be  stated  in  a  complaint  ifi  not 
whether  there  are  different  kinds  of  relief  or  objects  sought, 
but  whether  there  is  more  than  one  primary  right  sought  to 
be  enforced  or  one  subject  of  controversy  presented  for  ad- 
judication: Gager  y.  Bank  of  Edgerton,  101  Wis.  593;  Bassett 
T.  Warner,  23  Wis.  673.  Measuring  the  complaint  before  jjlb 
by  that  inflexible  rule  of  equity  pleading,  it  is  easily  seen  that 
there  is  but  one  primary  right  which  plaintiff  is  endeavoring  to 
have  vindicated,  and  that  is  the  right  to  reimbursement  for 
the  damages  which  the  corporation  has  suffered  by  the  alleged 
consununated  fraudulent  scheme  of  defendants. 

What  has  been  said  leaves  nothing  more  that  occurs  to 
OB  which  can  be  profitably  discussed  or  need  be  decided.  The 
complaint  seems  to  be  free  from  any  of  the  objections  urged 
against  it  by  respondent  and  the  demurrer  to  have  been  im- 
properly sustained. 

By  the  Court.  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law* 


CORPORATIONS— DEFENSE  OF  ULTRA  VIRES.— A  corpora- 
tion  cannot  avaU  Itself  of  the  defense  of  ultra  vires  when  a  contract 
has  been  performed  in  good  faith  by  the  other  party  and  the  cor- 
poration has  had  the  full  benefit  of  the  performance:  Kadish  v. 
Garden  City  etc.  Assn.,  151  111.  531,  42  Am.  St.  Rep.  256;  Bedford 
Belt  Ry.  Oo.  v.  McDonald,  17  Ind.  App.  492,  60  Am.  St  Rep.  172, 
and  note;  monographic  note  to  In  re  Assignment  Mnt  Ins.  Co.,  70 
Am.  St  Rep.  167. 

CORPORATIONS.— THE  QUESTION  OF  ULTRA  VIRES,  ordi- 
narily, can  be  raised  only  in  a  direct  proceeding  by  the  state  against 
the  corporation:  Note  to  Pacific  R.  R.  Oo.  v.  Seeley,  100  Am.  Dec 
376;  Sonthem  Ins.  etc.  Co.  v.  Lanier,  5  Fla.  110,  58  Am.  Dec 
448.  See,  too.  Farwell  Co.  v.  Wolf,  96  Wis.  10,  65  Am.  St  Rep.  22; 
extended  note  to  In  re  Assignment  Mut  Ins.  Co.,  70  Am.  St  Rep. 
178. 

CONSPIRACY-LIABILITY  OF  CONSPIRATORS.— If  several 
persons  combine  to  carry  ont  a  fraudulent  conspiracy  to  cheat 
another,  each  and  all  are  liable  to  him  without  reference  to  the 
amount  of  the  fruits  of  the  transaction  each  obtains,  or  the  degree 
0^  his  activity  in  the  scheme:  Fountain  Spring  Park  Co.  v.  Roberts, 
^  Wis.  845,  53  Am.  St.  Rep.  917.  On  the  liability  of  promoters  of 
<H)rporatlon8  for  fraud  and  conspiracy,  see  the  case  last  cited,  and 
the  extended  note  to  Pittsburg  Min.  Co.  v.  Spooner,  17  Am.  St.  Rep. 
166-168. 

JUDGMENTS— RELIEF  FROM.— The  power  of  a  court,  for 
fraud,  mistake,  inadvertence,  or  other  statutory  reasons,  to  relieve 
&  IMUty  from  a  Judgment  taken  against  him,  must  be    exercised 
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within  the  time  provided  by  the  statute:  See  extended  note  to  Bom- 
ham  Y.  Hays.  58  Am.  Dec.  392,  393.  But  if  the  judgment  Is  Toid 
for  want  of  Jurisdiction,  it  may  be  vacated  on  motion,  no  matter 
what  length  of  time  has  interposed  since  its  entry:  See  monographic 
note  to  Furman  y.  Fnrman,  60  Am.  St  E^.  642,  648;  and  a  conrt 
of  equity  may  set  aside  a  Judgment  for  fraud  €x  Irregularity,  though 
the  time  prescribed  by  statute  has  expired:  Larson  t.  Williams, 
100  Iowa*  110,  62  Am.  St  Rep.  544.  See,  also,  Furman  t.  Furman, 
158  N.  T.  800,  60  Am.  St  Rep.  629;  and  the  extended  notes  to  Nick- 
Un  v.  Robertson,  52  AuL  8t  Bep.  786-790;  MoniU  ▼•  HoetOL  28 
Am.  8t  Bs9. 104-119. 
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JtTSTIClB  OF  PBACB-JTJBISDIOTION— APPBABAKOH.— 
If  a  justice  of  the  peace  falls  to  note  in  his  docket  the  place  to 
which  a  case  Is  adjourned,  he  loses  jurisdiction,  and  his  judgmsnt 
is  Yoid;  but  a  subsequent  general  appearance  and  adjournment  by 
"mutual  consent"  reviYes  the  jurisdiction. 

JUSTICE  OF  PEACE— DOCKET  ENTRIE&-CONCI.U8IVB- 
NESS.— An  entry  in  a  justice's  docket  that  '*p&rtie8  appeared**  Is,  In 
the  absence  of  any  qualification,  a  general  appearance;  and,  on  the 
return  of  a  justice  of  the  peace  to  a  writ  of  certiorari,  is  oonduslYe, 
and  cannot  be  collaterally  attacked  by  extrinsic  SYldence,  or  by  tlie 
statements  of  the  justice  himself. 

CERTIORARI— WHAT  REVIEWED  ON.— On  a  common4aw 
certiorari,  the  court  can  reYiew  proceedings  of  a  justice  of  the 
peace  only  so  far  as  they  relate  to  jurisdictional  questions  shown 
by  the  pleadings  and  docket  entries.  It  cannot  consider  questions 
of  law  arising  upon  such  entries,  or  any  question  which  InYolYee  an 
inquiry  into  the  evidence.  Hence,  If  such  justice  adjourns  the 
case,  or  enters  judgment  contrary  to  a  stipulation  of  the  parties,  it 
is  an  erroi;  of  law  that  cannot  be  reached  by  certiorari. 

JUSTICE  OF  PEACE— JURISDICTION— PRBSUMPTION.- 
Every  reasonable  presumption  should  be  Indulged  to  uphold  the  ju- 
risdiction and  proceedings  of  a  justice  of  the  peace.  Hence,  the 
failure  of  the  justice  to  sign  his  name  to  the  judgment  entered  on 
his  docket  does  not  render  the  judgment  Yoid. 

JUSTICE  OF  PEACE-JUDGMENTS-PRBSUMPnON.— It 
Is  not  absolutely  necessary  for  the  docket  entry  of  a  justice  of  the 
peace  to  show  the  time  when  a  judgment  was  entered;  and  although 
no  date  was  noted  on  the  margin  or  in  the  body  of  the  docket  as  to 
the  time  when  such  judgment  was  in  fact  rendered,  it  is  ncYerthe- 
les9  valid,  if  sufficient  appears  to  show  that  it  followed  in  conseco* 
ti^'e  order  after  tbe  hearing  of  proof,  and  upon  the  same  day  that 
the  case  was  called. 

JUSTICE  OF  PEACE-JURISDICTION.— The  fUlure  of  a 
justice  of  the  peace,  In  entering  an  adjournment  on  his  docket,  to 
state  the  year  does  not  deprive  him  of  jurisdiction,  as  the  current 
year  must  be  understood  as  having  been  intended. 

Quarles,  Spence  ft  Quarles  and  O.  LineSy  for  the  appeDanL 
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Lawrence  &  Keeley,  for  the  lespondenti. 

**»  BABDEEN,  J.    The  jnstice  is  said  to  have  lort  inri». 
diction  because  he  adjourned  the  cases  and  failed  to  note  the 
place  to  which  they  were  adjourned  in  his  docket.    This  is 
undoubtedly  true  as  to  the  adjournment  had  on  November 
11th,  and,  unless  he  regained  jurisdiction,  the  judgments  are 
void:  Crandall  v.  Bacon,  20  Wis,  639,  91  Am.  Dec.  451.    The 
return  of  the  justice  shows  that  at  tiie  adjourn  day  (January 
11th)  the  parties  appeared,  and  the  cases  were  adjourned  by 
consent  to  a  later  date.    This  is  true  of  each  successive  ad- 
journment ***  up  to  the  date  of  rendition  of  judgment.    The 
entry  in  the  docket,  "parties  appeared,**  in  absence  of  any 
qualification,  is  a  general  appearance,  and  waives  any  defect 
in  jurisdiction  prior  to  that  time:  Cron  v.  Krones,  17  Wis. 
401.    The  return  of  the  justice  to  the  writs  of  certiorari  upon 
this  point  is  conclusive.     The  entries  of  the  justice  in  his 
docket  import  verity,  and  they  cannot  be  contradicted  or  im- 
peached by  extrinsic  evidence  or  by  statements  of  the  justice: 
Cassidy  v.  Millerick,  62  Wis.  379;  Smith  v.  Bahr,  62  Wis.  244; 
State  ex  rel.  Oreen  v.  Van  Ells,  69  Wis.  19;  State  ex  rel.  Cam- 
eron ▼.  Roberts,  87  Wis.  292.    The  docket  entries  in  each  of 
the  cases  show  that  there  was  a  general  appearance  by  the 
defendants  at  the  date  subsequent  to  the  time  when  the  jus- 
tice lost  jurisdiction,  and  that  each  adjournment  was  had  by 
^'mutual  consent.**    Such  being  the  fact,  there  was  no  lack  of 
jurisdiction  to  render  judgment  on  the  day  of  final  adjourn- 
ment 

It  is  said,  however,  that  there  was  a  stipulation  that  one 
^ase  was  to  be  tried  and  that  the  others  were  to  abide  the 
event  of  that  suit;  and  it  is  argued  that  the  adjournments 
and  entry  of  judgment  were  contrary  to  that  stipulation,  and 
therefore  illegal  and  void.  If  the  justice  adjourned  the  cases 
^d  entered  judgment  contrary  to  the  stipulations,  it  was  an 
«rror  of  law,  and  cannot  be  reached  in  this  proceeding.  Upon 
a  common-law  certiorari  the  court  will  only  review  the  pro- 
ceedings and  judgment  of  the  justice  so  far  as  they  relate  to 
jurisdictional  questions  shown  by  the  pleadings  and  docket  en- 
tries, and  will  not  consider  questions  of  law  arising  upon  such 
entries,  or  any  question  which  involves  an  inquiry  into  the  evi- 
dence: Gallon  V.  Sternberg,  38  Wis.  639,  and  cases  cited. 

There  is,  however,  another  and  more  serious  question  to 
^  considered.    In  nine  of  the  cases  the  return  shows  that 


856  Fulton  v.  State.  [WiBConBin, 

at  the  time  fhe  writs  of  certiorari  were  served  the  justice  had 
not  signed  his  name  to  the  judgments  in  his  docket.  The  ^^ 
judgments  had  been  fully  entered  and  costs  taxed.  It  is  urged 
that  the  omission  of  the  justice  to  sign  the  docket  worked  a 
loss  of  jurisdiction,  and  rendered  the  judgments  yoid.  Section 
3574  of  the  Bevised  Statutes  of  1878  specifies  the  entries  which 
a  justice  is  required  to  make  in  his  docket.  Subdiyision  10 
says  he  shall  enter  ''the  judgment  rendered  by  the  justice  and 
the  time  of  rendering  the  same,  and  the  amount  of  the  debt, 
damages,  costs,  and  fees  due  to  each  person  separately.^  All 
of  these  requirements  were  complied  with  by  the  justice. 
Neither  in  section  3574  nor  in  any  other  statute  of  which  we 
are  aware  is  there  any  requirement  that  the  justice  shall  sign 
any  of  the  entries  in  his  docket.  It  certainly  is  better  practice 
for  the  justice  to  so  authenticate  his  docket,  but,  unless  there 
is  some  positive  statute  making  such  signature  necessary,  the 
failure  to  do  so  will  not  work  a  loss  of  jurisdiction.  The  gen- 
eral rule  is  that  every  reasonable  presumption  should  be  in- 
dulged to  uphold  the  jurisdiction  and  proceedings  of  the  jus- 
tice: Bacon  v.  Bassett,  19  Wis.  45;  Baizer  v.  Lasch,  28  Wis. 
268;  Healy  v.  Eneeland,  48  Wis.  497;  Storm  v.  Adams^  56  Wis. 
187;  DriscoU  v.  Smith,  59  Wis.  33. 

The  rendition  and  entry  of  judgments  are  the  important 
things.  When  the  proper  judgment  has  been  pronounced  and 
the  proper  entries  made  in  the  docket  evciy  requirement  of 
the  statute  has  been  met.  In  Storm  v.  Adams,  56  Wis.  137, 
cited  above,  the  point  was  made  that  a  judgment  of  the  jus- 
tice under  which  one  of  the  parties  claimed  was  a  nullity,  be- 
cause not  signed.  The  claim  is  not  mentioned  in  the  opin- 
ion, and  seems  to  have  been  dismissed  with  other  objections 
held  to  be  irregularities  not  affecting  the  jurisdiction  of  the 
court.  In  the  early  days  of  this  state  there  was  a  statute  in 
force  which  required  the  judge  of  the  circuit  court  to  sign  the 
record  at  the  end  of  each  day's  proceedings.  In  Eastman  v. 
Harteau,  12  Wis.  267,  on  the  trial  at  the  circuit  the  clerk's 
unsigned  record  was  introduced  in  evidence  to  prove  the  exis- 
tence of  a  judgment  against  objection.  ***  This  court  hdd 
the  record  sufficient,  and  that  the  requirement  of  the  statute 
was  directory.  In  Baker  v.  Baker,  51  Wis.  538,  an  unsigned 
and  unrecorded  order  of  the  county  court  was  held  valid.  A 
case  more  directly  in  point  has  been  decided  in  Minnesota  un- 
der a  statute  almost  identical  with  ours.  In  State  v.  Bliss,  21 
Minn.  468,  the'  court  said:  *^t  is  objected  that  the  judgment 


May,  1899.]  Fulton  v.  State,  857 

of  the  justice  was  not  signed  by  him.  The  statute  provides  that 
the  justice  shall  enter  the  judgment  in  his  docket,  hut  it  is 
not  provided  that  the  entry  shall  be  signed  by  him.  We  think 
the  judgment,  when  entered,  is  good  without  signing.  It  is 
very  proper  for  a  justice  to  sign  a  judgment  entered  by  him 
in  order  to  facilitate  the  proof  of  the  judgment,  but  it  is  not 
essential  to  its  validity,  as  its  authenticity  may  be  shown  by 
proof  that  the  book  in  which  it  is  entered  is  the  docket  or 
the  justice/'  To  the  same  effect  is  Ounn  v.  Tackett,  67  Oa. 
725.  See  Van  Fleet  on  Collateral  Attack,  sec.  690;  Freeman 
on  Judgments,  sec.  38;  Crim  v.  Kessing,  89  Cal.  478,  23  Am. 
St.  Bep.  491. 

A  further  point  is  made  that  the  docket  entries  do  not 
show  the  time  when  the  judgments  were  entered.  This  is 
hypercritical.  The  returns  show  that  the  cases  were  called  on 
April  23d  at  10  A.  M.,  the  day  and  hour  to  which  the  cases 
were  adjourned;  that  plaintiff  was  present;  that  the  court 
waited  one  hour,  when  the  defendants  appeared  specially.  Then 
follow  the  proceedings  upon  the  trial  in  regular  order,  the  fil- 
ing of  papers,  the  swearing  of  witnesses,  and  a  statement  that 
defendants  offered  no  testimony,  ^whereupon  it  is  adjudged,'' 
etc.,  the  judgment  being  written  out  in  full.  No  date  was 
noted  on  tiie  margin  or  in  the  body  of  the  docket  as  to  the  time 
such  judgment  was  in  fact  rendered,  but  sufficient  appears  to 
show  that  it  followed  in  consecutive  order  after  hearing  of 
proof,  and  upon  the  same  day  the  case  was  called.  It  would 
be  going  beyond  the  limit  of  strictness  to  say  that  these  judg- 
ments are  void,  imder  these  circumstances.  It  is  perfectly  ap- 
parent that  the  proceedings  •**  were  consecutive  from  the  call- 
ing of  the  case  to  the  entry  of  judgment  The  date  when  the 
cases  were  called  being  stated,  it  will  be  presumed  that  judg- 
ment followed  in  the  regular  order  of  procedure  on  that  date. 
The  failure  of  the  justice  to  give  the  year  after  stating  the 
day  of  tbe  month  is  of  no  importance.  Earlier  in  the  docket 
it  appears  that  the  year  was  1898,  and  successive  adjournments 
were  had  during  several  months  to  the  date  mentioned.  This 
objection  is  sufficiently  covered  by  Stromberg  v.  Esterly,  62  Wis. 
632,  where  it  is  held  that  the  failure  of  the  justice,  in  enter- 
ing an  adjournment,  to  state  the  year  would  not  deprive  him 
of  jurisdiction,  for  the  current  year  would  be  understood  as 
having  been  intended. 

These  observations  are  sufficient  to  show  that  the  judgments 
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rendered  by  the  justice  were  Talid  and  bindings  and  that  the 
county  court  was  in  error  in  entering  judgments  of  rcTersaL 

By  the  Court  The  judgment  of  the  county  court  in  each 
of  these  cases  is  reversed,  and  they  are  each  remanded,  with 
directions  to  enter  judgments  therein  affirming  the  judgment 
of  the  justice. 


A  JUSrriGB  OF  THB  PEACB  LOSES  JURISDIOTION  over  a 
cause  when  he  adjourns  it  one  week  without  specifying  the  hour 
of  the  day  or  the  place  to  which  it  is  adjourned:  Note  to  Wbeder 
▼.  Paterson,  68  Am.  8t  Rep.  530.  The  place,  day,  and  hour  to 
which  a  cause  is  adjourned  by  a  justice  of  the  peace  must  aU  ap- 
pear from  the  docket  entries  made  by  him,  or  he  loses  jurisdictioii: 
Note  to  Crandall  ▼.  Bacon,  91  Am.  Dec  452. 

JUSTIOBS'  JUDGMENTS— PRESUMPTION  IN  FAVOR  OF.- 
Justices'  courts  are,  within  their  defined  limits,  tribunals  of  general 
jurisdiction,  and  aU  reasonable  presumptions  are  indulged  in  sup- 
port of  the  ralidity  of  their  judgments:  Heck  ▼.  Martin,  75  Tex. 
468,  16  Am.  St.  Rep.  915;  and  in  a  collateral  attack  on  such  judg- 
ments, the  atta^bklng  party  mast  assume  the  burden  of  showing  that 
the  justice  did  not  have  jurisdiction:  Hambel  ▼.  I>aTi8,  80  Tex. 
250,  59  Am.  St  Rep.  46;  but  see  the  cases  cited  in  note  thereto:  alsob 
Leonard  ▼.  Sparks,  117  Mo.  103,  88  Am.  St  Rep.  646;  Townsly-lfy- 
rick  Co.  ▼.  FuUer,  58  Ark.  181,  41  Am.  St  Rep.  97;  WUkerson  ▼. 
Schoonmaker,  77  Tex.  615,  19  Am.  St  Rep.  803. 

.TT^STICE'S  JUDGMENT— FORM  OF.— The  record  of  a  justice 
of  the  peace  should  not  be  scrutinized  with  severity,  and  the  jndg^ 
ment  of  a  Justice's  court  is  not  expected  to  be  in  perfect  form.  Mat- 
ters of  form  in  such  a  judgment  are  to  be  overlooked:  Note  to  Davis 
▼•  Trump,  64  Am.  8t  Rep.  853. 

JUSTICES  OF  PEAOE>-ENTRY  OF  JUDGMENT.— A  statute  re- 
quiring the  entry  of  judgments  in  the  docket  of  a  justice  of  the 
ponce  is  directory  merely:  Hickey  o.  Hinsdale,  8  Mich.  268,  77  Am. 
Dec.  450,  and  note.  Formal  entry  may  be  made  at  any  time,  and  if 
the  docket  shows  everything  necessary  to  support  a  judgment  for  one 
of  the  parties,  an  execution  may  issue  in  his  favor,  though  the 
docket  falls  to  show  any  actual  entry  of  judgment:  Hall  ▼.  Tuttle, 
6  Hill,  38,  40  Am.  Dec  882,  and  note.  See,  too,  Davis  v.  Shaver, 
PhUl.  (N.  G.)  la  91  Am.  Dec.  92. 

JUDGMENT— ENTRY  AND  SIGNING.— A  provision  of  the  stat- 
ute in  relation  to  signing  the  entry  or  record  of  a  judgment  by  the 
judge  who  rendered  it  Is  directory  merely,  and  a  noncompliance 
therewith  does  not  invalidate  the  judgment:  ChUds  ▼•  McChesney, 
20  Iowa.  431,  89  Am.  Dec  545,  and  note. 

CERTIORARI— WHAT  REVIEWABLE  ON.— Upon  certiorari  to 
an  Inferior  court  only  those  errors  or  defects  going  to  the  jurisdic- 
tion of  such  court  will  be  inquired  into:  Extended  note  to  Duggen 
V.  McGruder,  12  Am.  Dec.  535.  See  this  note,  pages  529^7,  and 
the  monographic  note  to  Wulzen  v.  Board  of  Supervisors,  40  Am.  St 
Rep.  29-40,  on  the  scope  of  certiorari  in  generaL 
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WATBRS    AND   WATBBCOUESDS-LAKDS   AND   LAND 

THBRBUNDBR— TITLB  TO.— Submerged  lands  of  navigable  lakes 
within  the  bonndariee  of  the  state  belong  to  the  state  In  trust  for 
public  use^  substantially  the  same  as  submerged  land  under  nay- 
igable  waters  at  common  law,  and  the  state  cannot  change  the  con- 
dition of  the  title  to  the  detriment  or  abdication  of  such  trust 

WATBB  AND  WATBBCOUBSB&-LAKBS  AJLTIFIOIALLY 
RAISED— TITLB  TO  LAND  UNDBR.— The  title  of  the  state  to 
lands  under  the  water  of  navigable  lakes  extends  so  as  to  Include 
lands  covered  by  an  artificial  raising  of  the  level  of  such  lakes,  pro- 
vided such  artificial  level  Is  continued  for  such  length  of  time  as  to 
confer  the  right  by  prescription  to  maintain  it  permanently. 

WATER  AND  WATERCOURSES— LAKES  ARTIFICIALLY 
RAISED^LBYBL  OF  RIGHTS  OF  PUBLIC  IN.— If  a  person  ar- 
tificially raises  the  level  of  the  waters  of  a  navigable  lake,  the 
public  rights  therein  are  correspondingly  extended  so  long  as  such 
artificial  level  is  maintained. 

WATERS  AND  WATERCOURSES— LAKES  WITH  ARTI- 
FICIALLY RAISED  LEYEL-TITLB  IN  STATE  BY  DEDICA- 
TION.—If  a  person  artificially  raises  the  level  of  the  waters  of  a 
navigable  lake,  and  maintains  such  condition  for  a  length  of  time 
tulBcient  to  confer  tit^e  by  prescription,  during  which  time  the  pub- 
lic use  and  enjoy  such  lake,  the  title  to  his  lands  thereupder  vests 
in  the  state  by  dedication,  and  he  Is  estopped  to  revoke  such  dedi* 
cation. 

WATBBS  AND  WATEBCOURSES  —  STREET  BOUNDED 
BT  LAKE— RIPARIAN  RIGHTS.— If  the  boundary  line  of  a  public 
street  and  a  navigable  lake  meet,  the  riparian  rights  incident  to  the 
land  composing  ti^e  street  belong  to  the  public,  although  the  quali- 
fied title  to  the  street  is  In  private  hands. 

MUNICIPALITIES  MAY  MAINTAIN  ACmONS  FOR  IN- 
jrUNCnONS  to  prevent  interference  with  their  streets. 

placing 


a  fence  along  a  public  street  line  to  obstruct  the  passage  there- 
from to  the  adjoining  waters  of  a  navigable  lake. 

T.  W.  Haight^  for  the  appellants. 

Byan  &  Morton,  for  the  respondent. 

^^  MARSHALL,  J.  It  is  the  settled  laiw  that  AiTtaerged 
lands  of  lakes  within  the  boundaries  of  the  state  belong  to  the 
^te  in  trust  for  public  use^  substantially  the  same  as  sub- 
merged lands  nnder  navigable  waters  at  common  law.  Upon 
the  admission  of  the  state  into  the  Union  the  title  to  such 
lands,  by  operation  of  law,  vested  in  it  in  trust  to  preserve 
to  the  people  of  the  state  forever  the  common  rights  of  fish- 
^  and  navigation  and  such  other  rights  as  are  incident  to 
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pablic  waters  at  oommon  law,  which  trnsteeahip  is  inYioIable, 
the  state  being  powerless  to  change  the  situation  by  in  any 
way  abdicating  its  trust:  Friewe  ▼.  Wisconsin  etc  Co.,  93  Wis. 
634;  WiUow  Biver  Club  v.  Wade,  100  Wis.  86;  Illinois  Cent  R. 
B.  Co.  V.  Illinois,  146  U.  S.  387-452;  Shirely  y.  Bowlby,  152 
U.  S.  1;  BeveU  v.  People,  177  HI.  468,  69  Am.  St  Hep.  257. 

The  title  of  the  state  to  submerged  lands  and  the  inyiola- 
bility   of   the   state's  trustee  relation  thereto  as  indicated  is 
not  questioned  by  appellants,  but  it  is  contended,  as  regards 
the  lake  in  question,  that  the  state's  title  is  limited  to  lands  that 
were  coTered  by  water  before  the  lake  level  was  artificially 
raised;  that  though  the  artifical  water  Line  now  reaches  the 
street,  there  is  a  strip  of  submerged  land  between  that  snd 
the  boundary  of  the  former  lake  level,  conceded  to  belong  to 
defendants  if  their  theory  of  the  law  is  correct,  to  which  the 
state  has  no  title  and  which  they  have  a  right  to  reclaim  from 
its  artificial  condition  and  to  exclude  the  public  therefrom. 
So  the  primary  question  upon  which  the  appeal  realty  turns 
is^  Has  the  maintenance  of  the  artificial  levd  of  the  lake  for 
upward  of  twenty  years  given  to  the  new  level,  as  r^ards  title 
to  submerged  lands,  all  the  characteristics  ^*  of  a  natural 
lake  to  the  same  extent?    The  trial  court  answered  that  in 
the  affirmative.    No  other  conclusion  could  have  been  reached 
consistent  with  recent  decisions  of  this  court  on  the  same  sub- 
ject.   In  Smith  v.  Youmans,  96  Wis.  103,  65  Am.  St  Bep. 
30,  it  was  held  that  an  artificial  condition  of  a  watercourse  or 
body  of  water,  maintained  for  such  length  of  time  as  to  con- 
fer the  right  by  prescription  to  maintain  it  permanently,  is  to 
all  intents  and  purposes  the  natural  condition.    That  was  a 
case  of  the  artificial  maintenance  of  an  artificial  lake  level  for 
more  than  twenty  years  substantially  the  same  as  in  this  case. 
True,  the  ultimate  question  for  decision  was.  Has  a  riparian 
proprietor,  in  the  circumstances  mentioned,  the  right  to  in- 
sist upon  the  artificial  level  of  the  water  being  maintained? 
But  the  conclusion  was  reached  as  a  deduction  from  the  general 
principle  that  an  artificial  condition  of  a  body  of  water,  main- 
tained for  more  than  twenty  years  under  such  circumstances 
as  to  extinguish  the  right  of  the  owners  of  land  affected  by  it 
to  object  to  its  continuance,  becomes  its  natural  condition  with 
all  the  incidents  thereof.    The  same  subject  was  before  the 
court  again  in  the  very  recent  case  of  Mendota  Club  v.  An- 
derson, 101  Wis.  479.     True,  the  question  there  was  whether 
the  conmion  rights  of  fishing  and  navigation  extended  corre* 
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spondmgly  to  an  artificially  increased  level  of  the  lake  that  had 
been  maintained  for  about  half  a  century,  and  it  was  decided 
in  the  affirmative.  But  as  in  Smith  v.  Youmans,  96  Wis.  103, 
65  Am,  St.  Bep.  30,  the  result  was  reached  as  a  deduction  from 
the  principle  that  an  artificial  condition,  by  lapse  of  time,  un- 
der such  circumstances  as  were  shown,  becomes  the  natural 
condition.  Having  determined  the  governing  legal  principle, 
it  was  said  in  the  first  case  that  riparian  rights  must  be  de- 
termined with  reference  to  the  artificial  level  the  same  as  if 
it  were  the  natural  level;  and  in  the  last  case  that  the  right 
to  fish  and  himt  and  navigate  must  be  determined  with  refer- 
ence to  the  artificial  condition,  the  same  as  if  it  were  the 
natural  condition;  and  in  this  case  the  ^^  court  held  that  the 
title  to  the  bed  of  the  lake  must  be  determined  with  reference 
to  the  artificial  level  of  the  water  the  same  as  if  it  were  the 
natural  level.  It  can  easily  be  seen  that  each  conclusion  was 
a  logical  result  of  the  existence  of  the  principle  common  to 
alL  There  is  no  escaping  that.  If  the  principle  is  right  the 
results  followed  necessarily.  When  we  say  that  the  new  level 
of  the  lake  has  become  its  natural  level,  we  say  that  the  title 
to  all  the  submerged  lands  in  the  present  condition  of  things 
is  in  the  state;  that  the  entire  body  of  water  is  subject  to  the 
common  right  of  fishing  and  navigation  and  to  the  other  in- 
cidents of  navigable  waters,  axid  that  the  title  to  lands  border- 
ing on  the  lake  stops  at  precisely  the  same  line  that  would 
govern  if  the  water,  in  a  state  of  nature,  reached  to  the  height 
of  its  artificial  condition. 

The  above-stated  principle  having  been,  upon  due  consid- 
eration, firmly  declared  to  be  the  law  on  the  several  occa- 
sions indicated^  it  is  sufficient  now  to  refer  to  our  previous 
adjudications  without  rediscussing  the  subject  at  length  or 
reviewing  the  holdings  of  other  courts.  Our  attention  is  call- 
ed to  some  authorities  to  the  effect  that  mere  permissive  use 
by  one  or  several  persons  of  the  property  of  another,  however 
long  continued,  will  not  take  the  title  of  the  latter  and  vest 
it  in  the  former.  That  doctrine  is  familiar,  but  we  fail  to  per- 
ceive its  application  to  this  case.  The  land  in  controversy  here 
was  artificially  taken  into  the  lake  by  the  owner  about  the  time 
the  land  was  acquired  from  the  United  States  in  1839,  and  its 
condition  in  that  regard  has  been  since  maintained  by  those 
in  the  chain  of  title  from  the  original  owner  down  to  about 
the  time  of  the  commencement  of  this  action.  When  the  owner 
of  the  land  raised  the  lake  level  so  as  to  cover  it,  such  land  im- 
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mediately  became  enbjeet  to  me  by  the  paUk  as  a  part  of  the 
natural  lake  bed,  not  by  penniaaion  of  the  owner  of  the  paper 
title,  but  by  the  same  right  that  the  public  used  any  other  part 
of  the  lake.  The  owner  of  *^  the  land  poesesBed  no  li^t 
to  ezdude  the  public  therefrom  so  long  as  the  waters  of  the 
lake  were  caused  to  flow  oyer  the  same.  The  principle  is  well 
settled  that  if  the  yolume  or  expanse  of  naiigable  waters  be  in- 
creased artificially,  the  public  right  is  correspondin^y  increased: 
Whisler  t.  Wilkinson,  22  Wis.  572;  Volk  t*  Eldrod,  28  Wis. 
410;  Weatherby  ▼.  Meiklejohn,  66  Wis.  78;  Smith  t*  Youmsns, 
96  Wis.  108,  65  Am.  St  Bep.  80;  Mendota  Club  t.  Axkderson, 
101  Wis.  479.  As  the  chief  justice  put  it  in  Mendota  Club  ▼. 
Anderson,  101  Wis.  479,  the  public  may  use  the  increased  toI- 
ume  of  water  the  same  as  tiiough  it  had  always  been  in  that 
condition;  that  the  right  existed  from  the  stsxt.  So  long  ss 
the  artificial  condition  existed,  the  person  holding  the  title  to 
submerged  lands  could  not  exclude  the  public  therefrom. 

It  is  not  difficult  to  see  how  a  person  who,  by  artificial  means^ 
makes  his  land  a  part  of  the  bed  of  a  navigable  lake  so  that 
the  water  flowing  over  the  same  is  rightfully  used  as  a  part  of 
the  public  waters  and  continues  that  situation  for  a  long  time^ 
loses  the  right  to  change  the  condition.  The  creation  of  the 
condition,  knowing  that  the  public  will  haTS  a  right  to  enjoy 
it,  necessarily  carries  with  it  a  presumed  intention  that  they 
shall  enjoy  it.  A  person  is  presumed  to  intend  the  natural 
consequences  of  his  deliberate  acts.  A  situation  once  created 
and  continued  for  such  length  of  time  that  it  would  be  con- 
sidered a  Tiolation  of  good  faith  to  the  public  for  the  person 
responsible  for  it  to  change  his  position  and  restore  the  original 
situation,  brings  into  play  the  principle  of  estoppel  in  paii^ 
which  precludes  him  from  reroking  what  is  legally  oonndered 
a  dedication  of  his  land  effected  by  his  acts  to  the  public  user 
3  Washburn  on  Real  Property,  79.  Riparian  proprietors  may 
make  non-navigable  waters,  even,  public  waters  by  dedication: 
Yates  Y.  Judd,  18  Wis.  118.  Uninterrupted  and  continuous 
use,  acquiesced  in  for  twenty  years,  constitutes  condusive  proof 
of  dedication:  Lemon  y.  Hayden,  13  Wis.  159;  Wyman  t.  State, 
13  Wis.  663.  '"^  It  does  not  militate  against  the  effeetiveness 
of  acts  to  create  a  right  to  land  by  dedication  that  the  owner 
does  not  so  intend,  if  such  be  the  legal  effect  of  his  conduct: 
Williams  t.  Smitl^  22  Wis.  694.  Applying^  those  principles 
to  the  facts  of  this  case,  it  is  easily  seen  that  the  conduct  of  the 
owners  of  the  property  in  dispute  in  this  case,  in  maintaining 
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an  artificial  condition  of  the  waters  of  Pewankee  lake  for  some 
fifty  years,  which  they  knew  gave  to  the  public  the  right  to 
enjoy  it  as  a  natural  condition,  hence  intended  that  such  should 
be  done,  and  the  use  accordingly  operated  most  effectively  to 
dedicate  all  lands  owned  by  them  affected  by  such  condition  to 
the  public  use,  and  to  surrender  to  the  proper  custodian  of 
lands  devoted  to  such  use  the  title  necessary  to  maintain  and 
protect  it  There  is  no  taking  of  lands  for  public  use  contrary 
to  the  will  of  the  owner  without  just  compensation  in  the  dr- 
enmstances  of  this  case,  but  a  mere  acceptance  of  lands  volun- 
tarily surrendered  to  the  public  use  by  the  owner,  which  sur- 
render, by  reason  of  the  facts,  the  owner  is  precluded  from  re- 
voking or  interfering  with,  so  that  as  a  consequence,  in  effect 
at  leasi^  the  title  to  the  lands  is  vested  in  the  state  to  the  same 
extent  as  that  of  lands  constituting  the  original  natural  bed 
of  the  lake. 

It  follows  from  the  foregoing  that  the  public  right  to  the 
bed  of  Pewaukee  lake  within  the  limits  affected  by  the  judg- 
ment appealed  from  reaches  to  the  line  of  the  street;  and  it 
necessarily  follows  that  defendants  have  no  right,  by  reason  of 
a  qualified  title  to  the  street  on  the  side  toward  the  lake,  if 
they  have  such  qualified  title,  to  daim  riparian  rights  as  an 
incident  thereto.  In  such  situations  the  wharfing  privileges 
and  other  incidents  of  the  shore  are  appurtenant  to  the  publio 
right  in  the  street  leaving  no  line  of  paramount  private  right 
between  the  street  and  the  water.  Said  Justice  Matthews,  in 
Potomac  S.  Co.  t.  Upper  Potomac  S.  Co.,  109  XJ.  S.  672: 
^t  never  was  questioned  that,  as  to  streets  whose  termini 
abutted  on  the  river,  the  waterfront  was  subject  to  ^^  the 
riparian  rights  of  the  public  for  use  as  wharf,  doc^  or  land- 
ing places.''  And  the  same  rule  applies  to  a  situation  where 
the  street  line  and  the  water  line  coincide.  The  true  inference 
to  be  drawn  from  so  locating  a  street  is  that  it  was  intended  to 
secure  to  the  public  those  very  rights,  and  to  prevent  private 
monopoly  of  the  landing  places  for  trade  and  commerce.  To 
the  same  effect  is  Bowan  v.  Portland,  8  B.  Mon.  S82,  where 
it  was  held  that  if  a  street  line  and  the  line  of  a  navigable  river 
coincide,  the  wharfing  privileges  are  in  the  public  to  the  ex- 
clusion of  the  original  proprietor.  Likewise,  in  People  y.  Lam- 
bier,  5  Denio,  9,  47  Am.  Dec.  273,  it  was  held,  in  effect,  that 
where  a  public  street  connects  with  navigable  waters,  the  fact 
that  the  fee  of  the  street  is  in  private  hands  does  not  permit 
the  taking,  by  reason  of  private  ownership,  of  land  beyond  the 
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original  street  boondary  for  private  purpoees;  that  the  result 
of  a  filling  np  beyond  the  original  terminns  of  the  street  will 
be  to  extend  the  street  correspondingly  so  as  to  preserve  the 
right  of  public  passage  from  the  water  to  the  street  and  from 
the  street  to  the  water.  In  Barclay  ▼.  Howell^  6  Pet.  498, 
a  claim  inconsistent  with  the  forgoing  was  thns  repudiated: 
To  contend  that  between  the  boundary  of  a  street  and  the 
public  right  to  narigable  water,  where  the  two  meet,  as  in 
case  of  the  existence  of  a  street  bounded  by  a  naYigable  river, 
a  priyate  right  can  exist  and  be  exercised  hostile  to  the 
public  right,  is  unreasonable  and  against  law.  For  farther 
authorities  on  the  subject,  see  Newport  t.  Taylor,  16  B.  Mon. 
699;  Barney  ▼.  Keokuk,  94  U.  8.  324;  New  Orleans  t.  United 
States,  10  Pet  662;  Godfrey  t.  Alton,  12  HL  29,  52  Anu  Dec 
476;  Backus  t.  Detroit,  49  Mich.  110, 43  Am.  Bep.  447. 

A  suggestion  is  made  in  regard  to  the  right  of  the  Tillage 
corporation  to  maintain  this  action.  That  subject  is  oovered 
by  Madison  t.  Mayers,  97  Wis.  399,  65  Am.  St  Bep.  127,  and 
many  previous  cases  in  this  court  A  mxmicipality  may  main- 
tain an  action  for  an  injunction  to  prevent  int^ering  wifli 
its  streets.  There  ^^^  are  many  instances  in  our  reports  where 
the  right  to  maintain  such  actions  has  been  sustained:  Nesh- 
koro  T.  Nest,  85  Wis.  126;  Jamestown  v.  Chicago  etc.  By.  Co., 
69  Wis.  648;  Oshkosh  v.  Milwaukee  By.  Co.,  74  Wis.  534,  17 
Am.  St  Bep.  175;  Waukesha  etc.  Go.  t.  Waukesha,  83  Wis.  475; 
Eau  Claire  t.  Matzke,  86  Wis.  291,  39  Am.  St  Bep.  900.  The 
question  seems  to  have  been  so  completely  foreclosed  aa  not 
to  be  open  to  discussion.  The  right  to  maintain  the  action 
is  based  on  the  duty  of  the  municipality  to  maintain  its  streets 
in  a  proper  condition  for  public  traveL  By  subdivision  11,  sec- 
tion 893,  of  the  Statutes  of  1898,  village  corpomtions  are  ex- 
pressly empowered  to  preyent  the  obstruction  of  their  streets. 
That  has  been  held  to  carry  with  it  by  implication  the  right 
to  maintain  an  action  for  injunctive  relief  as  an  appropriate 
means  for  carrying  out  the  express  powen  Buffalo  y.  Harling, 
50  Minn.  551.  Standard  textwriters  support  the  same  doctrine: 
Beach  on  Injunctions,  sees.  1284>  1285.  It  applies  here,  aa 
the  real  purpose  of  this  action  was  to  prevent  threatened  ob- 
struction to  the  proper  use  of  a  street 

What  has  been  said  seems  to  cover  all  questions  of  suffi- 
cient moment  to  require  special  mention  in  this  opinion. 

By  the  Court.    The  judgment  of  the  circuit  oourt  is  af- 
firmed. 


^ 
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WATBB8  AND  WATBkcOUBSlUEMSTJBHlimOSID  liANDS.-* 
^he  naylgable  waters  of  a  state  and  the  landa  thereunder  belong  to 
the  state:  Priewe  y.  Wisconsin  Btate  Land  etc.  Co.,  108  Wis.  687* 
post,  p.  901.  The  waters  of  meandered  lakes  and  the  land  under 
them  are  held  by  the  state  in  trast  for  the  people:  Fnller  t.  8hedd^ 
161  ni.  4G2,  62  Am.  St  Bep.  880;  Noyes  t.  Collins,  92  Iowa,  666,  64 
Am.  St.  Rep.  671.  The  title  to  the  lands  under  the  Great  Lakes  bo- 
longs  to  the  state  wherein  the  lands  are  located,  and  each  state  holds 
the  fee  in  trust  for  the  public  in  the  same  way  that  it  holds  tho 
title  to  soil  under  tide  waters  by  the  common  law:  Beyell  y.  Peo- 
ple. 177  HI.  468,  69  Am.  St  Rep.  267.  See,  further,  on  this  subject 
Sage  y.  Mayor,  164  N.  T.  61»  61  Am.  St  Bep.  602;  Stanberry  y. 
Mallory,  101  Kj.  49,  72  Am.  St  Rep.  889;  and  the  extended  note  to 
People  y.  Kirk,  68  Am.  St  Bep.  289-800. 

WATERS— DAMS-PRBSGBIPTIYB  RIOHTa— Tho  right  to  flow 
lands  or  to  raise  water  by  means  of  a  dam  may  be  acquired  by  an 
uninterrupted  adyerse  enjoyment  for  the  statutory  p^od:  Mono- 
graphic note  to  McCoy  y.  Danley,  67  Am.  Dec.  688,  689;  and  the  ar- 
tificial state  or  condition  founded  upon  prescription  becomes  a  sub- 
stitute for  the  condition  preyiously  existing,  and  from  it  arises  a 
right  on  the  part  of  those  interested  to  haye  the  new  condition  con- 
tinned.  Hence,  the  right  of  shore-owners  to  insist  that  one  who 
has  raised  the  waters  of  a  lake  by  means  of  a  dam,  and  acquired  a 
preacriptlye  right  to  do  so,  shall  not  remoye  the  dam  to  their  det- 
riment: Smith  y.  Youmans,  96  Wis.  108,  66  Am.  St  Rep.  80. 

MUNICIPAL  OORPORATIONa-INJUNOnONS.— A  city  in  its 
corporate  capacity  may  maintain  a  suit  in  equi^  to  obtain  an  in- 
junction to  preyent  threatened  obstructions  or  serious  unlawful  in- 
juries to  public  streets:  Ban  Claire  y.  Matzke,  86  Wis.  291,  89  Am. 
BL  Bep.  900;  Madison  y.  Mayers,  97  Wis.  899,  66  Am.  8t  B^p.  127. 


Whbbbatt  v.  Ellis. 

[108  Wmoovsa,  848.] 

APPBATj  bonds.— a  bond  on  appeal  from  an  Intermediate 
order  glyen  as  terms  of  a  stay  of  proceedings  pending  the  appeal 
and  conditioned  for  the  payment  by  the  party  appealing  of  any 
judgment  Anally  reooyered.  In  an  action,  refers  to  such  judgment  as 
may  finally  be  recoyered  in  that  action  in  the  trial  court 

APPEAL  BONDS-CONSIDBRATION.-If  an  appeal  bond  hi 
glyen  to  obtain  a  stay  of  proceedings  pending  the  appeal,  such  stay 
is  a  sufficient  consideration  for  the  bond. 

SURETYSHIPr-THB  DISCHARGE  OP  THE  PRINCIPAL 
in  a  bond*  by  operation  of  law,  does  not  discharge  the  sureties  there- 
in. 

APPEAL  BONDS-LIABILITY  OP  SURBnES-DISOHARGB 
OF  PRINCIPAL.— If  an  appeal  bond  is  conditioned  to  pay  any 
judgment  finally  recoyered  in  the  action,  the  regular  recovery  of  a 
judgment  therein  and  the  failure  of  the  appellant  to  pay  it  render 
the  sureties  on  the  bond  liable,  although  the  principal  may  have 
been  preyiously  discharged  from  his  liabilities  under  Insolyent  laws. 

BONDS— AMOUNT  RECOVERABLE.— In  an  action  on  a 
penal  bond,  the  amount  recoyerable  is  not  limited  by  the  penalty. 

▲M.  Sf.  RIP.,  VOL  LXXIV.-«6 
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It  may  alio  Indiida  damagw  In  exeeaa  of  tlio  penalty*  wttti  Inta^ 


BONDS— AMOUNT  BS>GOyBRABLB.— If  the  damages  to  M- 
enre  which  a  penal  bond  is  given  exceed  the  penalty  and  diaw  hi- 
tereet,  the  penalty  also  draws  Interest,  and  the  recovery  against  the 
sureties  may  Include  both  the  penalty  and  snch  Interest 

BONDS^DAMAGDS  FOR  BREACH— AMOUNT  RBCOYEB- 
ABI;B  against  SURBTIBS— interest.— if  the  clrcnmstanoes 
are  such  that  the  principal  is  chargeable  with  Interest  on  the  dam- 
ages accruing  from  the  breach  of  an  appeal  bond,  and  such  dam- 
ages are  equal  to  or  exceed  the  penalty  named  In  the  bond,  the  in- 
terest period  on  such  penalty  commences  at  the  same  time  as  that 
against  the  principal  on  such  damages,  and  when  the  bond  is 
breached,  the  penalty,  to  the  amount  of  the  damages,  immediately 
becomes  the  debt  of  the  sureties,  and  bears  Interest  the  same  in  all 
respects  as  any  other  debt  due  on  contract,  if  the  principal  claim 
bean  interest 

SURETYSHIP— tilABILITT  OP  SURBfTT  FOR  INTBRBST- 
DEMAND.— If  a  demand  upon  the  principal  is  necessary  to  start 
interest  running  against  him,  it  Is  necessary  as  to  his  sureties.  If 
the  daim  Is  wholly  unliquidated  so  that  a  demand  will  not  start  in- 
terest against  the  principal,  it  will  not  start  it  against  his  suretiesL 

SURETYSHIP- LIABILITY  OF  SURETY  FOR  INTEREST. 
Interest  on  the  penalty  in  an  appeal  bond,  conditioned  for  the  pay- 
ment of  any  judgment  recovered  against  appellant  In  the  trial  court 
commences  ftom  the  date  of  such  judgment  to  run  against  his  sure- 
ties on  the  amount  of  the  penalty,  when  the  damages  recovered  in 
the  trial  court  exceed  the  amount  of  such  penalty. 

Action  against  the  sureties  on  an  appeal  bond  given  by  tbe 
defendant,  Eilia,  and  hia  codefendants,  as  snretieSy  in  the  sum 
of  one  thousand  dollars,  conditioned  tiiat  he  would  pay  to  the 
plaintiff,  Whereatt,  such  judgment  as  he  might  recoyer  in  the 
action  appealed  from.  Under  the  bond  a  stay  of  proceedings 
was  had.  The  order  appealed  from  was  a£Bnned  by  the 
supreme  courts  and  thereafter  plaintiff  recoyered  judgment 
against  defendant  in  the  original  action  for  nineteen  hundred 
and  forty  dollars  and  twenty-five  cents,  of  which  he  collected 
from  defendant  five  hundred  and  fifty  dollars.  Before  the 
rendition  of  such  final  judgment,  but  after  the  case  had  been 
finally  tried  and  submitted,  the  defendant,  Ellis,  was  discharged 
of  his  liabilities  under  the  insolvent  laws  of  the  state.  There- 
after this  action  was  commenced  against  the  snreties  named  in 
the  appeal  bond  to  recover  the  amount  named  therein  ss  a 
penalty,  together  with  interest  from  the  date  of  the  judgment 
against  Ellis.  Plaintiff  recovered  judgment  and  the  sureties 
in  the  bond  appealed. 

Wickham  ft  Farr,  for  the  appellante. 

li.  A.  Doolittle  and  A.  J.  Sutherland,  for  the  respondenL 
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MABSHALLy  J.  The  first  Buggestion  a8  regards  why 
the  judgment  appealed  from  ia  wrong  ia  that  the  bond  was  for 
the  payment  of  the  judgment  rendered  in  the  anpreme  conrt^ 
not  that  rendered  in  the  circuit  court.  We  are  unable  to  eee 
any  merit  in  that  contention.  The  appeal  bond  for  coets 
coTered  the  only  judgment  that  by  any  possibility  could  haye 
been  contemplated  as  a  result  that  might  be  reached  on  the 
appeal.  The  only  other  judgment  that  could  have  been  in 
the  minds  of  the  parties,  as  one  that  might  be  subsequently 
obtained^  was  that  which  plaintiff  did  obtain  in  the  circuit 
court  after  the  determination  of  the  appeal;  so  the  conclu- 
sion is  reached  that  the  bond  was  given  to  secure,  to  the  ex- 
tent of  one  thousand  dollars,  the  circuit  court  judgment,  as 
respondent  contends. 

It  is  further  said  in  support  of  the  appeal  that  the  bond 
or  undertaking  is  without  consideration.  The  stay  order  waa 
one  that  the  trial  judge  was  authorized  to  grant  or  refuse 
in  his  discretion.  It  was  competent  to  grant  the  stay  upon  rea* 
sonable  terms.  Defendant  gaye  the  security  as  a  consideration 
for  the  stay  and  enjoyed  the  benefit  of  it  pending  the  appeal. 
That  was  ample  consideration  for  the  bond.  None  of  the 
large  number  of  cases  cited  to  our  attention  on  this  point  ap- 
pears to  bear  on  the  subject  adyersely  to  our  conclusion.  The 
case  here  does  not  inyolye  an  unnecessary  or  unauthorized  un- 
dertaking, or  an  undertaking  contrary  to  the  statute.  The  un- 
dertaking was  properly  required  by  the  trial  court  and  waa 
giyen  and  receiyed  in  accordance  with  the  order  of  the  court 

It  is  further  said  that  the  undertaking  was  not  deliyered; 
and  in  support  of  that  statutes  are  cited  in  regard  to  under- 
takings required,  thereby.  The  undertaking  in  question  was 
not  required  by  any  statute  regulating  the  manner  of  its  ser- 
yice.  It  was  a  bond  required  pursuant  to  judicial  discretion  and 
waa  served  in  precisely  the  manner  ordered  by  the  court  It 
would  be  useless  to  multiply  words  to  show  that  such  a  service 
is  sufficient 

^"^  It  is  contended  that  the  sureties  were  discharged  by  a 
discharge  of  the  principal.  The  circumstance  mentioned  in 
the  undertaking  required  to  fix  the  liability  of  the  sureties 
waa  the  rendition  of  judgment  against  the  principal  in  the 
pending  action  in  the  circuit  court  That  circumstance  oo- 
curred.  The  subsequent  perpetual  stay  of  execution  to  en- 
force the  judgment,  granted  in  proceedings  adyerse  to  the 
p]|dntiff,  did  not  affect  the  liability  of  the  sureties.    Before 
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it  wit  gnated  HhB  right  of  plaintiff  to  proceed  agtinflt  fhe 
•uretiee  on  the  undertaking  had  become  a  Tested  tight  to  prop- 
erty, and  it  could  not  be  dereeted  by  a  diachaxge  of  the  prin- 
dpal  by  operation  of  law.  That  ia  elementaiy.  The  numeToos 
cases  cited  by  appellants'  counsel  to  an  opposite  Tiew,  when 
carefully  examined,  do  not  support  it.  Wolf  y.  Stii;  99  U.  S. 
1,  seems  to  be  the  leading  case  on  the  subjecL  A  leterence  to 
that  case  shows  that  the  court  decided^  in  effect,  that  if  se- 
curity be  given  that  a  party  to  an  action  will  pay  any  judgment 
that  may  be  rendered  against  him  in  an  action,  and  judgment 
is  never  rendered  because  prevented  by  a  discharge  of  the  prin- 
cipal in  the  bond,  the  sureties  cannot  be  held,  for  the  obvious 
reason  that  the  contingency  upon  which  their  liability  was 
made  to  depend  was  rendered  impossible  by  the  discharge. 
Sigler  V.  Shehy,  16  Ohio,  471,  is  to  the  same  effect  Judgment 
was  never  rendered  against  the  principal  in  the  bond,  but  was 
rendered  against  his  assignee  in  insolvency,  who  prosecuted  in 
place  of  the  prindpaL  It  was  held  that  a  personal  judgment 
against  the  principal  was  requisite  to  fix  the  liability  of  the 
sureties.  Odell  v.  Wootten,  88  Ga.  225,  and  the  other  cases 
dted  by  appellants'  counsel  that  treat  direcUy  of  the  question 
are  to  the  same  effect  Brandt  on  Suretyship  and  Guaranty, 
section  150,  states  as  elementary  that  a  discharge  by  operation 
of  law  does  not  affect  the  sureties  on  the  bond  of  the  person 
discharged.  The  following  in  Phillips  v.  Solomon,  42  Ga.  192, 
is  quoted:  *^ThQ  discharge  of  the  prindpal,  whidi  discharges 
^'^  a  surety,  must  be  a  discharge  by  some  act  or  n^lect  of  the 
creditor,  and  a  discharge  by  operation  of  law,  being,  as  it  ii^ 
against  the  consent  and  beyond  the  power  of  the  creditor,  does 
not  discharge  the  surety/' 

LasUy,  it  is  contended  that  the  court  erred  in  allowing  a 
recovery  in  excess  of  the  penalty  of  the  bond.  It  was  an  andent 
doctrine,  and  is  still  followed  to  some  extent  in  England,  that 
the  penalty  in  a  penal  bond  limits  the  amount  of  the  recovery, 
however  much  the  actual  damages  of  the  obligee  may  be.  The 
practice  formerly  was  to  sue  for  the  penalty  and  take  judgment 
therefor,  with  a  provision  for  enforcing  the  judgment  to  the 
amount  of  plaintiff's  damages^  adjudicated  in  the  action  and 
fixed  by  the  judgment  The  strict  rule  that  a  recoveiy  cannot 
in  any  event  exceed  the  penalty  in  the  bond  has  very  little  sap- 
port  in  this  country,  and  the  practice  in  most  jurisdictions  has 
been  done  away  with  of  taking  a  judgment  in  form  for  the 
penalty  and  issuing  execution  for  actual  damagee^  the  matter 
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being  zegnlated  by  statute  providing  for  the  entry  of  judgment 
for  the  actual  damagea.  Such  is  the  situation  in  this  state: 
Ber.  Stats.  1878,  sec.  2890;  Heidtke  t.  Krause,  97  Wis.  118. 

In  accordance  with  the  great  weight  of  American  author- 
ity  the  judicial  rule  here,  as  to  interest,  is  that  when  the  dam- 
ages for  the  breach  of  a  pensl  bond  exceed  the  penalty,  the 
obligee  is  entitled  to  interest  on  the  penalty,  the  interest  period, 
however,  to  be  controlled  by  the  right  of  the  obligee  to  interest 
upon  the  damages  against  the  principal.  That  is  to  say,  when 
the  circumstances  are  such  that  the  principal  is  chargeable  with 
interest  on  the  damages  accruing  from  the  breach  of  a  bond 
and  such  damages  are  equal  to  or  exceed  the  penalty,  the  in- 
terest period  on  such  penalty  will  commence  at  the  same  time 
as  that  against  the  principal  on  such  damages:  Clark  v.  Wilkin- 
son, 59  Wis.  543.  When  the  bond  is  breached  under  this  rule, 
the  penalty,  to  the  amount  of  the  damages,  immediately  be- 
comes the  debt  of  the  sureties  ^^^  and  bears  interest  the  same 
in  all  respects  as  any  other  debt  due  on  contract,  if  the  principal 
?laim  bears  interest.  If  the  damages  are  certain  as  to  amount, 
or  may  be  made  certain  approximately,  either  by  mere  com- 
putation or  by  reference  to  known  market  values — ^in  short,  if 
the  damages  are  not  of  the  class  known  as  wholly  unliquidated, 
a  demand  on  the  principal  starts  the  interest  period  running 
against  him;  hence  against  his  sureties.  If  no  demand  is  neces- 
sary to  start  the  interest  period  against  the  principal,  none  ia 
required  against  the  sureties. 

This  court  omitted  to  decide  in  Clark  v.  Wilkinson,  59  Wis. 
543,  as  to  when  the  interest  period  on  the  penalty  of  a  bond, 
if  recoverable,  commences — ^whether  from  the  commencement 
c>f  the  action  or  the  time  of  the  breach  of  the  bond.  It  was 
said  that  the  cases  elsewhere  are  not  harmonious  on  the  sub- 
ject. An  examination  of  the  adjudications  of  other  courts 
shows  that  only  a  few  are  out  of  harmony  with  the  rule  that  the 
time  of  the  breach  of  the  bond  fixes  the  beginning  of  the  inter- 
est  period,  if  the  principal  is  liable  for  interest  from  that  time: 
Sutherland  on  Damages,  sec.  477;  United  States  v.  Arnold,  1 
GalL  348.  The  opinion  on  the  subject  in  the  latter  case  is  by 
Justice  Story.  The  following  words  are  used:  ^Tl  think  the  true 
principle,  supported  by  the  better  authority,  is  that  the  couft 
cannot  go  beyond  the  penalty  and  interest  thereon  from  the 
time  it  becomes  due  by  the  breach.'^  In  Wyman  v.  Bobinson, 
73  Me.  884, 40  Am.  Bep.  360,  the  court,  by  Peters^  X,  speaking 
on  the  subject  said,  in  substance:  ^^It  is  commcml;^  said  that 


S70  Whebbatt  9.  Bixia.  [WiBconsin, 

damagM  eannot  tzoeed  fhe  penalty  of  a  bond.  Bightly.imder- 
itoody  that  it  tnia  It  limita  the  amount  the  aaretieB  agreed 
to  pay,  but  they  mgmed  to  pay  that  amount  if  the  damages  snf • 
f  ezed  by  the  obligee  should  equal  it,  immediatdy  npon  the 
breach  of  the  bond.  So,  in  such  drcnnistancea,  if  the  full  pen- 
alty be  paid  at  the  date  the  bond  is  breached,  an  obligee  will 
get  no  more  than  the  sureties  agreed  to  pay.  If  the  obligation 
of  the  sureties  be  not  met  at  the  time  of  '^  the  breach  by  the 
principal,  they  become  liable  for  interest  from  that  time  be- 
cause of  their  failure  to  perform  the  oontracf  To  the  same 
effect  are  United  States  t.  Cnrtia,  100  U.  S.  119;  Bank  of 
Brighton  y.  Smith,  12  Alien,  243,  90  Am.  Dec  144;  Leighton 
T.  Brown,  98  Mass.  615;  Frink  y.  Southern  Eip.  Co.,  83  Ga.  8S; 
Burchfield  t.  Haffey,  84  Kan.  42. 

The  question  of  whether  interest  on  the  penalty  was  recover- 
able  in  this  case  is  determinable  by  the  rules  that  goyezn  other 
money  demands  on  contracts.  That  is^  from  the  time  it  ought 
to  have  been  paid  if  the  sum  was  then  certain  as  to  anunmt  or 
oould  be  made  refisonably  certain  by  computation  or  otfaerwiss; 
or,  in  other  word%  if  the  daim  was  not  of  the  character  called 
whoUy  unliquidated. 

If  tiie  amount  claimed  down  to  the  time  of  the  determination 
in  this  suit  remained  wholly  unliquidated,  then  no  interest  en 
the  penalty  could  properly  haye  been  recoyered  prior  to  fliat 
time.  If  the  breach  of  the  bond  was  complete  without  a  de- 
mand on  the  principal  or  sureties,  and  the  claim  was  not  wholly 
unliquidated,  then  such  demand  was  not  necessary  to  set  the 
interest  period  running  against  the  sureties;  otherwise  a  demsnd 
was  necessary.  The  commencement  of  a  suit  haa  no  signifi- 
cance on  the  question  of  interest  except  as  it  constitutes  a  de- 
mand. So  if  a  demand  would  not  have  started  the  interest 
period  in  operation  the  commencement  of  the  suit  did  not 
This  subject  was  reeentiy  so  fuUy  coyered  by  Mr.  Justice  Dodg^ 
in  Laycock  y.  Parker,  103  Wis.  161,  that  more  need  not  be  said 
in  regard  to  it  here. 

Applying  the  foregoing  to  this  case,  it  is  held  that  the  trisi 
court  rightly  allowed  interest  on  the  penalty  from  the  time  of 
the  rendition  of  the  judgment  in  the  principal  action.  That 
judgment  fully  settied  the  amount  of  the  damages  that  plaintiff 
was  entitied  to  recover  of  the  principal  in  the  bond,  and  the 
interest  commenced  to  run  thereon  at  once  under  the  statute 
in  regard  taanterest  on  judgments.  The  debt  of  the  principal, 
so  far  as  reiates  to  the  liabilitjy  of  ^^  the  sureties  on  the  bond. 
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doe  and  payable  without  demand  aa  soon  as  the  judgment 
was  rendered;  therefore,  the  breach  of  the  bond  was  completed 
hj  the  obligor's  failure  to  make  such  payment.  The  amonnt 
of  the  judgment  as  diminished  by  ooUections  made  thereon  ex- 
ceeded the  penalty  on  the  bond;  therefore  interest  commenced  to 
run  from  the  time  of  the  forfeiture,  the  date  of  the  judgment 
referred  to.  Such  was  the  ruling  of  the  trial  court,  and  the 
judgment  appealed  from  must  be  affirmed  accordingly. 

By  the  Court    The  judgment  of  the  circuit  court  itf  affirmed. 


APPRAIi  BONDS.— THE  GONSIDBBATION  for  an  appeal  bond, 
which  is  sustained  though  the  statute  has  been  complied  with  onlj 
substantially,  is  generally  said  to  be  the  prejudice  received  by  the 
ftppeUee  owing  to  the  stay  of  the  execution  of  the  judgment:  See 
monographic  note  to  Howell  t*  Alma  Mining  CkK,  88  Am.  St  Bep. 
TOi. 

APPBAL  BONDS.— WHAT  JUDGMBNT  the  sureties  on  an 
appeal  bond  bind  themselves  to  satisfy  Is  discussed  in  the  extended 
note  to  HoweU  v.  Alma  Milling  Co.,  88  Am.  St  Rep.  706-706. 

APPBAL  BONI>S— DISGHABGB  OF  PBINOIPAL.— Though 
there  is  authority  to  the  contrary,  the  better  rule  seems  to  be  that 
the  discharge  of  a  judgment  debtor  under  the  bankruptcy  laws  does 
not  release  the  sureties  on  his  appeal  bonds:  See  extended  note  to 
HoweU  T.  Alma  Milling  Go.,  88  Am.  St  Bep.  711. 

APPBAL  BONDS— MBASUBB  OF  BBGOVBBT  ON.— A  surety 
may  be  held  liable,  not  only  for  the  amount  of  the  principal  demand, 
but  also  for  tbe  costs  of  the  suit  and  damages  for  the  detention  of 
the  debt,  provided  the  total  does  not  exceed  the  penalty  fixed.  If 
tbe  Judgment  carries  interest  the  surety  is  chargeable  with  interest 
thereon  from  the  time  it  was  rendered:  See  monographic  note  to 
HoweU  V.  Alma  MiUing  Oo^  88  Am.  St  Bep.  715-717. 
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LIMITATION  OF  AGTIONS-OONFLIOT  OP  LAWS.-If  a 
citizen  of  one  state  having  a  claim  against  another  such  citizen  al- 
lows the  period  limited  by  law  for  Its  enforcement  to  expire,  he  can* 
not  then  go  into  another  state  and  enforce  such  claim  in  its  courts. 
In  such  case  the  defense  of  the  statute  of  limitations  is  a  vested 
property  right  subject  to  constitutional  protection. 

LIMITATION  OF  ACTIONS-VESTED  BIGHTS.— A  com- 
pleted period  of  statutory  limitation  upon  the  enforcement  of  a 
daim  not  only  takes  away  the  remedy  for  such  enforcement  but 
the  claim  also,  and  the  bar  of  the  statute  becomes  a  vested  right 

LIMITATION  OF  ACTIONS-VESTED  BIGHTS-OONSTI- 

TUnONAL  LAW.— If  the  statute  of  Umitations  has  run  against  a 
demand,  the  demand  is  gone,  for  the  reason  that  the. defense  of  the 
bar  of  tbe  statute  is  a  vested  right  which  the  legislature  cannot 
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take  awm7,  either  bj  repeal  or  afflnnatlTe  act  This  role  apfpUea 
whether  the  llmitatioii  affects  real  or  pereonal  property,  or  a  dalm 
on  contract  or  sounding  in  tort  The  right  to  the  cJefenae  of  the 
statnte,  when  f nllj  vested,  is  as  yaluable  a  property  right  as  a  right 
of  action*  and  is  equally  subject  to  oonstitntional  protection. 

LIMITATION  OF  ACTIONS— DHPBINBBV-VBflTBD  BIGHT 
^OONFLIOT  OF  LAWS.— If  the  operation  of  the  statute  of  limita- 
tions upon  the  remedy  Is  complete,  the  right  to  the  benefit  of  the 
bar  thus  created  Is  property,  and  protected  as  such  by  constltotional 
guaranty,  like  any  other  property,  and  such  protection  goes  with 
its  possoasor  into  any  jurisdiction  into  which  he  may  traveL 

J.  W.  Wi^gner  and  C.  H.  Van  Alstine,  for  the  appeDani^ 

Van  Dyke,  Van  Dyke  ft  Garter,  for  the  respondent. 

*^  MARSHALL^  J.  This  is  the  sole  question  we  are  called 
upon  to  decide  in  this  case:  If  a  citizen  of  a  sister  state,  haying 
a  claim  against  another  such  citizen,  allow  the  period  limited 
by  law  for  its  enforcement  in  the  courts  of  such  state  to  expire, 
can  he  then  come  into  this  state  and  enforce  such  claim  in  its 
courts  if  the  necessary  service  can  be  obtained  to  give  the  court 
jurisdiction  of  the  defendant  in  the  action? 

It  is  conceded  that  the  effect  of  the  statute  of  limitations  of 
this  state  extinguishes  the  right  upon  which  it  has  completdy 
operated:  Brown  t.  Parker,  28  Wis.  21;  Knox  t.  Cleyeland,  13 
Wis.  245;  Sprecher  v.  Wakeley,  11  Wis.  432;  Eahn  t.  Lesser,  97 
Wis.  217.  It  is  further  conceded  that  if  the  statute  of  limits- 
tions  of  the  state  of  Illinois  has  the  same  effect,  plaintiff's  daim 
was  extinguished  before  this  action  was  commenced,  and  hence 
defendant  was  entitled  to  the  judgment  rendered.  It  is  the 
universal  rule  that  so  long  as  a  limitation  act  operates  on  the 
remedy  only,  the  law  of  the  forum  governs.  When  the  right 
itself  has  been  extinguished  by  the  effect  of  the  limitation  set 
upon  it,  such  effect  attaches  to  and  becomes  inseparable  from 
such  right  in  the  courts  of  this  state. 

Expressions  of  like  character  as  above  are  found  in  numer- 
ous adjudications,  yet  the  subject  is  frequentiy  reviewed  by  the 
courts  for  want  of  an  accurate  understanding  of  terms.  In 
Baker  v.  Stonebraker,  86  Mo.  838;  this  statement  of  the  rule 
was  made:  'The  doctrine  is  well  established  that  where  the 
limitation  operates  to  extinguish  the  contract  or  debt,  the  case 
no  longer  falls  within  the  law  of  limitations  on  the  remedy 
merely.  In  such  cases  when  the  debt  or  judgment  is  sued  on  in 
another  state,  the  lex  loci  contractus,  and  not  the  '^^  lex  fori, 
is  to  govern.**-  To  the  same  effect  are  Story  on  Conflict  of 
Laws,  sec.  682;  Shelby  v.  Guy,  11  Wheat.  361;  Perkins  v.  Guy, 
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55  MiBB.  153,  80  Am.  Bep.  510;  Woodman  y.  Fulton,  47  Mi8& 
682;  McCracken  Co.  y.  Mercantile  T.  Co.,  84  Ey.  344;  Wires  t. 
Farr,  35  Vt.  41;  WWtehnrst  T-  Dey,  90  N.  C.  542;  Wood  on 
Limitations  of  Actions,  sec.  IS. 

What  is  meant  by  the  term  ''extinguish  the  righf  as  used 
in  the  adjudications  and  by  the  teztwnters,  in  discussing  the 
subject  under  consideratiou,  is  not  actual  satisfaction  of  the 
right  by  the  operation  of  the  statute  of  limitations.  The  idea 
is  that  a  right  to  insist  upon  the  statutory  bar  is  a  vested  prop- 
erty right  protected  by  ^e  constitution,  the  effect  of  which  is 
to  forever  prevent  the  judicial  enforcement  of  the  demand  af- 
fected  by  it,  against  the  will  of  the  owner  of  the  prescriptive 
right  Deprivation  of  the  remedy  under  such  circumstances 
that  there  can  be  no  adverse  restoration  of  it  is  a  destruction  or 
extinguishment  of  the  right  to  which  such  remedy  relates.  The 
law  deals  only  with  enforceable  rights,  and  if  such  a  right  be 
changed  to  a  mere  moral  obligation,  in  a  legal  sense  it  no 
longer  exists  at  all. 

It  follows  necessarily  that  when  a  defense  to  a  right  haa 
become  vested  beyond  recaD  without  consent  of  the  person  in 
whose  favor  it  operates,  so  that  his  adversary  is  powerless  to 
enforce  such  right  beyond  power  of  adverse  restoration,  it  is,  to 
all  intents  and  purposes,  as  effectually  satisfied  as  if  paid  or 
otherwise  discharged.  As  the  court  put  it  in  Woodman  v.  Ful- 
ton, 47  Miss.  682:  ''The  bar  created  by  the  statute  of  limitations 
18  as  effectual  as  payment  or  any  other  defense,  and  when  once 
vested  cannot  be  taken  away  even  by  the  legislature."  That  is 
the  doctrine  of  this  court  expressed  in  many  cases.  In  Sprecher 
V.  Wakeley,  11  Wis.  432,  this  rule  was  approved  as  to  the  effect 
of  a  completed  limitation  period  upon  the  title  to  property.  A 
bar  produced  by  operation  of  the  statute  of  limitations  to  an 
action  upon  a  contract  is  as  effectual  as  payment  or  any  other 
defense,  and  although  ^^  it  is  a  general  principle  that  the 
statute  bars  only  the  remedy  and  does  not  destroy  the  right,  yet 
where  the  defense  has  been  vested  no  subsequent  renewd  of  the 
right  to  sue,  as  by  repeal  of  the  statute  or  otherwise,  without 
consent  of  the  party  entitled  to  the  defense,  operates  to  take 
away  or  destroy  such  defense.  In  Brown  v.  Parker,  28  Wis.  21, 
the  rule  was  decided  to  apply  to  property  rights  as  well  as  to 
tangible  property,  on  the  ground  that  a  vested  right  of  defense 
is  itself  property  and  supersedes,  annuls,  and  extinguishes  that 
upon  which  it  operates.  That  doctrine  has  ever  since  been  the 
law  of  this  state^  and  it  is  now  too  firmly  entrenched  in  our  jur- 
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iqnnidenoe  to  be  open  to  question^  whateyer  may  be  the  ii 
Tidnal  or  eyen  coUectiTe  opinions  of  judges  as  to  whether  the 
question  was  settled  light  or  wrong  originally:  Pleasants  t. 
Bohrer,  17  Wis.  577;  Austin  ▼.  Saveland,  77  Wis.  108;  HoweU 
T.  Howell,  16  Wis.  55;  Lindsay  t.  Fay,  28  Wis.  177;  Arimond 
T.  Green  Bay  eta.  Co^  tfl  Wis.  816;  Carpenter  t.  States  41  Wis. 
86;  Pierce  t.  Seymour,  58  Wis.  872,  88  Am.  Bep.  737.  Nerer- 
thdess,  we  should  say  that  the  logic  of  the  opinion  in  Brown  t. 
Parker,  28  Wis.  21,  and  in  the  cases  which  preceded  and  fol- 
lowed,  treating  of  the  subject,  is  far  more  satisfactory  dian 
that  of  decisions  elsewhere  holding  that  there  cannot  be  a  prop- 
erty right  in  a  defense^  and  that  one's  financial  safely,  so  far  as 
relates  to  money  demands,  is  hedged  about  by  stato  lines,  and 
even  there  may  be  the  subject  of  legislatiTe  interference.  The 
reasoning  that  gives  to  limitotion  acta^  as  regards  all  property, 
interests,  and  claims,  the  effect  of  an  irreyocable  sentence  of 
silence  which  is  protected  as  property  by  constitational  guar- 
anties, is  reasonable  in  our  judgment.  We  are  not  unmindful 
of  the  fact  that  this  doctrine  is  not  sustained  by  the  supreme 
court  of  the  United  States^  but  that  cannot  change  our  yiews 
at  this  late  day  as  to  the  effect  of  our  own  stetute,  nor  as  to  the 
effect  in  this  stete  of  the  stetutes  of  a  sister  stete,  which  haye 
receiyed  at  home  the  same  construction  giyen  to  similar  *^ 
statutes  here.  As  said  in  Pierce  y.  Seymour,  52  Wis.  272,  88 
Am.  Bep.  737,  it  is  the  settled  law  in  this  stete  that  a  completed 
statutory  period  of  limitetions  upon  the  enforcement  of  a  claim 
not  only  takes  away  the  remedy  for  such  enforcement^  but  the 
claim  also. 

The  foregoing  conclusion  differs  from  the  yiews  of  the  fed- 
eral supreme  couriv  as  before  indicated,  in  that  it  is  there  held 
that  a  mere  defense  of  the  stetute  of  limitetions  is  not  a  prop- 
erty right  upon  which  constitutioiial  guaranties  can  operate; 
that  unless  coupled  with  title  to  property  the  bar  of  the  stetute 
in  one  jurisdiction  will  noi  be  effectlye  in  another;  that  as  to 
mere  money  demands  it  operates  on  the  remedy  only,  and  the 
law  of  the  forum  goyems.  It  is  there  recognized,  as  held  in 
this  opinion,  that  the  point  of  difference  between  ^e  two  doc- 
trines IB  whether  a  defense  of  the  stetutoiy  bar  to  the  enforce- 
ment of  a  right  is  itself  property,  and  tiist  the  effect  of  an 
aiBrmatiye  holding  is  that  such  property  right  extinguishes  the 
right  upon  which  it  operates.  In  the  leading  case  on  the  sub- 
ject—Campbell y.  Holt,  116  U.  S.  620— the  court  diyided. 
Justice  Miller,  who  deliyered  the  opinion  upon  which  the  ded- 
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non  was  baaed,  zamarked:  '^e  are  imaUe  to  eee  bow  a  man  ean 
be  said  to  bave  a  property  rigbt  in  tbe  bar  of  tbe  atatate  as  a 
defenae  to  bia  promiae  to  pay*  In  tbe  most  liberal  extenaion  of 
the  nae  of  tbe  word  'property/  it  is  new  to  call  tbe  defenae  of 
lajme  of  tune  to  tbe  obligation  to  pay  money  'property/  **  On 
the  other  band.  Justice  Bradley,  with  whom  Justice  Harlan 
eoneorred,  in  e  dissenting  opinion  replete  with  nnanawerable 
logie^  said  tbe  constitutional  guaranty  against  depriyation  of 
property  witbont  dne  process  of  law  'Sraa  intended  to  protect 
e^eiy  Taluable  right  which  a  man  haa.  Tbe  term  'property' 
[in  tbe  constitoftional  proyision]  embracea  all  TalnaUe  interesta 
which  a  man  may  possess  ontaide  of  himself;  that  is  to  say,  out- 
dde  of  life  and  liberty.''  It  ''extends  to  every  species  of  vested 
ri(^  •  •  .  .  An  exemption  from  a  demsflod  or  an  immunity  ^'^ 
fiom  prosecution  in  a  suit  is  aa  valuable  to  tbe  one  party  as  the 
right  to  the  demand  or  to  prosecute  tbe  suit  is  to  tbe  other. 
The  two  tbings  are  oorrelatiye^  and  to  say  that  tbe  one  is  pro- 
tected hj  oonatitotional  guarantiee  and  the  other  not  seems  to 
me  almost  an  absurity.  My  property  is  aa  much  imperiled  by 
an  action  against  me  for  money  aa  it  is  by  an  action  against  me 
for  my  land  or  my  goods.  Is  not  a  right  of  defense  to  such  an 
action  of  tbe  greatest  value  to  me?  If  it  is  not  property  in  tbe 
sense  of  the  oonstitution,  tben  we  need  another  amendment  to 
that  instrument;  but  it  seems  to  me  there  can  hardly  be  a  doubt 
tbat  it  ia  property.**  Tbe  opinion  ia  supported  by  an  abun- 
dance of  authority  cited.  It  states  tbe  doctrine  of  tbis  court  on 
tbe  subject  with  strict  accuracy.  It  remains  to  be  seen  whether 
the  doctrine  of  the  Illinois  court  is  tbe  same. 

Now,  notwithstanding  numerous  statements  by  the  Illinoia 
supreme  court  tbat  tbe  statute  of  limitations  acts  on  tbe  rem- 
edy, if  it  holds  tbat  a  completed  statutory  period  of  limitation 
in  favor  of  a  person  charged  with  a  liability  is  a  vested  property 
right,  that,  aa  indicated,  is  the  same  as  holding  that  it  extin- 
guishes the  right  affected  by  it.  In  other  words,  while  the  test 
of  whether  the  statute  of  limitations  of  Illinois,  when  fully  run 
upon  a  claim,  bars  the  right  to  such  daim  in  the  oourta  of  this 
state,  is  whether  it  extinguishes  such  right  in  Illinois,  the  test 
of  whether  such  is  its  effect  in  such  state  is  whether  the  right 
to  the  benefit  of  the  statutory  bar  is  there  considered  a  consti- 
tutional privilege  that  cannot  be  taken  from  ita  possessor  ad- 
versely. 

In  the  light  of  the  foregoing,  we  turn  to  Board  of  Education 
V.  Blodgetl^  155  HI.  441,  46  Am.  St  Bep.  848,  and  there  find 
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the  principle  decided  ia  Brown  t.  Parker,  28  Wib.  81,  m* 
nonnced  u  the  law  of  that  state.  The  court  said,*  in  aobsteace, 
that  when  the  atatute  of  limitationB  haa  nm  againat  a  denand, 
the  demand  is  gone,  hecaitse  the  defense  of  the  bar  of  the  atatnte 
is  a  Tested  right  which  the  l^islature  cannot  take  away^  either 
^'^  by  a  repeal  of  the  statute  or  by  an  affirmatiTe  act,  and  that 
the  rule  applies  whether  the  limitation  aff ecta  real  or  penooal 
property,  or  a  claim  on  contract  or  sounding  in  tort;  that  the 
right  to  a  defense,  when  fully  Tested,  is  as  TaluaUe  aa  a  li^ 
of  action,  and  ia  equally  subject  to  constitutional  protection. 
No  expression  found  in  the  books  goes  further  than  that,  not 
CTen  liie  dissenting  opinion  of  Justice  Bradley  in  Campbell  t. 
Holt,  115  U.  8.  620.  In  a  still  hter  case— Fish  t.  Farwell,  160 
HL  286 — ^the  court  said:  ^A  right  of  defense  againat  a  money 
demand  arising  from  the  complete  running  of  the  statute  of 
limitations  is  property  within  the  protection  of  the  conatittt- 
tional  guaranty  of  due  process  of  law.** 

Now,  to  go  further  with  the  Ulinoia  cases  would  serre  no 
Taluable  purpose.  It  may  be  conceded  that  there  are  many 
expressions  found  in  them  to  the  effect  that  limitation  acts 
operate  on  the  remedy,  as  in  Suppiger  t.  Gruaz,  137  SI.  216, 
to  which  our  attention  waa  particularly  iuTited.  Such  ex- 
pressions, howcTer,  are  not  inconsistent  at  all  with  the  un- 
doubted rule  of  the  Illinois  court  that  when  the  operation  of 
the  statute  upon  the  remedy  is  complete  the  right  to  the  bene- 
fit of  the  bar  thus  created  is  property  and  protected  as  such  by 
the  constitutional  guaranty  like  any  other  property,  and  that 
such  protection  goes  with  its  possessor  into  any  jurisdiction  into 
which  he  may  trsTd. 

So,  it  ia  as  plain  as  English  words  can  atate  it  that  the  bar 
of  the  statute  of  limitations  of  Illinois^  upon  a  remedy  in  ita 
courts,  is  a  Tested  property  right  which  f oreTcr  extinguiahea 
there  a  cause  of  action  upon  which  it  operates;  therefore  such 
bar  is  likewise  effectual  here  if  seasonably  pleaded  and  insisted 
upon.  That  was  done  in  this  case^  and  it  warranted  the  judg- 
ment appealed  from. 

By  the  Court  The  judgment  of  the  anpezior  oouxt  is  al» 
firmed. 

Dodge,  J.,  di 


LIMITATION  OP  ACTIONS-OONFLIOT  OP  LAWS.— If  ao  SC» 
tlon  Is  barred  by  the  law  of  the  place  of  a  defendant* s  reeidenosw 
it  ia  barred  in  another  state  the  same  as  though  it  had  arisen  there: 
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Bteer  ▼.  Snoddy,  7  Ind.  442,  65  Am.  Dec.  740.  This  is  true  If  the 
statute  has  extinguished  the  right  of  action,  but  not  If  it  has  ex- 
tlngoished  the  remedy  only:  Perkins'  t.  Guy,  55  Miss.  158,  80  Am. 
Rep.  610.  Bee,  too,  Carson  t.  Hunter,  46  Mo.  467,  2  Ajn.  Bep.  529» 
and  the  extended  note  to  Bulger  y.  Boche,  22  Am.  Dec  863-366. 

LIMITATION  OF  ACTIONS— VESTED  BIGHTS.^^The  right  to 
plead  the  statute  of  limitations  after  it  has  run  and  become  a  bar 
to  a  demand  arising  either  ex  contractu  or  ex  delicto,  is  a  Tested 
right,  and  cannot  be  taken  away  by  a  subsequent  statute:  Law- 
rence T.  LouiSYiUe,  96  Ky.  505,  49  Am.  St  Bep.  809;  Board  of  Bdo- 
eatSon  t.  Blodgett,  156  IlL  441,  46  Am.  St  Bep.  84^  and  noia. 
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Light  Compant* 

[108  Wmomnr,  472.] 

inSTAKB  OF  FACrr,  WHAT  I&~A  mistake  of  fitet  to  an 
nneonsclous  ignorance  or  forgetfulness  of  the  existence  or  nonexist- 
coee  of  a  fact  past  or  present  material  to  the  contract 

MISTAKE  OF  FACT,  WHEN  NOT  BELIEVED  AGAINST — 
If  a  mistake  is  made  as  to  some  fact  which,  though  connected  with 
the  transaction,  to  merely  incidental,  and  not  a  part  of  the  Tery  sub- 
ject matter  or  essential  to  any  of  its  terms,  or  if  the  complaining 
party  fails  to  show  that  his  conduct  was  in  reality  determined  by  it 
the  mistake  is  not  ground  for  relief,  either  affirmative  or  defensive. 

MISTAKE  OF  FACT,  WHEN  NOT  BELIEVED  AGAINST.— 
If  parties  have  entered  into  a  contract  based  upon  uncertain  or  con- 
tingent events,  purposely,  as  a  compromise  of  doubtful  claims  aria* 
ing  from  them,  no  rescission  can  be  had  on  the  ground  of  mtotake  of 
fact  in  the  absence  of  bad  faith,  though  the  facts  turn  out  very  dif- 
ferently from  the  expectation  of  either  or  both  of  the  parties. 

I^IISTAKE  OF  FACT.— THE  COMPBOMISB  of  doubtful 
claims  for  personal  injury  to  highly  favored  by  the  law,  and  any 
contract  by  which  there  is  a  fair  meeting  of  the  minds  of  the  par- 
ties to  that  end  must  be  adopted  by  the  courts.  The  question  in 
each  case  is.  Did  the  minds  of  the  parties  meet  upon  the  under- 
standing of  the  payment  and  acceptance  of  something  in  full  settle- 
ment of  the  defendant's  liability?  If  they  did,  without  fraud  or 
unfair  conduct  on  either  side,  the  contract  must  stand,  although 
subsequent  events  may  show  that  either  party  made  a  bad  bargain, 
because  of  a  wrong  estimate  of  the  damages  which  would  accrue. 
Such  compromise  cannot  be  avoided  for  a  mistake  of  fact 

MISTAKE  OF  FACT  —  PBEGNANOY  —  BELEASE  OF 
CLAIM  FOB  DAMAGES. — A  mistake  as  to  the  pregnancy  of  a  mar- 
ried woman,  or  a  state  of  doubt  as  to  such  pregnancy,  with  a  be- 
lief of  the  probability  of  its  nonexistence,  is  not  such  a  mistake  aa 
to  an  Intrinsic  fact  as  warrants  the  rescission  of  a  release  to  a 
street-car  company,  executed  by  such  woman,  and  her  husband,  in 
good  faith,  without  fraud  or  unfair  dealing  by  either  party,  of  all 
claims  for  damages  arising  as  the  result  of  a  fall  from  one  of  the 
company's  cars. 

Action  to  set  aside  a  release  of  all  claims  for  personal  dam« 
ages  against  a  street-car  company.    Plaintiff  was  injured  bj 
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jumping  from  a  street-car  imder  such  drcomstances  as  to  make 
the  liability  of  the  car  company  probable.  PlaintifTs  huBband 
demanded  a  settlement  for  the  injury  from  the  car  company, 
and  he  and  his  wife  joined  in  a  release,  for  a  certain  som  of 
money,  of  all  claims  or  demands  for  damages  against  the  com- 
pany arising  from  the  injnry  to  her  so  received.  He^  by  this 
suit,  sought  to  annnl  sach  release,  on  the  groimd  of  a  mutual 
mistake  of  fact  as  to  the  pregnancy  of  the  woman  injured  at 
the  time  of  the  accident.  Judgment  for  plaintiff  and  the  do* 
f  endant  appealed. 

Spooner,  Bosencranti  ft  George^  for  the  appellant. 
F.  S.  Fish  and  O.  W.  Haaeltony  for  the  reBpondenL 

«76  DODGE,  J.  The  dicnit  court's  finding  of  entire  ab- 
sence of  anything  like  fraud  perpetrated  by  the  defendant  or  its 
representatiye  upon  the  plidntiff  is  certidnly  not  antagonised 
by  the  preponderance  of  the  eyidence.  Indeed,  the  conduct 
of  the  defendant's  physician  seems  to  haTe  been  in  accordance 
with  t|ie  most  scrupulous  rules  of  professional  and  contractual 
ethics.  He  refrained  from  visiting  the  plaintiff  for  examina- 
tion until  he  had  secured,  at  the  company's  ftTpunwe,  the  at- 
tendance of  her  regular  physician.  He  at  no  time  assumed  to 
treat  her  or  intrude  upon  the  relations  between  her  and  her  at- 
tending physician.  He  refrained  from  any  negotiation  for  set- 
tlement until  he  could  meet  her  in  company  with  her  huaband. 
The  judgment^  however,  proceeda  exclusively  upon  what  la 
termed  by  the  court  below  ^a  mistake  of  fact,**  which  ia  predi- 
cated upon  the  fourth  finding,  that  both  she  and  the  defend- 
ant's physician  ''believed"  she  was  not  pregnant. 

•A^e  rp^  formulate  an  accurate  and  practically  applicable  defi- 
nition of  the  mistake  of  fact  which  will  warrant  resdsaion  of  a 
contract  has  been  apparently  well-ni{^  the  despair  of  lav- 
writers.  Indeed,  no  definition  or  general  rule  has  been  in- 
vented which  is  sufficient  or  accurate,  except  by  immediately 
surrounding  it  with  numerous  exceptions  and  qualifications 
more  important  than  itsell  Thia  is  not  surprising,  in  view  of 
the  fact  that  the  whole  doctrine  is  an  invaaon  or  reatriction 
upon  that  most  fundamental  rule  of  the  law,  that  oontraetB 
which  parties  see  fit  to  make  ahall  be  enforced,  and  in  view  of 
the  further  consideration  that  one  or  both  of  the  parties  is 
often,  if  n9t  usually,  ignorant  or  forgetful  of  some  &ct% 
thoughtfulness  of  which  might  vary  his  conduct. 
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The  most  philosophical  definition  we  have  found  ia  that  pre- 
sented by  Pomeroy  (Pomeroy^s  Equity  Jniispradence,  sec  839): 
''An  nnconscioiis  ignorance  or  f orgetfulness  of  the  existence  or 
nonexistence  of  a  fact,  past  or  present,  material  to  the  con- 
tract/' This  definition  contains  seyeral  elements,  each  of 
which,  as  above  suggested,  must  be  explained  and  qualified  in 
its  practical  application*  Thus,  the  ignorance  must  be  uncon- 
scious; that  is,  not  a  mental  state  of  conscious  want  of  knowl- 
edge whether  a  fact  which  may  or  may  not  exist  does  so:  Kerr 
on  Fraud  and  Mistake,  432.  This  idea  is  inrolyed  in  and  fur- 
nishes a  reason  for  the  exception  pointed  out  by  Dixon,  C.  J., 
in  Hurd  t.  Hall,  12  Wis.  112,  127,  on  authority  of  Kelly  r. 
Solari,  9  Mees»  ft  W.  64,  yiz.:  ''Where  a  party  enters  into  a  con- 
tract, ignorant  of  a  fact,  but  meaning  to  waive  all  inquiry  into 
it^  or  waiyes  an  inyestigation  after  his  attention  has  been  called 
to  it,  he  is  not  in  mistake  in  the  legal  sense.  These  limitationa 
are  predicated  upon  common  experience  that»  if  people  contract 
under  such  circumstances,  they  usually  intend  to  abide  the  reso- 
lution either  way  of  the  known  uncertainty,  and  have  insieted 
on  and  receiyed  coneideration  for  taking  that  chance." 

Akin  to  the  rule  that  the  ignorance  must  be  unconscious^ 
though  going  still  further  as  an  exception,  is  the  other  rule, 
^^^  that  ignorance  must  not  be  due  to  n^ligence,  although 
there  be  no  actual  suspicion  with  reference  to  the  fact  in  ques- 
tion: Pomeroy'a  Equity  Jurisprudence,  sec.  856;  Kerr  on  Fraud 
and  Mistake,  406;  Hurd  t.  Hall,  12  Wis.  126;  Conner  y.  Welch,. 
61  Wis.  431.  The  last  ease  is  a  good  illustration*  A  mort- 
gagee took  a  new  mortgage  and  released  an  old  one  on  the  un- 
derstanding that  his  new  lien  took  the  place  of  the  old,  in  ignor- 
ance of  existence  of  a  subsequent  judgment  against  the  mort* 
gagor.  The  court  held  that  because  he  had  some  knowledge  of 
the  latter's  embarrassed  condition,  it  was  negligence  not  to  haye^ 
inyestigated  as  to  judgments^  and  refused,  notwithstanding  tho 
mistake^  to  rescind  the  transaction  and  reinstate  his  former 
lien. 

Passing  the  requirement  that  the  fact  as  to  which  miabiko 
is  made  must  be  either  past  or  present — for  it  is  obyious  that 
the  coming  into  existence  of  any  future  fact  must  at  the  time  of 
contracting  haye  been  understood  to  rest  in  conjecture,  and  the 
contingency  thereof  to  haye  been  aasomed  by  both  parties — an* 
other  essential  element  of  the  definition  is  that  the  fact  in- 
yolyed  in  the  mistake  must  haye  been  as  to  a  material  part  of 
the  contract,  or^  as  better  expressed  by  Mr.  Beach  (Beach  aa 
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Modem  Equity  Jurisprudence,  sees.  62,  63),  an  intrinsic  fsct; 
thAt  is,  not  merely  aMierial  in  the  sense  that  it  might  have  had 
weight  if  known,  but  that  its  existence  or  nonexistenoe  was  in- 
trinsic to  the  truisaction— one  of  the  things  actually  contracted 
about  As,  in  the  f^milUr  illustration  of  the  sale  of  a  hone^ 
the  existence  of  the  horse  is  an  intrinsic  fact.  Another  partial 
expression  of  this  requisite^  adopted  by  Mr.  Pomeroy  (Pomeroy's 
Equity  Jurisprudence,  sec.  866),  is  as  follows:  'Tl  a  mistake  is 
made  as  to  some  fact  which,  though  connected  with  the  trans- 
action, is  merely  incidental  and  not  a  part  of  the  Tery  snbjeet 
matter  or  essential  to  any  of  its  terms,  or  if  the  oomplaining 
party  fails  to  show  that  his  conduct  was  in  reality  determined 
by  it,  in  either  case  the  mistake  will  not  be  ground  for  relief 
aflSrmatiye  or  defensive.''  The  last  ^^  part  of  this  statement 
is  adopted  in  Elauber  y.  Wright,  62  Wis.  303,  308;  Orymes  T. 
Sanders,  93  U.  S.  66,  60. 

Some  iUustrative  cases  of  this  aspect  of  the  subject  may  serve 
to  elucidate.  The  damaged  condition  of  a  ship  at  sea,  as  to 
which  both  parties  to  her  sale  are  ignorant,  held  merely  a  col* 
lateral  circumstance,  and  not  an  intrinsic  fact:  Barr  t.  OibsoOt 
S  Mees.  ft  W.  390.  Financial  condition  of  a  debtor  is  not  in- 
trinsic to  a  compromise  and  release  of  his  debt,  so  that  mistake 
thereon  will  justify  rescission:  Dambmann  r.  Schulting,  76  N. 
Y.  66y  63.  Ignorance  of  declaration  of  peace,  greatly  enhanc- 
ing yalue  of  merchandise,  will  not  justify  rescission  of  sale; 
Laidlaw  ▼.  Organ,  2  Wheat.  178.  SufSciency  of  security  for  a 
debt  purchased  as  part  of  firm  assets  not  intrinsic:  S^nr  y 
Tingley,  11  Conn.  134,  143.  Certain  United  States  bonds  had 
been  extended,  and,  as  a  result,  were  commanding  premium  in 
market;  held  not  ^'of  the  essence''  of  a  sale  at  par,  both  parties 
being  ignorant  as  to  both  extension  and  premium:  Sankey  y. 
Fir^  Nat.  Bank,  78  Pa.  St  48,  66.  One  who  had  built  a  mill 
partly  on  land  of  another  purchased  of  that  other  two  lots,  both 
parties  supposing  them  to  include  the  mill,  which,  however,  was 
found  to  be  on  a  third  lot.  Court  refused  to  rectify,holding  that 
the  contract  related  to  purchase  and  sale  of  the  lots  named,  and 
that,  though  presence  of  mill  on  one  of  them  might  have  been 
an  important  consideration,  it  was  not  the  fact  as  to  which  they 
contracted,  not  intrinsic  to  the  transaction:  Webster  t.  Starl^ 
10  Lea,  406.  Fact  that  a  specific  tract  of  land  contains  lea 
than  supposed,  not  affecting  identity  of  thing  purchased,  is  not 
^'of  the  very  subject  matter  of  the  sale":  Thompson  t.  JacksoDf 
•  3  Rand.  607,  16  Am.  Dec.  72L 


Jiine«  1899.]  Kowalkb  «•  Milwaukbb  Electric  etc.  Co.    881 

The  foiegoing  is  fhe  prindple  on  which  is  founded  {he  role 
wdl  stated  by  Mr.  Eerr  (Kerr  on  Fraud  and  Mistake,  433),  as 
follows:  *'Care  must  be  taken  in  distinguishing  cases  where  the 
parties  are  under  a  mutual  mistake  as  to  the  subject  matter  of 
•  contract  from  cases  where  there  is  no  doubt  as  to  the 
subject  ^^  matter,  but  the  one  has  in  fact  sold  more  than 
he  thought  he  was  selling,  and  the  other  got  more  than*he  ex- 
pected^' — ^illustrating  by  sale  of  a  leasehold  having  longer  to  run 
than  supposed:  Okill  y.  Whittaker,  1  De  Qex  ft  S.  83. 

A  further  limitation  upon  the  maxim,  Ignorantia  facti  ez- 
eusa^  especially  applicable  to  cases  like  the  present,is  that  where 
parties  haye  entered  into  contract  based  upon  uncertain  or  con- 
tingent events,  purposely,  as  a  compromise  of  doubtful  claims 
arising  from  them,  in  absence  of  any  bad  faith,  no  rescission 
can  be  had,  though  the  facts  turn  out  very  differently  from  the 
expectation  of  either  or  both  of  the  parties.  In  such  classes  of 
agreements  the  parties  are  presumed  to  calculate  the  chances, 
receive  compensation  therefor,  and  assume  the  risks:  Pomeroy's 
Equity  Jurisprudence  sec  855;  Beach  on  Modem  Equity 
Jurisprudence^  sees.  43,  56;  Continental  Nat.  Bank  v.  McOeoch, 
92  Wis.  286,  313.  It  is  too  obvious  to  require  more  than  state- 
ment that,  if  parties  fairly  agree  to  abide  uncertainty  as  to  past 
or  as  to  future  events^  they  must  do  so:  Eercheval  t.  Doty,  81 
Wis.  476. 

Applying  {he  definitions  and  rules  of  law  above  set  forth, 
with  their  qualifications,  to  the  facts  of  this  case,  it  is  clearly 
apparent  that  if  there  was  a  mistake,  in  the  sense  in  which  that 
word  is  used  in  the  law,  the  fact  as  to  which  such  mistake  ex- 
isted was  not  an  intrinsic  one;  it  was  not  of  the  subject  matter 
of  the  contract.  There  was  no  mistake  or  misunderstanding  as 
to  the  acts  of  the  defendant  nor  as  to  the  injuries  which  the 
plaintiff  had  received.  The  effect  of  those  injuries  was,  of 
course,  problematical  and  conjectural.  That  very  uncertainty 
entered  into  the  compromise  made,  and  was  the  consideTation  of 
a  certain  sum  on  one  side  and  the  surrender  of  any  larger  sum 
on  the  other.  The  elements  of  the  contract  of  settlement  were: 
1.  Whether  defendant  was  liable;  and  2.  What  amount,  in  view 
of  all  the  eontingenciesy  should  be  paid  and  received  in  sat- 
isfaction of  such  liability,  and  the  question  of  the  plaintiff's  ^^^ 
condition,  whether  pregnant  or  not^  was  merely  a  collateral 
question.  It  was  no  part  of  the  injury  caused  by  defendant  mm 
anything  for  which  damages  should  be  paid.  At  most^  it  was  bm 
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one  of  the  forroimding  conditions  which  might  or  might  not  in- 
crease the  effect  of  Uie  injuries.  It  is  probably  true,  in  the 
great  majority  of  personal  injury  cases,  that  the  -effect  which 
the  injuries  received  may  have,  as  to  time  of  disability,  quantum 
of  suffering,  and  the  like,  may  be  modified  by  the  physical  or 
mental  condition  of  the  injured  party.  For  example,  a  predis- 
position to  rheumatism  would  be  a  condition  likely  to  enhance 
the  subsequent  effects  of  an  injury,  especially  a  dislocation  or 
other  injury  to  a  joint.  A  disturbed  condition  of  the  system 
might  prevent  the  reuniting  of  a  broken  bone,  otherwise  practi- 
cally certain.  A  predisposition  to  nervous  troubles  might  vastly 
multiply  the  effects  of  a  slight  spinal  injury.  So  that  if  the 
mere  ignorance  of  such  surrounding  conditions  dm  suffice  to- 
render  ineffectiye  a  settlement,  because  after  erenta  indicate 
that  the  amount  paid  is  inadequate,  few  compromises  of  the 
damages  from  personal  injury  could  be  relied  on.  Compromise 
is  highly  favored  by  the  law,  and  any  role  or  doctrine  by  which 
the  fair  meeting  of  the  minds  of  the  parties  to  that  end,  in  the 
great  majority  of  cases  which  arise  in  human  affairs,  must  fail 
to  be  permanent  or  effectual  to  settle  their  rights,  is  contnuy 
to  the  whole  spirit  of  the  law,  and  should  not  be  adopted.  The 
question  in  each  such  case  is.  Did  the  minds  of  the  parties  meet 
upon  the  understanding  of  the  payment  and  acceptance  of  some- 
thing in  full  settlement  of  defendant's  liability?  If  they  did,, 
without  fraud  or  unfair  conduct  on  either  side,  the  contract 
must  stand,  although  subsequent  events  may  show  that  either 
party  made  a  bad  bargain,  because  of  a  wrong  estimate  of  the 
damages  which  would  accrue:  Seeley  r.  Citizens'  T.  Co.,  179^ 
Pa.  St  334,  388;  Homuth  v.  Metropolitan  St.  By.  Co.,  129  Mo. 
629;  Elauber  t.  Wright,  52  Wis.  803,  314. 

^^^  In  the  case  at  bar  there  can  be  no  question  but  that  the 
agreement  reached  was  for  full  settlement  of  all  defendanf a 
liability  for  damages  resulting  from  the  accident.  The  writ- 
ten agreement  unambiguously  asserts  such  intention,  and  there 
is  no  daim  that  plaintiff  did  not  so  understand  it.  She  might 
well  enter  on  such  compromise,  for  every  advanti^  of  knowl- 
edge as  to  the  injuries  received,  and  as  to  their  probable  effect, 
was  with  her.  She  had  the  benefit  of  her  own  observation,  snd 
the  counsel  of  her  customary  physician,  while  defendant  had 
but  the  opportunity  of  observing  a  single  brief  examination  of 
her  person,  and  that  much  less  complete  than  was  requested,  in 
which  its  physician  was  necessarily  subject  to  be  deceived  by 
simulated  symptoms  or  exaggerated  statements.    In  addition 
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to  all  which,  the  settlement  cast  upon  the  plaintiff  a  share  of  the 
contingencies  of  an  underestimate  of  damages^  while  she  as- 
sumed  none  in  case  an  oyerestimate  had  been  made.  All 
charges  for  medical  attendance  by  reason  of  her  injuries  were 
assumed  by  defendant,  and  it  might  with  some  reason  claim 
that  it  shonld  not  pay  those  due  to  the  miscarriage,  since  plain- 
tiff gaye  the  most  yehement  assurances  against  any  such  event. 
But  both  parties  have  treated  this  obligation  as  one  to  be  per- 
formed by  defendant,  notwithstanding  the  unexpected  enhance- 
ment thereof.  On  the  other  hand,  no  promptitude  of  recovery 
or  overestimate  of  the  injury  was,  by  the  agreement,  to  cause 
a  return  of  any  of  the  consideration  paid. 

It  may  be  noted  here  that  plaintiff  nowhere  suggests  that 
she  would  not  have  made  this  settlement  had  she  been  aware 
of  her  pregnancy;  and  under  this  branch  of  the  law  of  mis- 
take it  is  laid  down  that  it  must  clearly  appear  that  the  contract 
would  not  have  been  made  had  the  fact  been  known.  This  is 
a  material  consideration*  Enhancement  of  her  damage  was  by 
no  means  certain  to  result  from  the  fact  of  pregnancy.  Indeed, 
the  only  evidence  on  the  subject  was  against  the  probability  of 
any  such  effect.  We  cannot  say  that  she  ^^  would  not  have 
been  willing  to  accept  this  settlement  and  assume  the  contin- 
gency, even  had  she  known  the  fact  of  her  condition.  And 
even  if  the  fact  were  one  intrinsic  to  the  transaction,  still  it  is 
essential  to  the  extreme  remedy  of  rescission  of  a  deliberate  con- 
tract that  plaintiff  prove  clearly  that  she  would  not  have  exe- 
cuted had  she  known  the  truth:  Elauber  v.  Wright,  52  Wis.  303; 
Grymes  v.  Sanders,  93  U.  S.  55. 

If,  however,  the  fact  of  pregnancy  had  been  one  intrinsic  to 
the  contract,  the  question  remains  whether  such  mistake  was 
made  with  reference  thereto  as  avoids  that  contract.  The 
court  below  finds  that  a  mistake  existed  as  to  that  fact  So  far 
as  this  is  a  finding  of  fact,  we  shall  accept  it  as  conclusive  in  the 
light  of  the  evidence;  but  whether  it  is  such  a  mistake  as  jus- 
tifies rescission  of  a  deliberately  executed  agreement  is  a  ques- 
tion of  law,  and  present  before  us  for  decision.  We  have  already 
pointed  out  the  distinction  between  the  ^^imconscious  ignor- 
ance^ required  to  accomplish  this  result  and  the  mental  state  of 
consciousness  of  ignorance  whether  the  fact  exists  or  not,  where, 
as  Dixon,  C.  J.,  phrases  it,  her  attention  being  called  to  the  sub- 
ject, she  waived  any  investigation  of  it  and  elected  to  proceed 
withont  inquiry  into  it.  It  seems  clear  that  the  plaintiff  waa-« 
indeed,  that  both  parties  were — ^in  the  latter  mental  condition. 
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Th«  pliintiil  had  paased  by  about  a  veek  the  proper  period  at 
her  menstmatioxL  She  was  a  woman  of  intelligezLce  and  ex- 
perience, already  the  mother  of  three  children.  She  neceaaarily 
knew  that  the  question  of  her  condition  was  one  of  uncertainty. 
Her  oonduaion  thereon,  however  firm,  was  neceasarily  but  a 
eoordusion  from  Tarious  facts,  drcumstancei^  and  symptoms^ 
some  of  which  at  least  suggested  existence,  instead  of  nonexist- 
ence, of  the  suspected  state.  It  was  but  a  balancing  of  proba- 
bilities. The  finding,  indeed,  is  that  the  parties  bdiered,  not 
that  they  were  ignorant;  and  plaintiff's  own  testimony  makes  it 
apparent  that  the  situation  was  little  more  than  a  state  of 
doubt,  with  ^^  a  belief  that  the  probability  was  n^atiTe. 
She  says:  *T.  had  bruises  and  was  flowing.  I  was  not  poaitiTe  I 
was  pregnant  I  told  them  I  was  not.  The  doctors  went  all 
OTer  the  ease  and  made  inquiries,  and  at  last  it  was  agreed,  they 
were  not  sore  I  was  in  the  family  way,  and  they  agreed  that  Dr. 
Oolley  should  take  care  of  me."  In  a  case  of  doubt  like  thia^ 
if  the  doubtful  fact  is  material,  parties  may  compromise  and  in- 
clude the  uncertainty  among  those  ooyered  by  the  settlement; 
they  may  refuse  to  settle  until  the  imcertainty  is  removed,  or 
they  may  settle  everything  else  and  expresdy  omit  therefrom 
the  specified  contingency.  If  they  go  on  and  make  settlement 
in  terms  complete,  they  will  be  presumed  to  have  intended  the 
apparent  effect  of  their  acts.  Any  other  presumption  would  be 
contrary  to  the  truth  in  the  great  majority  of  instances,  and  de- 
feat the  real  intention  of  the  parties,  and  we  have  no  doubt  it 
would  do  so  here.  It  seems  to  us  that  both  parties  had  in 
mind  the  possibility  of  pregnancy,  and  yet  that  both  intended 
what  they  said  by  their  written  agreement,  namely,  to  pay  and 
accept  in  compromise  and  discharge  of  all  defendant's  liability 
s  present  sum  of  money  and  payment  for  any  medical  attend- 
ance rendered  necessary  by  the  injuries.  The  defendant  hai» 
performed  that  agreement  on  its  part,  and  plaintiff  must  be 
held  to  abide  it  on  hers. 

Trial  by  jury  having  been  waived  except  as  to  amount  of 
damages,  it  is  proper  for  this  court  to  apply  the  law  to  the  facts 
established  in  the  court  below.  Those  facts  are  that  plaintiff, 
understandingly  and  without  fraud,  executed  the  release  set 
forth,  and  that  no  such  mistake  of  fact  as  warrants  rescission 
of  that  contract  appears.  As  a  result,  judgment  should  have 
gone  for  the  defendant. 
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By  the  Court  The  judgment  is  reversed  and  the  canae  re- 
manded to  the  circuit  court  with  directions  to  enter  judgment 
for  defendant. 


A  MISTAKB  OF  FACTT  CONSISTS  In  an  unconscious  Ignorance 
or  for^tfnlness  of  a  fact,  past  or  present,  material  to  the  contract; 
or  belief  in  the  present  existence  of  a  thing  material  to  the  con- 
tract which  does  not  exist,  or  in  the  past  existence  of  a  thing  which 
has  not  existed:  See  the  extended  note  to  MUes  ▼•  Stevens,  46  Aul 
Dec  631. 

MISTAKE,  BLEMBNTS  OF.— In  order  to  entitle  a  party  to  relief 
from  a  mistake.  It  Is  necessary  thaf  such  iplstake  should  have  been 
In  reference  to  a  material  fact  in  the  transaction^  and  not  as  to  a 
mere  incidental  circumstance,  and,  further,  that  snch  mistake  should 
liave  determined  the  conduct  of  him  by  whom  it  was  made:  See 
iQonographlc  note  to  MUea  v.  Stevens,  45  Am.  Dec.  682. 

MISTAKE,  WHEN  NOT  RELIEVED  AGAINST.— If  parties  treat 
upon  the  basis  that  the  fact  which  is  the  subject  of  the  agreement 
Is  doubtf  nl,  and  the  consequent  risk  each  is  to  encounter  is  taken 
into  consideration  In  the  stipulations  assented  to,  the  contract  la 
valid  notwithstanding  any  mistake  of  one  of  the  parties:  Perkins  v. 
<Say,  8  Serg.  &  B.  327,  8  Am.  Dec  653.  In  the  absence  of  Inequita- 
ble conduct,  equity  wUI  not  relieve  from  the  consequences  of  vol- 
untary compromises  or  speculative  contracts,  when  they  torn  out 
differently  from  what  waJs  anticipated:  See  extended  note  to  MUes 
y.  Stevens,  45  Am.  Dec.  638,  634.  On  the  general  subject  of  relief 
from  mistake,  see  the  extended  notes  to  WUllams  v.  Hamilton,  65 
Am.  St  Bep.  486407.  and  Buffalo  v.  O'MaUe^.  60  Am.  Bep.  18d-141. 
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(»»  WiBcoi«ini,497.) 

WILLS.— IN  00N8TBUING  WILLS  the  dominating  rule  % 
that  the  intention  of  the  testator  must  be  ascertained  from  the  words 
thereof  in  the  Ik^ht  of  all  surrounding  circumstances,  and,  when  ascer- 
tained, given  enect. 

WILLS-<X)NSTBTJOTION  OF.— A  testator  will  be  presumed  to 
have  intended  the  complete  distribution  of  his  estate,  and  a  oonstmo- 
tion  tending  to  that  end  is  preferred  to  one  resulting  in  partial  in- 
testacy. 

WILLS— DEVISE  OB  BEQUEST  B7  IMPLIOATION.— A  rift 
by  implication  is  presumed  whenever  the  conclusion  is  inevitable  that 
the  testator  so  intended. 

WILLS-^IFT  BT  IMPLICATION.— A  devise  to  the  testator's 
wile  of  all  the  real  propertv  of  which  he  dies  seised,  to  hold  until  the 
youngest  of  his  children,  snould  any  be  bom  to  them,  attains  the  afle 
of  twen^-one  years,  and,  if  there  should  be  no  children  survivins  at  his 
decease,  she  to  be  the  sole  owner  of  such  real  estate,  implies  Uiat,  on 
the  majority  of  his  after*bom  children,  such  property  shall  vest  in 
them. 

WILLS— PB0VI8I0N  FOB  AFTEB-BOBN  CHILDBEN,  WHAT 
IS. — ^A  devise  of  property  to  the  testator's  wile  to  hold  until  the  young* 
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6tl  of  hia  chfldfen  renches  twenty-one  yean  of  age,  shoold  any  be  born 
to  him,  is,  in  contemplation  of  law,  the  making  of  a  proyiaion  for  hia 
after-boni  duldien.  benoe  their  rights  moat  be  determined  by  tiie 
wilL 

WILL8.~A  PR0VI8I0N  FOB  AFTER-BORN  CHILDREN  de- 
priTingthem  ^  their  righta  aa  heiraof  the  teatator  and  reatricting  them 
to  hia  bounty  aa  ezpreeaed  in  each  will  need  not  be  a  preaently  avaUr 
able  provision  lor  their  aapport  on  hia  death,  nor  need  it  be  abaoluta  or 
■oeh  aa  the  court  deema  adequate  or  aatiafiea  ita  aenae  of  justioe. 

008T8.— THE  RIGHT  OF  LXTIQANTS  TO  GOHTS 18  WHOL- 
LY 8TATUT0R ¥»  and  for  the  court  to  allow  or  apportion  coats  it  ii 
neoeaaary  to  point  to  aome  apecifio  provision  of  the  atatute  giving  the 
right. 

ESTATES  OF  DECEDENTS— 00ST8,  ALLOWANCE  OF.— 
In  cases  for  the  probate  or  construction  of  willa  the  court  ia  not>  aa  to 
the  allowance  of  taxable  coata.  controlled  by  the  preciae  terma  <A  the 
atatute,  but  haa  diacretion  broad  enough  to  permit  it  to  allow  or  with- 
hold auch  coata,  or  authorise  their  payment  out  of  the  estate. 

ESTATES  OF  DECEDENTS-COSTS—COUNSEL  FEES,  AL- 
LOWANCE  OF  AS.— An  allowance  may  be  made  to  an  executor  for 
his  counsel  feea  incurred  in  the  performance  of  hia  official  dutiea,  but 
where  a  litigation  takea  place  between  othera  respecting  the  adnusaion 
to  probate  or  the  construction  of  a  will,  no  allowance  can  be  made  in 
favor  of  any  of  them  payable  out  of  the  estate,  except  for  taxable  coBta» 
Thia  doea  not  include  the  feea  of  attomeya. 

Petition  by  the  childien  of  Jacob  Doiigea  for  the  eonatruction 
of  hia  will  executed  in  April,  1890.  The  teima  of  the  defviae  is 
qneetion  tppear  from  the  opinion  of  the  court.  The  will  also 
declared  that  if  there  should  be  no  children  li¥ing  at  hia  da- 
oeaae^  hia  wife  ahould  be  the  owner  of  hia  real  eetate,  but  that 
if  she  intermarried  again,  she  ahould  have  only  her  dower.  It 
contained  a  bequest  in  fayor  of  the  testator's  sisters,  to  be  paid 
within  a  year  after  his  death,  which  bequest,  it  was  proved,  was 
but  a  mode  of  recognizing  and  paying  an  indebtedness  existing 
from  him  to  thenu  Three  months  after  the  making  of  the  will 
a  daughter  was  bom  to  the  testator,  and  a  little  more  than 
three  years  thereafter  another  daughter.  His  widow  elected  to 
take  under  the  law  instead  of  under  the  wilL  The  trial  court 
decided  that  the  will  did  not  make  any  provision  for  the  after- 
bom  children,  and  hence  that  they  were  entitled  to  take  as  if 
their  father  had  died  intestate,  llie  sisters  of  the  testator  ap- 
pealed. 

Quarles,  Spenoe  ft  Quarles^  for  the  appeUanta. 

Winkler,  Flanders,  Smith,  Bottum  ft  Yilas,  for  the  respond* 
ents. 

•^  DODGE,  J.  Section  2286  of  the  Bevised  Statutes  of 
1878  is,  by  its  terms,  to  take  effect  and  confer  upon  an  after- 
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boTn  child  the  share  which  he  would  have  had  in  the  eyent  of 
intestacy  when  the  parent,  by  his  will,  makes  no  provision  for 
such  child,  unless  it  is  also  apparent  by  the  will  that  he  intended 
to  make  no  proyision  for  him.  The  first  question  is,  therefore, 
whether  or  not  provision  is  made  for  the  two  respondents,  both 
bom  after  the  making  of  their  father's  will,  at  which  time  he 
had  no  children. 

The  comprehensiTe  and  all-dominating  role  iii  construing 
wills  is  that  the  intention  of  the  testator  must  be  ascertained 
from  the  words  thereof^  in  the  light  of  all  sorrotmding  cir- 
cumstances^ and  that  intention  be  given  effect.  To  accom- 
plish this,  mnltitndinous  minor  mles  have  been  announced, 
more  or  less  technical,  which,  however,  serve  not  so  much  to 
restrict  or  constrain  the  judicial  mind  as  simply  to  guide  '^^ 
jmd  to  indicate  probabilities  in  the  absence  of  countervailing 
considerations.  None  of  them  are  to  be  followed  blindly  if 
they  lead  to  subversion  of  what  was  clearly  the  intention  of 
the  testator.  Among  these,  two  are  relevant  to  the  present 
consideration:  1.  That  in  case  of  doubt  such  construction  will 
be  adopted  as  to  support  and  give  effect  to  the  will,  rather  than 
to  defeat  it;  2.  That  a  testator  is  presumed  to  have  intended  a 
complete  distribution  of  his  estate^  and  a  construction  tending 
to  that  end  will  be  preferred  to  one  which  results  in  intestacy 
as  to  any  part:  Mann  r.  Hyde,  71  Mich.  278;  Given  r.  Hilton, 
96  XT.  S.  591,  594.  In  the  carrying  out  of  this  latter  rule  courts 
often  find  themselves  constrained  to  discover  an  intention  to 
give,  by  the  will,  that  which  is  not  in  fact  given  by  express 
words,  but  which,  it  is  clear  from  the  other  bequests  and  de- 
vises, it  was  the  intention  of  the  testator  to  give,  as  being  so 
dearly  implied  from  the  gifts  in  fact  made  and  the  purpose  of 
the  will  that  silence  can  signify  only  an  omission  to  state  that 
which  was  in  the  testator's  mind  and  intended.  These  are 
called  "devises**  or  'Taequests  by  implication.**  Mr.  Schouler 
(Schouler  on  Wills,  sec.  561)  states  the  general  rule:  "A  devise 
will  be  raised  by  implication  under  a  will  where  the  context  re- 
quires it,  and  the  devise  is  not  in  express  terms*';  and,  after  a 
ferw  illustrations,  sums  up  the  subject  as  follows:  ''In  short,  a 
gift  by  implication  may  be  presumed  wherever  the  conclusion  is 
irresistible  that  the  testator  so  intended  it.'' 

The  will  before  us  contains  this  language:  *Ti  give  and  be- 
queath to  my  wife,  Clara  Donges^  all  the  real  estate  of  which  I 
may  die  seised;  to  have  and  to  hold  the  same  until  the  youngest 
of  my  children,  if  any  be  bom  to  me,  shall  attain  the  age  of 
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twenty-one  yean.  In  case  there  aie  no  ehfldien  liTing  at  tbe 
time  of  my  decease^  my  said  wife  shall  be  the  sole  owner  of  my 
real  estate."  The  question  arises  at  once.  What  was  the  inten- 
tion of  the  testator  as  to  his  real  estate  if  children  were  bom  to 
him  and  liying  at  the  time  of  ''^  his  decease,  after  the  young- 
est attained  twenty-one  years  of  age?  Did  he  or  did  he  not 
have  any  intention  on  the  subject  when  he  made  his  wiU?  To 
answer  this  question  we  may  be  aided  by  an  examination  of  the 
condusioni  reached  by  courts  in  cases  of  greater  or  less  similar- 
ity: Peat  T.  Powell,  1  Eden,  479;  Hale  t.  Beck,  2  Eden,  229; 
Atkinson  t.  Paice,  1  Brown  Ch.  91;  Goodright  t.  Hosldns^  9 
East,  806;  Ex  parte  Sogers,  2  Madd.  449;  Tomkins  t.  Tomkins,  1 
Burr.  234;  Gardiner  j.  SieyeDS,  30  L.  J.  Ch.  199;  Wilks  t.  Wil* 
liami^  2  Johns,  ft  H.  125;  Tyson  r.  Blake,  22  N.  Y.  558;  Low  t. 
Harmony,  72  N.  Y.  408;  In  re  Moore's  Estate,  152  N.  Y.  602; 
Bamsay  t.  De  Bemer,  65  Hun,  212;  Bobinson  y.  Greene,  14  B. 
L  181, 190;  Bentley  t.  Kaufman,  12  Phila.  435;  Eldred  t.  Shaw, 
112  Mich.  237;  New  England  etc.  Co.  t.  Pitkin,  163  Msfis.  506; 
Baker  t.  McLeod,  79  Wis.  634,  543. 

Peat  T.  Powell,  1  Eden,  479:  Gift  was  in  trust  for  eon  till  he 
attained  twenty-one,  and  then  trust  should  cease.  The  wordfl^ 
^and  then  to  my  eon  and  his  heirSy**  were  interpolated  by  impli- 
cation. Hale  Y.  Beck,  2  Eden,  2.?^:  Gift  in  trust  to  pay  interest 
to  the  plaintiff,  an  infant,  until  she  came  to  the  age  of  twenty* 
one  years.  Court  implied  a  bequest  to  plaintiff  absolutely 
after  twenty-one.  Atkinson  y.  Paice,  1  Brown  "Ch.  91:  Hie 
bequest  was  'in  trust  to  J.  F.  L.  till  he  comes  of  age.**  Held, 
that  absolute  bequest  after  majority  would  be  implied:  Good- 
right  Y.  Hoddniv  9  IS^tt,  306:  Bequest  to  son  Bichard  until  his 
eon  Thomas  attained  the  age  of  twenty-one  years,  and  no 
longer;  but,  in  case  said  Thomas  die  in  minority,  then  remain- 
der to  o&ers.  Held,  an  implication  of  a  bequest  to  Thomas 
upon  his  attaining  majority.  Gardiner  y.  SteYens,  80  L.  J.  Gh. 
199:  Property  bequeathed  in  trust  for  A  and  B  till  B  ia  twenty- 
Ayo  years  old.  In  case  of  death  of  A  and  B  before  that  time, 
then  OYor  to  oilers.  Court  held  an  implication  raised  that  A 
and  B  should  take  the  remainder  when  B  attained  the  age  of 
twenty-AYO  years.  Ex  parte  Bogersiy  2  Madd.  449:  Bequest  in 
trust  for  married  niece  A,  to  "^  pay  her  interest,  independ- 
ently of  her  husband,  during  her  life,  and  upon  her  decease 
without  issue  to  pay  OYer  to  others.  Held  that,  haYing  chil- 
dren, they  took  the  principal  of  the  legacy  by  necessary  impli- 
cation.   Low  Y.  Harmony,  72  N.  Y.  406:  Bequest  to  A  for  lifs^ 


Jane,  1899.]  In  be  Donge8'  Estate.  889 

and,  in  case  she  die  withont  issae,  then  to  testatoi's  other  hein. 
A  beqnest  to  her  children,  if  she  have  any,  raised  by  implication* 
In  re  Moore's  Estate,  152  N.  Y.  602:  Estate  for  life  to  testator's 
two  sons  and  the  sarviyor.  After  the  death  of  the  two  sons  and 
their  heirs,  if  they  have  any,  beqnest  oyer  to  others.  Court 
implied  '^eirs"  to  mean  '^eirs  of -the  body,''  and  that,  being 
ench,  they  took  the  fee.  Samsay  y.  De  Bemer,  66  Hun,  212: 
Beqnest  to  granddaughter  Nellie,  and,  in  case  she  shall  die 
without  issue,  then  oyer  to  others.  Bequest  to  issue  raised  by 
implication,  the  court  saying:  ''While  it  is  not  expressly  so 
stated  in  the  will,  the  plain  implication  is  that  the  testator  in- 
tended the  property  in  question  should  be  held  and  enjoyed  by 
the  plaintiff  and  her  issue.  Where  the  intent  can  be  clearly 
collected  from  the  writing  it  is  the  duty  of  the  court  to  giye 
effect  to  that  intent,  proyided  no  rule  of  law  is  thereby  yiolated; 
and  deyises  by  implication  will  be  upheld  where  no  gift  of  the 
property  is  made  in  formal  language."  Baker  y.  McLeod,  79 
Wis.  543:  Bequest  was  of  the  whole  estate  in  trust  for  an  only 
daughter,  an  infant,  to  pay  oyer  rents  and  profits  or  principid 
as  trustee  should  deem  for  the  adyantage  of  the  daughter,  and 
all  the  principal  to  be  paid  to  her  when  she  should  attain  the 
age  of  twenty-one  years,  and  upon  her  death  under  the  age  of 
twenty-one  years  the  estate  was  bequeathed  to  others.  The 
court  held  that  the  plain  intent  of  the  testator  justified  the  ad- 
dition of  the  words  ''without  issue"  to  the  contingency  of  her 
death  a  minor,  and  that,  she  haying  died  in  her  minority,  but 
leaying  issuer  a  bequest  of  the  estate  to  such  issue  would  be 
raised. 

A  careful  reading  of  the  whole  will  leads  us  irresistibly  to 
the  conclusion  that  the  testator  had  in  mind  the  intention  '^^^ 
that  upon  the  majority  of  the  youngest  of  his  after-bom  chil- 
dren the  real  estate,  which  meanwhile  was  deyised  to  his  widow, 
should  pass  to  them,  and  that  the  failure  to  so  declare  was,  as 
in  the  many  cases  aboye  referred  to,  merely  an  omission  to  ex- 
press an  intention  fully  present  in  the  mind  of  the  testator. 
No  other  disposition  is  made  and  all  the  other  contingencies, 
except  the  existence  of  such  children  after  attaining  the  age  of 
twenty-one  years,  are  coyered.  The  leaying  of  such  estate, 
with  the  attention  of  the  testator  obyiously  turned  to  the  prob- 
able eziatence  of  such  children,  and  the  presumed  inclination  to 
proyide  for  them,  when  added  to  the  purpose  of  the  will  in  the 
light  of  certain  extrinsic  eyidence  aa  to  the  situation,  leayes  no 
doubt  in  our  minds  of  this  intention  of  the  testator;  and  it  is 
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our  duty  to  declare  and  effectuate  such  intention  in  a  case  like 
thifly  and  to  supply  the  ellipfiis  or  omission  of  the  testator,  so 
that  there  shall  be  added  to  the  first  paragraph  of  the  will» 
''and  then  to  my  said  children^^  and  to  hold  that  by  the  will 
itself  the  realty  is  devised  to  respondents  upon  the  majohtj  of 
the  youngest. 

Tlie  question  next  arises  whether  this  devise  to  his  two  chil* 
dren  of  all  of  his  real  estate  upon  the  arrival  of  the  youngest 
at  the  age  of  twenty-one  years  is  a  ''provision''  for  these  after- 
bom  children*  within  the  meaning  of  the  statute.    It  is  said 
this  is  not  a  present  available  provision  for  their  support  and 
maintenance  from  the  time  of  his  death,  and  it  is  perhaps  con- 
tingent to  the  extent  that  it  may  be  defeated  by  the  death  of 
both  of  said  children  before  the  youngest  shall  attain  the  age  of 
twenty-one  years.    The  authorities  on  this  subject  are  not  with- 
out conflict    In  some  states  a  bequest  has  been  held  not  a  pro* 
vision  within  the  meaning  of  the  statute,  because  running  only 
to  a  dass,  of  which  the  after-bom  child  became  one,  and  in 
others  it  is  held  that  the  provision  required  by  the  statute  must 
be  an  adequate  or  available  one,  and  not  postponed  or  rever- 
sionary; while  in  ^'^  other  states  a  contraiy  view  upon  both 
of  these  propositions  has  been  maintained.    The  first  of  these 
positions  is   supported  by   Bowen  v.  Hozie,  137   Mass.  527; 
Rhodes  v.  Weldy,  46  Ohio  St  234, 15  Am.  St  Bep.  584;  HoUo- 
man  v.  Copeland,  10  Oa.  79;  Waterman  v.  Hawkins,  63  Me.  156; 
Potter  V.  Brown,  11  B.  L  232;  Willard's  Estate,  68  Pa.  St  327. 
It  has  littie  relevancy  here.    It  rests  on  the  veiy  obvious  ground 
that  a  donation  to  a  clasa— like  '^y  children''  or  "my  heirs'' — 
which  in  fact  exists  at  the  time  of  making  the  will  indicates  no 
thought  in  the  mind  of  the  testator  of  an  after-born  child,  and 
justifies  no  conclusion  that  any  provision  was  intended  to  be 
made  for  him.    It  constitutes  no  evidence  that  the  parent  did 
not  entirely  overlook  the  possibility  of  such  child's  existence. 
E  converse  to  this  class  of  cases  are  Meares  v.  Meares,  4  Ired. 
192,  and  Van  Dusen's  Estate,  5  Pa.  Dist  234^  where  bequest  to 
a  class  was  held  "provision"  for  the  after-bom,  it  being  appar- 
ent that  the  father  had  in  mind  the  possibility  of  futwe  issue 
to  take  as  part  of  such  class.    In  the  will  before  us,  however, 
where  the  donation  is  expressly  and  unmistakably  to  the  after* 
bom  children,  no  doubt  can  exist  that  the  gift  was  intentional, 
and  any  forgetfulness  or  omission  is,  of  course,  excluded  from 
possibility. 
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The  second  poBition,  namely^  that  a  mere  oontmgent  or 
fatnre  bequest  or  devise  does  not  constitute  a  ^'proyision/' 
within  the  meaning  of  the  statute,  is  much  urged  by  the  re- 
«pondent8y  and  is  supported  by  the  citation  of  many  of  the 
authorities' above  mentioned,  as  to  which  it  may  be  noted  gen- 
erally that  most  of  them  are  rested  on  both  grounds;  and  it  is 
difficult  to  discover  that  the  courts  would  have  held  the  provi- 
aions  insufficient  merely  on  the  ground  that  the  bequests  were 
postponed  or  contingent. 

In  HoUingsworth's  Appeal,  61  Pa.  St.  521,  however,  the  in- 
eufficiency  of  the  donation  was  undoubtedly  the  sole  ground 
of  holding  the  statute  not  satisfied.  In  that  case  all  the  estate 
was  given  absolutely  to  the  wife  of  the  testator,  who  ^^^^  was 
appointed  guardian  of  the  children  during  their  minority,  and 
they  committed  ^'entirely  and  fully  to  her  affection,  judgment, 
and  discretion  for  their  maintenance,  education,  and  future 
provision,  and  which  guardianship  I  intend  and  consider  as  a 
suitable  and  proper  provision  for  such  child  or  children.'^  The 
testator  had  no  children,  but  contemplated  after-bom,  one  of 
whom  was  bom  nine  days  after  the  date  of  the  will.  In  Wil- 
lard's  Estate,  68  Pa.  St  327,  while  much  weight  is  given  to  the 
fact  that  the  only  provision  for  the  after-bom  child  resulted 
from  its  becoming  a  member  of  a  class,  viz.,  ^^eirs  at  law,''  yet 
the  court  undoubtedly  laid  much  stress  on  tiie  fact  that  the  be- 
quest was  reversionary  only,  it  being  of  a  remainder  to  his 
heirs  in  three  thousand  dollars  upon  the  death  of  the  .testator's 
mother  and  in  a  seven  thousand  dollar  homestead  upon  the 
death  of  the  testator's  widow;  and  the  case  is  probably  authority 
to  the  proposition  that  such  a  bequest  is  not  a  ^^provision," 
within  the  meaning  of  the  Pennsylvania  statute,  for  the  reason 
that  it  does  not  ''provide"  for  the  needs  of  the  children  pres- 
ently upon  the  death  of  their  father,  although  the  court  does 
say:  'The  statute  does  not  say  folly  or  equally  provided  for.  It 
may  be  true  that,  if  it  clearly  appears  by  the  terms  of  the  will 
that  an  after-bom  child  was  within  the  special  intention  of  the 
testator,  if  there  was  any  provision,  no  matter  how  inadequate, 
the  words  of  the  statute  would  be  satisfied."  It  must  be  borne 
in  mind,  however,  that  the  Pennsylvania  statute  goes  much  fur- 
ther than  ours,  and  has  a  different  purpose,  in  that  it  attempts 
not  only  to  make  provision  for  children  overlooked  or  uninten- 
tionally omitted  by  an  ancestor,  but  restrains  the  power  of  a 
testator  to  disinherit  children  at  all;  and,  such  being  the  pur- 
pose and  policy  of  the  legislature^  a  very  natural  and  proper 
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construction  wonld  import  the  word  ^'reasonable''  as  a  qualifi- 
cation of  the  word  ^'provision.''  In  Waterman  ▼.  Hawkins,  63 
Me.  166,  the  decision  is  again  Tery  ambiguous  as  to  whether  the 
f ailnre  to  proTide  was  because  the  only  ^^^  bequest  of  which 
the  child  could  haye  any  adyantage  was  a  general  one  ^to  my 
heirs/'  or  because  it  was  reyersionary  and  contingent^  being  de- 
pendent upon  the  life  or  widowhood  of  testator's  widow.  Stress 
is  laid  upon  both  grounds,  and  it  is  the  joining  of  the  two  which 
is  held  to  leaye  the  statute  requiring  proyision  for  a  child  un* 
satisfied.  The  court  said:  ^A  child  of  a  testator,  bona  after  his 
death,  cannot,  in  any  proper  sense  of  the  term,  be  deemed  ^ro- 
yided  for  in  his  will'  by  a  general  deyise  of  a  reyersion  to  the 
heirs  of  the  testator.  There  is  nothing  in  such  a  proyision  to 
suggest  that  the  child  was  thought  of  by  the  testator.  The 
form  of  expression  would  indicate  the  contraiy.''  In  Maine, 
as  in  Pennsylyania,  the  statute  restricts  a  testator  from  disui- 
heriting  his  after-bom  children  absolutely.  In  Potter  y. 
Brown,  11  B.  L  232,  the  alleged  proyision  for  an  after-born 
child  was  a  bequest  in  trust  for  an  existing  daughter,  to  become 
hers  absolutely  on  marriage  or  majority,  witti  remainder  oyer 
to  her  brothers  and  sisters  then  liying  in  case  of  her  death  un- 
married and  a  minor.  The  court  rested  its  conclusion  that  no 
proyision  was  made  for  the  after-bom  child  mainly  upon  the  in- 
adequate and  contingent  character  of  the  bequest,  but  also  on 
the  general  classification  of  the  beneficiaries  of  tiiat  bequest, 
pointing  out  that  it  might  include  not  only  this  after-bom  child 
of  the  testator,  but  also  any  children  whom  his  widow  might 
haye  by  a  subsequent  husband,  and  upon  both  grounds  held  that 
there  was  no  apparent  intention  in  the  testator  to  proyide  for 
the  child  in  question.  The  statute  in  Rhode  Island,  like  those 
before  referred  to,  is  restrictiye  of  the  testator's  intention,  snd 
does  not  permit  disinheritance  of  an  after-bom  child. 

The  case  of  Bowen  y.  Hoxie,  137  Mass.  527,  is  strongly 
pressed  by  respondents,  and  is  quite  uniformly  cited  as  sus- 
taining both  of  the  foregoing  propositions.  There  the  tests- 
tor,  after  making  bequests  to  his  wife  and  liying  childrei^  left 
the  sum  of  fifty  thousand  dollars  in  trust,  income  to  his  wife 
during  ^^^  life,  and  on  her  death  to  suryiying  children  by  her. 
The  court  pointed  out  first  that  the  proyision,  if  any,  to  the 
after-bom  child  was  a  wholly  unintentional  one,  saying:  '^e 
most  that  can  be  said  is  that  the  proyision  for  a  class  hap- 
pens to  be  broad  enough  to  include  her";  and  then  proceeded 
to  point  out  its  insufficiency,  in  that  it  was  not  a  present  pro- 
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▼ision,  but  might  fall  in  only  after  a  long  lapse  of  time^  say- 
ing: *^She  might  live  long,  marry,  have  children,  and  die,  with- 
out ever  coming  into  the  enjoyment  of  her  share  or  interest^  to 
which,  as  one  of  a  class,  she  might  be  entitled'^;  and  upon  these 
grounds  held  that  it  did  not  constitute  a  proviaion  within  the 
meaning  of  the  Massachusetts  statute,  which,  like  those  above 
mentioned,  gave  an  intestate's  share  absolutely,  if  no  provision 
was  made,  without  recognizing  the  testator's  right  to  inten- 
tionally withhold  such  provision.  This  case,  however,  has 
been  construed  by  the  supreme  court  of  Massachusetts  in  In  re 
Minot,  164  Mass.  38,  whereby  it  is  limited  to  the  one  ground, 
viz.,  that  the  bequest  to  the  after-bom  child  was  unintentional, 
and  it  is  said  that  its  reversionary  character  would  not  have 
destroyed  its  effect  as  a  provision.  In  that  case  the  whole  of 
the  property  was  given  to  a  trustee,  income  to  the  testator's 
widow  during  life,  and  reversion  to  those  who  would  then  be 
his  heirs  at  law  by  blood.  At  the  time  of  the  making  of  the 
will  he  had  no  children,  but  his  wife  was  pregnant,  and  the 
court  held  that  by  the  expression  '^eirs  at  law  by  blood''  he  had 
in  mind  and  intended  after-bom  children,  and  that»  so  con- 
strued, it  constituted  a  provision. 

In  Bhodes  v.  Weldy,  46  Ohio  Si  234,  15  Am.  St.  Bep.  584, 
an  after-bom  child  was  held  not  provided  for  by  devise  to  the 
widow  of  all  real  estate  for  her  life,  and  after  her  death  to  the 
heirs  of  her  body  begotten,  and,  in  the  event  of  her  death  with- 
out issue,  over  to  collateral  kindred.  The  grounds  of  the  de- 
cision were  complex,  and  involved  the  consideration  that  the 
child  could  have  the  benefit  only  by  the  accident  of  ^^^  her 
becoming  a  member  of  a  class.  ^^It  was  intended  as  a  compre- 
hensive direction  of  the  course  which  the  property  should  take 
after  the  immediate  object  of  the  testator's  bounty  should  die." 
The  court  said  it  was  wholly  immaterial  whether  the  interest  of 
the  child  was  contingent  or  vested,  and,  after  referring  to  the 
authorities  above  reviewed,  added  to  the  ground  above  stated 
the  consideration  that  it  was  not  a  present  or  available  provi- 
sion for  her.  The  statute  in  Ohio,  while  different  from  our 
own,  yet  does  reserve  to  the  testator  power  to  disinherit  by 
making  his  intention  so  to  do  apparent  by  the  will. 

In  Michigan,  where  we  find  our  statute  in  exact  words,  in 
Stebbins  v.Stebbins,  94  Mich.  304,  84  Am.  St.  Bep.  345,  constru- 
ing a  statute  corresponding  to  our  section  8IS87,  the  court  held 
that  a  mere  donation  to  the  issue  of  a  deceased  child  of  a  family 
Bible  and  a  privilege  to  select  certain  ornaments  and  clothing 
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as  mementoee  was  not  intended  as  a  provision^  and,  it  appearing 
as  a  fact  that  the  omission  to  make  other  provision  for  her  wa» 
by  accident  and  unintentional,  enforced  the  statute  in  her  favor. 
Tlie  court  said:  '^It  would  undoubtedly  be  true  that  she  would 
be  concluded  by  the  terms  of  the  will  itself  if  the  testator  had 
made  some  provision  for  her  of  a  substantial  character,  how* 
ever  insignificant  it  might  be  in  amount,  but  which  showed  that 
he  intended  it  as  a  provision,  and  not  as  a  keepsake  merely /'^ 
In  Forbes  v.  Darling,  94  Micbu  621,  a  bequest  of  all  property  ta 
the  widow,  with  binding  directions  to  provide  for  the  main* 
tenance  and  education  of  children  during  minority,  was  held  to- 
be  a  provision  for  them;  although  the  court  also  held  that  the 
degree  and  quality  of  maintenance  and  education  furnished 
could  not  be  inquired  into. 

In  Illinois  the  statute  is,  in  general  policj,  like  ours,  reserr-^ 
ing  the  testator's  power  to  disinherit  if  he  so  intends^  but  pro* 
viding  against  unintentional  omission.  In  Osbom  v.  Jefferson 
Nat.  Bank,  116  HI.  130,  the  court  construed  a  will  devising  all 
property  to  the  testatrix's  husband  if  he  survived  her,  and  ^^^ 
if  he  did  not  survive  her  and  she  should  die  leaving  a  child  or 
children,  then  to  her  children.  The  husband  did  survive.  The 
court  said:  ^'As  to  the  provision  for  the  after-bom  children,  the 
statute  is  silent  as  to  its  extent,  or  whether  it  shall  be  reason- 
able or  not,  or  as  to  when  it  shall  commence  or  when  terminate;, 
but  by  its  plain,  unambiguous  meaning  it  applies  only  to  chil* 
dren  for  whom  no  provision  is  made  by  the  wiU.  If  any  pro* 
vision  is  made  for  them,  then  they  do  not  come  within  the  pur* 
view  of  the  statute.  The  testatrix  was  to  be  the  sole  judge  of 
what  this  provision  should  be,  and  that  the  same  was  not  to  be 
left  for  the  determination  of  the  courts  is  manifest  by  the 
second  clause  of  the  section,  which  authorizes  the  disinherit 
tanee  of  such  child  or  children  altogether.''  And  it  was  held 
that  whether  the  will  made  a  provision  or  not,  it  made  perfectly 
plain  that  the  testatrix  had  after-bom  children  in  mind,  and 
that  her  intention  was  that  they  should  have  no  other  provi* 
sion  than  that  so  made  for  them.  Other  authorities  bearing 
not  BO  directly  on  the  subject  are  Bhoton  v.  Blevin,  99  CaL  645; 
Hockensmith  v.  Slusher,  26  Mo.  237;  McCourtney  v.  Mathes, 
47  Mo.  533. 

In  Wisconsin  the  question  has  never  been  decided  It  was- 
raised  in  the  case  of  Yerrinder  v.  Winter,  98  Wis.  287,  but  ex- 
pressly left  unanswered.  The  same  word  used  in  section  2171 
of  the  Bevised  Statutes  of  1878,  which  puts  a  widow  to  her  elec- 
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tion  in  case  any  provision  is  made  for  her^  has  been  oonsixned 
more  than  once  (Van  Ste^nwyck  v.  Washburn,  59  Wis.  483,  48 
Am.  Bep.  532;  Turner  v.   Scheiber,  89  Wis.  1;  Helms  y.  Pabst 
Beer  Co.,  93  Wis.  140),  the  general  result  of  which  is  to  give 
the  word  an  exact  literal  meaning,  and  to  hold  that  the  giving 
to  the  widow  anything  in  form  is  a  ''provision,''  within  that 
statute^  whether  it  be  hers  in  possession  or  whether  it  be  valu- 
able.    Thus,  in  Van  Steenwyck  v.  Washburn,  59  Wis.  483,  48 
Am.  Bep.  532,  nothing  whatever  was  given  the  widow,  but  estate 
placed  in  the  hands  of  trustees  with  direction  to  expend  what* 
ever  might  be  necessary  to  provide  ^^^  for  her  comfort  and 
physical  health.    This  was  held  a  ''provision/'  and  the  same 
view  taken  in  Minnesota:  Washburn  v.  Van  Steenwyk,  32  Minn. 
336.    In  Turner  v.  Scheiber,  89  Wis.  1,  a  devise  to  trustees^ 
binding  them  to  support  the  testator's  widow  during  her  life, 
was  held  to  be  a  provision.    And  in  Melms  v.  Pabst  Beer  Co., 
93  Wis.  140,  a  bequeet  {b  her  of  all  property  charged  with  the 
Xwyment  of  debts  which  would  more  than  consume  it  all,  was  so- 
held. 

Considering  our  own  statute  tmtrammeled  by  the  variant  de* 
dsionB  of  other  courts,  it  must  be  borne  in  mind  that  the  legis- 
lative purpose  was  not  to  restrict  the  parent,  nor  to  dictate  to- 
him  what  provision  he  should  make.  It  was  not  to  control  his 
intention,  but  to  provide  for  after-bom  children  in  the  not  im* 
probable  event  of  f orgetfulness  or  oversight  of  the  parent,  upon 
the  Tery  presumption,  indeed,  that  if  he  had  thought  of  them 
he  would  have  intended  that  they  should  have  some  share  in  his 
estate,  and  that  share  the  law  would  then  fix.  The  power  of 
the  testator  to  decide  whether  anything,  and  if  so  how  much 
and  in  what  form,  should  be  given  to  after-bom  children,  is  aa 
uncontrolled  as  if  there  were  no  statute  on  the  subject.  And 
if  it  be  apparent  that  he  was  not  forgetful-— that  he  had  the 
after-bom  child  in  mind,  and  satisfied  the  statute  by  making 
for  it  some  provision? — ^we  do  not  conceive  it  the  purpose  of  the 
statute  nor  the  province  of  the  court  to  say  that  such  will  shall 
not  govern,  but  that  he  not  only  must  make  some  provision,  aa 
the  statute  requires^  but  must  make  provision  adequate  in  the 
opinion  of  the  court,  or  provision  in  any  particular  form. 
Such  holding  seems  to  us  to  import  into  the  statute  words  and 
purpose  not  necessarily  there,  and  would  infringe  upon  the 
freedom  of  will  in  disposing  of  property  and  regulating  estates. 
It  is  not  apparent  why  it  should  not  be  as  much  in  the  power 
of  the  testator  to  place  a  child,  bom  after  the  making  of  big 


Ih  be  Donqes'  Bstatb.  [Wisconsin, 

will,  in  a  state  of  dependency  on  the  mother,  as  it  confessedly 
is  to  do  so  with  the  child  in  existence  when  '^^  the  will  was 
made.  The  perils  to  the  child  in  each  case  are  the  same,  and 
the  reasons  justifying  or  failing  to  justify  interference  by  the 
legislature  with  the  parent's  wishes  on  the  subject  do  not  T817 
in  one  oaae  from  the  othen  Haiwhe  t.  CSiicago  etc.  B.  B.  Oo^ 
165  BL  661;  UoGourtney  t.  Mathes,  47  Uo.  533;  Leonard  7. 
Enochs,  98  Ey.  186;  Bhoton  t.  Bleyin,  99  Cal.  645. 

An  analysis  of  all  the  authorities  cited  to  us^  or  which  have 
come  under  our  notice,  leaves  without  support  the  omtention 
that,  under  a  statute  like  oun^  whose  purpose  is,  not  to  eon- 
atrain  but  only  to  supplement  a  testator's  intention,  the  pro- 
vision required  to  prevent  intestacy  as  to  an  after-bom  diild 
must  be  of  a  quality  or  value  to  satisfy  a  courf a  ssiae  of 
justice,  except  in  Ohio,  and  that  support  is  ambiguous  at  the 
best.  On  the  other  hand,  the  courts  of  Michigan,  Illinois^ 
and  Massachusetts  clearly,  and  Missouri,  Kentucky,  and  Cali- 
fornia apparently,  sustain  the  other  rule  that  any  proviaion, 
intended  as  such,  however  slight,  will  be  respected  and  en- 
forced as  the  complete  will  of  the  testator.  That  view  also  is 
in  accord  with  the  tendency  of  our  own  decisions  as  to  the  pro- 
vision which  will  be  effective  to  cut  off  a  widow's  dower,  and  we 
think  is  supported  by  the  better  reason.  We  accordingly  hold 
that  the  devise  made  by  this  will  of  a  remainder  in  the  roal  es- 
tate to  the  respondents  upon  the  majority  of  the  youngest  con- 
stitutes a  '^rovision'^  for  them,  within  the  terms  of  section  2886, 
and  that  the  estate  should  be  assigned  and  distributed  accord- 
ing to  the  terms  of  the  will,  subject  to  such  modification  as  re- 
sults from  the  widow's  election  to  take  by  law,  and  not  under 
the  will. 

Independently  of  our  view  as  to  the  sufficiency  of  this  de- 
vise, still,  we  having  decided  that  a  devise  is  made,  the  same 
conclusion  must  be  reached  upon  the  same  reasoning  applied 
in  Verrinder  v.  Winter,  98  Wis.  887,  namely,  that  it  appears 
from  the  will  that  such,  and  no  other,  donation  was  intended, 
and,  if  that  is  not  a  provision,  none  was  intended. 

^^'  It  is  urged  that  costs  of  both  parties  in  all  courts  should 
be  ordered  paid  out  of  the  estate,  and  that  the  counly  court 
should  be  directed  to  make  an  allowance  for  counsel  fees  tn 
the  respective  parties,  also  to  be  paid  out  of  the  estate.  TUb 
question  resolves  Itself  into  two  very  distinct  parts,  although 
in  practical  application  they  have  been  greatly  confused.  The 
first  is  the  allowance  of  costs  proper,  that  is,  taxable  costs; 
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Mcond,  the  allowance  of  connsel  fees  or  other  expenses  of  liti- 
gation incurred  by  the  antagonistic  parties,  and  not  included 
within  the  statutory  fee  bill. 

As  to  the  first  of  these,  the  right  and  liability  of  litigants  to 
costs  and  the  amount  thereof  is  wholly  statutory:  In  re  Car* 
roU's  Will,  53  Wis.  228;  Estate  of  Cole,  102  Wis.  1,  72  Am.  St 
Bep.  854.  For  the  court  to  allow  or  apportion  costa^  it  is  nec- 
essary to  point  to  the  specific  provision  of  statute  giving  au- 
thority. As  to  costs  in  this  court,  the  allowance  of  them,  in 
cases  for  the  probate  or  construction  of  wills,  otherwise  than  in 
ordinary  litigation,  finds  inception  in  the  Jackman  Will  Case, 
26  Wis.  364,  a  contested  will  case.  It  was  there  pointed  out 
that  section  36,  chapter  264,  of  the  Laws  of  1860,  now  sub- 
stantially embodied  in  section  2949  of  the  Statutes  of  1898,  did 
not  expressly  allow  any  variation  from  the  allowance  of  costs  to 
the  successful  party  and  against  the  unsuccessful.  But  it  was 
construed  as  intending  to  leave  to  this  court  a  discretion  broad 
enough  to  apportion  those  costs  in  such  a  case  as  there  under 
consideration.  And  while  that  view,  in  the  light  of  the  general 
proposition  above  announced,  savored  somewhat  of  laxity,  yet 
it  has  never  been  departed  from,  and  has  never  received  dis- 
approval from  the  legislature,  notwithstanding  the  two  revisions 
since,  and  we  think  has  become  a  settled  construction  of  section 
2949,  and  that,  as  a  result  thereof,  in  such  cases  as  there  and 
now  presented  a  discretion  rests  under  the  statute  with  this 
court  to  allow  or  withhold  costs,  or  to  authorize  their  payment 
out  of  the  estate^  which  amounts  to  the  same  thing  as  allowing 
them  against  the  executor,  and  ^^'^  permitting  him  to  be  re- 
imbursed from  the  estate.  In  pursuance  of  this  view  it  was 
said  in  Jones  v.  Boberts,  96  Wis.  427,  433,  speaking  of  costs  in 
.this  court:  '^The  established  rule  is,  where  the  contestant  of  a 
«nll  has  acted  in  good  faith,  and  questions  of  law  or  fact  are 
Worthy  of  consideration,  costs  taxed  against  him  should  be  paid 
out  of  the  estate."  In  the  light  of  such  uniform  holding,  upon 
due  consideration,  we  do  not  deem  it  proper  at  this  day  to  de- 
part from  that  established  rule  of  practice;  and  as  the  contest 
before  us  was  entirely  justifiable  and  presented  questions  of  law 
worthy  of  consideration,  we  think  it  proper  that  the  taxable 
costs  of  both  parties  in  this  court  should  be  paid  out  of  the 
estate. 

With  reference  to  the  circuit  court,  the  costs  must  be  gov- 
erned by  section  2918,  which  vests  discretion  in  that  court  as 
to  who  shall  recover  costs,  and  as  to  whether  the  recovery 
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ahall  be  of  the  whole  or  only  part  of  (but  not  more  than) 
thoee  taxable  under  the  fee  bill  (In  ze  Canoll's  Will,  53  Wi& 
228);  which  discretion,  however,  is  controlled  in  eome  measnre 
by  section  2932,  requiring  that  any  coats  taxed  against  the 
executor  shall  be  collected  out  of  the  estate  unless  the  court 
shall  direct  them  to  be  paid  by  him  personally  for  mismanage- 
ment or  bad  faith. 

In  the  oounty  court  taxable  costs  are  controlled  by  section 
4041,  in  applying  which  the  county  court  is  in  some  measure 
restrained  by  section  2932,  which  applies  to  all  courts:  Estate 
of  Cole,  102  Wis.  1,  72  Am.  St  Bep.  854.  The  discretion  thus 
vested  in  the  circuit  and  county  courts  under  the  statutes 
above  mentioned  we  shall  not  attempt  to  direct  in  advance 
though  it  might  be  subject  to  review  if  abused. 

The  question  of  allowance  out  of  the  estate  or  from  one 
party  to  another  of  expenses  not  taxable  by  statute,  such  as 
general  counsel  fees  and  the  like,  is  a  very  different  one.    The 
allowance  of  such  expenses  at  all  out  of  an  estate  first  appears 
to  have  been  considered  by  this  court  in  the  case  of  '^  Heiss 
V.  Murphey,  43  Wis.  45,  which  was  one  for  the  construction 
of  a  will.    In  the  circuit  court  an  allowance  was  made  to  the 
executor  of  three  hundred  dollars  for  his  counsel  fees,  from 
which  the  beneficiaries  under  the  will  appealed.    The  allow- 
ance was  sustained  on  the  ground  stated  by  Byan,  C.  J.,  that 
by  the  general  rules  of  courts  of  equity  an  executor  may  al- 
ways in  a  proper  case  take  the  opinion  of  the  court  upon  the 
will  at  the  expense  of  the  estate.    The  reason  is,  of  course^ 
obvious.    It  may  be  as  essential  to  find  out  what  the  will  means, 
in  order  to  carry  it  out,  as  to  take  any  other  step  or  do  any 
other  act  involving  expense,  and  the  expense  of  so  doing  is  just 
as  properly  incurred  in  the  performance  of  the  executor's  of- 
ficial duty  in  the  one  case  as  in  the  other.    This  is  equally  true 
as  to  trustees  of  any  sort  having  duties  to  perform  under  the 
direction  of  a  court.    It  bears  no  relation  to  the  allowance  of 
costs  between  litigants.    This  point  of  view  was  emphasized  in 
the  case  (decided  at  about  the  same  time)  of  In  re  Kirkendall's 
Estate,  43  Wis.  167,  177,  where  costs  out  of  the  estate  were  re- 
fused to  opposing  claimants^  the  executor  being  no  party  to  the 
controversy.    The  question  here  under  consideration  goes  fur- 
ther, and  includes  allowance  of  expenses  of  others  than  the 
executor,  and  is  embarrassed  by  the  fact  that  commencing  with 
Scott  V.  West^  63  Wis.  529,  and  following  through  a  consider- 
able list  of  cases,  this  court  has^  without  apparent  discussion 
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and  without  indicating  any  authority  therefor^  entered  an  order 
in  Boits  for  the  construction  of  wUls,  ''that  the  county  court 
make  allowance  out  of  the  estate  to  the  respectiye  parties  for 
counsel  fees."  Substantially  this  order  appears  in  Webster  t. 
Morris,  66  Wis.  366,  400,  67  Am.  Bep.  278;  Ford  t.  Ford,  70 
Wis.  19,  68,  5  Am.  St.  Bep.  117;  Bumham  v.  Bumham,  79  Wis. 
557;  Beurhaus  y.  Cole,  94  Wis.  617,  631,  and  perhaps  some 
other  cases.  It  is  believed  that  such  order  has  frequently  been 
made  by  reason  of  either  express  or  tacit  consent  of  opposing 
parties,  and  we  do  not  discoyer  that  in  any  of  these  cases  there 
has  been  ^^^  opposition  raised  thereto.  The  action  of  the  court 
in  that  respect  differs  radically  in  character  from  the  mere  act 
of  construing  a  costs  statute  haying  reference  only  to  practice 
and  procedure.  The  act  of  requiring  one  party  to  pay  con- 
siderable sumfl  of  money  for  expenses  incurred  by  another  in 
litigation  inyolyes  more  than  practice  or  procedure.  Unless 
the  authority  for  it  exists  in  tiie  law,  so  that  by  joini^  in 
litigation  parties  subject  themselves  to  such  obligation,  it 
trenches  closely  upon  that  forbidden  act  of  depriving  one  of 
his  property  without  due  process  of  law,  or  taking  property 
from  one  for  the  private  benefit  of  another. 

The  general  subject  was  recently  discussed  in  Estate  of  Cole, 
102  Wis.  1,  72  Am.  St.  Bep.  854,  where  it  was  said,  in  a  litiga* 
tion  as  to  a  trust  estate:  ''There  is  no  statute  authorizing  such 
a  proceeding,  and  no  precedent  for  it  in  this  court.  It  is  con- 
sidered that  counsel  fees  to  others  than  the  trustee  who  may 
be  interested  in  the  trust  fund  are  not  recoverable,  either 
from  the  trustee  personally  or  out  of  such  fund.  That  was 
the  rule  in  chanceiy  before  the  code,  and  there  is  no  statute 
changing  it,  nor  any  precedent  varying  the  old  practice.''  Ex- 
ception was  there  made  for  the  one  case,  not  there  presented, 
of  the  construction  of  a  will,  embarrassed  by  the  precedents 
above  referred  to,  but  which,  except  for  such  precedents,  is 
governed  by  the  same  reasons,  and  should  be  subject  to  the  same 
rules^  as  the  proceeding  presented  in  Estate  of  Cole,  102  Wis. 
1,  72  Am.  St.  Bep.  854. 

The  confusion  of  coimsel  fee  allowances  with  costs  is  not 
peculiar  to  Wisconsin,  but  appears  in  many  states.  Proba- 
bly it  results  from  the  practice  of  the  English  court  of  chan- 
cery to  allow  such  an  item  sometimes  as  part  of  the  costs, 
under  the  designation  of  "costs  taxed  as  between  solicitor  and 
client^';  but  even  there  such  item  was  really  distinct  in  kind 
from  the  regular  fee  bill,  and  was  allowed  only  in  extreme  cases 
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by  virtiia  of  the  statnte  of  17  Sichard  II,  chapter  6,  aul 
the  chancellor  to  ^allow  damages  according  to  his  discretiou 
vi^  to  him  which  is  troubled  unduly.''  That  statate  obyioualy 
gave  the  broadest  power  to  make  impositions  npon  a  litigant. 
Whether  or  not  it  became  part  of  the  common  law^  which 
immigrated  to  this  country  with  the  oolonists,  it  is  wholly 
superseded  by  the  costs  statutes,  certainly  in  the  code  states: 
Downing  t.  Marshall,  37  N.  Y.  880;  In  re  Carroll's  Will,  53  Wis. 
288,  where  it  was  urged  and  denied  effect  to  authorize  aach  al- 
lowances. 

Since,  then,  such  allowances  are  not  supported  by  any  stat- 
ute, how  can  they  be  justified?  No  good  reason  is  apparent 
why  the  exi>enses  of  a  litigant  as  to  his  ownership  of  property 
should  receire  the  attention  of  the  court  or  be  paid  by  another 
when  the  litigation  takes  the  form  of  construing  a  will,  any 
more  than  if  the  same  issue  were  tried  in  ejectment  or  repleyin; 
but  no  one  would  contend  that  in  the  latter  case  any  power  to 
make  such  order  existed  in  the  court.  Where  parties  are  sui 
juris,  and  each  litigating  for  the  promotion  of  his  own  in- 
terests, each  should  bejBir  the  expense,  as  he  will  enjoy  the  fruits 
of  bis  own  contention;  and  the  existence  of  a  fund  over  which 
the  court  has  control  in  no  degree  varies  the  principle  inyolyed 
or  justifies  infraction  thereof.  On  mature  consideration  we  are 
conTinced  that  the  habit  of  ordering  payment  of  counsel  fees^ 
other  than  the  executor's^  is  without  authority  of  law  and  should 
not  longer  be  indulged  in,  but  that  the  cases  and  extent  in 
which  one  party  or  any  fund  shall  be  required  to  contribute 
to  the  expenses  of  another  in  litigation  must  be  limited  by  the 
costs  statutes. 

It  will,  of  course,  be  understood  that  what  we  have  said 
with  reference  to  allowance  of  counsel  fees,  etc.,  has  no  ap- 
plication whatever  to  those  reasonably  incurred  by  an  execu- 
tor or  any  other  trustee  in  the  good  faith  performance  of  his 
duties.  No  rule  is  better  settled  than  that  the  trustee  is  en- 
titled to  pay  those,  as  all  other  proper  expenses  which  fall 
on  him  by  reason  of  his  trust,  out  of  the  trust  funds  in  his  '^' 
hands,  and  that  when  he  comes  to  settle  his  accounts  such 
payments  will  be  allowed  him  as  credits  if,  in  the  opinion  of  the 
court,  they  are  proper  in  character  and  reasonable  in  amount. 
In  suits  for  construction  of  wills  it  is  proper  for  the  executor, 
whether  plaintiff  or  defendant,  to  employ  counsel,  to  the  end 
that  the  questions  of  law  involved  may  be  properly  brought  be- 
fore the  court.    Whether  he  should  employ  counsel  to  present 
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in  the  spirit  of  adyocaey  one  or  other  or  both  of  the  antagonistio 
interests  which  may  be  involved  by  the  constmction,  will  often 
be  a  question  of  difficulty.  Too  often  the  counsel  employed 
by  the  executors  are  in  practical  effect  the  ardent  advocates 
of  one  side  of  a  controversy  between  individual  interests^  in 
which  the  executor^  as  such,  should  have  no  choice.  Obviously, 
such  advocacy  should  not  be  compensated  out  of  the  common 
fund  if  its  opposition  is  not  to  be  also,  and  courts  should  be 
cautious  in  allowing  for  services  ostensibly  rendered  to  execu- 
tors, but  in  spirit  and  effect  rendered  to  one  of  the  opposing 
interests,  which  should  bear  its  own  expenses.  The  field  of 
discretion  in  controlling  and  approving  conduct  of  executors 
and  trustees  is  a  broad  one,  however,  and  the  court  in  each 
case  must  be  guided  by  the  conditions  and  circumstances  there 
oresent.  In  the  case  at  bar,  in  this  court  at  least,  the  services 
of  counsel  on  both  sides  have  been  rendered,  not  to  the  execu- 
tors, but  to  the  respective  claimants  upon  this  estate,  who 
iihould  each  bear  the  expense  therefor  which  he  has  incurred. 

By  the  Court.  Judgment  reversed  and  cause  remanded  to 
ihe  county  court,  with  directions  to  enter  judgment  in  accord- 
ance with  this  opinion  upon  respondents'  petition.  Taxable 
costs  of  both  parties  in  this  court  will  be  paid  out  of  the  estate. 


Wir.LS.^IN  CONSTRUING  WILLS,  the  intention  of  the  testator 
must  control:  Wescott  v.  Binford,  104  Iowa,  645,  66  Am.  8t.  Rep.  630. 
In  order  to  ascertain  what  that  intention  is,  the  whole  will  and  all  its 
iMtrta  ronst  he  considered :  Backer  v.  Bumham,  146  111.  9,  37  Am.  St. 
Rep.  135;  and  the  circumstances  under  which  the  will  was  made 
shoald  he  looked  to:  Elliott  v.  Elliott,  117  Ind.  380,  10  Am.  St.  Rep.  64. 

WILLS— PARTIAL  INTESTACY.— The  presumption  is,  that  the 
testator  intended  to  dispose  of  his  entire  estate  and  not  to  diejpartiall7 
intestate:  Succession  ot  Allen,  48  La.  Ann.  1036,  66  Am.  St.  Rep.  296, 
and  note. 

WILLS— AFTER-BORN  CHILDREN.— A  devise  hy  a  tesUtor  of  his 
real  estate  to  his  wife  for  life,  and  after  her  death  to  the  heirs  of  her 
hody  hegotten.  is  not  a  provision  in  the  will  for  a  child  horn  to  him 
after  its  execution :  Rhodes  v.  Weldj,  46  Ohio  St.  234,  16  Am.  St.  Rep- 
684.  On  the  rights  of  after-horn  and  pretermitted  children,  see  Carpen- 
ter V.  Snow,  117  Mich.  489,  72  Am.  St.  Rep.  676,  and  the  extended 
notes  to  Rhodes  v.  Weklv.  16  Am.  St.  Rep.  692^^95,  and  Wilson  ▼• 
Foeket,  89  Am.  Dec.  740-744. 

WILLS— PRETERMITTED  HEIRS.— The  omission  to  provide  for 
an  4ieir  in  a  will  may  be  shown  to  be  unintentional  either  by  the  terms 
of  the  will  or  hy  extrinsic  parol  evidence:  Estate  of  Stebbins,  94  Mich. 
S04.  34  Am.  St.  Rep.  346.  An  heir  at  law  can  be  disinherited  only  by  an 
express  devise  or  by  necessary  implication :  Estate  of  Jacobs,  140  Pa.  Si. 
268,  23  Am.  St.  Rep.  230. 

WILLS.— COSTS  of  both  parties  may  be  charged  upon  an  estate  if 
there  was  probable  cause  for  contesting  the  validity  of  a  will :  Clapp  v« 
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Fanerton,  84  N.  Y.  190, 90  Am.  Dec  6B1.  See,  also.  Meeker  ▼.  Meeker, 
74  Iowa,  S52,  7  Am.  8t.  Rep.  489;  Moore  ▼.  Alden,  80  Me.  301,  «  Anu 
Bu  Sep.  903;  CHeever  t.  Monh,  106  Mieh.  880,  68  Am.  fit.  Sep.  480i» 
Sod  nfrtifti 


Williams  v.  Daubnbb. 

(Utt  WoooMDr,  ftO.] 

DEBn>8— PRLIVERY.— If  a  grantor  executes  a  deed  and  de- 
tlTers  It  to  a  person  other  than  the  grantee  to  hold,  upon  the  un- 
derstanding that  If  she  recovers  from  her  present  sickness  she  la 
to  hSTe  the  deed  hack,  and  if  not  it  Is  to  be  delivered  to  the  grantee 
named,  and  stich  depositary  retains  the  deed  until  the  grantor's 
death,  there  has  not  been,  and  thereafter  cannot  be,  a  valid  d^very 
to  the  grantee,  and  such  deed  is  a  nuUity. 

DEEDS— DELIYERT.—If  the  delivery  of  a  deed  is  not  abso- 
lute, or  unconditional  so  as  to  be  beyond  the  grantor's  control,  the 
depositary  being  a  mere  agent,  and  the  instrument  revocable  at  any 
time  before  the  grantor's  death,  there  Is  no  valid  deUveiy  thereof 
to  the  grantee  and  the  deed  Is  a  nullity. 

W.  J.  and  J.  H.  Tomer,  for  the  appellant. 

Fiebing  ft  EiUUea,  for  the  respondents. 

™^  BABDEEN,  J.  The  facts  in  this  case  are  in  no  gob- 
stantial  dispute.  Mrs.  Williams  executed  the  deed  in  suit  and 
delivered  it  to  Mr.  Danbner  to  hold,  upon  the  nnderstanding 
that  if  she  recovered  from  her  sickness  she  was  to  have  it  badi^ 
and^  if  not,  then  it  was  to  be  delivered  to  the  grantee  named. 
The  sole  question  is,  Was  this  deed  in  the  hands  of  Danbner  be- 
yond her  control?  This  case  is  ruled  by  Prutsman  t.  Baker,  30 
Wis.  644, 11  Am.  Bep.  592.  The  cases  do  not  differ  in  any  es- 
sential particular  as  to  the  circumstances  under  which  the  deed 
came  to  the  possession  of  the  depositary  and  under  which  he 
was  to  hold  it.  It  is  true  that  in  that  case  the  depositaiy  testi* 
fied  that  the  papers  were  under  the  grantor's  control  until  he 
died,  but  that  was  merely  his  conclusion  ^^^  from  the  facta 
stated,  and  did  not  give  any  additional  weight  thereto.  In  de- 
termining that  the  facts  stated  did  not  constitute  a  valid  delir* 
ery  of  the  deed,  Chief  Justice  Dixon  says:  ''An  essential  charao* 
teristic  and  indispensable  feature  of  every  delivery,  whether  ab- 
solute or  conditional,  is  that  there  must  be  a  parting  with  the 
possession  and  of  the  power  and  control  over  the  deed  by  the 
grantor  for  the  benefit  of  the  grantee  ai  the  time  ol  the  deliF- 
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erj/*    The  importance  of  these  essentials  has  been  recognized 
and  enforced  in  this  court  in  the  following  eases:  Campbell  y. 
Thomas^  42  Wis.  437,  24  Am.  Bep.  427;  Schmidt  t.  Deegan,  69 
Wis.  300;  Albright  ▼.  AlbrigKt,  70  Wis.  529;  Lehigh  etc.  Co.  y. 
West  Superior  etc.  Co.,  91  Wis.  221.  As  sustaining  the  doctrine 
of  Prutsman  ▼.  Baker,  30  Wis.  664, 11  Am.  B«p.  692,  and  in  ad- 
dition to  the  cases  therein  cited,  we  refer  to  the  following:  Baker 
T.  Haskell,  47  N.  H.  479,  93  Am.  Dec.  455;  Williams  r.  Schatz, 
42  Ohio  St.  47;  Porter  y.  Woodhouse,  59  Conn.  569,  21  Am.  St. 
Bep.  131.    The  principle  emphasized  is  that  the  deliyery  of  'the 
deed  not  being  absolute,  or  conditional  so  as  to  be  beyond  the 
grantor's  control,  and  the  depositary  being  a  mere  agent,  the 
instrument  is  reyocable  at  any  time  before  the  grantor's  death, 
and  is  therefore  a  nullity. 

The  principles  stated  seem  to  fully  cover  the  case  at  bar,  and 
render  extended  discussion  unnecessary.  Under  the  circum- 
stances in  proof,  and  within  the  authorities  cited,  we  cannot 
escape  the  conclusion  that  the  deed  in  the  hands  of  Daubner  was 
under  the  control  of  the  grantor  up  to  the  time  of  her  death, 
and  therefore  no  legal  delivery  thereof  has  or  can  be  made. 

By  the  Court.  The  judgment  of  the  superior  court  of  Mil- 
waukee county  is  reversed,  and  the  cause  is  remanded  with 
directions  to  enter  judgment  for  the  plaintiff  for  the  relief  de- 
manded in  the  complaint. 


DEEDS— DELIVERY  AFTER  DEATH.— If  a  grantor  executes  a 
deed  and  places  it  in  the  hands  of  |t  third  party  to  be  held  and 
delivered  to  the  grantee  after  the  grantor's  death,  reserving  to  him- 
self no  control  over,  nor  right  to  recall  or  revoke  it,  these  facts  con- 
stitute a  valid  delivery:  Shea  v.  Murphy,  164  111.  614,  66  Am.  St. 
Rep.  215.  But  if  the  grantor  does,  either  by  himself  or  his  agent, 
retain  any  control  over  the  deed,  or  reserve  any  right  to  recall  it, 
or  to  alter  any  of  its  provisions,  the  delivery  is  not  good  and  the 
deed  conveys  no  title:  Monographic  notes  to  Brovni  v.  Westerfleld. 
53  Am.  St  Rep.  554;  Welborn  v.  Weaver,  63  Am.  Dec.  243-245;  and 
see.  too.  Wilson  v.  Carrico,  140  Ind.  533,  49  Am.  St.  Rep.  213.  and 
wtended  note  on  conveyances  to  talce  effect  after  the  grantor's  death. 
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Pauws  tK  Wisconsin  State  Land  ahd  Impbovb* 

MfiNT     GOMPANT. 

{IM  WnoOMftJi,  617.] 

8TARB  DBdBIS-^SUBSBQUENT  APFBAK— If  a  case  bat 
been  before  the  supreme  court  on  an  appeal  inyolying  the  soffl- 
ciency  of  the  complaint  therein,  the  decision  then  made  Is  bind- 
lng»  on  a  subsequent  appeal,  as  to  all  questions  covered  by  the 
former  decision,  leaving  nothing  which  can  be  questioned  except 
whether  the  facts  then  said  to  constitute  a  sufficient  cause  for  equi- 
table relief  have  been  found  to  exist  by  the  trial  court,  and  whether 
any  material  part  of  such  findings  Is  against  the  clear  preponder- 
ance of  the  evidence. 

WATERS  AND  WATERGOUBSE6--NAYI6ABLB  WATERS 
AND  LANDS  THERE UNDEJEl-TITLE  TO.— The  navigable  waters 
of  the  state  and  the  lands  thereunder  belong  to  the  state  in  an 
situations,  so  far  as  necessary  to  preserve  Inviolate  the  common- 
law  right  to  enjoy  those  Incidents  which  were  not  the  subject  of 
private  ownership  in  navigable  waters  at  the  common  law,  and 
the  legislature  must  preserve  such  right  for  the  benefit  of  all  of  the 
people  of  the  state. 

WATERS  AND  WATERCOURSES— NAVIGABLE  WATERS 
—INJUNCTION  TO  RESTRAIN  INTERFERENCE  WITH  PUB- 
LIC RIGHTS  IN.— Any  attempt  by  any  person  or  corporation  to 
violate  public  rights  In  the  navigaU>le  waters  of  the  state  to  the 
special  Injuiy  of  a  particular,  perscm  may  be  restrained  by  a  private 
suit 

WATERS  AND  WATERCOURSES— NAVIGABLE  LAKES 
AND  LAND  THEREUNDER.— Submerged  land  of  navigable  lakes 
cannot,  by  legislative  enactment.  In  the  furtherance  of  private  In- 
terests, be  made  the  subject  of  private  ownership,  and  the  state  is 
powerless  to  devest  Itself  of  Its  title  and  trusteeship  of  such  lands 
under  the  guise  of  promoting  the  public  health,  but  in  fact  in  the 
furtherance  of  private  interests. 

ESTOPPEL  IN  PAIS  requires,  as  to  the  person  against  whom 
it  Is  dairaed,  opportunity  to  speak,  duty  to  speak,  failure  to  speak, 
and  reliance  in  good  faith  upon  such  faUure. 

ESTOPPEL  AS  TO  LAND.-FAILUBE  OF  RIPARIAN  PRO- 
PRIETORS to  begin  action  to  restrain  a  corporation  from  drain- 
ing a  navigable  lake  under  a  statute  ostensibly  enacted  to  promote 
the  public  health,  but  In  fact  to  further  private  interests,  until  a 
large  sum  of  money  has  been  expended  by  the  corporation,  does 
not  preclude  them  from  obtaining  relief  by  injunction,  if  their 
action  is  commenced  seasonably  after  actual  damage  to  their  prop- 
erty, and  if  before  any  considerable  expense  had  been  Incurred 
there  had  been  a  decision  by  the  supreme  court  of  the  state  tliat 
submerged  lands  of  navigable  lakes  could  not»  by  statute,  in  tlie 
furtherance  of  private  Interests  be  made  the  subject  of  inivate  own- 
ership. 

Action  by  a  riparian  owner  to  prevent  the  canying  out  of  a 
scheme  for  draining  Muskego  lake^  a  navigable  body  of  water* 
to  recover  damages  caused  by  a  partial  drainage  of  such  lake* 
and  to  compel  a  restoration  of  the  water  to  the  condition  in 
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which  defendant  found  it  In  1891  a  statute  was  enacted  au- 
thorizing J.  BeynoldSy  his  heirs  and  assigns,  to  complete  the 
drainage  of  thQ  lake,  ostensibly  to  promote  the  public  health, 
and,  in  consideration  thereof,  all  of  the  land  within  the  mean- 
der line  of  the  lake  was  to  be  conreyed  to  him.  tleynolds 
caused  a  corporation  to  be  formed,  to  which  he  conveyed  his 
granted  rights  and  privileges,  in  consideration  of  substantially 
aill  the  stock  of  the  corporation.  Prior  to  the  commencement 
of  this  action  such  corporation  so  far  progressed  with  the 
drainage  of  the  lake  as  to  materially  reduce  the  water  therein, 
to  the  damage  of  plaintiff,  and  it  proposed  going  on  with  the 
work  to  completion.  The  object  of  this  action  was  to  recover 
compensation  for  the  damages  caused  plaintiff  by  taking  the 
water  of  the  lake  from  his  land,  and  to  obtain  a  mandatory  in- 
junction compelling  the  defendant  to  restore  the  lake  to  the 
condition  existing  before  its  operations  commenced.  A  de- 
murrer to  the  complaint  was  overruled  on  the  ground  that  it 
contained  sufficient  allegations  of  fact  to  show  that  the  purpose 
of  the  statute  of  1891  was  not  to  promote  the  public  health, 
but  to  convert  the  bed  of  the  lake  into  private  ownership. 
Judgment  for  the  plaintiff  and  defendant  appealed. 

H.  Byan  and  T.  M.  Kearney,  for  the  appellant. 

0.  T.  and  G.  L.  Williams,  for  the  respondent. 

***  MABSHALL,  J.  There  are  no  questions  of  law  to  be 
considered  on  this  appeal.  When  the  case  was  here  before  on 
an  appeal  involving  the  sufficiency  of  the  complaint  (Priewe  v. 
Wisconsin  etc.  Imp.  Co.,  93  Wis.  534),  it  was  d^ided:  1.  That 
on  the  facts  alleged  the  operations  under  the  act  of  1887  did 
not  affect  plaintiff's  riparian  rights,  as  they  left  him  with  the 
privilege  of  passing  over  the  uncovered  lands  between  the  orig- 
inal and  new  shore  lines  to  the  navigable  waters  of  the  lake; 

2.  That  the  act  of  1891  was  intended  solely  to  convert  the  bed 
of  the  lake  from  public  to  private  ownership  in  the  guise  of  a 
pretended  public  purpose,  that  of  promoting  the  public  health; 

3.  That  whether  the  ostensible  public  purpose  of  the  act  was 
the  actual  purpose  is  not  concluded  by  its  recitals,  but  may  be 
inquired  into  and  determined  by  the  court  as  a  question  of  fact, 
and  the  act  sustained  or  condemned  according  to  the  finding; 
and  4.  That  the  state  is  powerless  to  devest  itself  of  its  trus- 
teeship as  to  the  submerged  lands  under  navigable  waters  in 
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fhk  state  under  the  guise  ^^^  of  promoting  the  public  health. 
That  decision  is  binding  for  the  purpose  of  tliis  appeal  on  sU 
questions  oovered  by  it.  It  stands  as  the  infallible  truth,  lea?* 
ing  nothing  which  can  now  be  questioned,  except  whether  the 
facts  which  were  then  said  to  constitute  a  sufficient  cause  for 
equitable  relief  haye  been  found  to  exist  by  the  trial  oourt^  and 
whether  any  material  part  of  such  findings  is  against  the  dear 
preponderance  of  the  evidence:  Lathrop  t.  Knapp,  27  Wis.  214; 
87  Wis.  307;  Case  t.  Hoffman,  100  Wis.  314. 

Appellant's  counsel  has  funiished  us  with  the  result  of  much 
research  as  regards  the  scope  of  the  police  power  of  the  state 
and  the  supreme  authority  of  the  legislature  to  ex^cise  such 
power,  all  of  which  is  interesting  but  not  material,  because  the 
subject  is  not  before  us.  That  the  legislature  has  a  broad  dis- 
cretion in  the  exercise  of  police  powers  cannot  be  questioned. 
Within  that  discretion  its  dominion  is  supreme;  but  whether  a 
a  legislative  enactment  was  designed  to  further  some  govern- 
mental function,  or  to  further  private  gain,  as  said  in  the  for- 
mer opinion,  is  a  judicial  question,  and  coxmsel  have  failed  to 
produce  any  authority  to  the  contrary;  and,  even  if  sudi  author- 
ity were  produced,  it  could  not  change  the  rule  for  the  purposes 
of  this  case.  Not  only,  as  indicated,  is  it  a  judicial  question 
of  fact  which  is  presented  by  the  controversy  as  to  the  purpose 
of  the  act  of  1891,  but  the  court  is  not  conduded  by  the  word- 
ing of  the  act  as  to  where  the  truth  lies.  Otherwise  private 
property  righta  could  easily  be  taken  away  from  one,  and  with 
or  without  consideration  vested  in  another,  under  the  guise  of 
the  promotion  of  some  public  purpose  falsely  recited  in  a  legis- 
lative enactment. 

Leaving  out  of  view  the  pretense  that  the  draining  of  the 
lake  was  for  the  purpose  of  promoting  the  public  health,  not  a 
shadow  of  legal  authority  exists  to  justify  the  acts  complained 
of.  The  legislature  has  no  more  authority  to  emancipate  itself 
from  the  obligation  resting  upon  it  which  was  ^^^^  assumed  at 
the  commencement  of  its  statehood,  to  preserve  for  the  benefit 
of  all  the  people  forever  the  enjoyment  of  the  navigable  waters 
within  its  boundaries,  than  it  has  to  donate  the  school  fund  or 
the  state  capitol  to  a  private  purpose.  It  is  supposed  that  this 
doctrine  has  been  so  firmly  rooted  in  our  jurisprudence  as  to  be 
safe  from  any  assault  that  can  be  made  upon  it.  The  navigable 
waters  of  the  state  belong  to  the  state,  and  the  lands  under 
them,  in  all  situations,  so  far  as  are  necessary  to  preserve  invio- 
late the  common  right  to  enjoy  those  incidents  which  were  not 
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the  labject  of  private  ownership  in  navigable  waters  at  common 
law;  and  any  attempt  by  any  person  or  corporation  to  violate 
such  public  rights  to  the  special  injury  of  a  particular  person, 
as  when  an  attempt  is  made  to  take  from  such  person  some  inci- 
dent of  his  title  to  the  shore  of  navigable  waters,  may  be  re- 
strained by  a  private  action.  The  general  character  of  the 
state's  title  to  submerged  lands  under  navigable  waters  has 
been  treated  so  fully  several  times  within  the  past  few  years 
that  there  is  nothing  more  that  can  be  profitably  said,  even  if 
the  subject  were  open  to  discussion  and  decision  in  this  case. 
Therefore  we  leave  it  by  referring  to  such  prior  decisions: 
Priewe  v.  Wisconsin  etc.  Co.,  93  Wis.  634;  Willow  Biver  Club 
T.  Wade,  100  Wis.  86;  Mendota  Club  v.  Anderson,  101  Wis. 
479;  Pewaukee  v.  Savoy,  103  Wis.  271,  ante,  p.  859. 

The  only  real  controversy  open  for  our  consideration  is.  Are 
the  findings  of  fact  made  by  the  trial  court  supported  by  the 
evidence?  That  must  be  answered  in  the  affirmative,  and  with- 
out the  answer  being  accompanied  by  any  extended  discussion  of 
the  evidence.  The  record  is  very  long,  covering  some  three 
hundred  and  fifty-five  pages,  all  of  which  has  been  examined 
with  that  care  necessary  to  a  careful  judicial  determination  of 
the  question.  The  evidence  is  conflicting  upon  many  of  the  ma- 
terial facts,  but  there  is  abundance  of  evidence  in  the  record 
to  the  effect  that  the  lake  was  a  navigable  body  of  water  ^^^ 
after  the  first  drainage,  in  places,  up  to  within  fifty  feet  of  the 
original  shore  line  of  plaintiff's  property;  that  none  of  the  lake 
bed  was  uncovered  exeept  a  strip  averaging  about  one  hundred 
feet  wide  inside  the  shore  line;  that  aside  from  that  the  entire 
lake  bed  was  covered  with  water,  and  during  most  of  the  open 
season  of  the  year  it  could  be  traversed  by  boats  for  the  pur- 
poses of  fishing  and  hunting;  that  such  condition  was  destroyed 
by  the  second  drainage  to  the  damage  of  plaintiff;  that  a  resto- 
ration of  the  lake  to  the  condition  it  was  in  prior  to  such  sec- 
ond drainage  will  promote  the  public  health,  and  that  the  pri- 
mary purpose  of  the  act  of  1891,  under  the  authority  of  which 
such  second  drainage  was  made  and  defendant  claims  title  to 
the  lake  bed^  was  to  convert  that  which  was  public  and  held  by 
the  state  without  power  of  alienation  into  that  which  was  private 
— a  manifest  excess  of  constitutional  legislative  authority. 

A  contention  is  made  that  plaintiff's  omission  to  commence 
his  action  till  a  large  amount  of  money  had  been  expended  by 
defendant  under  the  act  of  1891  should  be  held  to  preclude 
him  from  obtaining  equitable  relief;  that  by  his  silence  defend- 
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oat  wu  permitted  to  go  on  and  incur  expense  on  the  faith  of  its 
legifllative  authority  and  the  acquiescence  of  plaintifiE,  and  that 
he  should  not  now  be  allowed  to  change  his  position  to  the 
prejudice  of  the  defendant.  We  are  unable  to  see  wherein  the 
attitude  of  plaintiff  misled  the  defendant  in  the  slightest  degree. 
Its  reliance  was  wholly  on  the  legislative  enactment  of  189L 
There  was  no  benefit  which  accrued  to  plaintiff  by  the  second 
drainage  of  the  kke^  but,  on  the  contrary,  it  was  a  serious  dam- 
age to  his  property.  Seasonably  after  actual  damage  to  sach 
property  commenced,  this  action  was  instituted.  The  court 
found  as  a  fact  that  the  purpose  of  defendant's  operations  was 
solely  to  acquire  the  title  to  the  lake  bed,  and  that  its  grantor 
procured  the  passing  of  the  law  of  1891  for  that  purpose;  and 
it  further  appears  that  before  it  incurred  any  considerable  ex- 
pense ***  there  was  a  decision  by  this  court  to  the  effect  that 
submerged  land  of  nayigable  lakes  cannot,  by  legislative  enact- 
ment, in  the  furthenince  of  private  interest^  be  made  the  sub- 
ject of  private  ownership:  McLennan  v.  Prentice,  85  Wis.  427. 
So  we  have  a  case  where  def endant^  in  furtherance  of  a  scheme 
which  its  officers  and  agents  knew,  or  ought  to  have  known,  had 
been  in  principle  condemned  by  this  court,  proceeded  to  a  point 
in  its  operations  where  actual  special  damage  accrued  to  the 
plaintiff,  whereupon  he,  with  reasonable  diligence,  conmienced 
an  action  to  restrain  the  further  prosecution  of  tiie  work.  If 
there  is  any  element  of  equitable  estoppel  in  that  situation  we 
are  unable  to  discover  it.  One  of  the  first  eRsentials  to  an 
equitable  estoppel  is  that  the  party  dakning  the  benefit  of  it 
must  proceed  in  good  faith.  Here  defendant  purposed  to  ob- 
tain title  to  the  lands  from  the  state,  which  it  knew,  or  if  it  did 
not  know  was  negligent  in  not  knowing,  the  state  was  powerless 
to  subject  to  private  ownership.  Another  essential  of  equitaUe 
estoppel  is  that  the  attitude  of  the  person  against  whom  it  is 
claimed  must  have  materially  influenced  the  conduct  of  his 
adversary,  or  such  person  must  be  so  circumstanced  as  to  resp 
some  benefit  from  such  conduct.  Here,  as  indicated,  neither 
of  these  elements  exists.  There  was  no  blowing  hot  and  blow- 
ing cold  alternately,  no  proceeding  in  good  faith  relying  upon 
acquiescence  because  of  the  silence  of  plaintiff,  with  the  cir- 
cumstance of  gain  to  plaintiff  as  an  explanation  of  such  silence. 
An  equitable  estoppel  in  pais  requires,  as  to  the  person  against 
whom  the  estoppel  is  claimed,  opportunity  to  speak,  duty  to 
speal^  failure  to  speak,  and  reliance  in  good  faith  upon  such 


Jane,  1899.]    Ph^ly/h:  v.  Wibcomsim  State  Lam>  £TC.  Ca    909 

failure.    Here^  at  best^  none  of  Buch  elements  existed  except 
opportiinity  to  speak. 

A  literal  interpretation  of  the  judgment  would  render  it 
unnecessarily  harsh.  It  would  require  a  large  expenditure  of 
money  without  any  resulting  benefit  to  plaintifT.  It  may  easily 
be  read  to  require  defendant  to  fill  up  all  the  excavations  ^^ 
made  in  the  course  of  its  operations  under  the  act  of  1891  be* 
tween  Wind  lake  and  Muskego  lake,  and  in  the  bed  of  the  latter 
lake.  We  assume  that  it  was  only  intended  by  the  judgment 
to  require  such  filling  up  of  excavationfl  as  will  restore  the  nat* 
ural  condition  of  the  water  in  Muskego  lake,  as  it  would  exist 
had  there  been  no  attempt  to  drain  the  lake  under  the  act  of 
1891;  that  so  much  of  the  canal  between  Wind  lake  and 
Muskego  lake  and  the  canal  in  Muskego  lake  must  be  filled  up 
as  will  accomplish  that  result.  Such  is  probably  what  was  in 
the  judicial  mind,  and  the  judgment  may  reasonably  be  read 
that  way.    As  so  understood  it  needs  no  modification. 

By  the  Court.    The  judgment  of  the  circuit  court  is  affirmed. 
Dodge,  J.,  took  no  pai:t 

APPEAI/— STARE  DECISIS.— If  the  facts  presented  In  two  ap- 
peals are  the  same,  the  decision  given  on  the  first  appeal  becomes 
the  law  of  the  case  In  all  Its  sabsequent  stages,  and  wiU  not  be 
reviewed  on  the  second  appeal:  Plymouth  Bank  t.  Oilman,  8  S. 
Dak.  170.  44  Am.  St.  Rep.  782;  Smith  v.  Smith,  24  Ck>lo.  627,  65 
Am.  St.  Rep.  251.  See  the  extended  note  to  Tnixton  v.  Fait  etc. 
Co.,  73  Am.  St  Rep.  98-106,  dlscnssing  limitations  on  the  doctrine 
of  stare  decisis. 

WATERS.— THE  SUBMERGED  LANDS  of  navigable  lakes 
within  the  boundaries  of  a  state  belong  to  the  state  in  trust  for 
the  public  use,  substantially  the  same  as  at  the  common  law,  and 
the  state  cannot  change  the  condition  of  the  title  to  the  detriment 
or  abdication  of  snch  trust:  Pewaukee  v.  Savoy,  103  Wis.  271,  ante, 
p.  859,  and  note.  The  state  cannot  abdicate  Its  trust  over  prop- 
erty in  navigable  waters  and  soU  under  them  so  as  to  leave  them 
entirely  under  the  use  and  control  of  private  parties;  its  control 
over  such  property  can  never  be  lost,  except  as  to  such  parcels  as 
are  used  in  promoting  the  interest  of  the  public  therein:  See  ex- 
tended note  to  People  v.  Kirk,  53  Am.  St.  Rep.  293-296. 

TO  CONSTITUTE  ESTOPPEL  IN  PAIS,  there  must  be  a  false 
representation  or  concealment  of  known  material  facts,  made  to  a 
party  ignorant  of  their  truth  or  falsity,  and  made  with  the  intent 
that  the  latter  party  should  act  upon  them,  and  he  must  have  so 
acted:  Blodgett  t.  Perry,  97  Mo.  263,  10  Am.  St.  Rep.  307;  Bynum 
T.  Preston,  69  Tex.  287,  5  Am.  St.  Rep.  49.  See,  too,  De  Berry  v. 
Wheeler*  128  Ho.  84«  49  Am.  St  Bep.  53a 
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WILMh-CONSTRUCTION  OF— DBCBABKD  OHIIiD.-If  a 
will  declares  that  "the  Issue  of  any  deceased  cbild"  of  the  testator 
"shall  take  by  representatioD  the  share  which  his,  her,  or  tb^ 
parent  would  have  taken  If  living"  the  words  ''deceased  diUd** 
refer  only  to  such  of  the  testator's  children  as  die  before  he  dies, 
and  not  to  one  who  snrrlTes  him  and  takes  a  Tested  remalndo^ 
under  the  will,  but  dies  before  coming  into  possession.  If  such  sar- 
viving  child  marries  and  dies  without  issue,  his  widow  Is  entitled* 
as  his  devisee  and  legatee^  to  the  same  share  In  the  rents,  iBsoes, 
and  Income  of  the  estate,  and  In  the  residue  thereof  iip<m  Its  iiiist 
distribution,  as  her  husband  would  be  entitled  tb  If  still  living. 

WILLS-GONSTRUOnON— BBMAINDKB&— If  an  estate  it 
devised  in  trust  to  provide  an  Income  for  life  beneficiaries,  and  at 
their  death  to  divide  among  ranalndermen  as  to  whom  th^e  is 
no  uncertainty,  the  trust  estate  vests  in  the  trustees,  not  absolutety, 
but  subject  to  the  reroslnder  over  on  the  termination  of  the  trust, 
and  the  remainder  does  not  vest  in  the  trustees  at  alL 

WILLS-CONSTRUCTION— RBMAINDBBa— The  rule  that 
If  a  testamentary  gift  Is  found  only  In  a  direction  to  divide  at  a 
future  time,  the  gift  Is  future  and  contingent,  and  not  vested,  is 
subordinate  to  the  primary  canon  of  construction  that  the  intent 
to  be  collected  from  the  whole  will  must  prevaiL 

WILLS-CONffTRUCrriON— RBMAINDBRS,  WHBN  YBST. 
The  direction  in  a  will  for  the  trustees  to  pay  over  or  distribute 
the  net  Income  of  the  estate  or  a  portion  thereof  annually,  or  at 
other  stated  periods,  to  the  beneficiaries,  Is  evidence  of  an  Intent 
on  the  part  of  the  testator  to  vest  the  equitable  estate  in  them 
immediately  upon  the  death  of  the  testator. 

WILLS-CONSTRUCTION— RBMAINDBRS.  WHBN  YBST. 
If  an  estate  is  bequeathed  to  executors  In  trust  to  collect  the  tents, 
issues,  and  profits  during  the  life  of  the  widow  of  the  testator,  and 
to  pay  over  to  her  annually  a  certain  part  thereof  and  the  balance 
thereof  to  be  paid  over  and  distributed  semi-annually  among  sU 
of  the  testator's  children  living  at  the  time  of  his  death,  equally, 
share  and  share  alike,  and  upon  the  death  of  the  widow  to  divide 
the  corpus  of  the  estate  equally  among  all  of  his  children,  share 
and  share  alike,  such  estate  becomes  vested  in  such  children  Im- 
mediately upon  the  death  of  the  testator,  subject  to  the  ezecution 
of  the  trust;  and  such  an  estate  satisfies  a  statute  which  declares 
in  effect  that  future  estates  are  vested  when  there  Is  a  person  in 
being  who  would  have  an  Immediate  right  to  the  possession  of  the 
estate  upon  the  ceasing  of  the  intermediate  or  precedent  estate. 

WILLS-CONSTRUOnON— LEGACY,  WHBN  VBST8.— If, 
in  a  will,  futurity  is  annexed  to  the  substance  of  the  gift,  the  vest- 
ing is  suspended,  but  if  it  appears  to  relate  to  the  time  of  payment 
only,  the  legacy  veste  Instanter,  and  words  directing  division  or 
distribution  between  two  or  more  objecte  at  a  future  time  are 
equivalent  to  a  direction  to  pay. 

WILLS.— RBMAINDBRiS  are  not  to  be  considered  as  con- 
tingent, in  construing  wills,  in  any  case  where,  consistently  with 
the  intention  of  the  testator,  they  may  be  construed  as  being  vested. 

WILLS^-CONSTEUOTION.— In  the  construction  of  wflls  the 
law,  in  doubtful  cases,  leans  in  favor  of  an  absolute,  rather  than  a 
defeasible^  estate^  of  a  vested,  rather  than  a  contingent,  one,  of  the 
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primary,  rather  than  the  secondary,  interest,  of  the  first,  rather  fhaii 
the  second,  taker,  as  the  principal  object  of  the  testator's  bounty, 
and  of  a  distribution  as  nearly  conformed  to  the  general  rules  of 
Inheritance  as  possible. 

WILLS-<;ONSTBUGTION— COUNSEL  FBBS.— In  an  action 
to  construe  a  will,  a  Judgment  providing  for  the  allowance  to  the 
respective  parties  of  counsel  fees,  payable  out  of  the  estate^  Is 
erroneous. 

J.  H.  Burke^  C.  Quarles^  Turner^  Bloodgood  &  Kemper,  and 
Winkler,  Flanders^  Smithy  Bottum  ft  Vilas^  for  the  appellants. 

Bloodgood^  Kemper  ft  Bloodgood,  Winkler^  Flanders,  Smith, 
Bottum  ft  Vilan^  for  such  of  plaintiffs  and  defendants  as  were 
respondents. 


CASSODAY,  C.  J.  Aside  from  the  Brown  tract  of  thir- 
teen acres  of  land  in  Wauwatosa,  specifically  devised  to  his 
grandson  Harrison  Ludington,  and  his  father,  Frederick,  and 
which  is  not  involved  in  this  controversy,  the'general  purposes 
of  the  testator,  as  expressed  in  his  will,  seem  to  have  been  ta 
provide  for  his  wife  a  comfortable  home  and  support  during 
her  life,  in  lieu  of  all  dower  and  all  right  and  interest  in  his 
estate;  and  for  that  purpose,  and  others  indicated  in  the  will, 
his  trustees  were  authorized  and  empowered,  during  the  life  of 
his  wife,  to  sell  and  convey  any  and  all  personal  ^^^  property 
and  any  and  all  real  estate,  and  convert  the  same  into  money, 
and  invest  and  keep  invested  the  same  for  the  purposes  of  the 
trust  therein  specified,  and  generally,  for  such  purposes,  and  in 
their  discretion,  to  convert  realty  into  personalty  and  person- 
alty into  realty,  subject^  however,  to  the  provisions  that  they 
were  not  authorized  or  directed  to  sell  and  convey  the  home- 
stead, unless  his  wife  should  remove  therefrom  and  reside  else- 
where; that  they  should  not  sell  his  stocks,  mentioned,  until 
April  1,  1893,  unless  his  wife  and  his  youngest  child,  Frances 
L.,  surviving  at  the  time  of  his  death,  diould  both  die  prior  to 
that  date,  and  that  they  should  not  sell  or  oonvey  the  three 
lots  described  (which  for  convenience  we  will  designate  as  the 
business  blocks)  until  April  1, 1908,  unless  his  wife  and  Frances 
L.  should  both  die  prior  to  that  date;  and  that,  subject  to  such 
conditions,  his  trustees  should,  during  the  life  of  his  wife,  re- 
ceive the  rents,  issues,  and  profits  from  his  estate,  real,  personal, 
and  mixed,  and  out  of  the  same  first  pay  to  his  wife  the  annuity 
mentioned^  and  secondly  pay  and  disl^bute  the  remainder  of 
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rach  umiial  rente,  issnea^  and  profits,  aemi-annaaUjy  "among 
all^  hia  ''children  equally,  share  and  ahare  alike,  the  isaae  of 
any  deceased  child  taking  by  representation  the  ahare  thereof 
which  his,  her,  or  their  parent  would  have  taken  if  living,"  and 
upon  the  death  of  his  wife,  and  subject  to  such  conditions  and 
the  specific  bequeste  and  devises  mentioned  in  the  will,  Aey  were 
to  divide  his  ''estate  equally  among  all''  his  "children,  ahare  and 
fhare  alike,  the  issue  of  any  deceased  child''  of  hia  'Ho  take  by 
representetion  the  share  which  his,  her,  or  their  parent  would 
have  taken  if  living";  and  the  will  expressly  provides  that  in 
such  divisions  no  advancement  or  gift  to  any  of  his  children, 
prior  to  January  1,  1883,  was  to  be  considered  or  taken  into 
the  account,  but  that  all  sums  advanced  and  charged  by  the 
testetor  to  either  of  his  children  after  the  day  and  year  last 
mentioned  were  to  be  deemed  advancemente  to  ***  such  child, 
and  to  be  taken  into  account  in  such  distribution,  llie  gen- 
eral purpose  of  the  testator  to  treat  all  his  children  alike  is 
thus  strikingly  manifest  Harrison  Ludington,  Jr.,  lived  for 
four  years  and  five  months  after  the  death  of  his  father.  Dur- 
ing that  time  the  net  income  of  the  estate  was  distributed 
among  the  children  semi-annually,  the  last  distribution  having 
been  made  November  9,  1895,  six  days  prior  to  the  death  of 
Harrison  Ludington,  Jr.  Since  that  time  such  distribution  has 
been  confined  to  the  five  living  children  of  the  testator,  on  the 
assumption  that  Harrison  Ludington,  Jr.,  never  had  any  vested 
interest  in  the  estate  whatever,  and  that  he  lost  all  prospective 
interest  in  the  estate  by  having  died  prior  to  his  stepmother, 
when,  by  the  terms  of  the  will,  the  final  distribution  of  the 
corpus  of  the  estate  was  to  be  made,  subject,  however,  to  the 
limitation  on  the  power  of  the  sale  of  stock  until  April  1, 1893, 
and  of  the  business  blocks  until  April  1,  1908.  As  indicated, 
the  will  declares  that  "the  issue  of  any  deceased  child"  of  the 
testator  was  "to  take  by  representation  the  share  which  his,  her, 
or  their  parent  would  have  taken  if  living,"  not  only  of  the 
corpus  of  the  estate  on  the  death  of  the  widow,  but  also  of  the 
remainder  of  the  "annual  rents,  issues,  and  profit^  semi-annu- 
ally," after  satisfying  the  specific  bequeste  mentioned.  Upon 
the  one  hand  it  is  contended  that  the  words  "deceased  child," 
thus  mentioned,  refer  only  te  a  child  who  should  die  prior  to 
the  testetor,  and  on  the  other  hand  it  is  contended  that  they 
also  refer  to  a  child  who  should  survive  the  testetor,  and  then 
die  prior  to  the  death  of  the  widow.  Which  of  these  conten- 
tions is  correct? 


Sept.  1899.]  Patton  v.  Ludinqton.  918 

As  BOOH  as  the  will  was  admitted  to  probate,  it  took  effect^ 
by  way  of  relation,  as  of  the  death  of  the  testator:  Bridge  y. 
Ward,  35  Wis.  687;  Scott  t.  West,  63  Wis.  662;  Graves  v. 
MitcheU,  90  Wis.  314;  In  re  Davis'  WiU,  103  Wis.  455.  The 
language  of  the  will  must  be  construed  with  reference  to  the 
time  of  the  testator's  death:  In  re  Davis'  Will,  103  Wis.  455; 
Tucker  t.  Bishop,  16  •^^  N.  Y.  404.  It  has  frequently  been 
held  that,  in  the  absence  of  other  words  showing  a  contrary 
intention,  the  words  '^the  death  of  a  child,"  in  a  clause  of  a 
wOl  similar  to  the  one  last  above  quoted,  refer  to  a  death 
during  the  lifetime  of  the  testator:  Livingston  v.  Greene,  52 
N.  Y.  118;  Embury  v.  Sheldon,  68  N.  Y.  227;  Eobert  v.  Com- 
ing, 89  N.  Y.  225;  In  re  Mahan,  98  N.  Y.  372;  Quackenbos 
▼.  Kingsland,  102  N.  Y.  128,  55  Am.  Eep.  771;  Vanderzee 
▼.  Slingerland,  103  N.  Y.  47,  67  Am.  Hep.  701;  Van  Brunt  v. 
Van  Brunt,  111  N.  Y.  178;  In  re  Tienken,  131  N.  Y.  391;  In 
re  Brown,  154  N.  Y.  313.  In  this  last  case  it  was  expressly 
held  that  'Vhen  a  devise  or  bequest  is  made  to  a  class,  as  Ho 
children  of  children,'  the  class  will,  in  the  absence  of  a  definite 
intention  disclosed  by  the  will,  be  ascertained  and  determined 
as  of  the  death  of  the  testator;  and,  if  the  estate  then  vests, 
it  vests  in  the  individual  beneficiaries  as  tenants  in  common." 
To  the  same  effect.  Smith  v.  Ashurst,  34  Ala.  208;  Springer  v. 
Congleton,  30  Ga.  976;  Johnes  v.  Beers,  57  Conn.  295,  14  Am. 
St.  Eep.  101;  Whall  v.  Converse,  146  Mass.  345.  Thus,  it  is 
stated  by  a  standard  textwriter,  in  effect,  that  '^a  devise  or 
bequest  to  the  children  of  A,  or  of  the  testator,  means  prima 
facie  to  those  of  that  class  in  existence  at  the  testator's  death, 
provided  there  be  any  at  all  to  answer  that  description;  and 
this  rule  extends  to  grandchildren,  issue,  brothers,  nephews,  and 
cousins";  and  such  presumption  is  not  to  be  varied,  whether 
an  aggregate  sum  be  given  to  the  class,  or  a  certain  sum  to  each 
member  of  the  class:  Schouler  on  Wills,  sec.  529.  In  the  case 
at  bar,  there  is  nothing  in  the  will  to  indicate  that  by  use  of 
the  words  '^deceased  child"  the  testator  meant  a  child  who 
should  survive  him  and  then  die  prior  to  the  death  of  his  widow. 
On  the  contrary,  it  clearly  appears  from  the  will  that  he  meant 
that,  if  any  of  his  children  should  die  before  he  did,  then  the 
issue  of  such  child,  if  any,  should  take  'Hhe  share  which  his, 
her,  or  their  parent  would  have  taken  if  living."  The  manifest 
purpose  of  that  clause  in  the  will  was  to  prevent  such  ^*^  share 
from  lapsing,  as  at  common  law  it  would  have  done  had  no  such 
clause  been  inserted,  and  had  such  child  died  prior  lo  iIil-  Li^jli 

AM.  Br.  IcEF..  Vol.  LXXIV.—J^ 


914  Patton  v.  LuDiHGTaif.  [Wisconsin, 

of  the  faetator.  lliat  was  settled  one  hundred  and  tweatj 
years  ago  in  the  edebrated  case  of  Ackroyd  t.  Smithson,  1 
Brown  Gh.  503;  7  Eng.  BuL  Ca&  8;  Schaffer  y.  Kettell,  14  Allen, 
528.  Since  a  will  never  goes  into  effect  nntil  the  death  of  the 
testator,  it  is  very  obyions  that  a  bequest  or  devise  contained  in 
a  will  cannot  take  effect  in  favor  of  persons  who  die  before  the 
testator:  Downing  v.  Marshall,  23  N.  Y.  370,  80  Am.  Dec  290. 
To  obviate  such  effect,  onr  statute,  taken  substantially  from 
New  York,  as  indicated  in  the  last  case  cited,  provides  that 
'Srhen  a  devise  or  legacy  shall  be  made  to  any  child  or  other 
relation  of  the  testator,  and  the  devisee  or  legatee  shall  die 
before  the  testator,  leaving  issue  who  shall  survive  the  testator, 
such  issue  shall  take  the  estate  so  given  by  the  will  in  the  same 
manner  as  the  devisee  or  legatee  would  have  done  if  he  had 
survived  the  testator,  unless  a  different  disposition  shall  be  made 
or  directed  by  the  will**:  Stats.  1898,  sec  2289.  We  must  hold 
that  by  the  words  ^deceased  child,''  contained  in  the  will,  the 
testator  referred  to  such  of  his  children  as  should  die  before  he 
did.  But,  as  indicated,  none  of  his  six  children  died  before  he 
did.  On  the  contrary,  they  are  all  still  living,  except  Harrison 
Ludington,  Jr.,  who  died  without  issue.  By  the  will  the  net 
income  of  the  estate  was  to  be  distributed  semi-annually,  and 
the  oorpus  of  the  estate  was  to  be  finally  divided  among  all  of 
the  testator's  children,  share  and  share  alike,  the  issue  of  any 
deceased  child  to  take  the  share  which  his,  her,  or  their  parent 
would  have  taken  if  living;  but  there  is  nothing  in  the  will  as 
to  such  share  going  to  the  survivors,  or  any  of  them,  in  case  any 
of  such  children  should  die  without  issue,  nor  does  the  will 
anywhere  undertake  to  make  any  disposition  of  the  share  of  any 
such  child  dying  without  issue.  It  is  not  the  case^  therefore, 
where  the  share  of  one  dying  without  issue  goes,  by  the  terms 
of  the  will,  to  the  survivors  of  *^^  the  class,  as  in  Scott  v.  West, 
68  Wis.  533,  where  the  testator,  after  the  death  of  his  two 
daughtercf,  by  the  fourth  clause  of  his  will  devised  and  be- 
queathed all  the  remainder  of  his  estate  to  his  ^surviving 
grandchildren  and  to  the  legal  issue  of  any  deceased  grand- 
child": Se^  also,  Campbell  v.  Stokes,  142  N.  Y.  23. 

In  support  of  the  judgment  on  the  merits  it  is  contended, 
and  the  trial  court  held,  that  upon  the  death  of  the  testator 
no  light,  title^  or  interest  in  any  part  of  the  testator's  estate 
vested  in  any  of  his  children,  but  that  the  right,  title,  and  in- 
terest of  all  of  his  estate,  real,  personal,  and  mixed,  became, 
on  his  death,  vested  in  his  executors  and  trustees  and  their 
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successors  in  office^  and  that  they  took  the  absolute  title  there^ 
to  and  the  whole  tiiereol  Such  ruling  and  contention  is  chal- 
lenged by  the  widow  of  Harrison  Ludington,  Jr.^  on  the  ground 
that  upon  the  death  of  the  testator,  and  aside  from  the  specific 
deTise  and  specific  bequests  mentioned,  the  entire  equitable 
right,  title^  and  interest  of  the  estate  passed  to,  and  became 
▼ested  in,  the  six  children  equally,  share  and  share  alike,  sub- 
ject only  to  the  execution  of  the  trust.  As  indicated,  and  with 
the  exceptions  mentioned,  the  testator  by  his  will  gave,  de- 
yised,  and  bequeathed  all  his  estate  to  his  executors  and  their 
successors  in  trust  during  the  life  of  the  testator's  widow,  for 
the  uses  and  purposes  therein  mentioned,  with  authority  and 
power,  in  their  discretion  and  for  the  purposes  of  the  trusts 
therein  specified,  to  sell  and  convey,  and  to  conyert  personalty 
into  realty  and  realty  into  personalty,  and  to  invest  and  keep 
the  same  invested,  for  the  purposes  mentioned,  subject  to  the 
limitations  and  directions  therein  specified.  The  validity  of 
the  trust  is  conceded:  Stats.  1898,  sec.  2081. 

Our  statutes  in  respect  to  the  ^'nature  and  qualities  of  certain 
estates,^'  and  '^of  uses  and  trusts,*'  are  taken  almost  entirely 
from  New  York:  Stats.  1898,  c  95,  96;  1  N.  Y.  Bev.  Stats. 
1829,  pt.  2,  c.  1,  tit.  2,  arts.  1,  2.  Among  others,  they  contain 
^^*  provisions  to  the  effect  that  ''estates,  as  respects  the  time 
of  iheir  enjoyment  are  divided  into  estates  in  possession  and 
estates  in  expectancy^;  that  ^an  estate  in  expectancy  is  where 
the  right  to  the  possession  is  postponed  to  a  future  period''; 
that  '^estates  in  expectancy  are  divided  into  %iture  estates  and 
reversions' ";  that  '^a  future  estate  is  an  estate  limited  to  com- 
mence in  possession  at  a  future  day";  that  'Vhen  a  future  es- 
tate is  dependent  upon  a  precedent  estate  it  may  be  termed  a 
remainder,  and  may  be  created  and  transferred  by  that  name"; 
that  '%iture  estates  are  either  vested  or  contingent";  that  'Hhey 
are  vested  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the  lands  upon  the 
ceasing  of  the  intermediate  or  precedent  estate";  that  ''they  are 
contingent  whilst  the  person  to  whom,  or  the  event  upon  which, 
they  are  limited  to  take  effect,  remains  uncertain";  that  ''ex- 
pectant estates  are  descendible,  devisable,  and  alienable  in  the 
same  manner  as  estates  in  possession";  that  "where  an  expectant 
estate  ....  is  created  by  devise,  tiie  death  of  the  testator 
shall  be  deemed  the  time  of  the  creation  of  the  estate";  that  "a 
devise  of  lands  to  executors  or  other  trustees  to  be  sold  or 
mortgaged,  where  such  trustees  are  not  also  empowered  to  re- 
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oeiTe  the  rents  and  profits,  shall  vest  no  estate  in  the  trustees; 
but  the  trust  shall  be  yalid  as  a  power/'  etc.;  that  ^'eveiy  express 
trusty  valid  as  such  in  its  creation,  except  as  herein  otherwise 
provided,  shall  vest  the  whole  estate  in  the  trustees,  subject 
only  to  the  execution  of  the  trust;  and  the  person  for  whose  ben- 
efit the  trust  was  created  shall  take  no  estate  or  interest  in  the 
lands,  but  may  enforce  the  performance  of  the  trusf ';  but  this 
last  ''section  shall  not  prevent  any  person  creating  a  trust  from 
declaring  to  whom  the  lands  to  which  the  trust  relates  shall 
belong  in  the  event  of  the  failure  or  determination  of  the  trust, 
nor  shall  it  prevent  him  from  granting  or  devising  such  lands 
subject  to  the  execution  of  the  trust;  and  every  ^*^  such  gran- 
tee  shall  have  a  legal  estate  in  the  lands  as  against  all  persons 
except  the  trustees  and  those  lawfully  claiming  under  them"; 
and  that  ''whenever  an  express  trust  is  created  every  estate 
and  interest  not  embraced  in  the  trust  and  not  otherwise  dis- 
posed of  shall  remain  in  or  revert  to  the  person  creating  the 
trust  or  his  heirs  as  a  legal  estate":  Stats.  1898,  sees.  2031- 
2035,  2037,  2059,  2060,  2065,  2082,  2086-2088. 

Under  such  statutes  it  is  well  settled  in  New  York  "that  the 
trustees  take  a  legal  estate  commensurate  with  the  equitable 
estate^  and  that  outside  of  that  there  may  be  remainders  and 
future  estates,  or  powers  of  sale  adequate  to  terminate  the 
trust":  In  re  Tienken,  131  N.  Y.  401.  See,  also,  Manice  v. 
Manice,  43  N.  Y.  363,  364,  and  cases  there  cited.  In  that 
case,  as  in  the  case  at  bar,  there  were,  outside  of  the  trust, 
and  in  the  language  of  the  statute  quoted  (Stats.  1898,  sec 
2033),  "future  estates  and  reversions,"  either  disposed  of  by  the 
will,  or  passed  by  descent  under  the  statute  (Stats.  1898,  sec 
22 TO).  So  it  has  been  held  in  Kew  York  that,  "where  an  estate 
is  devised  in  trust,  to  provide  an  income  for  life  beneficiaries^ 
end  at  their  death  to  divide  among  remaindermen  as  to  whom 
there  is  no  uncertainty,  the  trust  estate  vests  in  the  trustee.^ 
not  absolutely,  but  subject  to  the  remainder  over  on  the  ter- 
mination of  the  trust,  and  the  remainder  does  not  vest  in  the 
trustees  at  all":  In  re  Brown,  154  N.  Y.  314.  So  it  has  been 
held  in  that  state:  "Where  the  apparent  intention  of  the  tes- 
tator is  that  remainders  shall  vest  in  persons  as  to  whom  there 
is  no  uncertainty,  subject  to  the  life  estate  or  estates  created 
by  the  will,  •  •  •  •  the  disposition  relates  back  to  the  time  of 
the  testator's  death,  and  the  vesting  is  of  that  date.  The  pres- 
ence in  a  will  of  an  imperative  power  of  sale,  given  to  the 
executors  to  be  exercised  at  a  future  time^  does  not  necessarily 
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preyent  a  vesting^  especially  when  it  is  apparent  from  the  other 
proTisions  of  the  will  that  it  was  intended  that  the  estate  should 
Test  presently*':  •**  In  re  Brown,  154  N.  Y.  314.  This  court 
has  construed  such  statutes  as  vesting  the  legal  estate  or  title 
in  the  trustees  for  the  purposes  of  the  trust,  and  vesting  the 
equitahle  estate  in  the  cestui  que  trust:  Baker  v.  McLeod,  79 
"Wis.  540,  541,  and  cases  there  cited. 

In  some  of  the  cases  cited  above,  and  in  several  hereinafter 
cited,  it  was  held  that  the  power  of  sale  in  no  manner  enlarged 
or  changed  the  quality  of  the  estate  vested  in  the  trustees. 
Under  such  statutes  it  has  also  been  frequently  held  in  that 
state,  in  effect,  that  where  an  estate  is  given,  devised,  and  be- 
queathed to  executors  in  trust  to  be  paid  over  to  a  person  or 
olass  of  persons  named  or  described,  upon  an  event  which  is 
uncertain  at  the  time  of  the  creation  of  the  estate  and  may 
never  happen,  or  to  a  person  or  to  persons  then  unascertain- 
#)ble,  the  right  to  such  payment  is  contingent  and  not  vested: 
Oilman  v.  Beddington,  24  N.  Y.  9;  Manice  v.  Manice,  43  N.  Y. 
378,  379;  Smith  v.  Edwards,  88  N.  Y.  92,  104;  Shipman  v. 
BoUins,  98  N.  Y.  311;  In  re  Baer,  147  K  Y.  348.  But  even 
*Hhe  general  rule  that,  when  a  testamentary  gift  is  found  only 
in  a  direction  to  divide  at  a  future  time,  the  gift  is  future  and 
contingent  and  not  vested,  is  subordinate  to  the  primary  canon 
of  construction,  that  the  intent  to  be  collected  from  the  whole 
will  must  prevail*':  In  re  Brown,  154  N.  Y.  314;  Goebel  v.  Wol^ 
113  N.  Y.  405,  10  Am.  St.  Rep.  464.  The  direction  for  the 
trustees  to  pay  over  or  distribute  the  net  income  of  the  estate, 
or  a  portion  thereof,  annually,  or  at  other  stated  periods,  to  the 
beneficiaries — as,  for  instance,  the  children  of  the  testator,  in 
the  case  at  bar — ^is  evidence  of  an  intent  on  the  part  of  the 
testator  to  vest  the  equitable  estate  in  them  immediately  upon 
the  death  of  the  testator:  In  re  Brown,  154  N.  Y.  314.  See, 
also,  Willett  v.  Butter,  84  Ky.  317;  Toms  v.  Williams,  41  Mich. 
665.  This  will  be  more  fully  supported  by  authorities  herein- 
after cited. 

On  the  other  hand,  it  has  been  frequently  held,  under  such 
**•  statutes,  in  that  state,  in  effect,  that  where,  as  here,  an  es- 
^-ate  is  given,  devised,  and  bequeathed  to  executors  in  trust  to 
collect  the  rents,  issues,  and  profits  or  income  thereof  during 
the  life  of  the  widow,  and  to  pay  over  to  her  annually  a  certain 
part  thereof  and  the  balance  thereof  to  be  paid  over  and  dis- 
tributed semi-annually  among  all  of  the  testator's  children  liv- 
ing at  the  time  of  his  death,  equally,  share  and  share  alike,  and 
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upon  the  deafh  of  the  widow  to  diyide  the  corpus  of  the  estate 
equally  among  all  his  children,  share  and  share  alike,  such  es- 
tate becomes  Tested  in  each  children  immediately  npon  the 
death  ixf  the  testator,  snbject,  of  course,  to  the  execution  of  the 
tmsL  Such  an  estate  satisfies  the  statute  which  dedarea,  in 
effect,  that  future  estates  are  vested  when  there  is  a  person  in 
being  who  would  have  an  immediate  right  to  the  possession  of 
the  estate  upon  the  ceasing  of  the  intermediate  or  precedent 
estate:  Stats.  1898,  sec.  2037;  Sazton  t.  Webber,  83  Wis.  624. 
Chief  Justice  Denio  states  the  rule  thus:  '^The  leading  inquiry 
upon  which  the  question  of  vesting  or  not  vesting  turns  is 
whether  the  gift  is  immediate,  and  the  time  of  payment  or  of 
enjoymoit  only  postponed,  or  is  future  and  contingent,  depend- 
ing upon  the  beneficiary  arriving  of  age,  or  surviving  some  per- 
son,  or  the  like.  If  futurity  is  annexed  to  the  substance  of 
the  gift,  the  vesting  is  suspended;  but,  if  it  appear  to  relate 
to  the  time  of  payment  only,  the  legacy  vests  instanter.  •  •  •  • 
And  words  directing  division  or  distribution  between  two  or 
more  objects  at  a  future  time  are  equivalent  to  a  direction 
to  pay**:  Bveritt  v.  Everit^  29  N.  Y.  75.  See  Stark  v.  Conde, 
100  Wis.  641.  In  that  New  York  case  it  was  held  that  the 
interest  in  the  fund  created  for  the  benefit  of  the  younger 
children  vested  in  them  immediately  upon  the  death  of  the 
testator,  thou{^  the  fund  was  not  payable  to  them  until  the 
youngest  child  attained  her  majority:  See,  also,  Embury  v. 
Sheldon,  68  N.  Y.  227;  In  re  Mahan,  98  N.  Y.  372;  Van 
Brunt  V.  Van  Brunt,  111  N.  Y.  178;  Bowditch  v.  Ayrault, 
«*^  138  N.  Y.  222.  It  has  also  been  held  in  New  York  that. 
'Vhere  by  the  terms  of  a  bequest  the  gift  is  to  be  severed 
instanter  from  the  general  estate,  and  to  be  held  by  trustees 
for  a  specified  time  for  the  benefit  of  the  legatee,  and  then  to 
be  paid  over  to  him,  and  in  the  meantime  the  interest  thereof 
to  be  paid  to  him,  this  is  indicative  of  the  intent  of  the  testator 
that  the  legatee  diall  at  all  events  have  the  principal,  and  is  to 
wait  only  for  the  payment  until  the  day  fixed":  Warner  v. 
Durant,  76  N.  Y.  133.  In  Goebd  v.  Wolf,  113  N.  Y.  406,  10 
Am.  St.  Sep.  464,  the  testator  gave  the  residue  of  his  estate  to 
trustees,  in  trust  to  pay  one-half  of  the  net  profits  and  income 
to  his  widow  for  the  support  of  herself  and  her  minor  children, 
and  to  apply  the  other  half  in  payment  of  mortgages,  and  after 
such  payment  to  invest  the  residue  for  the  benefit  of  his  chil- 
dren; and  then,  after  providing  for  an  advancement  to  each 
child  upon  becoming  of  age  or  marrying,  he  directed  that  upon 
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the  death  of  his  widow,  and  his  youngest  child  becoming  of  age, 
hie  estate  should  be  equally  divided  among  his  children;  and 
it  was  '^eld  that  the  gift  was  not  to  the  children  as  a  class,  but 
each  took  a  Tested  remainder  in  one-fourth  of  the  residuary 
estate^  dependent  upon  the  termination  of  the  trust,  and  that 
the  share  of  the  one  who  died,  with  the  accumulations  of  income 
therefrom,  descended  to  his  heirs  or  next  of  kin  according  to 
the  nature  of  the  property;  also,  that  such  descendants  were 
entitled  to  any  income  that  may  hereafter  accrue  during  the 
trust  period.'* 

So  it  has  been  held  in  that  state  that  ^a  remainder  is  not 
to  be  considered  as  contingent  in  any  case  where,  consistently 
with  the  intention  of  the  testator,  it  may  be  construed  as  being 
Tested^:  Hersee  t.  Simpson,  154  N.  Y.  496.  Even  ''the  words 
'frcxm  and  after,'  in  a  testamentary  gift  of  a  remainder,  follow- 
ing a  life  estate,  do  not  make  the  remainder  contingent  and  pre- 
Tent  its  being  construed  as  Tested,  where  there  is  nothing  else 
on  the  face  of  the  will  tending  to  show  ^^^  that  the  Testing 
of  the  remainder  was  postponed,  or  intended  to  be  postponed, 
beyond  the  death  of  the  testator":  Hersee  t.  Simpson,  154  N.  Y. 
496.  See,  also,  Wellford  t.  Snyder,  137  U.  S.  621;  Dale  t. 
White,  83  Conn.  294;  Johnes  t.  Beers,  57  Conn.  295,  14  Am. 
St.  Bep.  101;  Scofield  t.  Olcott,  120  111.  362;  Grimmer  t.  Fried- 
erich,  164  HI.  245;  Owens  t.  Dunn,  85  Tenn.  131;  Wedekind  t. 
Hallenberg,  88  Ky.  114;  Marsh  t.  Hoyt,  161  Mass.  459;  Seed's 
Appeal,  118  Pa.  St  215,  4  Am.  St.  Bep.  588;  Neilson  t.  Bishop, 
45  N.  J.  Eq.  473;  Bonnell  t.  Bonnell,  47  N.  J.  Eq.  540;  Cook 
T.  McDowell,  52  N.  J.  Eq.  351.  Some  of  these  cases  are  quite 
similar  to  the  case  at  bar.  Thus,  in  the  last  case  cited,  the  tes- 
tator directed  his  executors  to  sell  his  real  estate,  and  iuTest 
the  proceeds  during  the  life  of  his  widow,  and  upon  her  death 
diTide  the  corpus  of  the  estate  between  his  six  children,  share 
and  share  alike;  and  in  case  any  of  his  children  should  '^die  be- 
fore recelTing  their  share,  leaTing  issue,''  then  he  gSTe,  deTised, 
and- bequeathed  ^'to  such  issue  the  share  the  parent  would  haTe 
taken  if  liTing.''  One  of  his  children,  a  son,  surTived  his  father, 
but  died  without  issue  before  he  came  into  actual  possession  of 
any  part  of  the  estate;  and  it  was  held,  in  effect,  that  upon 
the  death  of  the  testator  such  son  took  a  Tested  interest  in  one- 
sixth  part  of  the  estate,  which  passed  by  his  will,  subject  to  the 
execution  of  the  trust.  The  case  of  Bonnell  t.  Bonnell,  47 
TSf.  J.  Eq.  540,  is  quite  similar. 
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-:':.",■!*,  tile  crL^n:!.  a=.i  czeeiiaxB  Eti3:i.i  oeeome  eSectiieL 
F .  .'.'v'.rz  the  i.i7iii:j.:::zs  in  Erzir.d  and  this  eonxitry,  the 
«orij  ^w~jiL:>:i.  is^za'  w&e  s^pjlLed  Lj  eoo^mction:  Donlop 
T.  Greer  (ISyj),  1  L  B.  B^  324.  In  Banman  t.  Bamhem,  79 
W:i.  557,  the  Xesi3,zoT,  cj  Lis  viH,  executed  April  22,  187^ 
after  mikijig  eertain  beqiiesti^  and  sobjeet  to  eertain  pro- 
rbioni,  gare  to  his  wife  an  esiase  for  life,  vith  remainder  to  his 
children,  including  Daniel  O^  who  became  an  inebriate  and 
fpendthnft,  and  was  put  nnder  guardianship.  Therenpon,  on 
February  3,  1S83,  the  testator  executed  a  codicil  to  hia  wiU, 
wherein  he  declared  that  his  ton  Danid  6.  should  not  haye  nor 
receive  anj  part  of  his  estate  unless  within  fire  years  after,  his 
death  Daniel  G.  should  reform  and  become  a  sober  and  re- 
spectable citizen,  of  good  moral  character,  of  which  his  execu- 
tors were  to  be  the  sole  judges;  that  the  executors  were  to 
hold  the  share  which  would  otherwise  go  to  Daniel  O.  in 
trust  during  the  five  years,  and  pay  out  of  the  same  two  hun- 
dred dollars  a  year  for  the  support  and  education  of  each  of 
Daniel  0/s  children,  etc  March  2,  1889,  the  testator  died, 
leaving  an  estate  of  one  million  dollars.    April  4,  1889,  the  will 
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and  codicil  were  admitted  to  probate.  January  18, 1890,  Dan- 
iel O.  died  intestate^  leaying  a  widow  and  three  diildren.  In 
construing  the  will,  this  court  held,  ^^^  in  effect,  that,  npon  the 
death  of  the  testator,  Daniel  O/a  share  of  the  estate  immediately 
vested  in  him,  subject  to  be  devested  by  failure  to  perform  the 
conditiona  named,  and  that  the  mere  fact  that  the  conditions 
were  possible  at  the  time  the  will  went  into  effect,  but  after- 
ward became  impossible  by  the  act  of  God,  did  not  operate  to 
devest  the  estate,  but  upon  the  death  of  Daniel  0.  the  same 
became  absolute:  Stark  y.  Conde,  100  Wis.  643.  ^Tn  the  con- 
struction of  wills,  the  law,  in  doubtful  casea^  leans  in  favor  of  an 
absolute,  rather  than  a  defeasible,  estate;  of  a  vested,  rather 
than  a  contingent,  one;  of  the  primary,  rather  than  the  sec- 
ondary, interest;  of  the  first,  rather  than  the  second,  taker,  as 
the  principal  object  of  the  testator's  bounty;  and  of  a  distribu- 
tion as  nearly  conformed  to  the  general  rules  of  inheritance  as 
possible'':  Smith's  Appeal,  23  Pa.  St.  9;  Bumham  T.  Burnham, 
79  Wis.  666. 

On  the  death  of  the  testator,  Harrison  Ludington,  Jr.,  was 
living,  and  soon  after  married,  and  after  a  few  years  died 
without  issue,  leaving  a  will,  which  was  admitted  to  probate, 
and  in  and  by  which  he  gave,  devised,  and  bequeathed  all  his 
property  to  his  vridow,  the  defendant  Emma  Blessing  Luding- 
ton. Eicept  as  provided  in  the  will,  and  subject  to  the  trusts 
and  limitations  therein  contained,  and  for  the  reasons  given, 
we  must  hold  that  immediately  upon  the  death  of  the  testator 
the  reversionary  and  equitable  interests  in  the  estate  became 
vested  in  his  six  children  then  living,  equally,  share  and  share 
alike,  and  upon  the  death  of  Harrison  Ludington,  Jr.,  Novem- 
ber 15,  1895,  his  share  thereof  passed  to  his  widow,  as  devisee 
and  legatee,  and  that  she  thereupon  became  entitled,  and  is 
entitled,  to  the  same  share  of  the  rents,  issues,  profits,  and  in- 
come thereof  and  the  same  share  of  the  residue  of  the  estate 
upon  final  division  thereof,  as  her  husband  would  have  been 
entitled  to  if  he  were  still  living.  In  other  respects  the  will  ap- 
pears to  have  been  correctly  construed  by  the  trial  court. 

^^^  The  plaintiff,  as  executors  and  trustees,  have  appealed 
from  that  part  of  the  judgment  awarding  costs  and  disburse- 
ments of  each  and  every  party  to  the  action  to  be  paid  out  of 
the  estate,  and  directing  the  county  court  to  make  allowance  to 
the  respective  parties  for  coimsel  fees  out  of  the  estate.  This 
court  has  just  condemned  such  rulings:  In  re  Donges'  Estate, 
103  Wis.  497,  ante,  p.  885.    What  is  there  said  by  my  brother 
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Dodge  folly  ooren  tiie  qnefitions  inyolyed  in  the  appeal  d  tlia 
plAintifbin  tbe  ease  at  bar.    Further  diacaakm  k  muidoeflBary. 

By  the  Court  The  judgment  of  the  drcnit  court  ib  lerened 
on  both  appeals,  and  tlra  oause  is  renHmded  with  direction  to  en- 
ter judgment  in  acoordanoe  with  this  opinion.  Taxable  costa 
and  disborsementa  are  to  be  allowed  in  favor  of  the  defendant 
Emma  Blessing  Ludington  and  against  the  plaintifh^  both  in 
this  oonrt  and  the  trial  conrt^  the  same  to  be  payable  out  of  the 
estate. 


WILLS— INTBNT  OF  TBSTATOR.— The  ride  that  eontiols  sn 
others  In  the  Interpretation  of  wflls  Is,  that  the  intention  of  the 
testator,  which  most  be  gathered  from  the  entire  will,  mnat  goreni: 
fiee  note  to  Johnes  t.  Beers,  14  Am.  St  Bep.  lOOw 

LBOAOIBS— WHBN  VHSTBD.— The  general  role  Is,  that  if 
fatnrity  is  annexed  to  the  sabstance  of  the  gift,  the  Testing  is  sus- 
pended; bnt  if  the  gift  Is  absointe,  and  the  time  of  payment  only 
Is  postponed*  the  gift  vesta  at  once:  Extended  note  to  Goebel  ▼. 
Wolf,  10  Am.  St.  Bep.  471.  See,  farther,  the  notes  to  Dncker  ▼• 
Bamham,  87  Am.  St  Bep.  147,  and  L'Btonmean  t.  Henaaenet,  28 
Am.  St  Bep.  820. 

DBYISB  TO  OHILDBBN  AS  A  CLASS.— A  devise  to  a  daas  ol 
persons  talces  effect  in  favor  of  those  who  oonstitate  the  dsas  at 
the  death  of  the  testator:  See  extended  note  to  Loockerman  v.  Me- 
Blair,  46  Am.  Dec  067.  A  devise  to  the  diildren  of  a  testator's 
eon  comprehends  only  those  living  at  the  time  of  the  testator's  death: 
Shotte  V.  Poe,  47  Hd.  518,  28  Am.  Bep.  485.  See,  too.  Chase  v. 
Lockerroan,  11  OiU  &  J.  185,  85  Am.  Dec  277;  In  re  Tucker's  Wai, 
68  Vt  104,  25  Am.  St  Bep.  748,  and  note. 

DBVISB— ESTATB,  WHBN  YBSTBD.— The  law  favors  the  vest- 
ing of  estates,  and,  if  possible,  constmes  the  terms  of  a  wiU  as 
creating  a  vested  estate:  Dncker  v.  Bnmham,  146  HL  0,  87  Am.  St 
Bep.  185,  and  note.  In  the  absence  of  a  clear  intent  to  the  con- 
trsJTi  the  law  presumes  that  a  testator  intended  his  estate  to  vest 
in  his  children  the  moment  the  will  should  become  operative: 
Johnes  v.  Beers,  57  Conn.  295,  14  Am.  St  Bep.  lOL 

DEYISB-VESTED  BBMAINDBBS.— A  wiU  piovidtag  that  '^t 
the  decease  of  my  wife  all  my  estate  shall  go  to  and  be  equally 
divided  among  my  children,  the  issne  of  a  deceased  child  standing 
in  the  place  of  a  parent/'  creates  a  vested  remainder:  Gibbons  v. 
Gibbons,  140  Mass.  102,  54  Am.  Bep.  458.  A  devisee  who  Is  with- 
held from  possession  only  by  the  temporary  right  of  enjoyment  in 
another  has  a  vested  transmissible  Interest:  BenUey  v.  Long,  1 
Strob.  Bq.  48,  47  Am.  Dec.  523.  See,  also,  L'Btonmean  v.  Henqne- 
net,  89  Mich.  428,  28  Am.  St  Bep.  810;  MercantUe  Bank  v.  Ballard, 
83  Ky.  481,  4  Am.  St.  Bep.  160. 

WILLS— COSTS  OP  CONTEST.— Under  a  statute  permitting  the 
court  In  contests  of  wills  to  award  costa  to  either  psity,  in  ite  dis- 
cretion, to  be  paid  by  either  or  out  of  the  estate  as  justice  and 
equity  shall  require,  no  more  than  actual  taxable  costa  can  be  al- 
lowed: Cheever  v.  North,  106  Mich.  890,  58  Am.  St  Bep.  499.  But 
see  Seebrock  v.  Fedewa,  88  Neb.  418,  29  Am.  St  B^.  4^  and  note 
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▲CmONS  against  receirera  for  pn^wrty  taken  poaaeaalon  of  bj  or- 
der of  conrt,  297. 
acalnat  receiyers,  leave  to  eonunence,  whether  and  when  neoee- 

■ary,  280-280. 
against  receivers  for  negligence  or  trespass,  288. 
▲OUNOY  of  child  for  parent,  presumption  respecting,  808. 
AITTOBNBY8,  dlents,  pow»  of,  to  settle  cases  after  contracting  to 
pay  a  contingent  f  ee»  80,  81. 
compensation,  elements  to  be  considered  In  flzlngi  81* 

BANKINQ,  certUcation  of  checks,  effect  of,  188. 

forged  checks,  recovery  of  moneys  paid  on,  18& 
BANKS,  collecting  agencies,  dntles  of,  as,  086. 
BILLS  OF  LADING,  when  conduslYe  as  to  quantity,  4881 
BOYOOTTINQ,  Injunction  against,  486. 
BROKERS  are  pledgees  when  they  purchase  on  margin,  47L 

conversion  of  stock,  subseqnent  purchase  of  stock  does  not  av<rfd 
liability  for,  480. 

oonversion,  waiver  of  right  to  insist  upon,  480, 

conversion,  when  guilty  of,  480. 

custom  of  to  sell  without  demanding  additional  margin,  478. 

custom  of,  to  repledge  stock  purchased  on  margin,  478. 

customs,  parties  dealing  with  are  bound  by,  478,  474b 

customs  which  are  unknown  to  clients,  474. 

demand  for  more  margin  necessary  to  authorise  sale  for  defi- 
ciency In,  478. 

fictitious  purchase  by  entitles  purchaser  to  recover  margin,  481. 

fluctuation  in  price,  sudden,  whether  warrants  sale  without  no- 
tice and  demand  to  make  margin  good,  478. 

Insolvency  of,  debtor  and  creditor  clients  placed  on  the  same 
footing,  482. 

Insolvency  of,  equities  of  customers  who  have  deposited  securi- 
ty which  can  be  repledged  by  broker,  482. 

Insolvency  of,  purchasers'  rights  on,  481. 

Instructions  of  client,  duty  to  obey,  though  purchase  is  on  a 
margin,  476. 

liability  of,  for  refushig  to  neXi  stocks  purchased  on  a  margin, 
47& 
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BROKSSS,  IlablUty  of»  for  selliiig  without  instrnctloDS  itoda  par" 

chased  on  a  margin,  47G. 
legality  of  contracts  between  and  their  clients,  47a 
Uen  ot  rlfht  to  is  not  lost  by  nnanthorlaed  sales,  482. 
margin,  duty  of,  to  sell  on,  when  directed,  47&. 
margin,  relation  existing  between  broker  and  cUent  after  pur- 
chase on,  47L 
margin,  right  of  broker  to  recover  where  purchaser  does  not 

follow  instructions,  481. 
margin,  right  of,  to  sell  when  purchaser  falls  to  nuifntain,  177. 
margin,  purchase  on,  defined,  470. 
margin,  sale  on,  when  occurs,  471. 
notice  of  sale,  agreements  excusing,  479. 
notice  to  furnish  additional  margin,  waiyer  of  right  to  object 

to,  479. 
notice  to  furnish  additional  margins,  what  reasonable,  479. 
notice  to  purchaser  of  Intention  to  sell  because  margin  is  not 

kept  good,  477. 
pledge  by,  of  stock  for  more  than  the  amount  of  their  loans 

or  adTances,  475. 
pledge  by,  of  stocks  purchased  on  margin,  478,  474. 
relation  between,  and  client  is  that  of  principal    and    agent 

though  broker  holds  the  property  as  security,  476. 
remedies  of,  against  purchasers,  4S3. 
remedies  of  purchaser  against,  for  unauthorised  sale,  480l 
right  of,  to  repledge  stocks  purchased  on  margin,  472,  473,  47S. 
rights  of,  as  pledgees  of  property  purchased,  472. 
sale  by,  because  margin  is  not  maintained,  time  and  mode  of 

may  be  fixed  by  agreement,  477,  478. 
sale  by,  without  demanding  additional  margin,  477. 
specific  certificates  of  stock  need  not  be  kept  on  hand,  474. 
stocks,  purchasing,  need  not  be  kept  separate  from  other  stocks 

of  like  character,  473. 

OARRIERS,  combinations  among  which  amount  to  unlawful  troiti^ 

249. 
CHILDREN,  agency  of  for  parents,  when  presumed,  803. 

authority  of  father  over,  801. 

negligence  of,  parents'  liability  for,  801,  802,  804. 

torts  of,  liability  of  parents  for,  801,  802. 

See  Parent  and  Child. 
OONTRACTS,  consideration  of  which  is  void  In  part,  580. 

wagering,  sale  of  goods  to  be  detivered  in  the  future,  40L 
CORPORATIONS,  directors  of,  fraudSr  when  liable  for.  ttll. 

directors  of,  issuing  illegal  stock,  liability  of,  612. 

directors  of,  liability  of,  for  positiye  wrongs,  610. 

directors  of,  nuisances,  liability  of  for,  611. 

directors  of,  personal  liability  of  for  misapplication  of 
61Z 
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CORPORATIONS,  directors  of.  personal  liability  of,  for  mfscondnct 
resulting  in  the  insolvency  of  the  corporation,  611,  012. 

directors  of,  torts,  llaljility  for,  610. 

directors  of,  trespasses,  when  liable  for,  61L 

insolvent,  preferences  by,  844. 

partnerships  between,  when  beneficial,  286. 

preferences  in  favor  of  officers  of  insolvent,  844. 

purchase  by  one  of  the  stock  of  another,  237. 
COTENANTS,  right  of  one  to  recover  possession  of  the  whole  prop- 
erty as  against  a  stranger  to  the  common  titles  780.  * 

DEEDS,  delivery  after  the  grantor's  death,  903. 
DEFINITION   of  forgery,  38. 

of  mistake  of  fact.  885. 

of  purchase  on  margin,  470. 
DEMURRER  to  evidence,  when  should  be  sustained,  680. 
DOGS,  nuisances,  when  are  so  that  the  right  to  kill  arises,  860. 
DOWER,  when  subject  to  the  payment  of  husband's  debts,  441. 

EMBEZZLEMENT,  difference  between  and  larceny,  825. 
EQUITY,  jurisdiction  of  to  enforce  liens,  387-390. 

liens,  common-law  and  statutory,  when  enforceable  in,  888. 

liens,  equitable,  must  be  enforced  in,  388. 

liens  of  carriers,  Jurisdiction  to  enforce,  389. 

liens  on  personal  property,  Jurisdiction  of  to  enforce,  889L 

mechanics'  liens  are  enforceable  in,  389. 

statutory  Hens  cannot  be  extended  by,  389. 

statutory  liens.  Jurisdiction  of  to  enforce,  389. 
EVIDENCE  by  either  husband  or  wife  against  the  other,  149. 

declarations  of  conspirators,  149. 
EXECUTORS  AND  ADMINISTRATORS,  competency  of  persons 

to  be  appointed,  124. 
EXECUTION,  mandamus  to  compel  the  Issuing  of,  152,  163. 

mandamus  to  compel  the  levy  of,  153. 

mandamus  to  compel  the  settin.i?  aside  of  exempt  property,  158. 

presumption  in  favor  of  sheriff's  deeds,  334. 

sale  of  property  in  the  hands  of  receivers,  288,  287. 

GARNISHMENT  of  receivers,  290,  299. 

HOMESTEAD,  purchase  money,  money  borrowed,  when  deemed  to 

be,  109. 
HOMICIDE,  danger    to  members  of  one's  family,  right  to  resist, 
736. 
In  defense  of  a  member  of  one's  family  who  has  loot  tto  right 

of  self-defense,  736. 
In  defense  of  a  stranger,  737. 
In  defense  of  other  persons,  789. 
In  defense  of  property,  737. 

See  Self-defense. 
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IKJUNCnON  against  boycotting,  435. 

INNKEEPERS,  lien  of,  wbether  extends  to  property  In  the  p€S> 

•emion  of,  but  not  belonging  to,  a  gnest,  796w 
INSURANCE,  accident,  death  eaused  by  raptore  of  a  blood  Tend* 
128. 
combinations  relating  to  which  create  forbidden  trusts,  298^  20Ql 
foreclosure  proceedings,  commencement  of,  what  la,  627. 
waiver  by  local  agent  of  forfeltme  arising  from  commencement 
of  foredosnre  proceedings,  627. 
%NTOXIOATINO  LIQUORS,  combinations  to  fix  the  price  or  n- 
strict  the  sale  of,  whether  may  constitote  forbidden  tnBti» 
267,  268. 

JUDGMENT  against  a  reeelrer,  effect  of,  287,  206»  298,  2Ml 
of  Justices  of  the  peace,  presomptloii  In  f^Tor  of,  868L 

LABORERS,  combinations  among  whldi  amoont  to  a  foibidda 

tmst  264,  266. 
LIENS,  common-law  or  statutory,  when  enforceable  In  eqolty,  888^ 


CQUitable  are  governed  by  the  general  doctrine  applicable  t» 

tmsts,  887. 
•Qultable,  enforcement  of,  most  be  In  courts  of  CQully,  887, 
equitable,  when  arise,  887. 
mechanics*,  are  enforceable  In  equity,  888L 

MANDAMUS,  against  a  derk  of  a  court  to  compel  the  taolng  sf 
an  execution,  162. 
against  a  sheriff  to  compel  the  leyy  of  an  executioii,  IBI. 
execution,  cases  denying  that  the  Issue  or  levy  of  will  be  eom- 

pelled  by,  163. 
execution,  issue  of  may  be  comp^ed  by,  162l 
to  compel  the  setting  aside  of  exempt  property,  1611 
MARGINS,  definition  of  a  purchase  upon,  470,  471. 

duty  of  brolcer  purchasing  upon,  to  sell  when  dirscted,  478L 
notice  to  furnish  additional,  477,  479. 
right  of  broker  to  recover,  481. 

sale,  right  of  broker  to  make  because  the  porehaser  does  not 
maintain,  477. 
MECHANICS'  LIENS,  machinery  and  fixtures,  clalma  for,  whoi 
deemed  secured  by,  671.  • 

seyeral  houses  on  different  lots,  when  may  be  united  la  sot 
dalm,  670. 
MISTAKE,  relief  against,  when  will  not  be  granted,  886. 
MUNICIPAL  CORPORATION,  pollution  of  waters  by,  wbsa  Wfll 
not  be  enjoined,  812. 

NEGLIGENCE  of  children,  parents,  when  liable  for,  801b 
of  receivers  and  their  agents  and  employte,  280. 
presumption  of,  in  the  case  of  a  railway  accident,  698L 
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NEWS,  combinations  respecting  the  pnbllcatioii  of  wbich  amount  to 
forbidden  trusts,  262-264. 

PARENT  AND  CHILD,  acts  done  by  children  hi  the  conrse  of  their 

parents'  business,  liability  for,  804,  806. 
agency  of  child  for  parent,  there  is  no  presnmpticm  of,  808. 
dangerous  weapons,  liability  of  father  who  permits  his  minor 

children  to  use.  806,  807. 
father  is  not  liable  for  wrongful  acts  of  his  child,  SOL 
father,  liability   of,  for  wrongful  acta  of  his  children  at  the 

civU  law,  807. 
father's  authority  over  minor  children,  801. 
liability  of  father  for  acts  of  his  children  where  its  existence 

rests  on  the  principle  of  agency,  808. 
liability  of  father  for  not  restraining  children  from  wrongful 

and  dangerous  acts,  806. 
master  and  servant,  relation  of,  when  exists  between,  806. 
negligence  of  children,  parents  are  not  answerable  for,  801,  802. 
negligence  of  children  while  in  their  father^s  service,  when  Im- 
putable to  him,  804. 
ratification  by  father  of  the  wrongful  acts  of  his  children,  80T. 
torts  of  children,  parents  are  not  answerable  for,  801,  802 
trespass  of  children,  parents  are  not  answerable  for,  802. 
PARTITION,  improvements,  allowing  of  to  the  cotenant  making 

them,  664. 
PATENT  BIGHTS,  combinations  among  holders  which  create  for> 

bidden  trusts,  261. 
PDBLIO  ROADS,  exemption  from  duty  of  working  upon,  660. 
labor  upon,  requirement  of  is  not  an  imposition  of  taxes,  667. 
labor  upon,  requiring  of  persons  not  able-bodied,  667,  668. 
labor  upon,  statutes  exacting  of  male  citizens  are  constitutional, 

667. 
labor  upon,  statutes  exacting  of  male  citliens,  whether  must  be 

uniform,  667. 
municipal  corporations,  authority  of  to  require  labor  upon,  067. 
nonresidents,  whether  and  when  may  be  required  to  work  upon, 

668. 
notice  to  be  given  to  persons  required  to  work  upon,  668,  660. 
notice  to  work  upon,  failure  to  give,  668. 
penalties  may  be  imposed  upon  persons  refusing  to  work  upon, 

667. 
police  regulations,  statutes  requiring  labor  upon  are,  067. 

RAILWAYS,  agreements  between  not  to  invade  each  other's  terrl* 
tory,  263,  264. 
agreements  by  to  grant  exclusive  privileges    to    their    d^pot 

grounds,  277. 
eombinatlons  among  to  prevent  ruinous  competition,  260-262. 
combinations  among  which  create  unlawful  trusts,  240,  250. 
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BAILWAYS,  competition  between,  whether  the  court  may  deter> 

mine  how  much  Is  beneficial  to  the  pabllc,  253^ 
contracts  between  and  telegraph  companies  to  give  the  latter 

the  excluidYe  use  of  the  right  of  way,  254,  255. 
RBGBIVBRS,  actions  against,  for  property  taken  possession  of  by 

the  order  of  the  court,  207. 
actions  against,  leave  to  commence,  whether  and  when  neces- 
sary, 286-290. 
actions  against  persons  whom  they  represent  may  be  main- 
tained without  first  asking  leave  to  sue,  291,  292. 
actions  against  persons  whose  property  Is  In  the  hands  ot  290. 
appointed  by  the  national  courts,  garnishment  of,  297. 
appointed  by  the  national  courts,  when  may  be  sued  without 

leave  of  the  court,  297. 
appointment  of  by  the  national  courts  does  not  deprive  state 

courts  of  Jurisdiction  previously  existing,  293. 
appointment  of,  does  not  abate  personal  actions  pending  against 

the  debtor,  287. 
appointment  of,  for  corporations  does  not  destroy  their  capacity 

to  sue,  292. 
custody  of,  is  the  custody  of  the  court,  286L 
custody  of,  will  not  be  interfered  with  by  a  court  other  tbaa 

that  appointing  them,  285. 
execution  sale  of  property  in  possession  of,  286,  287. 
foreclosure  of  mortgag:es  against  cannot  be  sustained  withont 

leare  of  the  court,  29G. 
garnishment  of,  299. 

garnishment  of,  without  first  seeking  leave  of  the  court,  290i 
Injunctions  against,  prosecutions  of  actions  against,  296L 
judgments  against,  effect  of,  296,  298,  299. 
Judgments  against  'In  their  official  capacity  are  payable  only  out 

of  funds  in  their  hands,  287. 
jurisdiction  where  leave  to  sue  is  not  obtained,  288. 
jury  trial,  right  of  in  actions  against,  290. 
leave  of  court  to  sue  persons  whose  estates  are  In  the  hands  of, 

is  not  necessary,  291,  292. 
leave  to  sue,  effect  of  not  seeking  prior  to  the  commencement 

of  the  suit,  287. 
leave  to  sue  is  not  necessary  where  they  are  trespassers,  289. 
leave  to  sue,  waiver  of  the  procurement  of,  prior  to  the  suit,  288. 
leave  to  sue,  when  necessary  In  actions  for  torts,  288. 
leave  to  sue.  when  obtaining  of,  la  excused  by  the  act  of  Goa- 

grcss,  293. 
leave  to  sue,  wbetlier  indispensable,  286,  287. 
Degllc:euce,  actions  against  for,  leave  to  sue  need  not  be  asked, 

289. 
of  railways  operated  In  two  or  more  states,  290. 
of  tbe  national  courts,  counterclaims  and  setoffs  may  be  at* 

serted  In  the  national  courts,  294. 
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KBOBIVBRS  of  the  national  courts,  state  courts  will  not  issue 
process  against  property  tn  the  hands  of,  286. 

of  the  national  courts,  when  may  be  sued  without  first  obtain- 
ing leave  of  court,  293. 

possession  of,  will  be  protected  by  the  court,  286. 

removal  by,  of  suits  from  the  state  to  the  national  courts,  296L 

resignation*  actions  against  after,  295,  296. 

suits  against,  leave  of  the  court  must  generally  be  obtained  be* 
fore  bringing,  286,  287. 

raits  against  must  be  authorized  by  statute  or  by  the  court  ap- 
pointing them,  286. 

•nits  against  on  a  moneyed  demand,  286. 

trespass,  action  of,  when  cannot  be  maintained  against  without 
asking  leave  of  the  court  to  sue,  280. 

8KLF-DEFSNSB,  acts  which  will  justify  the  exercise  of  the  right 

to  the  extent  of  taking  human  life,  72S. 
apparent  danger  justifies  the  exercise  of  the  right  of,  719,  720. 
aSKault  repelled  by,  need  not  be  with  a  deadly  weapon*  725. 
belief  in  danger  due  to  slayer's  fault  or  carelessness,  721. 
belief  of  danger,  when  justifiable,  724,  725. 
bodily  barm,  threatened,  which  will  justify  the  exercise  of  the 

right  of,  725. 
civil  trespass,  when  does  not  Justify  exercise  of  the  right  of, 

740. 
danger  must  be  immediate,  719. 
danger  must  be  urgent  and  pressing,  722. 
danger,  whether  must  be  judged  from  the  defendant's  stand- 
point, 723. 
danger  which  will  justify  resort  to,  717. 
danger  which  will  justify  the  exercise  of  the  right  of,  tests  of, 

720. 
death  partly  due  to  Injuries  inflicted  in  the  exercise  of  the  right 

of  and  partly  to  injuries  inflicted  afterward,  719. 
duty  of  retiring  from  attack,  718. 

fault  which  will  deprive  one  of  the  beneflt  of  the  plea  of,  733. 
honest  fear  not  justified  by  the  circumstances,  723,  724. 
if  right  of  exists,  It  is  not  material  that  there  was  an  attempt 

to  kill,  718.  719. 

imperfect  right  of,  733. 

in  defense  of  other  persons,  735. 

in  resistance  of  an  unlawful  arrest,  726. 

In  resisting  a  mero  trespass,  739. 

In  resisting  a  trespass  made  with  force,  740. 

Intoxicated  person,  exercising  the  right  of  against,  726. 

malice  does  not  neutralize  the  defense  of,  719. 

necessity  must  be  such  as  to  Induce  a  reasonably  prudent  man  to 

believe  himself  in  danger,  720,  721. 
AM.  Oi.  JLsr..  Vou  LXXIV.- 


930  Indbz  to  thb  Notb& 

0BLF-DEFBN8B.  necessity  which  wiU  JnatUy  to  the  extent  e(  tak- 
ing hnman  life,  717. 

of  habitation  or  property,  IdS, 

perfect  right  of,  783,  784. 

provoking  a  difficulty  deprlTea  one  of  the  right  of  to  the  extent 
of  taking  life,  7S1. 

provoking  difllcnltiee,  seeking  an  explanation  is  not  necensiUy, 
782. 

provoking  difllcnlties  so  as  to  take  away  the  right  of,  732: 

real  danger  Justifies  the  exercise  of  the  right  of,  719,  720l 

retreat,  duty  of,  common  law  respecting,  720. 

retreat,  duty  of,  does  not  exist  when  one  is  unlawfully  assail- 
ed, 730. 

retreat  of  a  pesson  not  himself  In  fault  is  not  required,  790. 

retreat,  police  officer  need  not  resort  to,  720. 

retreat,  where  escape  would  not  result  in  ultimate  safety,  729l 

retreat  where  person  is  assaulted  on  his  own  premises,  727, 
728. 

retreat  which  would  increase  the  peril  of  the  assault,  727. 

seducer,  when  not  entitled  to  exercise  the  right  of,  7SL 

threats  do  not  Justify  the  exercise  of  the  right  of,  724. 

withdrawal  from  combat  by  an  aggressor  entitles  him  to  exe^ 
else  the  right  of,  784. 

withdrawal  from  combat,  the  intention  to  withdraw  must  be 
made  known  to  the  adversary,  785b 

withdrawal  from  combat,  what  Is,  785. 

BLBSPINO-GAR  CORPORATIONS,  duties  of  to  passengers,  82. 
8PE)CIFIC  PERFORMANCE  of  contract  to  transfer  personal  prop* 

erty,  689. 
IMLrol  contract  to  convey  lands,  501. 
ffTATITTB  OF  FRAUDS,  agreements  to  purchase  land  for  Joint 

benefit,  87. 
STOLEN  PROPERTY,  possession  of  Is  evidence  of  guilt,  158. 
STREETS,  abutting  landowner  is  presumed  to  own  the  land  be* 

neath,  785. 

TAX  SALES,  notice  to  redeem,  statute  requiring  is  mandatory, 

463. 
TELEGRAPH  CORPORATIONS,  rules  of,  when  binding  on  tbeir 

patrons,  401. 
TENANCY  BY  THE  ENTIRETIESS,  presumption  in  favor  of,  lOa 
TRADE,  contracts  In  restraint  of,  are  not  enforceable  by  the  com- 
mon law,  286. 
contracts  in  restraint  of,  were  not  criminal  by  the  common  Itw, 

23& 
contracts  in  restraint  of,  tests  of  validity  of,  288,  289,  24& . 
contracts  in  restraint  of,  to  what  extent  sustainable^  24fl^  Mt 
contracts  in  restraint  of,  when  valid,  288» 
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VBUST8  are  Judged  by  their  objects  rather  than  by  their  effects^ 
271. 

carriers,  combinations  among,  249. 

combinations  which  are  necessarily  unlawful  as  creating,  244» 

commodities,  necessaries  of  life,  what  are,  268,  260. 

commodities,  whether  mnst  be  necessaries  of  life  to  make  com- 
bination respecting  them  unlawful,  268,  270. 

common-law  rule  respecting,  254. 

competition,  agreements  which  destroy  or  decrease,  244,  24& 

competition,  ruinous  combinations  to  preTent,  251,  252. 

competition,  whether  courts  may  assume  to  determine  how  much 
is  desirable,  241,  245,  253. 

competition,  whether  may  be  lawfully  restricted  by  contract* 
289,  240. 

concert  of  action  and  purpose  between  several  is  essential  to 
the  creation  ot.  248. 

contractors,  combinations  among  which  are  forbidden,  267. 

contracts  to  abandon  one's  business  to  enter  the  permanent  em- 
ployment of  another,  242. 

contracts  to  buy  entire  product  of  a  manufacturer  do  not  creatOt 
242. 

corporations  are  not  necessary  to  the  formiatlon  of,  287. 

dealers  In  commodities,  combinations  between,  255-269. 

defense  that  a  monopoly  has  not  In  fact  been  created,  278» 

defense  that  they  hare  resulted  In  reducing  prices,  271. 

defenses  to  SToid  the  law  against  248. 

difference  between  and  unlawful  restraint  upon  trade,  289-241, 

form  of  agreement  la  not  controlling,  236. 

instances  of  unlawful,  244-249. 

Insurance,  combinations  relating  to,  259,  200. 

Intoxicating  liquors,  combinations  fixing  the  price  or  restrict* 
ing  the  sale  of,  257,  258. 

laborers,  combinations  among  to  fix  prices,  266. 

laborers,  combinations  among  which  create  forbidden,  264. 

leasing  property  to  prevent  its  use,  248. 

manufacturers,  combinations  among  which  amount  to  Illegal 
241,  242. 

monopoly,  forbidden,  when  exists,  206. 

monopoly,  tendency  to  create  Is  a  test  of,  241. 

news,  combinations  relating  to  the  publication  of,  262-264. 

patent  rights,  combination  between  holders  of  which  create 
a  forbidden,  261. 

prices  of  articles,  associations  for  the  purpose  of  controlling,  286L 

private  Individuals  may  form  as  well  as  corporations,  288. 

purchase  of  plants  of  rival  manufacturers  does  not  create  a« 
242. 

purpose  of.  Is  to  create  a  monopoly,  289. 

porposee,  unlawful,  neossslty  for  the  concnmDos  fbctelii  of  all 
the  parties.  248. 
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lallwaTt,  agreements  between  not  to  Invade  eadi  oUh^ 

•erritonr,  258,  254. 
Ittflwa7s»  combinations  among  to  prevent  minons  oompetltkm. 

200,262. 
imllwaTS,  eomblnations  whlcb  create  onlawfnl,  250;  252. 
imllways,  competition  between,  whether  the  conrt  may  detn^ 

mine  how  mnch  Is  beneficial  to  the  pnbllc,  253^ 
tanwaTS,  contracts  between  and  telegraph  companies  to  gtre 

the  latter  exdnslve  nse  of  the  right  of  way,  254,  255. 
restriction  in  competition  is  an  sssentlal  element  of;  238i 
statntes  denouncing,  272,  27S. 
testi  of  lUegal,  24a  244. 

to  fix  the  production  or  increase  the  price  of  commodltlss,  214. 
anlawful*  definition  of,  23d. 
anlawf ol,  form  of  the  original  scheme  of,  2801 
vnlawfnl,  partnerships  between  corporationB,  28QL 
Testing  the  property  of  sereral  corporations  In  one;  2861 

WATBRfl,  prsserfptlTe  right  to  flow  the  lands  of  another,  868L 
WIUA  attsBlatlott  ol»  la  the  presenes  of  the  tsstatsr.  whst  li^ 
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ABANDONMENT. 
Mm  Ltadtocd  and  Tenant,  1;  Hnnici^  Gorporattoai^  L 

AOOOTJN1?INO. 
Bee  Mortgages;  Tnista,  8L 

AOTION& 

HecUgenee,  %  4;  Negotiable  Inetraments,  11;  Parent  and  Gblld; 
Pleading,  1;  Sales,  2,  4;  Witnesses,  1^ 

ADDITIONAL  SBRYITXJDBa 
Bee  Bailroad  Companies,  15. 

AGENCY. 

1.  AGSNC7— WHEN  AGENT  ALONE  LIABLE  ON  NOTE.* 
When  a  sale  is  made  to  one  who  is  acting  as  agent  for  a  princifMd 
who  Is  known  to  the  vendor,  and  only  the  personal  obligation  ot 
the  agent  Is  taken  for  the  price  of  the  property  sold,  the  presump- 
tion arises  that  personal  credit  is  given  to  the  agent  alone.  (Mei^ 
r^l  T.  Wlth«i)y,  89.) 

2.  EXEMPTION  OP  PERSONAL  PROPERTY— WAIVER  OP- 
POWER  OF  ATTORNEY.— Where  a  statute  provides  that  one  may 
waive  his  right  of  exemption  as  to  personal  property  by  an  in- 
Btmment  executed  by  him,  an  agent  of  such  a  person,  acting  under 
a  power  of  attorney,  to  manage  all  his  principal's  business,  cannot 
execute  a  promissory  note  in  the  name  of  his  principal,  and  in  it 
waive  his  principal's  right  of  exemptions,  where  the  power  of  at- 
torney does  not  expressly  confer  such  a  power,  though  the  note 
Itself  la  a  binding  obligation.    (Lippman  v.  First  Nat  Bank,  28.) 

Bee  Telegraph  Companies^  Zm 

ANIMALS. 

L  DOGS— PROPERTY  IN.— A  dog  is  property,  for  an  Injury  to 
which  an  action  will  lie.    (Chapman  v.  Decrow,  867.) 

Z  DOGS-NUISANCE-RIGHT  TO  KILL.— Although  a  dog  Is 
*inlicensed,  no  Individual  is  authorized  to  kill  it  on  the  ground  that 
it  Is  a  public  nuisance,  unless  he  has  suffered  damages  therefrom 
peculiar  to  himself  and  distinct  from  the  injury  to  the  public 
(Chapman  v.  Decrow,  867.) 

&  DOGS— RIGHT  TO  KILL.— A  statute  which  provides  only  for 
the  killing  of  unlicensed  dogs  by  a  constable  under  a  warrant,  im- 
pliedly forbids  such  killing  by  any  other  person.  (Chapman  v.  De- 
crow,  867.) 
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4.  DOG8-RIGHT  TO  KILL-CONSTHUOTION  OF  8TAT- 
tTTB.->Under  a  statute  proTidln^  'Hhat  any  poraon  maj  lawfuUj 
kiU  a  doff  fomid  worrying,  wounding,  or  killing  any  domestic 
animal  ontslde  the  inclosure  or  immediate  care  of  bis  owner,**  tbe 
dog  muat  be  eangbt  at  and  engaged  in  the  act  denounced  by  tbe 
atatote  in  order  to  Justify  killing  it;  and  it  is  not  enou^  to  justify 
the  killing  that  tbe  dog  may  have  worried  or  killed  a  domesUe 
animal  before,  nor  that  there  is  a  belief  or  apprehension  tluit  It 
Intends  to  do  so  again,  if  it  is  not  actually  engaged  In  the  act 
(Chapman  ▼•  Decrow,  867.) 

Bee  Larceny,  1,  SL 

APPSAIi. 

1.  APPEAL-FINDINGS  OF  FA0T-C0NCLUSIVBNES8  OF.- 
When  Issues  of  fact  have  been  submitted  to  a  court,  and  Its  find- 
ing is  supported  by  evidence,,  it  is  conclusive  on  appeaL  Hence, 
a  finding,  supported  by  evidence,  that  a  newsboy  on  a  railroad  train 
was  not  killed  while  acting  as  a  '^lookout"  thereon,  at  the  instance 
of  the  railroad  company  will  not  be  disturbed  on  appeaL  (Kansss 
City  etc.  B.  R.  Co.  V.  Southern  By.  etc  Co.,  545.) 

2.  APPBAL-WBI6HIN6  EVIDBNCB  TO  SUPPOBT  VHBr 
DICT.—If  there  is  sufficient  legal  evidence  to  sustain  a  verdict;  it 
will  not  be  disturbed  on  appeal,  though  the  evidence  is  coniUcting. 
(Wltte  V.  Koeppen,  826.) 

8.  STABB  DBCISIS-StJBSEQUBNT  APPBAL.— If  a  ease  has 
been  before  the  supreme  court  on  an  appeal  involving  the  suffi- 
ciency of  the  complaint  therein,  the  decision  then  made  is  bind- 
ing, on  a  subsequent  appeal,  as  to  all  questions  covered  by  the 
former  decision,  leaving  nothing  which  can  be  questioned  exc^i 
whether  the  facts  then  said  to  constitute  a  sufficient  cause  for  equi- 
table relief  have  been  found  to  exist  by  the  trial  court,  and  whether 
any  material  part  of  such  findings  is  against  the  dear  prepcnder* 
ance  of  the  evidence.    (Priewe  v.  Wisconsin  etc  Co.,  904.) 

4^  APPBAU— FACrrS  FOUND  BY  A  BBFBBBB,  based  upon 
competent  evidence  and  confirmed  by  the  trial  oonrt,  cannot  be 
reviewed  on  appeal.    (Holt  v.  Couch,  648.) 

6.  APPBALABLB  ORDBB— QUASHING  INDIOTMBNT.— An 
order  granting  a  motion  to  quash  an  indictment  is  a  final  order,  and 
may  be  appealed  from.    (State  v.  Bouknight,  751.) 

6u  APPELLATB  PBAOTICB~NO  PRESUMPTION  OF  BB- 
BOB.—If  the  record  does  not  disclose  the  ground  upon  which  a 
motion  for  the  direction  of  a  verdict  in  his  favcv  vras  made  or 
denied,  the  court's  ruling  thereon  must  be  sustained  if  it  was  coi^ 
rect  upon  any  ground.    (McOlaln  v.  Williams,  791.) 

7.  APPELLATE  COURT  WILL  NOT  DIBBCTT  JUD6MBNT, 
WHEN.— In  cases  tried  by  a  Jury,  an  appellate  court  does  not  feel 
justified  in  directing  the  entry  of  any  particular  judgment.  Hence, 
in  an  action  of  claim  and  delivery  against  a  sheriff,  who  relies  upon 
an  execution,  which  has  been  excluded  from  evidence,  and  where 
judgment  has  been  entered  upon  a  verdict  directed  tor  the  plain- 
tiff, wliich  is  reversed  on  appeal  upon  the  ground  that  the  execution 
was  improperly  excluded,  the  appellate  court  will  not  direct  a  judg* 
ment  for  tlie  defendant,  but  will  remand  the  case  for  a  new  trial 
(McDonald  v.  Fuller,  815.) 

8.  APPEAL  —  EXCBSSIYB  VERDICT  —  SETTING  ASIDE.— 
An  appellate  court  will  not  disturb  a  verdict  In  a  suit  to  recover  for 
personal  injuries,  unless  it  is  so  excessive  as  to  justify  an  hifer- 
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^nce  that  It  la  the  result  of  partiality,  prejndtce,    or    pamlon. 
<North  Chicago  8t  R.  B.  Oo.  Y.  Zeiger,  167.) 

0.  APPSAL— FAILUBB  TO  POINT  OUT  BBROB  IN  BBIBF. 
SiTotr  in  giving  or  refusing  instmctions  will  not  be  considered  on 
appeal  when  appellant's  counsel  fail  to  point  out  In  their  brief  in 
'What  respect  there  was  error.  (Metropolitan  Nat.  Bank  ▼.  Mer- 
chants' Nat.  Banls,  180.) 

10.  APPELLATE  PBACTIOB  —  DISMISSING  BILL  FOB 
WANT  OF  EQUITY.— Where  a  bill  is  suflBclent  on  ite  face  to  sus- 
tain the  contention  of  the  complainant,  and  to  entitle  him  to  the 
relief  prayed  for,  a  decree  dismissing  the  bill  for  want  of  equity 
should  not  be  entered  in  favor  of  a  defendant,  who,  by  his  default, 
has  confessed  the  bllL    (Harding  y.  American  Glucose  Oo.,  189.) 

11.  APPBAL-WHAT  MAY  BE  CONSIDBBBD  ON— WITH- 
DBAWAL  OF  AN8WEB.— Where  testimony  is  t&ken  on  behalf  of  a 
complainant  upon  an  issue  of  fact  raised  by  a  bill,  answer,  and  rep- 
lication, the  supreme  court  may  consider  such  testimony  in  passing 
upon  the  issues  Involved,  though  the  answer  has  been  withdrawn 
and  a  decree  pro  confesso  has  been  entered  against  the  defendants. 
iHarding  v.  American  Glucose  Go.,  189.) 

12.  APPELLATE  PBAOTICE— AMENDMENT  OF  WBITS  OF 
EBBOB. — ^The  supreme  court  will  not  exercise  its  discretion  in  favor 
of  allowing  appeals  or  writs  of  error  to  be  amended  for  the  pur- 
pose of  bringing  in  omitted  parties,  when  it  is  shown  by  the  record 
that  the  time  limited  for  taking  appeals  or  writs  of  error  has  ex- 
pired as  to  parties  seeking  to  be  brought  in  by  such  amendments 
<  Cornell  v.  Franklin,  131.) 

13.  APPELLATE  PBAOTICE-AMENDING  WBITS  OF  EB- 
BOB.—If  one  against  .whom  a  judgment  has  been  rendered  jointly 
with  another  is  not  joined  as  a  party  plaintiff  in  a  writ  of  error 
sued  out  from  such  judgment  by  his  codefendant  until  after  the 
expiration  of  the  time  limited  for  suing  out  writs  of  error,  an 
amended  writ  of  error  bringing  him  In  as  a  party  plaintiff  in  error 
is,  as  to  him,  an  entirely  new  writ,  issued  then,  so  far  as  he  is 
concerned,  for  the  first  time,  and  as  to  him  is  a  writ  of  error  issued 
after  the  lapse  of  the  time  in  which  the  law  permits  him  to  sue 
it  out.  The  supreme  court  wlU  not  permit  such  an  amendment 
(Cornell  v.  Franklin,  131.) 

14.  APPELLATE  PBAOTICE-AMENDING  WBITS  OF  EB- 
BOB.—The  supreme  court  has  discretionary  power  to  permit  writs 
of  error  to  be  amended  by  inserting  therein  the  names  of  necessary 
parties  who  have  been  improperly  omitted  therefrom,  and  to  strike 
out  the  names  of  parties  who  have  been  improperly  included  therein. 
Before  the  court  can  properly  exercise  such  discretion  in  favor  of 
having  such  an  amendment  made  so  as  to  bring  Into  the  writ  new 
parties  that  have  been  omitted  therefrom,  the  application  therefor 
must  be  made  before  the  time  limited  by  law  for  suing  out  writs 
of  error  has  expired.    (Cornell  v.  Franklin,  131.) 

15.  APPEAL— WHO  MAY  PBOSEJCUTB.— An  administrator 
cannot  appeal  from  a  decree  of  the  probate  judge  authorizing  an  ac- 
tion on  his  bond.  He  is  not  a  person  "aggrieved,"  In  the  statutory 
sense,  hor  is  he  thereby  concluded  from  asserting  or  defendins:  any 
claims  of  property  rights  in  any  proper  court.  (Sherer  v.  Sherer, 
339.) 

16.  APPEAL  BONDS-BIGHT  OF  SUBBTIBS.— Stay  of  execu- 
tion being  a  consideration  of  great  value,  sureties  who  execute  an 
undertaking  therefor  have  a  right  to  rely  upon  the  letter  of  thetr 
bond,  and  to  stand  upon  the  entirety  of  the  expressed  consideration 
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therein,  and  their    Uahility  cannot  be    extended  by   fanpIkatioiL 
(State  Y.  Sixth  Judicial  Diet  Court,  (Sia) 

17.  APPBAIi— STAY  BONDS-JUSTIFICATION  OP  8UBE- 
TIBS.—The  statute  requiring  a  Justification  of  sureties  on  a  stay 
bond  is  directory  and  Is  meant  to  be  for  the  respondent's,  and  not  ap- 
pellant's benefit,  and  may  be  waived  by  the  former.  (State  t.  Sixth 
Judicial  Dist  Court.  61&) 

1&  APPBAL  — STAY  BONDS  —  RBLBASB  OF  SUBBTIES. 
Sureties  who  execute  a  stay  bond  in  consideration  of  stay  of  execu- 
tion pending  the  determination  of  an  appeal  are  released  from  lia- 
bility to  pay  the  Judgment  appealed  from  upon  its  affirmance  by 
levy  and  sale  under  execution  of  the  property  of  the  judgment 
debtor  before  the  appeal  is  determined,  although  such  sureties  hare 
failed  to  Justify  on  the  bond  as  required  by  statute,  after  excep- 
tion to  their  sufficiency  has  been  made  in  due  form.  (State  t. 
Sixth  Judicial  Dist  Ourt,  618.) 

19.  APPEAIr-STAY  BONDS-RELEASE  OF  SURBTIBS,-The 
sureties  on  a  stay  bond  on  appeal  are  released  from  liability  if  exe- 
cution is  Issued  on  the  Judgment  and  levied  before  the  determina- 
tion of  the  appeal,  notwithstanding  the  stay,  and  the  fact  that  sale 
under  the  execution  is  prevented  by  an  injunction  to  which  the 
sureties  are  not  parties  is  immaterial,  and  does  not  affect  their  lia- 
bility thus  released.    (State  v.  Sixth  Judicial  Dist  Court  618.) 

20.  APPEAIi— STAY  BONDS-RELBASB  OF  SURBTIES- 
CERTIORARI.— The  action  of  the  trial  court  in  entering  Judgment 
against  sureties  on  a  stay  bond  on  appeal  after  the  property  of  the 
Judgment  debtor  has  been  levied  upon  and  sold  under  execution  be- 
fore the  determination  of  the  appeal,  whereby  the  sureties  are  re- 
leased from  liability,  is  in  excess  of  Jurisdiction,  and  may  be  re- 
viewed on  certiorari.    (State  v.  Sixth  Judicial-  Dist  Court,  61&) 

21.  APPEAL  BONDS^-CONSIDERATION.— If  an  appeal  bond  Is 
given  to  obtain  a  stay  of  proceedings  pending  the  appeal,  such  stay 
Is  a  sufficient  consideration  for  the  bond.    (Whereatt  v.  Bllis,  865.) 

22.  APPEAL  BONDS.->A  bond  on  appeal  from  an  intermediate 
order  given  as  terms  of  a  stay  of  proceedings  pending  the  appeal 
and  conditioned  for  the  payment  by  the  party  appealing  <^  any 
Jndirment  finally  recovered,  in  an  action,  refers  to  such  Judgment  as 
may  finally  be  recovered  In  that  action  in  the  trial  court  (Whereatt 
V.  BlUs,  865.) 

23.  APPEAL  BONDS  —  LIABILITY  OF  SURBTEBS  —  DIS- 
CUAROB  OF  PRINCIPAL.^If  an  appeal  bond  Is  conditioned  to 
pay  any  Judgment  finally  recovered  in  the  action,  the  regular  re- 
covery of  a  Judgment  therein  and  the  failure  of  the  appellant  to 
pay  it  render  the  sureties  on  the  bond  liable,  although  the  prin- 
cipal may  have,  been  previously  discharged  from  hia  UabilitleB 
under  insolvent  laws.    (Whereatt  v.  Ellis,  866.) 

See  Instructions,  8. 

APPROPRIATIONa 
See  Statutes,  1-4 

ARBITRATION. 

ARBITRATION.— THE    DECISION   OF   AN   T7MPIRB   can 

only  be  impeached  for  fraud  or  such  gross  mistake  as  would  Im- 
ply bad  faith  or  a  failure  to  exercise  an  honest  Judgment  (Vega 
Steamship  Co.  v.  Consolidated  Elev.  Oo.,  484.) 

See  Insurance^  7-18L 
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ARREST. 

ARREST-WARRANT  FOR  SUFFICIBNCT.-An  affidavit 
npoD  which  a  warrant  for  arrest  is  based,  and  the  warrant  there- 
for, are  in  contemplation  of  law  one;  and  if  one  is  referred  to  in 
the  other,  and  if  together  they  constltnte  a  charge  of  a  criminal 
offense.  It  Is  sufficient  to  resist  a  motion  in  arrest  of  Judgment 
<  State  Y.  Sharp,  663.) 

ASSESSMENTS. 
See  Municipal  Corporations,  L 

ASSIGNMENT. 
See  Negotiable  Instruments,  4;  Vendor  and  Purchaser,  2. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.— AN  AS- 
SIGNEE for  the  benefit  of  creditors  stands  in  no  better  position 
than  his  assignor,  the  insolvent  debtor,  and  a  defense  against  the 
latter  is  a  defense  against  the  former,  except  so  far  as  his  rights 
and  powers  are  changed  by  statute.    (Dickson  ▼.  Kittson,  447.) 

ATTACHMENT. 

1.  ATTACHMENT  —  UNRECORDED  CONVEYANCE.— A  con- 
▼eyance  is  void,  as  against  attaching  and  Judgment  creditors,  only 
when  the  attachment  or  judgment  is  against  the  person  in  whose 
name  the  title  to  the  land  appears  of  record.  Hence,  where  a  Judg- 
ment creditor  attaches  land  to  which  the  Judgment  debtor  never  had 
any  title  of  record,  his  only  interest  being  under  a  contract  of  pur- 
chase which  had  been  previously  assigned,  the  Judgment  creditor  ac- 
quires no  Interest  as  against  the  assignee  of  the  contract  of  purcliase. 
< Lyman  y.  Gaar,  452.) 

2.  ATTACHMENT— RETURN  OF,  WHEN  NOT  A  DEFENSE 
IN  REPLEVIN  AGAINST  OFFICER.— In  an  action  against  a 
sheriff  to  recover  property  seized  and  detained  by  him  under  a  war- 
rant of  attachment,  the  officer's  return  is  no  defense,  where  it  was 
not  made  within  the  time  prescribed  by  statute.  (Carson  ▼.  Fuller, 
82a.) 

3.  GARNISHEE— EXEMPTION,  RIGHT  TO  CLAIM  AFTER 
DEFAULT.— Under  a  statute  which  provides  that.  If  a  garnishee 
'*faUs  to  appear  and  answer,  the  plaintiff  may  proceed  against  him 
in  an  action  In  his  own  name,"  the  only  effect  of  the  garnishee's 
defftult  is  to  lay  the  fi)undation  for  an  action  wherein  his  rights 
must  be  determined.  His  failure  to  answer  the  garnishment  sum- 
mons does  not  preclude  him  from  setting  up  the  principal  defend- 
ant's right  of  exemption  to  money  garnished,  and,  if  he  paid  it  to 
the  defendant  after  garnishment,  he  may  Justify  such  payment  on 
the  ground  that  the  defendant  claimed  the  money  to  be  exempt, 
where  such  claim  was,  in  fact,  timely  made.  (Black  Hills  etc.  Co. 
T.  MitcheU,  830.) 

See  Insolvency. 

ATTORNEY  AND  CLIENT. 

1.  ATTORNEY  AND  CLIENT— ATTORNEY'S  LIEN.-In  a  suit 
to  declare  and  enforce  an  attorney's  lien  for  a  fee  for  services  ren- 
dered in  a  certain  suit  on  property  which  is  received  as  a  result  of 
that  suit,  it  is  error  to  include  In  the  Judgment  a  fee  for  services 
rendered  in  a  different  suit    (Davis  y.  Webber,  81.) 
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2.  ATTOBNEY  AND  CLIENT— CONTRACT  FOB  CONTIN- 
OENT  FEE-CHAMPEBTT.— A  contract  between  an  attorney  and 
client  allowing  the  former  a  contingent  Interest  in  the  subject  matter 
of  litigation  as  compenaation  for  his  profeasional  aenricea  is  Talld, 
and  not  champertons,  unless  some  unfair  advantage  la  taken  of  the 
client    (DaTis  t.  Webber,  81.) 

«.  ATTOBNEY  AND  CLIENT— VALIDITY  OF  AOBEEKSMT 
OF  CLIENT  NOT  TO  SETTLE  LITIGATION.— A  piovisloa  In  a 
contract  between  attorney  and  elicit  preyenting  the  cU&at  from 
settling  the  controTersy  without  the  consent  of  the  attorney,  if  it 
furnishes  an  Inducement  for  entering  into  the  contractv  rend^  the 
whole  contract  void.    (Dayla  t.  Webber,  81.) 

4.  ATTOBNEY  AND  CLIENT— AMOUNT  OF  FEB  UNDEB 
VOID  CONTBACT.— If  a  contract  between  attorney  and  client  is 
void  because  of  a  stipulation  that  the  client  shall  not  settle  or  com- 
promise the  controversy  without  the  attorney's  consent,  the  court 
may  grant  compensation  for  the  attorney's  services  nnder  the  rule 
of  the  quantum  meruit,  and  may  look  to  such  contract  to  ascertain 
what  the  parties  themselves  think  such  services  are  reasonably 
worth.    (Davis  v.  Webber,  81.) 

5.  ATTOBNEY  AND  CLIENT— INTEBEST  OF  ATTOBNEY  IN 
JUDGMENT. — If  a  suit  has  progressed  to  Judgment,  an  attorney 
may  establish  his  interest  in  such  Judgment  resulting  from  his  ser- 
vices, and  this  neither  party  to  the  litigation  can  ignore.  They 
may  settle  if  they  wish,  but  before  there  can  be  any  satisfaction  of 
the  Judgment,  the  attorney's  fee  must  be  paid.  (Davis  v.  Webber, 
81.) 

«.  ATTOBNEY  AND  CLIENT-COMPENSATION,  HOW  DB- 
TEBMINED.— The  professional  standing  of  an  attorney,  the  amount 
of  his  professional  business,  and  the  nature  and  importance  of  the 
controversy  in  which  the  services  are  rendered,  must  all  be  con- 
sidered In  fixing  the  value  of  such  services.    (Davla  t.  Webber,  81.) 

ATTOBNEYS*  FEES- 

See   Attorney  and    Client,  2,  4,  6;  Negotiable   Instruments,  8»  6; 

Wills,  15,  16,  1& 

BANKS  AND  BANKING. 

1.  BANKS  AND  BANKINGS- POWEBS.— A  banking  corporation 
has  no  power  to  purchase  the  plants  and  pr(H[>erties  of  manufactur- 
ing corporations,  and  option  contracts,  providing  for  the  sale  of  such 
properties  to  a  bank,  are  void.    (Harding  v.  American  Glucose  COn 

189.) 

2.  BANKS  —  OVBBPAYMBNT  OF  DBAFT  —  BBCOVEBT.- 
Where  one  bank  pays  to  another  the  amount  of  a  fraudulently  al- 
tered draft,  the  former  may  recover  the  overpayment  from  the  latter, 
notwithstanding  the  latter  may  have  given  credit  on  its  books  to 
the  drawer  of  the  full  amount  of  the  draft  (Metropolitan  Nat 
Bank  v.  Merchants'  Nat  Bank,  180.) 

3.  BANKS— OVERPAYMENT  OF  DRAFT— RECJOVEBY-TBN- 
DER. — After  a  formal  demand  for  repayment  has  been  made  by  a 
drawee  bank  which  has  paid  a  fraudulently  altered  draft,  and  tbe 
payee  has  refused  to  pay,  no  tender  of  the  draft  is  necessary  before 
bringing  suit  to  recover  the  amount  of  the  overpayment  (Metro- 
politan Nat.  Bank  v.  Merchants'  Nat  Bank,  180.) 

4.  BANKS  —  BECOVERINO  MONEY  PAID  ON  DRAFT 
FRAUDULENTLY  ALTERED.— Money  which  has  been  paid  by  a 
bank  upon  a  draft  or  check  fraudulently  raised  or  altered  may  be 
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reeoTerwt  from  the  party  to  whom  It  was  paid,  on  the  ground  that 
the  psTment  was  without  consideration  and  made  by  mistalLe. 
<MetropoUtan  Nat  Bank  y.  Merchants'  Nat  Banic,  180.) 

5.  BANKS  —  LIABILITY  FOB  RECBIVINO  MONBY  ON 
FRAUDULENTLY  ALTERED  CHECK.— When  one  has  reeeiyed 
money  as  agent  of  another  who  had  no  right  thereto  and  has  not 
paid  it  over,  an  action  may  be  sustained  against  the  agent  to  re- 
rover  the  money.  Hence  a  bank  which  receives  for  deposit  a  check 
fraudulently  altered,  and  which  receives  payment  from  the  drawee 
bank,  the  amount  being  credited  to  the  indorse  without  paying 
it  oTer,  is  liable  to  the  drawee  bank  for  the  overpayment  after  de- 
mand is  made  therefor.  (Metropolitan  Nat  Bank  t.  Merchants' 
Nat  Bank,  180.) 

6.  BANKS-RBCEIVINQ  CHECK  FOB  DEPOSIT.— When  a 
bank  receives  from  a  customer  a  check  on  another  bank  indorsed 
^for  deposit**  the  bank  is  more  than  a  mere  agent  to  collect,  and 
has  authority  to  use  the  check  in  such' manner  as  may  make  it 
most  available  to  its  protection,  and  it  mny  have  the  check  certified 
by  the  bank  on  which  it  is  drawn.  (Metropolitan  Nat  Bank  v. 
Merchants'  Nat  Bank,  180.) 

7.  BANKS-CERTIFICATION  OF  CHECK— EVIDENCE  OF 
LOCAL  USAGE.— Evidence  is  inadmissible  to  prove  that  a  con- 
tract of  certification  had,  by  local  usage  or  the  understanding  of 
bankers  and  merchants,  a  larger  scope  and  meaning  than  it  had  by 
settled  legal  construction.  (Metropolitan  Nat  Bank  v.  Merchants' 
Nat  Bank,  180.) 

8.  BANKS--CBRTIFIED  CHECK— MONEY  PAID  ON  FRAUD- 
ULENTLY ALTERED.-— Certification  by  a  bank  of  a  check  which 
baa  been  fraudulently  altered  does  not  precfude  it  from  showing  the 
fact  of  such  alteration,  nor  prevent  a  recovery  from  the  party 
who  received  the  check  on  the  faith  of  the  certification  alone. 
(Metropolitan  Nat  Bank  v.  Merchants'  Nat  Bank,  ISO.) 

9.  BANKS  AND  BANKINCJ— FORGED  CHECKS— DUTY  OF 
DEPOSITOR.— If,  in  an  action  by  a  depositor  to  recover  of  a  bank 
money  alleged  to  have  been  paid  on  forged  checks,  it  appears  that 
the  forgeries  were  made  by  a  confidential  clerk  of  the  depositor, 
who  intrusted  him  with  the  balancing  of  his  bank  and  account 
books,  and  that  the  bank  was  not  negligent  in  honoring  the  checks, 
the  depositor  cannot  recover  of  the  bank.  He  alone  is  responsible 
for  his  failure  to  examine  the  checks  after  payment  and  reject 
them  within  a  reasonable  time.  (Meyers  v.  Southwestern  Nat 
Bank,  672.) 

10.  BANKS-COLLECTIONS— RECEIVING  CHECK  AS  PAY- 
MENT.—When  a  bank,  authorized  to  collect  a  draft  for  another 
bank,  accepts  a  check  in  payment  and  surrenders  the  draft,  it  makes 
the  check  its  own,  and  its  liability  to  the  bank  in  whose  favor 
the  draft  was  drawn  becomes  fixed  as  much  as  if  it  had  received 
cash  instead  of  the  checlc  (National  Bank  v.  American  Exch. 
Bank,  527.) 

11.  BANKS— COLLECTIONS  — CHECK  AS  PAYMENT— RE- 
COVERY OF  REMITTANCE  BECAUSE  OF  MISTAKE  OF  FACT. 
When  a  bank,  authorized  to  collect  a  draft  for  another  bank,  ac- 
cepts a  check  in  payment,  its  mistake  as  to  the  solvency  of  the 
drawer  of  the  check  and  his  ability  to  pay  it  is  not  such  a  mistjike 
of  fact  as  will  entitle  the  collecting  bank  to  recover  the  amount  of 
a  remittance  by  it  in  payment  of  the  draft  (National  Bank  v. 
American  Exch.  Bank,  527.) 

12.  BANKS— COLLECTIONS,  WHAT  MAY  BE.— A  bank  author- 
ized to  collect  a  draft  for  another  bank  has  no  Implied  power  to  re- 
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celye  ftnythlng  except  money  In  pnyment.  Hence,  If  It  accepts  a 
check,  it  assnmes  the  rtsk  of  its  payment,  though  it  has  pat  It  Id 
the  dearing-honse  for  collection,  and  ia  answerable  to  the  hank 
sending  the  draft  for  the  amount  of  the  check  with  interest  from 
the  date  of  its  receipt  (National  Bank  v.  American  Bzch.  Bank, 
627.) 

13.  BANKS  —  COLLECTIONS  —  KBCBIVING  WORTHLESS 
CHECK  AS  PAYMENT— RECOVERY  OF  REMITTANCE-CUS- 
TOM—LOSS— MISTAKE.— If  a  bank,  authorized  to  coUect  a  draft 
for  another  bank,  accepts  a  check  in  payment,  and  remits  the 
amount  of  the  draft  to  the  bank  which  sent  it,  supposing  the  check 
to  be  good  and  that  it  would  be  paid  upon  presentation  in  the  usual 
course  of  business,  but  sues  its  principal  for  the  amount  of  the 
remittance,  after  finding  out  that  the  check  is  worthless,  it  is  no 
ground  for  recovery  that  the  transaction  was  in  accordance  with 
the  usual  and  customary  way  of  doing  such  business,  or  that  neither 
the  bank  sending  the  draft  nor  the  one  in  whose  favor  it  was 
drawn  sustained  any  damage  by  the  acceptance  of  the  check;  or 
that  the  collecting  bank  received  the  check  and  paid  the  draft  by 
mistake  as  to  the  solvency  of  the  drawer  of  the  check,  and  hia 
ability  to  pay  it    (National  Bank  v.  American  Exch.  Bank,  527.) 

14.  THE  TRUSTEES  OF  A  SAVINGS  BANK  occupy  a  fiduciary 
relation  to  Ita  depositors  in  respect  both  to  the  investment  of  de- 
posits and  to  the  election  of  other  trusteea.  (Dickson  v.  Kittson, 
447.) 

15.  SAVINGS  BANKS— AGREEMENT  TO  ELECT  TRUSTEES- 
ILLEGAL  CONSIDERATION.— An  agreement  with  a  truatee  of  a 
savings  bank,  upon  a  ponsideratiou  moving  to  him  for  hia  private 
licneflt,  to  secure  the  election  of  certain  persons  as  trustees  la  illegal 
as  against  public  policy,  and  a  note  given  for  auch  a  promiao  ia  void. 
<  Dickson  V.  Kittaon,  447.) 

BBTTERMENT& 
See  Cotenancy,  !• 

BIGAMY. 
BIGAMY— DEFENSE.— The  fact  that  a  person  honestly  be- 
lle vea  that  he  baa  been  divorced  from  his  first  wife  before  man-ying 
again  is  no  defense  to  a  prosecution  for  bigamy,  but  evidence  of  such 
fact  ia  admiasible  in  mitigation  of  puniahmenL  (Rusaell  v.  State, 
78.) 

BILLS  OF  LADING. 

BILL  OF  LADINC^-CABRIER  AS  INSURER.- A  provision 

in  a  bill  of  lading  that  all  the  deficiency  in  a  cargo  of  wheat  shall 
be  paid  by  the  carrier  and  deducted  from  the  freight,  makes  the 
carrier  an  insurer  that  the  amount  of  wheat  called  tait  had  beat 
delivered  to  it,  and  would  be  redelivered  at  the  end  of  the  route. 
(Vega  Steamship  Co.  t.  Consolidated  Elev.  Co.,  484.) 

BONDS. 

1.  BONDS-SIGNATURE  OF  PRINCIPAL.— It  la  immatolal 
where  the  signature  of  a  party  to  a  bond  is  placed.  It  is  aa  binding 
if  found  anywhere  else  upon  the  paper  aa  it  is  when  appearing  at 
the  end  provided  that  such  party  intended  to  be  bound  by  his  sig- 
nature so  placed.    (Kenck  v.  Parchen,  625.) 

2.  BONDS— AMOUNT  RECOVERABLE.— In  an  action  on  a 
penal  bond,  the  amount  recoverable  ia  not  limited  by  the  penalty. 
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It  maj  also  fndade  damaf^s  In  excess  of  the  penalty,  with  Inter* 
«st.    (Whereatt  ▼.  SaUs,  865.) 

See  Appeal,  16-23. 

BOYCOTTS. 

1.  BOYCOTT  IS  A  COMBINATION  OF  MANY  to  cause  a  loss 
to  one  person  by  coercing  others  against  their  will  to  withhold  from 
him  their  beneficial  business  intercourse,  through  threats  that,  un- 
less those  others  do  so,  the  many  will  cause  similar  loss  to  them. 
(Beck  Y.  Hallway  etc.  Union,  421.) 

2.  BOYCOTTS  WITHOUT  THREATS  OF  VIOLENCE.— Unlaw- 
fnl  boycotts  are  not  alone  those  accompanied  by  violence  or  threats 
of  violence,  but  when  the  means  employed  are  threatening  in  their 
nature,  and  intended  and  naturally  tend  to  overcome,  by  fear  of 
loss  of  property,  the  will  of  others,  and  compel  them  to  do  things 
which  they  would  not  otherwise  do,  the  boycott  is  equally  unlawful. 
<Beck  v.  Railway  etc.  Union,  421.) 

8.  BOYCOTTS— CIRCULARS— INJUNCTION— LIBEL.— An  In- 
junction against  the  circulation  of  false  boycotting  circulars  in- 
tended to  intimidate  employes  and  customera  of  the  complainant 
may  be  granted,  although  their  publication  as  a  libel  would  not 
be  enjoined.    (Beck  v.  Railway  etc.  Union,  421.) 

4.  BOYCJOTTS.— PICKETING  THE  PREMISES  OF  THE  COM- 
PLAINANT in  order  to  Intercept  his  employes  or  to  prevent  per- 
sons from  going  there  to  trade  Is  an  unlawful  act  of  intimidation 
and  coercion,  which  may  be  enjoined.  (Beck  v.  Railway  etc  Union, 
421.) 

See  Injunctions,  2,  3. 

BROKERS. 

1.  BROKERS— CUSTOM  OF  MARKET.— One  who  employs  a 
broker  to  operate  in  stocks  for  him  must  be  presumed  to  give  him 
authority  to  act  as  other  brokers  do,  and,  in  the  execution  of  his 
orders,  to  follow  the  rules  and  usages  of  the  stock  exchange,  and 
the  principal  is  bound  by  the  custom  of  the  business,  whether  he  is 
familiar  therewith  or  not  (Van  Duzen-Uarrlngton  Co.  v.  Junge- 
blnt,  463.) 

2.  BROKERS— CUSTOM— SALE  AND  PURCHASE  BY  COR- 
PORATION WITH  SAME  OFFICERS.— Where  a  broker,  according 
to  a  custom  of  a  stock  exchange,  has  a  right,  on  the  failure  of  a  cus- 
tomer to  pay  margins,  to  close  out  the  deal  by  selling  It  on  the  floor 
of  the  exchange,  the  mere  fact  thrit  the  deal  was  purchased  by  an- 
other corporation,  some  of  whose  officers  were  officers  of  the  cor- 
poration acting  as  broker,  does  not  avoid  the  sale  in  the  absence  of 
any  showing  that  the  purchaser  suffered  some  prejudice  or  injury 
by  such  relation.    <Van  Duzen-Harrington  Co.  v.  Jungeblut,  463.) 

3.  BROKERS— AUTHORITY  TO  ADVANCE  MONEY.— Where 
one  authorizes  a  broker  to  purchase  wheat  for  him,  and  upon  being 
told  of  the  purchase  and  requested  to  send  his  check  remits  a  de- 
posit, and  later  puts  up  additional  margins  without  being  asked  for 
tiiem  upon  discovering  that  his  margins  were  exhausted,  this  indi- 
cates such  a  course  of  dealing  as  to  give  the  broker  implied  authority 
to  advance  money  to  pay  the  person's  margins  and  continue  the  deal 
for  him.    (Van  Duzen-Harrington  Ck>.  v.  Jungeblut,  463.) 

BURGLARY. 

BURGLARY.— IN   INDICTMENTS    for  burglary  with  intont 
to  commit  larceny,  it   is  not   necessary  to  specify  tii^e  particular 
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and  dttttds  the  defendant  intended  to  steaL  (State  t.  Luif- 
foid.74&) 

CARRIERS. 

CARRIERS-^SUBROGATION  TO  CONSIGNSB'S  RIGHTS.- 
A  carrier,  who  Los  paid  tlie  consignee  for  a  deficiency  in  the  qnantity 
of  wheat  deiirered  to  It  by  the  owner  of  a  grain  elevator,  is  rabro- 
gated  to  any  right  of  action  which  the  consignee  may  have  bad 
against  the  owner  of  the  elevator  by  reason  of  such  deficiency. 
(Vega  Steamship  CJo.  v.  Consolidated  Elev.  Co.,  484.) 

See  Bills  of  Lading;  Chattel  Mortgages,  1. 

CBRTIFICATBB  OF  DEPOSIT. 
See  Setoff.  2,  & 

CERTIORARL 

CERTIORAT^T— WHAT  REVIEWED  ON.— On  a  common-law 
certiorari,  the  couit  can  reTlew  proceedings  of  a  Justice  of  the 
peace  only  bo  far  as  they  relate  to  Jurisdictional  questions  shown 
by  the  pleadings  and  docket  entries.  It  cannot  consider  questions 
of  law  arising  upon  such  entries,  or  any  question  which  Involves  an 
Inquiry  into  the  evidence.  Hence,  if  such  Justice  adjonms  the 
case,  or  enters  Judgment  contrary  to  a  stipulation  of  the  parties,  it 
Is  an  error  of  law  that  cannot  be  reached  by  certlorazt  (Fulton 
V.  Stat^  864.) 

See  Appeal,  20. 

CHAMPBRTT. 
See  Attorney  and  Client,  Si 

CHATTEL  MORTGAGES. 

1.  CHATTEL  MORTGAGES-ALLOWING  MOBTGAGK)R  TO 
REMAIN  IN  POSSESSION.— The  fact  that  a  chattel  mortgagor  Is 
permitted  to  remain  in  possession  of  the  property,  such  aa  a  **ineRy- 
go-round/'  and  to  move  it  from  place  to  place,  for  use  within  the 
state,  is  not  eqnivalent  to  consent,  upon  the  part  of  the  mortgagee, 
that  the  lien  of  a  carrier  for  transporting  the  property  shall  be 
paramount  to  the  lien  of  the  mortgage.  (Owen  v.  Burlington  etc. 
It.  R  Co.,  78a) 

2.  LIENS  — PRIORITT  OP  CHATTEL  MORTGAGE  OVER 
CARRIER'S  LIEN.— The  lien  of  a  chattel  mortgage  has  priority 
to  that  arising  In  flavor  of  a  common  carrier  for  freight  snlMe- 
Quently  earned.    (Owen  v.  Burlington  etc.  R.  B.  Ca,  78ftJ 

CHECK& 
See  Banks,  5-18;  Negotiable  Tn8tnmient& 

CLOUD  ON  TITLE. 
See  Homesteads,  8. 

COLLATERAL  ATTACK. 
See  Judicial  Sales. 

COLLECTION& 
See  Banks  and  n^tiiHng^  11-lM, 
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OOMPBOMIBO. 
Bee   GountieB:  Mistake,  2. 

CONDITIONB  SUBSBQUBNT. 
Bee  Pleading,  11;  Vendor  and  Pnrcbaaer,  6L 

CONFLICT  OP  LAWS. 

CONFLICT  OF  LAWS-CONSTRUCTION  OF  CONTRACTS. 
The  law  of  the  state  In  which  a  contract  for  the  transportation 
of  passengers,  as  well  as  livestock  and  merchandise,  was  made,  la 
controlling,  nnless  It  appears  that  It  was  the  Intention  of  the  par- 
ties  to  be  bound  by  the  law  of  some  other  state,  althongh  one  of 
the  parties  was,  at  the  time  of  Its  execution,  a  resident  of  another 
fftate  than  the  one  In  which  It  was  made.  (Meuer  t.  Chicago  etc. 
By.  Co.,  774.) 

Bee  Limitation  of  Actions,  8,  4 

OONBPIBAOT. 

1.  OON8PIBACIBS-DBCLABATIONB  OF  CONSPIBATOB.— 
Bvery  act  and  declaration  of  each  conspirator  to  commit  a  crime  In 
pursuance  of  the  original  concerted  design,  and  with  reference  to  the 
common  object,  done  or  made  during  the  pendency  of  the  criminal 
enterprise.  Is  considered'  the  act  or  declaration  of  all  of  them,  and 
is  original  evidence  against  each  of  them.    (Mercer  t.  State,  135.) 

2.  PBAUD-CJONSPIRACT— LIABILITY.— Persons  who.  In  pur- 
suance of  a  conspiracy  to  defraud,  create  a  corporation  of  which 
they  gain  control,  and,  while  acting  ostensibly  In  its  Interests,  canr 
out  the  fraudulent  scheme,  and  absorb  its  assets  for  their  own  pri- 
vate benefit,  are  all  equally  liable  to  make  good  the  loss,  without 
reference  to  the  proportion  of  the  fruits  of  the  fraud,  which  each 
receives.    (Zinc  Carbonate  Co.  v.  First  Nat  Bank,  845.) 

Bee  C;oriK>ratlons,  IQi 

CONTRACT& 

1.  CONTRACTS.— THE  STATUTE  OF  FRAUDS  has  no  appU- 
cntfon  to  executed,  but  to  executory,  contracts.  (Merrell  v.  Wither- 
by.  89.) 

2.  STATUTE  OF  FRAUDS— CONTRACT  TO  PAY  DEBT  OF 
ANOTHER— WHAT  NOT.—Wbere  a  contract  Is  founded  upon  a 
distinct  consideration  and  is  Intended  to  create  a  debt  against  th» 
party  himself,  the  agreement  is  not  within  the  statute  of  frauds, 
though  the  effect  of  the  payment  Is  to  pay  the  debt  of  another.  (Mer- 
rell V.  Wltherby,  89.) 

8.  CONTRA(TrS-UNCBRTAINTY.— A  contract  for  the  sale  of 
stock  whereby  the  seller  agrees  that  all  debts  of  the  company  shall 
be  paid  on  the  day  of  the  transfer,  and  the  purchaser  is  to  retain 
sufficient  of  the  price  to  assure  him  that  the  company  Is  free  from 
debt,  is  not  void  for  uncertainty  in  not  stating  such  debts.  If  the* 
amount  to  be  paid  is  fixed  and  definite.  (Northern  Cent  By.  Co.  v.. 
Walworth,  688.) 

4.  CONTRACTS   RELATING  TO   LAND.— The   validity  of  alt 

transactions  relating  to  land  depends  upon  the  laws  of  the  state* 
where  the  lend  is  situsted.  (Harding  v.  American  Glucose  Co.,  189.) 

5.  CONTRACTS  IN  TOTAL  RESTRAINT  OF  TRADE  are  void; 
hut  contracts  In  restraint  of  trade  are  valid,  and  will  be  enforced, 
where  the  restraint  is  reasonable,  partial,  and  founded  upon  a  good 
consideration.    (Harding  v.  American  Glucose  Co.,  189.) 
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0.  CONTRACTS.— FOBFBITUBBS  are  not  favored  either  Id 
equity  or  in  law;  consequently,  provisions  for  forfeiture  are  to  re- 
ceive, wben  the  intent  is  doubtful,  a  strict  constnu;^on  against  those 
for  whose  benefit  they  are  introduced.  (Forest  City  Ins.  Co.  v. 
Hardesty,  161.) 

7.  CONTRACTS  —  ILLBOAIi  COBftBINATION  —  NB0BB8ITT 
FOR  WRIXINO.—An  agreem^it  for  an  ilieisal  combinatioa  may  be 
a  verbal  agreement  or  understanding,  or  a  scheme  not  embodied  in 
writing,  but  evidenced  by  the  action  of  the  partiea.  (Harding  v. 
American  Glucose  Ok.  180.) 

a  (X>NTRACTS,  OAMBLIN<3— DBAIiINO  IN  WHHAT.-In  aa 
sction  against  a  telegraph  company  to  recover  for  its  failnie  to 
deliver  a  message  from  a  customer  to  his  broker  to  buy  him  a  cer- 
tain amount  of  future  wheat,  which  he  testifies  that  he  expected  to 
actually  receive  and  pay  for,  the  transaction  cannot  be  held,  as  a 
matter  of  law,  to  be  void  as  involving  a  gambling  contract.  (Gar- 
land V.  Western  Union  Tel.  Ck>.,  894.) 

9.  CONTRAITTS  TO  AID  UNLAWFUL  ACTTS  OF  A  THIRD 
PERSON  ARE  ILLEGAL.— A  contract  lawful  in  itself  cannot  he 
rendered  unlawful  by  the  act  of  a  third  person  converting  tbe  sub- 
ject of  the  contract  to  an  unlawful  purpose,  but  if  a  contract, 
apparently  lawful,  is  made  with  a  view  of  facilitating  or  encourag- 
ing the  unlawful  act  of  a  thh^l  person,  it  Is  unlawfuL  It  Is  not 
the  unlawful  use  to  which  the  subject  of  the  contract  Is  liable  to 
be  put,  but  the  intention  of  the  parties  that  it  be  so  used  which 
vitiates  the  contract    (St  Louis  Fair  Assn.  v.  Garmody,  571.) 

10.  CONTRACTS  DESIGNED  TO  PROMOTE  A  BUSINESS 
I*ARTLY  UNLAWFUL  ARE  ILLEGAL.— If  parties  make  a  con- 
tract in  contemplation  of  a  business  which  one  of  them  is  to  con- 
duct part  of  it  being  lawful  and  the  other  part  unlawful,  and  the 
subject  of  the  contract  la  a  feature  of  the  business,  and  designed 
to  promote  it,  the  contract  la  unlawfuL  (St  Louia  Fair  Asan.  v. 
Carmody,  571.) 

11.  CONTRACTS  TO  FURNISH  REFRESHMENTS  AT 
GRAND  STAND  ON  RACECOURSE,  WHEN  ILLEGAL.— WhOe  it 
ia  lawful  for  a  racetrack  association  to  keep  a  racetrack  and  grand 
stand,  yet  If  It  adds  to  these  an  unlawful  business,  such  aa  gamb- 
ling booths,  which  form  a  part  of  the  racetrack  scheme,  where  books 
are  made  and  pools  are  sold  upon  the  races,  from  which  the  asso- 
ciation derives  a  revenue  for  book  making,  and  the  unlawful  branch 
of  the  business  Is  conducted  together  iiith  the  lawful  branch  of  It 
a  contract  whereby  the  association  sells  the  privilege  of  furnishing 
cigars,  liquors,  and  other  refreshments  In  and  about  Its  grand  stan£ 
Is  founded  upon  an  unlawful  conrtideration.  is  a^nst  public  policy. 
and  is  invalid,  where  the  object  of  providing  the  refreshments  is 
in  aid  of  the  racetrack  scheme.  (St  Louis  Fair  Assn.  ▼.  Carmody, 
571.) 

12.  CONTRACTS  TO  FURTHER  PURPOSE  OF  GAMBLING 
HOUSE  ARE  ILLEGAL  AND  NOT  ENFORCEABLE.— Any  con- 
tract  made  in  furtherance  of  the  purpose  for  which  a  gambling 
house  is  kept  or  to  render  it  more  tempting  or  attractive  to  the 
public,  who  would  patronize  it  for  that  purpose.  Is  Illegal,  and 
courts  will  not  enforce  it    (St  Louis  Fair  Assn.  v.  (Carmody,  571.) 

13.  CONTRACTS  —  VALIDITY  OF,  HOW  DETERMINED, 
WHERE  BUSINESS  IS  PARTLY  UNLAWFUL.— If  the  business 
of  a  racetrack  proprietor  has  two  branches,  one  lawful  and  the 
other  unlawful,  and  the  subject  of  a  contract  in  suit  respecting 
the  business,  relates  as  well  to  one  branch  as  to  the  other,  a  court 
in  determining  the  validity  of  the  contract  will  leave  out  of  view 
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Its  rdatlon  to  that  part  of  the  business  which  Is  lawful  and  con- 
aider  It  only  Id  Its  relation  to  the  unlawful  branch.  (8t  Louis  Fair 
Asan.  T.  Carmody,  57L) 

See  Attorney  and  Client,  2-4;  Ck>nflict  of  Laws;  Judgments,  1-4;  Me- 
chanl<^s  Llen»  1-6;  Monopolies,  1;  Specific  Performance;  Sunday, 
1-2L 

OONTRAOTS  OF  INDBMNTTT. 
See  Bailroads,  10-13. 

CONYBBSION. 
See  Corporations,  4. 

CORPORATION& 

L  CORPORATIONS  —  PORFBITUBJffl  OF  CHARTBB  FOB 
FAILURB  TO  DISCHAROB  PUBLIC  DUTY.— A  pubUc  corpora- 
tion, having  the  priyilege  of  supplying  a  city  with  gas,  impliedly 
agrees  to  carry,  out  the  purpose  of  its  creation,  and  assumes  obli- 
gations to  the  public  which  it  must  discharge.  Hence,  If  it  fails 
to  discharge  its  corporate  duties  by  an  agreement  detrimental  to 
the  public  Interests,  such  as  one  whereby  it  disables  itself  from 
furnishing  gas  to  persons  who  are  patrons  of  a  competing  company, 
such  corporation  offends  against  the  law  of  its  creation,  forfeits 
any  further  right  to  exercise  Its  franchise,  and  is  subject  to  a  Judg- 
ment of  ouster.    (State  t.  Portland  Natural  Gas  etc.  Co.,  814.) 

2.  CORPORATIONS— REGULATIONS  —  LICBNSB  TAX.-An 
incorporated  association  that  has  laid  out  its  land  In  streets, 
squares,  and  cottage  lots  and  made  perpetual  leases  of  the  lots  to 
the  occupants  of  the  cottages,  without  other  restriction  than  that 
they  are  subject  to  "such  rules  and  regulations  as  the  association 
may  from  time  to  time  adopt,"  cannot  subsequently,  for  revenue 
purposes,  impose  a  license  tax  on  persons  visiting  the  occupants 
of  the  cottages  to  obtain  orders  for  family  supplies.  (Northport  etc. 
Assn.  V.  Perkins,  842.) 

8.  CORPORATIONS— REGULATIONS.— A  corporation  has  no 
power  to  adopt  rules  or  regulations  injuriously  affecting  the  rights 
of  others  under  prior  contracts,  by  annexing  conditions  not  em- 
braced in  the  contracts.    (Northport  etc.  Assn.  v.  Perlcins,  842.) 

4.  CORPORATIONS  —  STOCK  —  PLBDGB  —  CONVERSION.— 
A  pledgee  of  corporate  stock  indorsed  in  blank  may  protect  his 
special  property  therein  by  having  the  stock  transferred  on  the 
books  of  the  corporation  and  new  stock  issued  in  his  name,  but  if 
he  goes  further  and  uses  such  stock  as  his  own,  denying  the  rights 
of  the  pledgor,  he  is  guilty  of  a  conversion.    (Felge  v.  Burt,  890.) 

5.  CORPORATIONS— PURCHASE  OF  STOCK  OF  ANOTHER 
CORPORATION.— A  contract  for  the  purchase  by  a  railroad  com- 
pany of  the  stock  of  another  railway  is  not  against  public  policy  if 
the  two  roads  are  not  parallel  or  competing  lines,  and  such  purchase 
is  authorized  by  statute.    (Northern  Cent  Ry.  Co.  v.  Walworth,  QSS.) 

6.  CORPORATIONS  —  LIABILITY  OF  DIRECTORS  FOB 
TORT.— The  liability  of  a  director  of  a  corporation  in  tort  is  not  to 
be  avoided  by  his  "vicarious  character,'*  when  the  tort  of  the  corpo- 
ration has  been  committed  through  the  directors.  (Cameron  v.  Ken- 
yon-Connell  Com.  Co.,  602.) 

7.  CORPORATIONS-LIABILITY  OF  DIBBCTOBS  IN  TORT. 
The  directors  of  a  corporation  are  personally  responsible  for  the 
death  of  a  i^erson  killed  by  an  explosion  of  gunpowder  unlawfi^ly 
stored  by  the  corporation,  though  they  had  no  knowledge  thereof, 

AM.  tn,  Rkp.,  Vol.  LXXIV.-eo 
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If,  by  the  exercise  of  ordinary  care  and  diligence,  they  could  haxe- 
known  that  it  was  so  stored,  and  the  bnrden  of  proof  is  on  them 
to  show  that,  in  the  exercise  of  such  care  and  diligence,  they  could 
not  have  discovered  that  the  powder  was  unlawfully  stoned  and 
Icept    (Cameron  y.  Kenyon-Ck>nnell  Ck>m.  €k>.,  602.) 

8.  CORPORATIONS  —  LIABILITY     OP     DIRECTORS     FOR 
TORT.— Third  persons  may  hold  directors  of  a  corporation  liable 
In  positive  tort,  upon  the  principle  that  a  i>ositive  wrong  done  by 
a  servant  or  agent  must  be  applied  to  the  misfeasance  of  directors 
also.    (Cameron  v.  Kenyon-Connell  Com.  Co.,  602.) 

9.  CORPORATIONS— STORING  KXPLOSIVBSr-MUNICIPAL^ 
ORDINANCES.— An  ordinance  of  a  city  cannot  authorize  a  larger 
quantity  of  powder  to  be  kept  by  a  corporation  within  the  city 
limits  than  the  state  statute  allows,  so  as  to  exempt  the  corporation 
from  liability,  unless  some  special  exemption  exists,  excepting  the 
iniiabitants  of  such  city  from  the  operation  of  the  general  statute. 
(Cameron  v.  Kenyon-Connell  Com.  Co.,  602.) 

10.  CORPORATIONS  —  CONSPIRACY  —  LIABILITY  —  COM- 
PLAINT.— A  corporation  may  be  held  liable  as  a  party  to  a  conspir- 
acy to  defraud,  and  In  an  action  against  it  charging  it  with  hav- 
ing conspired  with  codefendants  to  defraud  in  a  transaction  out- 
side the  scope  of  its  charter,  the  complaint  is  not  defective  for  want 
of  averments  that  the  corporate  officers  and  agents  were  specially 
authorized  to  act  as  they  did  in  behalf  of  the  corporation.  (Zinc 
Carbonate  Co.  y.  First  Nat  Bank,  845.) 

11.  CORPORATIONS— ULTRA  VIRES— WHO  MAY  SET  UP.— 
If  a  corporation  transcends  its  powers,  ordinarily  It  is  for  the  state 
alone  to  call  it  to  account  (Zinc  Carbonate  Co.  y.  First  Nat  Bank,. 
845.) 

12.  CORPORATIONS— ULTRA  VIRES  AS  DEFENSE.- A  corpo- 
ration cannot  violate  its  charter  for  pecuniary  g^in  and  retain  the 
benefit  of  its  illegal  conduct  by  asserting  ultra  vires  as  a  defense. 
(Zinc  Carbonate  Co.  t.  First  Nat  Bank,  845.) 

13.  CORPORATIONS-INSOLVENCY— PREFBRENCES-OFF- 
SET.— A  bank  having  on  hand  funds  of  an  Insolvent  bank,  about  to 
go  into  the  hands  of  a  receiver,  may  apply  such  funds  on  an  in- 
debtedness due  from  the  insolvent  bank,  although  Its  own  officers 
are  de  facto  to  the  officers  of  the  insolvent  bank.  (Slack  v.  North- 
western Nat  Bank,  841.) 

14.  CORPORATIONS— INSOLVENCY— RIGHT  OF  DIRECTORS 
TO  PREFER  THEMSELVES.- A  bank  whose  officers  are  also  the 
de  facto  managers  of  another  bank,  known  by  them  to  be  on  the^ 
verge  of  insolvency  and  about  to  go  Into  the  hands  of  a  receiver, 
cannot  retain,  as  against  such  receiver,  assets  of  the  Insolvent  bank 
taken  from  It  as  collateral  security  for  the  payment  of  its  indebt- 
edness to  the  other  bank.     (Slack  v.  Northwestern  Nat  Bank,  841.) 

15.  CORPORATIONS— INSOLVENCY— RIGHT  OF  OFFICER* 
TO  PREFER  THEMSELVES. — If  a  corporation  is  insolvent  and 
has  ceased  to  be  a  going  concern,  and  its  officers  know,  or  ought  to 
know,  that  suspension  is  impending,  they  are  then  so  far  trustees 
that  they  cannot  transfer  the  corporate  property  to  themselves  In 
payment  of  debts  due  them.  Such  a  transfer  attempted  constitutes 
a  fraud  in  law.    (Slack  v.  Northwestern  Nat  Bank,  841.) 

16.  CORPORATIONS-INSOLVENCY— RIGHT  TO  PREFER 
CREDITOR— An  insolvent  corporation,  while  a  going  concern,  may 
make  a  valid  transfer  of  its  property  or  collaterals  to  its  creditor 
in  payment  of  his  debt,  provided  there  is  no  actual  fraud  in  the 
transaction.    (Slack  v.  Northwestern  Nat  Bank,  841.) 
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17.  (X)BPORATIONS--PRBFBRENCBS  BY  INSOLVENT.— The 
rl^bt  of  creditors  to  proceed  by  ordinary  process  of  law  against  an 
fnaolyent  corporation  to  collect  their  demands  exists  as  fully  as 
though  the  debtor  were  an  individual  instead  of  a  corporation. 
<81ack  ▼.  Northwestern  Nat  Bank,  841.) 

18.  CORPORATION— SALE  OF  PROPERTY  AND  FRAN- 
CHISES—INJUNCTION BY  STOCKHOLDER.- A  stockholder  In  a 
corporation  may  enjoin  it  from  an  attempt  to  abandon  its  business 
and  sell  its  assets  without  a  legal  termination  or  dissolution  of  the 
corporation,  even  though  such  stockholder  is  to  receive  his  propor- 
tionate share  of  the  proceeds  of  the  sale  of  the  property,  since  be  has 
a  right  to  hold  his  investment  in  the  form  of  stock,  and  a  change  of 
snch  investment  against  his  consent  is  a  change  which  aiffects  his 
pecuniary  or  financial  interests.  (Harding  v.  American  Glucose  Co., 
189.) 

19.  CORPORATIONS— SUIT  BY  STOCKHOLDER.— Where  the 
officers  of  a  corporation  wrongfully  deal  with  its  property  to  the  in- 
jury of  the  stockholders,  they  may  maintain  a  bill  against  the 
corporation  and  its  office's  for  relief  against  such  misappropriation. 
(Harding  v.  American  Glucose  Co.,  189.) 

20.  CORPORATIONS— POWERS  —  MEETING  OUTSIDE  THE 
STATE.— A  corporation  has  no  power  to  perform  distinctly  cor- 
porate acts,  such  as  holding  a  stockholders'  meeting,  outside  of  the 
state  of  its  creation.    (Harding  v.  American  Glucose  Co.,  189.) 

21.  CORPORATIONS— FOREIGN-POWERS.— Foreign  corpora- 
tions do  not  come  into  a  state  as  a  matter  of  legal  riglft,  but  only  by 
comity,  and  such  corporations  aire  subject  to  the  same  restrictions 
and  duties  as  domestic  corporations,  and  have  no  other  or  greater 
powers.    (Harding  v.  American  Glucose  Co.,  189.) 

22.  CORPORATIONS— INJUNCTION  BY  STOCKHOLDER- 
MONOPOLY  CONTRACJT.— Where  a  corporation  enters  into  a  con- 
tract which  is  illegal  because  it  provides  for  a  monopoly,  a  stock- 
holder may  enjoin  the  performance  of  such  contract,  since  if  carried 
out  it  may  lead  to  a  forfeiture  of  the  charter  of  the  corporation  and 
its  dissolution,  which  would  result  in  wiping  out  the  stock  of  the 
stockholder.    (Harding  v.  American  Glucose  Ck).,  189.) 

See  Brokers,  2;  Executions,  1,  2;  Fraudulent  Conveyances,  8;  Libel; 
Monopolies,  8-6;  Pledge,  1,  2;  Quo  Warranto,  1,  2. 

COSTS. 
See  Wills.  15-17. 

COTENANCY. 

1.  COTENANCY— BETTERMBNTS.—The  term  •betterments" 
has  no  application  to  cotenants,  but  is  for  the  protection  of  a  pur- 
chaser of  land,  who  makes  lasting  improvements  under  the  belief 
that  he  has  a  good  title.    (Holt  v.  Couch,  648.) 

2.  COTENANCY  —  POSSESSION  —  RIGHT  OF  AGAINST  A 
STRANGER  TO  TITLE.— A  tenant  in  common  is  entitled  to  the 
possession  of  the  entire  property  as  against  all  persons  except  his 
cotenant,  and  hSiJ  a  right.  In  ejectment,  to  recover  the  possession  of 
the  whole  thereof  as  against  one  who  has  no  title.  (Mather  v.  Dunn, 
788.) 

3.  COTENANCY.— ALL  COTENANTS  NEED  NOT  BE  MADE 
PARTIES  to  sn  action  by  one  of  them  to  recover  the  common  prop- 
erty, as  they  are  not  "united  in  interest"  Their  interests  are  sev- 
eral, and  the  possession  of  one  is  the  possession  of  all.  (Mather  v. 
Dunn,  788.) 
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4.  COTENANCY— EJBCTMKNT--JUDQMENT  FOR  POSSES- 
8ION  OF  BNTIRB  PBOPERTT.— A  tenant  in  common,  wbo  brfngt 
an  action  to  recoTer  the  possession  of  a  mining  <daini,  wltbout 
making  bis  cotenant  a  iMuty,  and  who  establishes  title  to  three- 
fourths  of  the  daim,  his  cotenant  owning  the  other  one-fonrOi,  is 
entitled,  as  against  the  defendants,  who  do  not  claim  to  be  his  co- 
teaants,  to  a  Judgment  for  the  possessi<m  of  the  whole  dalm.  (leath- 
er T.  Dnnn,  788.) 

See  Husband  and  Wlfe»  1,  2;  Marriage  and  Divorce^  2;  ParUtioii. 

1-8. 

COUNTIES. 

OOUNTnCS-COMPROMISB  OF  DISPUTED  CLAIM.-A 
BOARD  OF  COUNTY  COMMISSIONERS  has  power  to  compromise 
a  disputed  dalm  that  has  been  reduced  to  Judgment  It  may,  there- 
fore, pending  an  appeal,  compromise  a  Judgment  obtained  upon  a 
forfeited  undertaking  in  a  criminal  case,  by  the  acceptance  of  less 
than  the  amount  of  the  Judgment    (State  ▼.  Dayis,  780.) 

See  Executions,  8-10;  Judgment,  SL 

CRIMINAL  LAW. 

1.  CRUONAL  LAW-CONCURRENT  8ENTENCB&— If  It  is 
not  stated  in  dther  of  two  sentences  Imposed  at  the  same  time 
that  one  of  them  shall  take  effect  at  the  ex^raticm  of  the  other, 
the  two  periods  of  time  named  in  them  run  concurrently,  and  the 
two  punishments  are  executed  simultaneously.  Upon  the  expira- 
tion of  one  of  such  periods  of  time  the  prisoner  is  entitled  to  his 
discharge  ui>on  habeas  corpus.    (Breton,  Petitioner,  835.) 

2.  CRIMINAL  LAW— INDETERMINATE  SENTENCE  AOT.- 
Under  a  statute  which  requires  the  Jury,  in  a  case  of  felony,  to 
find  and  state  whether  or  not  the  defendant  is  over  sixteen  years 
of  age,  and  less  than  thirty  years  of  age,  it  Is  not  necessaiy  to 
find  his  exact  age.  A  verdict  that  he  Is  guilty,  and  a  finding  that 
he  is  oyer  sixteen  years  of  age,  and  under  thirty  yeaza  of  age, 
complies  with  the  statute.    (Colip  t.  State,  S22.) 

See  Instructions,  4-6;  Trial,  6^ 

CROSS-EXAMINATION. 
Bee  Witnesses,  11, 12. 

CURATIVE  A(7r& 
See  Statutes,  Ow 

CURTESY.    . 
flee  Dower;  Bzecutions,  8,  4;  Homestead!,  & 

CUSTOM. 
flee  Banks,  7,  18;  Brokers,  1*  1, 

DAMAGES. 

t.  DAMAGES  FOR  NEGLIGENCE  CAUSING  DBATH- 
WHEN  NOT  EXCESSIVE.— In  an  action  to  recover  for  the 
death  of  the  plaintiffs  Intestate  caused  by  alleged  nei^lgence,  a 
verdict  for  five,  thousand  dollars  is  not  excessive  where  the  evi- 
dence shows  that  the  decedent,  at  the  time  of  his  death,  was  fifty 
years  of  age,  and  in  good  health;  that  he  had  been  in  the  United 
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States  postal  service  seventeen  or  eighteen  years,  receiving  a  salary 
of  eleven  hundred  and  fifty  dollars  per  aiiuuni;  that  he  left  a  widow 
and  two  sons,  aged  nineteen  and  fourteen  respectively,  dependent 
upon  him  for  support;  and  that  his  expectancy  of  life  was  almost 
twenty-one  years.    (Malott  v.  Shlmer,  278.) 

2.  DAMAGES  FOR  PERSONAL  INJURIES— PROCURING 
HELP  IN  BUSINESS.— Where  a  plaintiff  has  been  injured  through 
the  negligence  of  a  street-car  company,  the  expense  necessary  In 
procuring  competent  help  in  his  business  to  do  the  work  which 
would  have  been  performed  by  himself  "had  he  not  been  disabled 
is  a  proper  subject  of  allowance  for  damages.  If  pleaded.  (North 
Chicago  St  B.  R.  Co.  v.  Zeiger,  157.) 

3.  DAMAGES— INSTRUCTIONS-INVADING  PROVINCE  OP 
JURY.— An  instruction  that  if  the  jury  find  from  a  preponderance 
of  the  evidence  that  plaintiff  is  entitled  to  recover  substantial 
ilamnges,  they  "will"  fix  the  amount  thereof,  is  correct;  the  word 
•  will"  Is  not  coercive,  does  not  tend  to  deprive  the  jury  of  their  free- 
dom of  action  in  the  matter,  and  is  not  an  Invasion  by  the  court 
of  the  province  of  the  Jury.  (North  Chicago  St  R.  R.  Co.  v.  Zeiger, 
157.) 

See  Injunctions,  1;  Libel,  1-4;  Mistake,  3;  Suretyship,  7,  8;  Telegraph 
Companies,  5;  Waters  and  Watercourses,  3. 

DEATH. 
See  Damages,  1;  Negligence,  1-4;  Railroads,  & 

DEEDS 

1.  DEEDS— B86BNnALS.—A  deed  to  be  valid  on  Its  face,  re- 
quires not  only  a  grantor  and  a  grantee,  but  also  a  thing  granted,  ' 
and.  If  the  description  is  too  indefinite  to  convey  anything,  then  the 
paper  on  its  face  lacks  one  of  the  essential  elements  of  a  convey- 
ance. A  deed  cannot  be  color  of  title  to  land  in  general,  but  must 
attach  to  some  particular  tract    (Barker  v.  Southern  Ry.  Co.,  658.) 

2.  DBBDS-DEPECTIVB   DESCRIPTION— ACTS    OP    GRAN- 
TOR TO  AID.— If  the  description  In  a  deed  Is  too  vague  to  be  located 

by  extrinsic  evidence,  It  may,  in  fact,  be  located  by  the  grantor 
himself,  and  he  may  be  estopped  from  denying  his  acts,  If,  at  the 
time  of  the  conveyance  he  has  the  land  surveyed  and  places  the 
grantee  In  actual  possession,  under  designated  lines  and  marked 
corners.    (Barker  v.  Southern  Ry.  Co.,  658.) 

8.  DEEDS— DELIVERY.— If  the  delivery  of  a  deed  Is  not  abso- 
lute, or  unconditional  ^o  as  to  be  beyond  the  grantor's  control,  the 
depositary  being  a  mere  agent,  and  the  instrument  revocable  at  any 
time  before  the  grantor's  death,  there  Is  no  valid  delivery  thereof 
to  the  grantee  and  the  deed  Is  a  nullity.    (Williams  v.  Daubner,  Q02.> 

4.  DEEDS— DELIVERY.— If  a  grantor  executes  a  deed  and  de- 
livers It  to  a  person  other  than  the  grantee  to  hold,  upon  tiie  un- 
derstanding that  If  she  recovers  from  her  present  sickness  she  Is 
to  have  the  deed  back,  and  if  not  it  Is  to  be  delivered  to  the  grantee 
named,  and  such  depositary  retains  the  deed  until  the  grantor's 
death,  there  has  not  been,  and  thereafter  cannot  be,  a  valid  delivery 
to  the  grantee,  and  such  deed  is  a  nullity.  (Williams  t.  Daubner, 
902.) 

See  Husband  and  Wife,  4. 

DEFINITIONS. 

''Gambling  house.**  (St  Louis  Fair  Assn.  v.  Carmody,  571.) 
•*Ml8take."  TKowalke  v.  Milwaukee  etc.  R.  R.  Co.,  877.) 
''Railroad  cars."    (Benson  v.  Chicago  etc.  R.  R.  Co.,  444.) 
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DBMUBREB  TO  EYIDBNCBl 
See  Trial,  1. 

DBTINT7E. 

1.  DBTINUB— SBIZURB  OP  PROPERTY.— A  PLBA  OF  JUS- 
TIFICATION under  legal  process  must  set  forth  matter  wtdcb,  if 
proved  wonld  constitute  a  full  defense  to  the  action.  (West  ▼. 
Hayes,  ai.) 

2.  DBTINUB— LIABILITY  OF  OFFICER  WHO  FAILS  TO 
BBTURN  PROPERTY  TO  DEFENDANT.— The  duty  of  an  officer 
who  has  taken  property  into  possession  under  a  writ  of  detinue  to 
return  it  to  defendant,  if  he  gives  the  required  bond  within  five  days 
after  seizure,  or  where  such  bond  is  not  given,  upon  failure  of 
the  plaintiff  to  give  the  bond  as  provided  by  statute,  is  imperative, 
and  his  failure  to  do  so  is  an  official  misfeasance,  for  the  damages 
resulting  from  wliich  he  and  the  sureties  upon  hii»  official  bond  are 
Liable.    (Elrod  v.  Ilamner,  43.) 

3.  DETIXUB-LIABILITY  OF  OFFICER— NECESSITY  OF 
DEMAND  FOR  RETURN  OF  PROPERTY— Under  a  statute  requir- 
ing that  if  the  plaintiflT  falls  to  give  a  bond  within  a  prescribed  time, 
the  property  which  has  been  seized  by  an  officer  under  a  writ  of 
detinue  must  be  returned  to  the  defendant,  it  is  not  necessary  that 
the  defendant  should  demand  of  such  officer  the  delivery  of  the 
property,  in  order  to  render  him  liable  to  the  defendant  for  his 
failure  to  return  it    (Elrod  v.  Hamner,  43.) 

4.  DETINUE-AOTION  AGAINST  OFFICER  FOB  FAILURE 
TO  RETURN  PROPERTY— PLBADING.—In  an  action  against  an 
.officer  for  failure  to  return  to  the  defendant  in  a  detinue  suit  the 
'property  seized,  an  averment  that  '*the  plaintiff  tendered  a  proper 

forthcoming  bond  to  said  constable  as  provided  [by  statute]"  is  a 
sufficient  allegation  that  the  forthcoming  bond  was  for  the  proper 
amount,  with  sufficient  surety  and  conditioned  as  provided  by  the 
statute.    (Elrod  t.  Hamner,  43.) 

5.  DBTINUB— LIABILITY  OF  OFFICERr-DBFENSB  OF  NO 
TITLE  IN  DEFENDANT.— In  an  action  against  an  officer  for  his 
failure  to  return  to  the  defendant  property  seized  under  a  writ  of 
detinue,  the  officer  cannot  set  up  as  a  defense  to  the  action,  or  in 
mitigation  of  damages,  that  the  defendant  did  not  own  the  property, 
or  that  he  had  only  a  qualified  interest  therein.  (Elrod  ▼.  Hamner* 
43.) 

6.  DBTINUB-AOTION  AGAINST  OFFICER— PLEADING.— 
Where  a  statute  requires  an  officer  to  return  to  the  defendant  prop- 
erty seized  under  a  writ  of  detinue  if  the  plaintiff  fails  to  give 
a  forthcoming  bond  as  provided  by  statute,  such  defendant,  in  an 
action  against  the  officer  for  failing  to  return  the  property,  is 
only  required  to  aver  a  failure  of  the  plaintiff  in  the  detinue  suit 
to  give  the  proper  forthcoming  bond,  and  need  not  aver  that  the 
defendant  himself  gave  a  bond  to  the  officer  as  required  by  statute* 
(Elrod  T.  Hamner,  48.) 

See  Executions,  14;  Trespass,  Ow 

DBVISB. 

L  WILLS.— REMAINDERS  are  not  to  be  considered  as  con- 
tingent, in  construing  wills,  in  any  case  where,  consistently  with 
the  intention  of  the  testator,  they  may  be  construed  as  being  vested. 
(Patton  V.  Ludlngton,  010.) 

2.  WILLS— CONSTRUCTION— REMAINDERS,  WHEN  TEST. 
The  direction  in  a  will  for  the  trustees  to  pay  over  or  distribnte 
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the  net  Income  of  the  estate  or  a  portion  thereof  annually,  or  at 
•other  stated  periods,  to  the  beneficiaries,  is  evidence  of  an  Intent 
•on  the  piurt  of  the  testator  to  vest  the  equitable  estate  in  them 
immediately  upon  the  death  of  the  testator.  (Fatten  t.  Ludington, 
910.) 

S.  WILLS— CONSTRUCTION— REMAINDERS,  WHEN  VEST. 
If  an  estate  is  bequeathed  to  executors  in  trust  to  collect  the  rents, 
issues,  and  profits  during  the  life  of  the  widow  of  the  testator,  and 
to  pay  over  to  her  annually  a  certain  part  thereof  and  the  balance 
thereof  to  be  paid  over  and  distributed  semi-annually  among  all 
of  the  testator's  children  living  at  the  time  of  his  death,  equally, 
share  and  share  alike,  and  upon  the  death  of  the  widow  to  divide 
the  corpus  of  the  estate  equally  among  all  of  his  children,  share 
and  share  alike,  such  estate  becomes  vested  in  such  children  im- 
mediately upon  the  death  of  the. testator,  subject  to  the  execution 
of  the  trust;  and  such  an  estate  satisfies  a  statute  which  declares 
in  effect  that  future  estates  are  vested  when  there  is  a  person  in 
being  who  would  have  an  immediate  right  to  the  possession  of  the 
estate  upon  the  ceasing  of  the  intermediate  or  precedent  estate.  (Pat- 
ton  V.  Ludington,  910.) 

4.  WILLS-CONSTRUCTION— REMAINDERS.— If  an  estate  is 
devised  in  trust  to  provide  an  income  for  life  beneficiaries,  and  at 
their  death  to  divide  among  remaindermen  as  to  whom  there  is 
no  uncertainty,  the  trust  estate  vests  in  the  trustees,  not  absolutely, 
but  subject  to  the  remainder  over  on  the  termination  of  the  trust, 
and  the  remainder  does  not  vest  in  the  trustees  at  alL  (Patton  v. 
Ludington.  010.) 

5.  WILLS— DEVISE  IN  FEB.— A  will  devising  the  use  of  a  farm 
to  "C.  during  his  life,  and  to  his  heirs  to  the  third  generation  the 
same  use;  then  the  property  to  be  sold  and  divided  equal  among 
the  heirs  of  C."  evinces  an  intention  on  the  part  of  the  testator 
that  the  property  should  go  to  C.  and  his  heirs,  and  Ol  takes  the 
estate  in  fee.    (Stigers  v.  Dinsmore,  702.) 

See  Wills. 

DISCOUNT. 
See  Negotiable  Instruments,  2. 

DISPENSARY  LAW. 
Bee  Intoxicating  Liquors,  1, 

DOGS. 
See  Animals,  1-4;  Larceny,  1,  2. 

DOWER. 

STATUTORY  DOWER  AND  CURTESY— WHEN  SUBJECT 
TO  PAYMENT  OF  DEBTS  OF  DECEASED  SPOUSE.— In  order  to 
subject  the  statutory  interest  of  a  survlTing  spouse  in  the  real  estate 
of  the  deceased  spouse  to  the  payment  of  the  debts  of  the  latter,  it 
must  be  done  in  the  administration  proceedings  in  the  prolmte  court. 
(Johnson  v.  Minnesota  Loan  etc.  Co.,  438.) 

See  Executions,  8* 

DRAFTS. 
See  Banks  and  Banking,  2<4. 

EASEMENTS. 

PENCE  OBSTRUCTING  LIGHT  AND  AIR.— The  owner  of 
property  has  a  right  to  shut  off  air  and  light  from  his  neighbor's 


^52  Index. 

windows  by  buOdlns  a  high  fence  or  other  strnctnre  on  his  own 
lota.  It  makes  no  difference  whether  his  motiTe  is  malice  toward 
his  neighbor,  or  a  desire  to  improve  or  ornament  his  property.  Bor- 
deaux T.  Greene^  OOOJ 

BJECTMENT. 
8ee  Cotenancy,  4 

ELECTIONS. 

1.  GONYBNTIONS,  POLITICAL.-If  rival  factions  of  a  regn- 
lariy  called  convention  of  a  party  nominate  and  certify  different 
tickets,  neither  ttie  election  commissioners  nor  the  courts  have 
authority  to  determine  that  the  candidates  of  one  or  the  other  of 
the  two  factions  are  regularly  nominatcnl  and  entitled  to  a  place 
upon  the  ballot  to  the  exclusion  of  the  other,  unless  such  authority 
is  conferred  by  statute  expressly,  or  by  necessary  implication. 
(Stephenson  v.  Boards  of  Election  Commrs.,  402.) 

2.  CONVENTIONS,  POLITICAI^TEMPORARY  ORGANIZA- 
TION.—A  chairman  of  a  political  committee,  who  calls  a  convention 
to  order,  has  no  power  to  determine  the  right  of  contesting  delegates 
to  vote  on  tlie  organization  of  the  <K>nvention  against  the  will  of  the 
assembly,  although  he  is  acting  under  direction  of  a  majority  of  the 
committee  of  which  he  is  chairman.  (Stephenson  v.  Boards  of  Elec- 
tion Commrs.,  402.) 

3.  CONVENTIONS,  POLITICAL  —  QUALIFICATIONS  OP 
MEMBERS.— A  political  convention  is  the  sole  Judge  of  the  quali- 
ilcations  of  its  members,  and  its  decision  is  final.  (Stephenson  v. 
Boards  of  Election  Commrs.,  402.) 

4.  ELECTIONS-TICKETS  OP  RIVAL  FACTION&— Both 
tickets  nominated  and  certified  by  rival  factions  of  a  regularly  called 
political  convention  are  entitled  to  a  place  on  the  official  ballot  in 
separate  columns,  one  with  the  general  ticket  and  the  other  In  the 
next  column  under  the  party  name  and  vignette.  The  election  com- 
missioners may  decide  tlie  set  of  nominees  to  occupy  the  differ^it 
columns.    (Stephenson  v.  Boards  of  Election  Commrs^  402.) 

ELEVATOR& 

CONSTITUTIONAL  LAW  —  ELEVATORS  WEIGHING 
GRAIN.— The  business  of  handling  grain  in  elevators  is  affected 
with  a  public  interest  and  may  be  regulated  by  the  legislature. 
Hence,  the  legislature  may  provide  that  the  act  of  a  weighmaster 
in  weighing  grain  can  be  impeached  only  when  the  party  complain- 
ing was  himself  free  from  fault  or  negligence,  and  when  it  is  demon- 
strated by  clear,  strong,  and  satisfactory  evidence  that  there  was 
in  fact  a  substantial  mistake  in  the  weighing.  (Vega  Steamship  Co. 
V.  Consolidated  Elev.  Co.,  484.) 

See  Statutes,  9L 

BMBEZZLEMENX, 
See  Larceny;  <L 

BHINBNT  DOMAIN. 

■IfnnDNT  DOMAIN-TAKING  OP  PBOPBBTT,  WHAT  IB 
NOT.— Tlie  discharge  of  city  sewage  into  a  stream,  which,  in  flood- 
time,  carries  the  sewer  filth  out  upon  the  pasture  of  a  lower  riparian 
proprietor,  whereby  the  grass  is  rendered  worthless,  and  noxious 
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odors  are  emitted,  to  the  annoyance  and  harm  of  such  proprietor 
and  his  family,  la  not  such  a  taking  of  private  property  as  mnat 
be  preceded  by  Jnat  compensation.    (Yalparalao  y«  Hagan,  806b) 

B8TAT1>S. 

1.  ESTATES.— A  LEGAL  ESTATE  IN  EXPECTANCY  to  a 
present  vested  rlgnt  contingent  only  as  to  possible  future  enjoy- 
ment.   (Lockard  y.  Stephenson,  68.) 

2.  ESTATE—WHAT  IS  NOT.— A  MERE  EXPECTATION  that 
a  wife  will  make  a  will  in  her  husband's  favor,  or  will  neither  give 
nor  grant  the  estate  In  her  lifetime,  and  thereby  a  portion  of  all 
will  descend  to  him,  is  without  substance  as  a  present  right  and  In- 
capable of  estimate  as  to  future  value.  (Lockard  v.  Stephenson, 
63.J 

ESTOPPEL. 

1.  ESTOPPEL  IN  PAIS  requires,  as  to  the  person  against  whom 
It  is  claimed,  opportunity  to  speak,  duty  to  speak,  failure  to  speak, 
and  reliance  In  good  faith  upon  such  failure.  (Prlewe  y.  Wisconsin 
etc.  Co.,  904.) 

2.  ESTOPPEL  AS  TO  LAND.— FAILURE  OP  RIPARIAN  PRO- 
PRIETORS to  begin  action  to  restrain  a  corporation  from  drain- 
ing a  navigable  lake  under  a  statute  ostensibly  enacted  to  promote 
the  public  health,  but  In  fact  to  further  private  interests,  until  a 
large  sum  of  money  has  been  expended  by  the  corporation,  does 
not  preclude  them  from  obtaining  relief  by  injunction.  If  their 
action  Is  commenced  seasonably  after  actual  damage  to  their  prop- 
erty, and  If  before  any  considerable  expense  had  been  Incurred 
there  had  been  a  decision  by  the  supreme  court  of  the  state  that 
submerged  lands  of  navigable  lakes  could  not.  by  statute,  In  the 
furtherance  of  private  Interests  be  made  the  subject  of  private  own- 
ership.   (Priewe  y.  Wisconsin  etc.  Co.,  904.) 

See  Negotiable  Instruments,  2-8t> 

EVIDENCE. 

1.  EVIDENCE  TENDING  TO  PROVE  AN  UNDISPUTED 
FACT  cannot  be  prejudicial,  however  Incompetent  (Standard  etc. 
Ins.  Co.  V.  Schmaltz,  112.) 

2.  EVIDENCE— OBJECTION  TO— WAIVER.— If  objection  to 
the  Introduction  of  Incompetent  evidence  has  been  once  properly 
taken  and  overruled  by  the  court.  It  is  not  waived,  although  the 
same  evidence  may  have  been  subsequently  admitted,  through 
other  witnesses,  without  objection.     (Mercer  v.  State,  135.) 

3.  HUSBAND  AND  WIFE-LETTERS  BETWEEN— PRIVI- 
LEGED COMMUNICATIONS.— Letters  from  a  husband  to  his  wife, 
or  from  her  to  him,  are  inherently  and  absolutely  privileged  com- 
municaitions  and  not  admissible  in  evidence  for  or  against  the  hus- 
band or  wife,  no  matter  In  whose  hands  they  may  be.  (Mercer  y. 
State,  135.) 

4.  HTTSBAND  AND  WIFE^-PRIVILEGED  COMMUNICA- 
TIONS.—Confidential  communications  between  husband  and  wife 
are  privileged,  and  the  law  forbids  that  they  be  detailed  or  divulged 
by  either  of  the  parties  to  the  marriage.    (Mercer  y.  State,  135.) 

5.  EVIDENCE— COMPETENCY.— TESTIMONY  as  to  the  pric^ 
of  goods  in  a  certain  market  on  a  specified  day  by  a  person  who 
testifies  that  he  knew  the  fact,  is  competent  to  go  to  the  jury  In  the 
absence  of  evidence  that  he  did  not  know  such  fact  (Carland  y. 
Western  Union  Tel.  Co.,  394.) 
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6.  EVIDEKCTE  -  PRESUMPTION  AS  TO  BXI8TEXCS  OP 
STATUTE  IN  ANOTHER  STATE,— In  a  controTeray  here  over  a 
contract  made  in  another  state,  it  will  not  be  presumed  tbat  aach 
other  state  has  any  statute  upon  the  subject,  though  there  is  one 
here.    (Mener  r.  Chicago  etc  Ry.  Co.,  774.) 

7.  EVIDENCE-PRESUMPTION— STATUTE  LAW  OP  AN- 
OTHER STATE.— A  court  will  not  presume  that  the  statute  law 
of  another  state  is  the  same  as  the  statute  law  of  this  state.  (Meuer 
V.  Chicago  etc.  Ry.  Co.,  774.) 

a  EVIDENCE— LAWS  OP  ANOTHER  STATB^-OBITBR 
DICTA.- Although  much  of  the  opinion  of  the  highest  court  of 
another  state  is  obiter  dicta,  the  case  is  still  some  evidence  of  the 
law  of  that  state,  and  warrants  a  Jury  in  finding  the  law  of  that 
state  to  be  as  stated  in  the  opinion.  (Meuer  v.  Chicago  etc  Ry.  Co., 
774.) 

9.  EVIDENCE-PRESUMPTION  THAT  A  DECISION  OP  AN- 
OTHER STATE  COURT  CONTAINS  THE  LAW.— A  decision  of 
the  highest  court  of  another  state,  as  to  the  law  of  that  state  upon 
a  question  Involved  In  a  contract  made  therein,  will  be  presumed  to 
contain  the  law  in  force  in  that  state  at  the  time  the  contract  was 
executed,  where  the  decision  was  rendered  only  one  year  prior  to 
the  execution  of  the  contract    (Meuer  v.  Chicago  etc  Ry.  Co.,  774.) 

See  Appeal,  2;  Banks  and  Banking,  7;  Conspiracies,  1;  Indictments; 
Instructions,  2;  InsurancCt  6,  6;  JudgJaieatM,  5;  Larceny,  3^; 
Ubel,  5;  Trial,  & 

EXECUTIONS. 

1.  BXSCrUTION.— CORPORATE  STOCK  filedged   as   eoRateral 

security  and  transferred  on  the  books  of  the  corporation  to  the 
pledgee  cannot  be  sold  on  execution  against  the  pledgor.  (Peige  v. 
Burt,  890.) 

2.  CORPORATIONS— STOCK— SALE  UNDER  BXBCUTION.- 

The  right  to  subject  corporate  stock  to  sale  under  execution  being 
purely  statutory,  the  provisions  of  the  statute  must  be  substantially 
observed.    (Peige  v.  Burt,  890.) 

8.  EXECUTION— STATUTORY  DOWER  AND  CURTESY.— The 
inchoate  contingent  statutory  interest  of  a  husband  or  wife  in  the 
real  estate  of  his  or  her  spouse  is  not  devested  or  affected  by  a  sale 
of  the  property  on  execution  against  such  spouse.  (Johnson  v.  Min- 
nesota Loan  etc.  Co.,  4S8.) 

4.  EXECUTION— STATUTORY  CURTESY.— Though  the  real 
estate  of  a  wife  is  sold  on  execution  under  a  judgment  against  her, 
one-third  of  it  descends,  upon  her  death,  to  her  husband,  subject  in 
its  just  proportion  with  the  other  real  estate,  to  the  payment  of  such 
debts  of  the  deceased  as  are  not  paid  from  the  personal  estate. 
(Johnson  v.  Minnesota  Loon  etc.  Co.,  438.) 

6.  AN  EXECUTION  IS  NOT  ISSUED  untfl  delivered  to  an  of- 
ficer for  service.    (McDonald  v.  Puller,  815.) 

6.  EXECUTION  —  APPARENT  ALTERATION  —  PRESUMP- 
TION.—It  Tiill  be  presumed  that  an  apparent  alteration  in  an  exe- 
cution was  innocently  made  prior  to  the  issuing  of  the  writ.  (Mc- 
Donald V.  Fuller,  815.) 

7.  EXECUTION  TO  ANOTHER  COUNTY— DOCB3STTNG  OP 
JUDGMENT  —  VALIDITY  OP  BXEJCUTION.- Under  a  statute 
which  provides  that  execution  may  be  issued  to  the  sheriff  of  the 
county  where  the  judgment  is  docketed,  an  execution  issued  to  a 


cotinty  other  than  that  In  which  the  Judgment  was  rendered  is 
Talld,  though  taken  ftom  the  clerk's  office  before  the  Judgment  is 
docketed  In  the  county  to  which  It  runs,  if  it  is  not  dellTored  to  the 
sheriff  for  service  until  after  the  Judgment  has  been  docketed  in  the 
latter  county.    (McDonald  v.  Fuller,  815.) 

8.  BXBCTPTION  TO  ANOTHER  COUNTY—AMBNDABLB  IR- 
REOULARITT.— The  failure  to  insert,  in  an  execution  issued  to  an- 
other county  than  the  one  in  which  the  Judgment  was  rendered, 
the  date  when  the  Judgment  was  docketed  in  the  county  to  which 
the  execution  runs  is  a  mexe  Irregularity,  and  is  amendaMe.  (Mc* 
Donald  y.  Fuller,  815.) 

9.  EXECUTION  TO  ANOTHER  COUNTY  PRIOR  TO  DOCK 
BTING  —  JUSTIFICATION  OF  SEIZURE  BY  SHERIFF  — RE 
PLEYIN.—When  property  is  seized  by  a  sheriff  upon  an  execution 
issued  to  a  county  other  than  that  in  which  the  Judgment  was  ren- 
dered, that  officer  cannot,  in  an  action  of  replevin  by  the  owner, 
Justify  his  seizure  by  virtue  of  the  execution,  where  the  writ  was 
delivered  to  him  before  the  Judgment  was  docketed  in  the  county 
to  which  the  execution  runs.    (Carson  v.  Fuller,  823.) 

10.  EXECUTION  TO  ANOTHER  COUNTY  PRIOR  TO  DOCK- 
ETING OF  JUDGMENT.— To  uphold  the  validity  of  an  execution 
Issued  to  a  county  other  than  that  in  which  the  Judgment  was  ren- 
dered, it  must  affirmatively  appear  that  the  Judgment  was  docketed 
In  the  county  to  which  the  execution  runs  prior  to  the  delivery  of 
the  writ  to  the  sheriff.    (Carson  y.  Fuller,  828.) 

11.  SCIRE  FACIAS.-~A  levy  under  an  execution  on  a  Judgment 
more  than  live  years  old,  without  an  issue  of  a  scire  facias  thereon, 
is  Irregular  merely,  and  not  void.  Such  irregularity  cannot  be  taken 
advantage  of  by  another  Judgment  creditor,  but  only  by  the  Judg- 
ment debtor.    (Sherrard  v.  Johnston,  680.) 

12.  EXECUTION— LIENS.— If  neither  of  two  Judgments  Is  a  lien 
on  after-acquired  land,  the  first  levy  of  an  execution  creates  the 
first  lien  on  the  fund  arising  from  the  sale  of  such  land.  Although 
such  levy  is  made  under  the  Junior  Judgment,  it  still  has  priority,  if 
the  debtor  makes  no  objection,  notwithstanding  the  fact  that  such 
Judgment  is  more  than  five  years  old  and  has  not  been  revived  by 
scire  facias.    (Sherrard  v.  Johnston,  680.) 

13.  EXECUTION  ON  PERSONAL  PROPERTY— FIXTURE S.— 
Under  a  writ  for  the  seizure  of  personal  property,  real  property 
cannot  be  seized,  and,  to  Justify  the  seizure  of  a  fixture  under  such 
a  writ,  facts  must  be  averred  to  show  that  the  circumstances  of 
the  attachment  to  the  land  were  such  that,  in  law,  its  character 
as  personal  property  as  not  changed.    (West  v.  Hayes,  24.) 

14.  EXECUTION  IN  DETINUE— PROTECTION  OF  OFFICER. 
A  court  has  no  Jurisdiction  to  Issue  a  writ  ordering  the  seizure  of 
property  while  In  the  rightful  possession  of  one  not  a  party  to  the 
suit,  between  whom  and  the  defendant  therein  there  Is  no  privity, 
and  whose  possession  began  previously  to  the  commencement  of  the 
suit  and  continued  during  its  pendency,  and  a  sheriff  being  charged 
with  knowledge  of  such  want  of  Jurisdiction,  Is  not  protected  by 
such  process.    (West  v.  Hayes,  24.) 

15.  SHERIFF'S  DEEDS— MISNOMER— EVIDENCE  OF  IDEN- 
TITY OP'  DEBTOR.— The  fact  that  a  sheriff's  deed  purports  to 
convey  the  land  of  "Bertha  A.  Reynolds,  and  recites  that  the  execu- 
tion ran  against  Bertha  Reynolds,  does  not  render  the  deed  inopera- 
tive ipso  facto.  The  difference  In  name  is  not  fatal  to  the  deed,  and 
it  is  competent  to  show  the  identity  of  the  person  by  evidence 
aliunde.    (Hill  v.  Reynolds,  829.) 
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ir-  BHEHIPFS  PEEDS- SEPARATE  SALES  UPON  SEPA- 
HATB  EXECUTIONS.— If  a  sheriff  has  made,  at  the  same  time, 
two  salea  upon  two  executions  in  favor  of  the  same  creditor,  and 
against  the  same  debtor,  the  sales  being  to  the  same  purchaser,  he 
may  complete  the  proceedings  by  executing  and  delivering  one  deed 
for  both  sales,  and  such  deed  Is  valid.     (Hill  y.  Reynolds,  329.) 

17.  8H£RIFF*S  DEEDS—PRESUMPTIONS.— In  support  of  a 
sheriff's  deed,  it  must  be  presumed  that  all  prior  proceedings  touch- 
ing the  sale,  up  to  the  exec  at  ion  of  the  deed.  wei*e  regular  and 
sulftcient  according  to  statutory  requirements  and  were  properly 
proved  by  competent  evidence.    (Hill  ▼.  Reynolds.  329.) 

18.  SHERIFF'S  DEEDS-SEPARATE  SALES  UPON  SEPA- 
RATE EXECUTIONS-PRESUMPTION.— A  sheriffs  deed  I?  not 
void  because  two  sales  upon  two  executions  in  favor  of  one  creditor 
Are  embraced  in  one  deed.  If  the  pi-oceedings  upon  the  two  execu- 
tions appeor  to  have  been  Rimultaneons  throughout,  and  no  objec^ 
tion  was  made  to  the  sufficiency  or  regularity  of  the  proceedings 
prior  to  the  execution  of  the  deed,  it  must  be  presumed  that  they 
were  regular,  and  that  it  so  appeared  by  the  returns  upon  the 
oxeciulons;  that  the  proceedings,  though  simultaneous,  were  sepa- 
rate; that  there  were  separate  seixures,  separate  notices,  and  sepa- 
rate sales  for  separate  prices,  upon  the  two  executions.  (Hill  v. 
Heynoldfl.  320.) 

19.  SIIERIFF*8  DEEDS— VALIDITY.— A  sherirs  deed  is  not 
void  merely  because  it  does  not  disclose  the  date  of  the  execution 
u|)on  which  the  land  was  sold,  the  amount  of  the  judgment  debt 
i:n(1  costs  In  such  execution,  and  the  name  of  the  court  from  which 
(1:<>  oxeoutlou  issued.  These  facts  may  be  supplied  by  the  reiam 
ou  the  execution.    (Hill  v.  Reynolds,  329.) 

See  Mandamus,  X, 

EXECUTORS  AND  ADMINISTRATORS. 

1.  EXECUTORS  AND  ADMIXISTRATORS-WHO  MAT  ACT. 
At  common  law,  all  persons  except  idiots  and  lunatics  were  com- 
petent to  act  as  executors;  neither  infancy,  nonresidence,  coverture, 
in  temperance,  improvidence,  ignorance,  vice,  dishonesty,  nor  any 
degree  of  moral  guilt  or  d^inquency,  disqualified  one  for  the  office. 
(Kidd  V.  Bates,  17.) 

2.  EXECUTORS  AND  ADMINISTRATORS— WHO  MAT  ACT. 
UNDER  A  STATUTE  which  provides  that  a  probate  court  may  ap- 
point as  executors  persons  named  in  a  will  if  they  are  fit  persons, 
and  which  also  enumerates  the  causes  which  will  render  persons 
inconi potent  to  act,  a  probate  court  has  no  authority  to  refuse  to 
ii^sue  letters  of  administration  to  a  person  because  his  interests  are 
hostile  to  those  of  the  estate  and  the  legatees  under  the  will,  where 
Kiu'b  a  cause  is  not  one  of  the  disqualifications  enumerated  in  the 
statute.    (Kfdd  v.  Bates,  17.) 

3.  EXECUTORS  AND  ADMINISTRATORS— OOMPBTENCT— 
STATUTORT  CONSTRUCTION.— A  statute,  one  section  of  which 
empowers  a  court  to  appoint  as  executors  persons  named  in  a  wiU 
if  they  are  fit  persons,  and  a  subsequent  section  of  which  enumer- 
ates the  persons  who  are  not  deemed  fit,  vests  In  the  court  a  dis- 
cretion to  determine  the  existence  of  the  particular  causes  of  dis- 
ability enumerated,  but  does  not  vest  a  broad  discretion  to  deter- 
mine what  are  causes  of  disability.    (Kidd  v.  Bates,  17.) 

4.  EXECUTORS  AND  ADMINISTRATORS— LIABILITT  OP 
SURETIES.— If  a  joint  and  several  administrator's  bond  is  signed 
by  the  administrator  Ui  the  body  thereof  before  delivery,  the  deiiv- 
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ery  without  his  signature  at  the  end  is  not  a  violation  of  an  agree- 
ment with  the  sureties  that  the  bond  is  not  to  be  filed  until  the  ad- 
ministrator has  signed  it.    (Kenck  v.  Parchen,  625.) 

5.  EXECUTORS  AND  ADMINISTRATORS—LIABILITY  OP 
SURETIES.— The  sureties  on  a  Joint  and  several  administrator's 
bond  are  liable  thereon,  although  it  was  signed  by  them  on  condi- 
tion that  it  should  be  signed  by  the  administrator  before  delivery, 
and  such  condition  was  not  complied  with.  (Kenck  v.  Parchen, 
G25.) 

6.  JUDGMENTS  AGAINST  ADMINISTRATORS-OONOLU- 
SIVENESS  AGAINST  SURETIES.— A  judgment  against  an  admin- 
istrator in  a  probate  proceeding  determining  the  amount  of  his  In- 
debtedness to  the  estate  is  conclusive  as  against  the  sureties  on  his 
bond,  and  cannot  be  inquired  into  collaterally.  (Kenck  t«  Parchen* 
625.) 

See  Insurance,  16;  Witnesses,  14. 

EXEMPTION. 
8ee  Agency;  Attachment,  8;  Homesteads,  2;  ProceM,  L 

EXPECTANCIES. 
See  Estates,  1-2. 

DXPLOSIYES. 
Bee  Corporations,  9;  Nuisance,  2. 

FALSE  PRETENSES. 

FALSE  PRETENSES  -  INDICTTMENT  —  SUFFICIBNCT.— 
An  indictment  for  the  ofTense  of  obtaining  money  under  false  pre- 
tenses need  not  allege  the  false  pretense  charged  to  be  such  as 
would  impose  upon  a  man  of  ordinary  caution,  or  such  as  could 
not  be  pruarded  against  by  ordinary  care  and  prudence.  (Lefler  v. 
State.  800.) 

FIXTURES. 

8ee  Executions,  12. 

FORECLOSURE   PROCEEDINGS.' 
See  Insurance,  10,  20;  Liens,  6^  6L 

FORFEITURES. 
See  Contracts,  6;  Corporations,  1;  Insurance,  1S-2L 

m 

FORGERY. 

1.  FORGERY— WHAT  IS.— A  writing,  to  be  the  subject  of  for- 
gery, must,  either  upon  its  face  or  by  reason  of  attendant  circum- 
stances, have,  upon  the  assumption  of  its  genuineness,  a  capacity  to 
injure  or  defraud;  and  a  writing  in  the  word8,"Mr.  Holmes,  Selma, 
Ala.  Dear  Sir:  The  value  of  this  chain  is  $10.00  (Ten),"  is  not  a  for- 
gery, in  the  abspnce  of  extrinsic  facts  which,  taken  in  connection 
with  the  paper.  Impart  to  it  a  capacity  to  injure  or  defraud.  (Bur- 
den V.  State,  37.) 

2.  FORGERY— ORDER  FOR  PROPERTY.— The  forging  of  an 
Instrument  requesting  a  dealer  to  let  the  party  signing  have  certain 
property  for  which  the  latter  agrees  to  settle,  is  the  forgery  of  "an 
order,"  within  the  meaning  of  a  statute  defining  as  forgery  the  false 
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maklxig  or  forging  of  ''any  order  for  money  or  other  property.**  (Peo- 
ple T.  PbOUpe,  48a.) 

FBAUD. 
See  Gonspiracies,  2;  Judgments,  12,  1^ 

FRAUDULBNT  CONYBYANGB6. 

1.  FRAUDULENT  CONVEY ANCB&-BORBU)WING  MONEY— 
PLEDGE  TO  SECURE.— A  debtor  may  borrow  money  wberewltb  to 
discharge  his  bona  fide  IndebtednesR,  and  may  pledge  corporate 
stock  to  secure  the  party  loaning  the  money.  (Kingman  ▼.  Mowry» 
109.) 

2.  FRAUDULENT  OONVBYANGE&-CHANGB  OF  PROPER- 
TY INTO  STOCK  INTEREST.— A  mere  change  by  a  debtor  of  his 
property  Into  a  stock  Intepest  in  a  corporation  is  not  frandnlent  in 
legal  contemplation  merely  because  it  compels  a  creditor  to  levy  up- 
on and  sell  the  stock  interests  of  the  debtor  instead  of  the  property 
which  he  has  conveyed.    (Kingman  y.  Mowry,  169.) 

8.  FRAUDULENT  CJONVBYANCBS  —  ORGANIZING  CORPO- 
RATION AND  TRANSFERRING  PROPERTY  TO  IT.— The  fwma- 
tion  of  a  corporation  by  a  debtor,  and  the  conveyance  of  all  his 
property  thereto,  is  not  fraudulent  in  fact  or  as  a  matter  of  law,  if 
made  in  good  faith  after  notice  to  all  his  creditors  and  with  the 
consent  and  approval  of  most  of  them,  and  where  the  debtor  retains 
the  ownership  of  the  stock  which  is  equally  open  to  seizure  and 
sale  on  execution  as  was  the  transferred  property.  (Kingman  ▼. 
Mowry,  169.) 

4.  FRAUDUIJffiNT  CONVEYANCES  —  NECESSITY  OF  IN- 
TENT.—Where  the  legal  effect  of  a  conveyance  is  to  work  a  fraud 
on  the  rights  of  creditors,  it  will  be  deemed  fraudulent  as  an  Infer- 
ence of  law.  without  regard  to  the  motives  which  prompted  It. 
(Kingman  v.  Mowry,  169.) 

6.  HUSBAND  AND  WIFE-FRAUDULENT  CONVEYANCES. 
A  deed  of  land  from  a  husband  to  his  wife,  fraudulent  as  to  his 
creditors  at  the  time  when  it  is  made,  cannot  be  sustained  by  rela- 
tion back  to  an  antenuptial  agreement  resting  In  parol.  Marriage 
Is  not  such  part  performance  as  will.  In  equity,  take  the  case  out  of 
the  statute  of  frauds.    (Barnes  v.  Black,  694.) 

6.  HUSBAND  AND  WIFE-FRAUDULENT  TRANSFERS- 
EVIDENCE.— If  a  wife  claims  land,  as  against  her  husband's  cred- 
itors, under  a  deed  from  him  based  upon  an  antenuptial  pan4  agree- 
ment, his  acts  and  declarations  prior  to  such  agreement  are  ad- 
missible In  favor  of  his  creditors.    (Bamea  ▼.  Black,  694.) 

GAMING. 

1.  GAMING^-BBTTING  ON  HORSERACBS^BOOKMAKING 
AND  POOLSELLING.— Betting  on  a  horserace  is  gambling,  and 
book  making  and  poolselling  are  each  betting  upon  a  horserace  or 
particular  event  upon  which  they  are  made  or  sold.  (St  Louis  Fair 
Assn.  V.  Carmody,  571.) 

2.  GAMING  — BETTING  ON  HORSERACES  —  GAMBLINQ 
HOUSE,  WHAT  IS.— The  keeping  of  a  gaming-house,  furnished 
with  means  and  facilities  for  gambling,  to  which  the  public  Is 
tempted,  Invited,  or  permitted  habitually  to  attend  for  the  pur- 
pose of  gambling,  whether  by  betting  on  a  horserace  In  sight,  or 
at  a  distance,  is  the  keeping  of  a  common  gambling-house^  (fit, 
Louis  Fair  Assn.  v.  Carmody,  671.) 
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.  8.  HORSERACING  AND  FURNISHING  REFRESHMENTS 
AS  A  LAWFUL  BUSINESS.— It  is  not  unlawful  to  keep  a  race- 
track, and  to  induce  horseraces  tbereon  by  giving  prizes  to  the 
winners;  nor  is  it  unlawful,  under  license,  to  provide  stands  to 
dispense  refreshments  to  persons  attending  the  races,  making  it 
more  attractive  to  patrons  of  the  racetrack,  provided  there  is  no 
ulterior  consideration,  of  an  unlawful  character,  entering  into  the 
transaction.    (St.  Louis  Fair  Assn.  v.  Carmody,  571.) 

See  Ck>ntracts,  8,  11,  12;  Pleading,  9L 

GARNISHMENT. 
See  Attachment,  8. 

GIFTS. 

1.  GIFTS— DELIVERY  OF  INSTRUMENT.— While  a  deUvery 
may  be  by  words,  acts,  or  both  combined,  it  is  indispensable,  what- 
ever means  may  be  adopted,  that  the  deed  pass  beyond  the  dominion 
and  control  of  the  donor;  otherwise,  it  cannot  be  said  to  come  within 
the  power  and  control  of  the  donee.    (Weaver  v.  Weaver,  173.) 

2.  GIFTS— INSURANCE  POLICY— DELIVERY.— The  execution 
of  an  assignment  of  an  insurance  policy  to  one's  mother,  and  a 
promise  to  keep  such  assignment  and  policy  for  her,  is  not  such  a 
parting  with  the  control  of  the  policy  and  the  assignment  as  will 
constitute  a  valid  delivery  6r  deprive  the  son  of  the  power  to  make 
a  subsequent  assignment  to  his  wife.    (Weaver  v.  Weaver,  173.) 

3.  GIFTS— INSURANCE  POLICY— DELIVERY  TO  THIRD 
PERSON.— Tlie  delivery  of  a  copy  of  an  assignment  of  an  insurance 
policy  to  an  agent  of  the  company,  in  compliance  with  a  condition 
In  the  policy,  does  not  constitute  a  delivery  to  the  company  for  the 
benefit  of  the  assignee.    (Weaver  v.  Weaver,  173.) 

4.  TO  CONSTITUTE  A  VALID  GIFT  CAUSA  MORTIS,  there 
must  be  a  delivery  to  the  donee  at  the  time  of  the  donation.  It  is 
not  enough  that  the  donee  had  a  previous  and  continuous  possession 
of  the  gift  Hence,  where  the  donee  is  a  student  in  the  donor*s 
office,  having  a  key  to  the  same,  a  mere  statement  by  the  donor  to 
the  donee  at  the  donor's  residence  that  he  gave  the  donee  all  th& 
office  furniture  does  not  constitute  a  sufficient  delivery  to  consum- 
mate a  gift    (Allen  v.  Allen,  442.) 

6.    GIFTS  CAUSA  MORTIS.— To  constitute  a  valid  gift  causa 
mortis,  the  gift  must  be  with  a  view  to  the  donor's  death,  to  take 
effect  only  on  such  death  by  his  existing  illness,  and  there  must 
be  an  actual    delivery  of   the  subject .  of  the  donation*    (Allen  y. 
AUen,  442.) 

See  Husband  and  Wife,  6;  Trusts,  8;  Wills,  a 

HIGHWAYS. 

1.  HIGHWAYB.-LEGISLATION     IN     REGARD     TO     HIGH- 
WAYS  is  an  exercise  of  the  police  power  and  need  not  be  uniform 
throughout  the  state,  but  may  be  adapted  to  the  wants  of  the  vari- 
ous localities.    (State  v.  Sharp,  663.) 

2.  HIGHWAYS  —  STATUTES  REQUIRING  PERSONS  TO 
WORK  ON  ROADS— CONSTITUTIONALITY.— A  statute  requir- 
ing persons  to  work  on  public  roads  a  certain  time  without  com- 
pensation is  not  a  tax,  within  the  meaning  of  constitutional  re- 
quirements of  prescribed  equation  between  poll  and  property  tax. 
Such  requirement  is  simply  a  duty  imposed,  similar  to  jury  service, 
and  a  failure  or  neglect  to  perform  such  duty  when  requested 
may  be  made  an  indictable  offense.    (State  y.  Sharp,  663.) 
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JL  HIGHWAYS-NOTICB  TO  WORK  ON.— A  road  overseer 
may  testify  that  be  left  a  written  notlee  at  the  defendant's  resi- 
dence, specifying  time  and  place  for  working  on  a  pubUe  highway. 
wItboQt  prodnctng  sach  notice,  when  the  statute  reonlres  the 
notice,  and  not  a  copy  of  it,  to  be  left  with  the  defendant.  (9tate 
T.  ShaiiK  003.) 

HOMESTEADS. 

1.  HOMESTEADS  —  PURCHASE  MONET  —  BOBBOWED 
MONET.— Money  borrowed  of  a  third  person  with  which  to  pur- 
chase a  homestead,  when  it  is  understood  between  the  lender  and 
borrower  that  it  is  to  be  used  for  that  purpose,  and  It  Is  so  used, 
is  purchase  money,  and  the  homestead  is  liable  therefor.  (Acmmen 
V.  Barnes,  104.) 

2.  HOMESTEADS-EXEMPTION  OF  INSURANCE  MONEY.— 
If  money  is  loaned  with  which  to  purchase  a  homestead  and  so  used, 
and  a  mortgage  given  to  the  lender  to  secure  Its  repayment.  Insur- 
ance money  due  on  a  building  constituting  part  ot  the  homestead  is 
not  exempt,  in  favor  of  the  borrower,  from  seisure  on  process  of 
garnishment  or  execution  for  the  mortgage  debt  due  the  lender. 
(Acrumen  ▼.  Barnes,  104.) 

3.  HOMESTEADS.- LEASE  OF  a  homestead  does  not  neces- 
sarily constitute  an  abandonment  thereof.  (White  Sewing  Machine 
Co.  ▼.  Wooster,  100.) 

4.  HOME8TEADS-CONVETANOE  TO  CHILDBEN— BIGHTS 
OF  OURDITORS.— A  surylving  husband,  having  a  homestead  in  ao 
estate  by  tho  curtesy,  may  convey  such  estate  to  his  children  with- 
out interference  by  his  creditors.  (White  Sewing  Machine  Co.  v. 
Wooster,  100.) 

6.  HOMESTEADS  IN  ESTATES  BT  CURTESY.-The  posses- 
sory interest  of  a  tenant  by  the  curtesy  consummate  is  sufficient  to 
support  a  claim  of  homestead.  (White  Sewing  Machine  Co.  t.  Woos- 
ter, 100.) 

6.  HOMESTEADS-SALE— CLOUD  ON  TITLE.- A  sale  of  a 
hoinef^tond,  under  execution  by  the  creditors  of  the  homesteader 
creates  h  cloud  upon  the  title,  which  may  be  removed  in  equity. 
(White  Sewing  Machine  Co.  v.  Wooster,  100.) 

7.  HOMESTEADS— WHEN  NOT  LOST.— If  the  assodatlon  of 
persons  constituting  the  family  is  broken  up,  whether  by  separation 
or  denth  of  some  of  the  members  thereof,  or  coming  of  age  of  the 
children,  the  right  of  the  homestead  continues  in  the  former  head  of 
the  family,  provided  he  still  resides  at  his  old  home,  and  continues 
to  occupy  it  as  his  homestead.  (White  Sewing  Machine  Co.  v. 
Wooster,  100.) 

HOMICIDE. 

1.  MANSLAUGHTER-COOLING  TIME-OPINION  OP  JUDGE. 
AN  INSTRUCTION  relating  to  killing  under  sudden  heat  and  pas- 
sion without  time  to  cool,  which  uses  the  words  "because  some  peo- 
ple don't  cool,  and  some  don*t  want  to  cool."  does  not  convey  to  the 
Jury  the  impressions  of  the  judge  upon  the  testimony,  where  the 
charge  in  ponpral  and  does  not  mention,  directly  or  Indirectly,  any 
part  of  the  testimony.     (State  v.  Sumner,  707.) 

2.  HOMICinE—  aiANSLAUGHTER— PROVOCATION.— Where 
ono  provokes  a  fight  for  the  sole  purpose  of  killing  the  one  provoked 
under  circuinstn noes  which  might  appear  to  be  sudden  and  unex- 
T>eoted,  and  then  Itills,  it  is  murder,  and  not  manslaughter.  (State 
V.  Sumner,  707.) 
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&  HOHICIDIiMnDLF-DBFENSID.— If  there  Is  maf  TeMOBab]% 
•Af e  way  to  escape^  a  person  ought  to  do  it^  and  not  take  the  life 
«C  hie  fdlow-man.    (State  t.  Bnmner,  1D74 

H0B8BBAGING. 
See  Gaming,  1-S. 

HUSBAND  AND  WIFBL 

1.  HUSBAND  AND  WIFB— TBNANTS  BT  BNUBBTT^ 
BIGHT  OF  BITHBB  TO  OONVBY.— A  husband  or  wife,  ae  tenants 
of  land  by  entirety,  cannot  convey  his  or  her  interest  so  as  to  affect 
the  right  of  snrrlTorshlp  in  the  other.    (Ronlston  t.  HalU  97.) 

8.  HUSBAND  AND  WIFB-BSTATBS  BY  BNTIBBTY.— If  land 
to  conveyed  to  a  husband  and  wife,  they  take  an  estate  by  entirety, 
not  subject  to  dower.    (Boulston  v.  Hall,  97.) 

JL  HUSBAND  AND  WIFB-RBTEOAOTIVB  BFFBOT  OF 
8TATUTBS  BBSPBOTING.— Under  the  married  woman's  act  of 
Missouri,  passed  in  1876,  a  husband,  though  married  to  his  wife 
before  the  passage  of  that  act,  has  no  vested  interest  in  personal 
property  acquired  by  her  subsequently  to  that  date,  and  has  no  power 
to  appropriate  it  to  his  own  use  without  her  consent  in  writing. 
Hence,  if  he  appropriates  advancements  made  to  his  wife  by  her 
father,  without  such  consent,  she  may  treat  him  as  a  trustee,  <v  as  a 
debtor,  and  recover  the  amount  from  his  administrator  after  his 
death.    (Winn  v.  RUey,  617.) 

4.  HUSBAND  AND  WIFB-DBBD-OONSIDBBATION— BYI- 
DENOB.— If  a  wife  claims  land  under  a  deed  from  her  husband  as 
against  his  creditors,  she  to  entitled  to  prove  that  the  real  consid- 
eration for  the  deed  was  an  antenuptial  parol  agreement,  and  not 
the  money  consideration,  nor  love  and  affection  enumerated  in  the 
deed,  but  the  exclusion  of  such  evidence  is  not  ground  for  reversal 
of  the  Judgment,  if  its  admission  would  have  availed  nothing. 
<Bames  v.  Btock»  094.) 

6.  HUSBAND  AND  WIFB-INSOLVBNOT  OF  HUSBAND- 
BIGHT  OF  WIFB  TO  FROYB  CLAIM.— A  wife  to  whom  her  hus- 
tend  to  indebted  may  prove  and  enforce  her  claim  against  hto  ea- 
tate  in  Insolvency.    (Weeks  and  Potter  Co.  v.  laiiott,  848.) 

e.  HUSBAND  AND  WIFB-QIFT  TO  WIFB-CRBDITOB'S 
FRAUD.— A  postnuptial  settlement  on  a  wife  by  a  husband  not  in- 
debted at  that  time  to  good  against  hto  subsequent  creditors,  if  not 
made  with  fraudulent  intent  as  to  them,  and  though  such  settlement 
may  as  to  existing  creditors  be  fraudulent,  it  does  not  even  raise  a 
presumption  of  fraud  against  creditors  whose  debts  had  no  exist- 
ence at  the  time  it  was  made.    (Best  v.  Smith,  878.) 

See  Bvidence^  8i  4;  Fraudulent  Oonveyances»  6^  8;  Witnesses^  5-T. 

IMPROYBMBNTS. 
See  Hunlelpal  Gorporatlons*  1;  Partition,  1;  |L 

INDIOTMBNT. 

1.  INDIOTMBNTS-BVIDBNOB  TO  QUASH.— Courts,  for  the 
purpose  of  quashing  indictments  formally  returned  by  a  regular 
grand  Jury,  never  inquire  Into  the  character  of  the  evidence  that 
influenced  the  grand  Jury  in  finding  such  Indictment  (Mercer  v* 
State,  186.) 

Am.  8t.  RlP.,you  LXXrV.- 
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Z  PLEADING-INDICTMBNT.— IN  ALLB6ING  ft  statntorr 
offense  only  snch  exceptions  and  provisos  need  be  negattved  as  aio^ 
descriptive  of  the  offense.  <State  y.  Bonknight,  751.) 

See  Appeal,  5;  Bursary;  False  Pretenses;  Treq^us*  & 

INJTJNOTION& 

1.  INJUNCnVB  RELIEF  18  DENIED  TN  CASES  OF  DAM- 
NUM ABSQUE  INJURIA.  Hence,  as  a  city  has  a  right  to  dla- 
charge  its  sewage  into  a  natural  watercourse  extending  throngb 
It,  where  there  is  no  other  natural  or  reaflonably  {possible  method 
of  discharging  the  sewage,  a  court  of  equity  wlU  not  enjoin  such 
discharge,  though  the  waters  of  the  stream  are  polluted  to  the  in- 
jury of  lower  riparian  proprietors,  where  the  city  acts  in  conformity 
with  the  law  governing  It,  and  without  n^igence.  (Valparaiso  v. 
Hagen,  805.) 

2.  BOYCOTTS— CIBOULARS-INJUNOTION.— The   dlstributioi^ 
of  boycott  circulars  containing  false    statements    and    with    an 
avowed  intention  of  thus  ruining  the  complainant's  business,  though 
carried  on  without  violence,  is  an  act  or  coercion  which  may  be  en- 
joined.   (Beck  V.  Railway  etc  Union,  421.) 

8.  BOYCOTTS.— INJUNCTIONS  MAY  BE  GRANTED  to  re- 
strain  labor  unions  or  combinations  of  persons  from  attempting  to 
injure  or  ruin  the  complainant's  business,  by  intimidating  and  coei^ 
cing  bis  employte  and  customers.  (Beck  t*  Railway  etc.  Unkni,. 
421.) 

See  Boycotts,  8;  Corporations,  18,  22;  Municipal  Cbrporatlons,  8,  9; 
Partition,  2,  8;  Railroads,  2,  8;  Waters  and  Waterconzna,  4^ 

INNKEEPERa 

1.  INNKEEPERS-LIEN  OF  UPON  PROPERTY  OF  THIRD 
PERSONS.— A  statute  which  provides  that  an  Innkeeper  shall  h&ve  a 
lien  upon,  and  the  right  to  detain,  personal  property  placed  by  his 
guests  under  his  care,  and  that  baggage  and  other  property  ''be- 
longing^ to  any  person  who  shall  abscond  without  paying  his  bill, 
may  be  disposed  of  by  the  Innkeeper  to  realise  the  amount  due  hlm» 
does  not  give  him  any  lien  on  property  leased  by  his  guest  of  a 
third  person,  and  left  In  the  gnesf  s  room  after  his  departure.  (Me- 
Claln  V.  Williams,  701.) 

2.  INNKEEPERS— lilEN  UPON  THIRD  PERSON'S  PROP- 
ERTY—DUE PROCESS  OF  liAW.— Under  the  provisions  of  the 
code  and  constitution  of  South  Dakota  an  Innkeeper  cannot  have^ 
a  lien,  for  the  board  of  a  guest,  on  a  third  person's  property,  loaned 
or  leased  to  the  guest,  because  to  allow  such  a  Hen  would  be  de- 
priving one  of  his  property  without  due  process  of  law.  (Mcdala 
T.  Williams*  701.) 

INSOLVENCY. 

INSOLVENCY— EFFECT  ON  ATTACHMENT  LIEN&— If  land 
onder  attachment  has  passed  to  the  attachment  defendant's  assignee 
In  bankruptcy,  and  has  been  sold  by  the  latter,  subject  to  the  attach- 
ment, and  the  attachment  defendant  has  subsequentiy  died,  and  his 
estate  has  been  duly  adjudged  and  decreed  insolvent,  the  attach- 
ment is  thereby  dissolved,  and  the  attachment  plaintiff  is  not  en- 
titled to  a  special  Judgment  against  the  property  attached.  (Bel- 
fast Sav.  Bank  v.  Lancey,  861.) 

See  Corporations,  18-17;  Husband  and  Wife,  6;  Setoff,  1. 
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INSTBUOnOMB. 


1.  INSTBUOTION,  THOUGH  BEE0NB0U8,  BOBS  NOT  JUS- 
TIFY  A  EBYBBSAL,  WHBN.— An  erroneous  instruction  does  not 
justify  a  reversal  of  Judgment  for  the  plaintiff,  where  it  is  fol- 
lowed  by  such  plain  and  explicit  directions  regarding  the  facta 
necessary  to  a  recovery  by  the  plaintiff  that  it  is  impossible  to  be- 
Here  that  the  verdict  was  influenced  thereby.  (Johnson  v.  Glid- 
den.  795.) 

2.  INSTBUCnONS— BVIDBNCB.— An  Instruction  to  which  no 
evidence  adduced  in  the  case  can  apply  should  not  be  given.  (Prog- 
ress etc.  Co.  ▼.  Gratiot  etc.  Co.,  567.) 

a  INSTBUCTIONS— DBFINITBNBSS.— A  PARTY  CANNOT 
ON  APPBAL,  COMPLAIN  that  the  instructions  given  were  not  suf* 
ficiently  definite,  where  he  failed  to  request  any  instructions  and 
did  not  preserve  any  exceptions  to  those  given.  (Dell  Bapids  etc. 
Co.  V.  DeU  Bapids,  783.) 

4.  CRIMINAL  LAW.— AN  INSTBUOTION  THAT  "A  BBASON- 
ABLB  DOUBT  is  a  strong  doubt  based  on  the  testimony/'  Is  cor- 
rect    (State  t.  Sumner,  707.) 

5.  APPEAL— INSTBUCTIONS.—IT  IS  NOT  PBBJUDICIAL 
BBBOB  for  a  Judge,  in  an  instruction,  to  refer  to  issues  based  upon 
the  arguments  and  the  indictment,  where  he  disowns  any  reference 
to  the  testimony.    (State  v.  Sumner,  707.) 

a  CBIMINAL  LAW— INSTBUOnONS— WHEN  MADB.— A 
judge  may  charge  a  Jury  before  the  introduction  of  any  evidence^ 
and  it  is  a  part  of  his  general  charge^  but  he  takes  the  chances  that 
It  will  be  applicable  to  the  state  of  facts  developed  by  the  test^ 
mony.    (State  t.  McGee,  741.) 

See  Damages,  8;  Homicide,  1;  Negllgenceb  1;  Trial,  2. 

INSUBANCB. 

1.  INSUBANCB  — ACCIDENT  — INTBNTIONAL  INJURY.-A 
person  Insured  under  an  accident  insurance  policy  containing  a 
provision  that  the  insurance  shall  not  cover  "intentional  injuries 
Inflicted  by  the  insured,  or  by  any  other  person,  except  burglars  and 
robbers,"  cannot  recover  when  he  is  violently  assaulted  by  another 
person,  not  a  burglar  or  robber,  who  intentionally  strikes  him,  caus- 
ing the  injury  under  which  he  claims  to  recover.  (Matson  v.  Trav- 
elersT  Ins.  Co.,  868.) 

2.  INSURANCE  — ACXJIDBNT  — DEATH  BY  ACCIDENTAL 
MEANS.— The  rupture  of  a  blood  vessel  in  the  stomach,  caused  by 
a  sudden  wrench  of  the  body  sustained  in  removing  a  heavy  cylinder- 
head  from  an  engine,  and  causing  the  death  of  the  insured,  who  was 
a  strong  and  healthy  man,  engaged  as  a  machinist  at  the  time 
tlie  policy  was  issued  and  also  at  the  time  of  the  accident,  is  such 
a  death. as  will  sustain  an  action  to  recover  under  a  policy  of  in- 
surance against  death  resulting  from  injuries  sustained  solely  by 
external,  violent,  and  accidental  means.  (Standard  etc  Ins.  Co.  v. 
Schmalts,  112.) 

8.  INSUEANCB-ACCIDBNT— PBOOP  OP  DEATH— WAIVEB. 
If,  after  the  death  of  the  Insured,  the  beneficiary  notifies  the  in- 
surer  of  the  death  of  the  Insured,  and  requests  it  to  send  her  the 
customary  blanks  for  proof  of  death,  and  the  insurer  sends  her  a 
blank  notice  of  death  to  be  filled  in.  Informing  her  that  it  would 
later  send  her  others,  and  by  Its  statements  and  conduct  induces  her 
to  rely  on  it  to  send  appropriate  blanks  until  the  time  for  making 
proof  of  death  has  expired,  it  cannot  take  advantage  of  its  failure  to 
do  so,  and  must  be  deemed  to  have  waived  the  proof  of  death. 
(Standard  ete  Ins.  Co.  v.  Schmaltz,  112.) 


FBOIf  UFTXHO.— ff  ft 


ft  ^-<--y^ jLV.-g-Jty  FT  KIL  TO  AKB?rEAT»-WHAT  NOT 
STTT'r.IIXT  EXrrSK  I»K.— a  ii'f  Ml  to  allow  ariittxslocs  to 

ycvw-ii.  auic^fCy  a-jirtraK  tbtt  ite  vzpcre  aad  Ac  af 

>j  r^  tE^a^g  ftETV  ii.g"W-api  Fft^rtxs  and  cafdojvd  Iqr  the 

V-iicct  ITT  TTtcf  *tf  i-LTiLUC  ^arda£t7.  or  cOm&i 

i»rr  a  «{i'^'*<'a2  csnac  Tor  m,  Ct^'sre  la  aibiliala  aa  laQiiiad  Iqr  tha 

y*.!.-.:?-,     w-sr*ra  Asrx.  OiL  t.  HaTl.  ^ffi.) 

ft     I>-^rriLkNC'B---ARBITRATIOX— WHO  MAT  BB  ABBITRA- 

f^::.rr  Tc*?TS59i  t^^t  t±ie  Imp  ssay  te  appfmiavd  Iqr  ariiltimtofa,  tlie 
r«j-:.-W  jc^  ac<  K:cad  to  sxN=Tt  to  aa  apprmiaeiDent  hj  liitereated 
«c  c^::i«nrj$«f  izKv-r.  T^cest  pAToea.    •TTesten  Aaaar.  Ca  ▼.  Ball,  48.) 

IX   rvsrr:  anct:— KVTPEXCK  op  ijoss  whbrs  mo  award 

BY  aRB:tkaTOK5^— la  aa  arbon  on  a  fire  tnaarance  iKdIcy,  «▼*• 
^- rv-^  »  r«^  Vtfa  li  xvnc'^kKiT  adisittedL  wtwro  tbere  has  beea  ao  awai4 
^T  5.-"^  rratvxrs  ^  s -r«-T\i&aea  with  the  tenaa  af  tha  poUcj.  (WeBteni 
A55>.:r.  Col  t.  Ei2.  -fcs.) 

1?.  IVSTRAXCB— FAII.Oa  TO  ABBTTRATS— BFFBOT  OF.— 
If  tbe  failure  to  artistrate  to  doe  to  tha  fhalt  «C  the  laaoredL  It  to  a 
dt'ft'Tis^  to  an  actk^  on  tbe  poUcj,  biit»  If  doe  to  the  fholt  of  tha 
!r«nT^r.  tbe  lark  of  aa  award  to  not  aTaOahle  ta  defeat  a  leeoTeiy- 
(Western  Ass^ur.  Ool  ▼.  HaJL  4SA 

12.  IXSTR ANCK— WHEX  NOT  RBQUIRBD  TO  ARBITBATB.— 
After  dl^a^reenseot  aa  to  kias  and  a  requeat  hj  either  party  for 
arbitratSonT  both  parties  are  under  a  duty  to  act  la  good  Cattii  to 
bare  tbe  loss  ascertained  aa  provided  hj  the  policy;  and  If  ^ther 
in  bad  faitb  prerenta  aacb  ascertalnBMBt  hj  refostn^  to  proceed, 
or  by  insiatlns  on  tbe  aelection  of  improper  aihttiatorB^  or  hj  nndoe 
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tnterference  with  tbem  after  tbeir  selectioD,  the  other  party  It 
tiiereby  absolred  from  further  obligation  to  arbitrate.  CWestem 
ABSur.  Ga  ▼.  Hall,  48.) 

13.  INSURANCE— ARBITRATION— RIQHT  TO  BUB.— WhHo  a 
provision .  for  arbitration  In  an  insurance  policy  is  binding,  it  is 
collateral  to  the  contract  for  insurance,  and  if  it  fails  of  accomplish- 
ment without  fault  of  the  parties,  they  are  relegated  to  their  legal . 
rights  independent  thereof.    (Western  Assur.  Co.  y.  Hall,  48.) 

14.  INSURANGB  —  CONSTRUCTION  OF  STIPUIiATION.— 
Where  an  insurance  policy  contains  a  provision  that  the  policy  shall 
be  void  "if*  with  the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings be  commenced,"  the  knowledge  of  such  proceedings  need 
not  antedate  or  coexist  with  their  commencement,  but  is  required 
only  when  the  papers  are  served,  and  the  forfeiture  takes  effect  at 
that  time.    (Korrls  v.  Hartford  Ins.  Co.,  705.) 

15.  INSURANCE  POLICY— CONSTRUCTION.-If  a  clause  in  an 
Insurance  policy  is  susceptible  of  two  interpretations,  that  will  be 
adopted  which  is  most  fftvorable  to  the  Insured,  in  order  to  in- 
demnify him  for  the  loss  which  he  has  sustained.  (Forest  dlty 
Ins.  Co.  Y.  Hardesty,  101.) 

16.  INSURANCE-FIRE-ACTION    BY  ADMINISTRATOR  OF 
^  INSURED.- Where,  by  the  terms  of  an  insurance  policy,  the  com- 

pany  agrees  to  "make  good  unto  the  said  assured,  his  executors, 
administrators,  and  assigns"  all  such  loss  or  damage  as  shall,  happen 
by  fire,  an  administrator  may  maintain  an  action  on  the  policy  to 
recover  for  a  loss  occurrtaig  after  the  death  of  the  Insured.  (Forest 
City  Ins.  Co.  t.  Hardesty,  161.) 

17.  INSURANCE-FIRE-CHANGB  OF  TITL0-DBATH  OF 
INSURED. — Under  an  insurance  policy  which  contains  a  clause  that 
**\t  any  change  takes  place  in  the  title"  in  the  property  the  policy 
shall  be  void,  the  death  of  the  insured  does  not  work  such  a  change 
of  title  as  to  make  the  policy  void.  (Forest  City  Ins.  Co.  t.  Hardes- 
ty. 161.) 

18.  INSURANCE-FORFEITURE-POWBR  OF  LOCAL  AGENT 
TO  WAIVE.- A  local  agent  of  an  insurance  company,  who  has 
power  to  make  contracts  of  Insurance  in  the  name  of  the  com- 
pany, to  issue  policies,  to  receive  premiums  therefor,  and  who  is 
flothed  with  all  the  authority  of  his  principal  with  respect  to  such 
matters,  has  power  to  waive  a  condition  of  the  policy.  Hence,  if 
a  policy  upon  mortgaged  property  provides  that  it  shall  become  ab- 
solutely void  upon  the  commencement  of  proceedings  for  the  fore- 
closure of  the  mortgage,  without  the  written  consent  of  the  com- 
pany, and  the  property  is  advertised  for  sale,  under  the  terms  of 
the  mortgage,  because  of  tfie  nonpayment  of  taxes,  there  Is  a  for- 
feiture of  the  policy,  but  if  the  local  agent,  being  advised  of  the 
advertisement  for  such  sale,  takes  no  action  toward  a  cancella- 
tion of  the  policy,  his  conduct  amounts  to  a  waiver  of  the  forfeiture, 
although  the  policy  declares  that  the  company's  secretary  alone  can 
waive  conditions  therein.  (Springfield  etc.  Oo.  t.  Tmd&^B  Ins.  Co., 
621.) 

19.  INSURANCE-FORFEITURE  BY  COMMENCEMENT  OF 
FORECLOSURE  PROCEEDINGS.— If  a  policy  of  insurance  upon 
mortgaged  property  expressly  provides  that  it  shall  become  abso- 
lutely void  upon  the  commencement  of  proceedings  for  the  fore- 
closure of  the  mortgage,  without  the  written  consent  of  the  In- 
surance company,  and  the  mortgage,  by  Its  terms.  Is  subject  to 
foreclosure,  if  the  taxes  on  the  mortgaged  property  are  permitted 
to  become  delinquent,  the  policy  becomes  void,  when  the  prop- 
erty Is  advertised  for  sale  on  account  of  such  default,  unless  the 
breach  is  waived.    (Springfield  etc.  Co.  v.  Traders'  Ins.  Co.,  521.) 
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nVIOZIGATING  IJQUOB& 

1.  UQUORS-DISPKNSART  I^W—OONTBABAND.— XJqinn 
pncbased  ootsfde  the  state  of  South  OsroBBa  tor  penonal  nat  •(« 
not  €uii(fabaiMl  sfinply  becsuse  ttie  padsges  la  wblcb  tbey  conie 
do  not  iiave  attached  to  than  certificates  as  laaaiiad  Ifj  the  dis- 
pensary tew.    (State  t.  licGce,  741.) 

2.  INTOXICATING  IJQUORS  —  GnrUt  UABCUTT  OP 
SAIiOON- KEEPER.— If  money  is  taken  from  a  person  by  a  third 
party,  while  the  former  is  intoxicated  and  incapacitated  on  llqnor 
sold  lilm  in  a  saloon,  the  saloon-keeper  is  not  liable  for  the  k»s, 
under  a  statute  requiring  him  to  iriTe  a  bond  conditioned  to  pay  all 
damages  tliat  may  be  occasioned  by  reason  of  Uqnor  wtM  at  his 
ssloon«  The  Uqnor  thns  sold  is  not  tbe  proximate  cause  of  the  loss, 
as  that  is  due  to  the  Intefrening  wrongfol  act  of  a  third 
(Gage  T.  HarT«y,  70) 

JUDGMBNT& 

1.  JUDGMENT  ON  Bm^IRB  CONTRACT  AS  BAB.— A 
wrongfully  discharged  before  the  end  of  the  period  coYered  by  a 
contract  for  personal  serrlces,  and  paid  the  wages  due  him  up  to 
tlie  time  of  his  discharge,  cannot,  after  suing  tar  and  recorerlng 
damages  for  the  breach  of  the  contract  up  to  the  time  of  suit, 
maintain  anotlier  action  to  recorer  for  the  balance  of  the  period 
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«OTered  1^  tbe  contract.    In  such  caae,  the  first  Judgment  te  a  bar 
to  the  second  salt    (Alio  y.  Nadean,  846.) 

2.  JUDGMBNT  ON  SNTIRB  CONTBAOT  AS  BAB.— A  pereon 
«annot  sever  an  Indivisible  contract,  and  thereby  become  entitled 
to  maintain  several  actions  for  several  breaches  of  it,  simply  by 
limiting  his  claim  for  damages  in  his  earlier  actions  to  less  than 
full  damages.  In  snch  case  it  Is  presumed  that  the  plaintiff  alleged 
and  recovered  In  his  first  action  all  the  damages  that  he  bad  sus- 
tained.   (Alle  v.  Nadean,  846.) 

a  JUDGMENT  ON  BNTIRB  CONTBAOT,  WHEN  A  BAR.— 
Bnt  one  action  can  be  maintained  for  the  breach  of  an  indivisible 
•contract,  and  the  jndgment  in  that  action  Is  a  bar  to  a  second 
suit    (Alio  V.  Nadean,  846.) 

4.  JUDGMBNTS— LIFE  OF.— As  between  the  parties,  a  Judg- 
ment unpaid  remains  In  force  notwithstanding  the  expiration  of  its 
Uen.  It  is  not  presumed  to  be  paid  until  after  the  lapse  of  twenty 
years,  although  after  five  years  it  Is  presumed  that  the  debtor  may 
have  a  valid  defense  against  an  execution,  and  the  law  requires  that 
he  shall  have  an  opportunity  to  show  it  before  hijs  land  is  seised. 
In  such  case  a  scire  facias  should  Issue  before  the  levy  of  the  exe- 
cution.   (Sherrard  v.  Johnston,  680.) 

6.  JUDGMENTS  —  EPFBOT  AS  BVIDBNOB  AGAINST 
STRANGER.— A  decree  of  divorce  is  not  admissible  in  evidence 
against  a  stranger  to  it,  to  show  that  the  property  In  controversy  is 
a  homestead.  (Roulston  v.  Hall,  97.) 

6.  JUDGMENT  LIEN  ON  MORTGAGED  PROPERTY- 
RIGHT  AGAINST  PURCHASER.— Where  mortgaged  property, 
which  has  subsequently  become  subject  to  a  Judgment  lien,  is  pur- 
chased from  the  defendant  and  removed  from  the  state,  the  Judg- 
ment lienholder  may  recover  from  such  purchaser  to  the  extent 
the  value  of  the  property  removed  from  the  state  was  in  excess  of 
the  amount  due  on  the  mortgage,  although  such  purchaser  may  not 
have  had  actual  notice  of  the  Judgment  lien.    (Hamilton  v.  Phillips, 

7.  JUDGMENT  LIEN— RIGHT  AGAINST  PURCHASER  RE- 
MOVING PROPERTY  FROM  STATE.— If  the  power  to  effectuate 
a  Judgment  lien  is  lost  through  the  act  of  a  third  party  in  pur- 
chasing the  property  from  the  defendant  and  removing  It  from 
the  state,  the  Judgment  lienholder  may  recover  from  such  pur- 
chaser to  the  extent  that  he  might  have  satisfied  his  Judgment  out 
of  the  property  if  It  had  not  been  removed,  notwithstanding  the 
purchaser  had  no  actual  notice  of  the  lien.  (Hamilton  v.  Phillips, 
29.) 

a  JUDGMENT  LIEN  —  PROPERTY  REMOVED  FROM 
<X>UNTY.— A  Judgment  lien,  though  suspended  as  to  property  re- 
moved from  the  county,  is  still  a  potential  lijen,  and  may  be  effec- 
tuated as  against  ad  interim  purchasers  for  value  without  actual  no- 
tice through  an  execution  sent  to  the  county  to  which  the  property 
has  been  removed.    (Hamilton  v.  Phillips,  29.) 

9.  JUDGMENTS— LIEN  OF— MORTGAGE  FOR  PURCHASE 
MONEY  AND  OTHER  DEBTS.— If  a  Judgment  debtor,  immedi- 
ately upon  acquiring  land,  executes  a  mortgage  to  secure  the  pur- 
chase money  and  also  an  antecedent  debt,  the  Judgment  must  be 
postponed  to  such  purchase  money,  but  is  superior  to  such  prior 
debt    (Weil  v.  Casey,  644.) 

10.  JUDGMENTS  —  LIEN  OF —MORTGAGE  — PURCHASE 
MONEY.— A  Judgment  debtor  may  purchase  land  and  at  the  time 
that  he  receives  his  conveyance  may  give,  to  secure  any  portion 


JUBIBDICnOK. 

1.  XrRIFDICTTO!e— A  PBOBATB  OOURT  IMS  ■»  Jvrladictlott 
for  tbe  ipeciftc  pof ommMee  «C  parol  eontractB  for  tbb 

of  real  cnmte.  Heaee;  ft  pcnoa  li  not  teived  to  enf oreo 
is  m  court  of  graenl  Jvrtidictioii,  e?«i  though  a 
will  hju  been  proren  In  the  probate  eoart,  and  aneh  court  baa  by 
decree  fixed  the  atatna  «C  the  eatate.    (Sranbang  t.  Fooacon^  49a> 

2.  JTJRISDIGTIOX— NONBESIDENTS-SUBSTiTUTJflD  8SIU 
TICE.'State  eoorts  cannot  acquire  jvriadlctlon  OTer  nonrealdentt 
bj  aabatltuted  proceaa  for  mere  pnrpoaea  of  poraonal  adjndicatioa 
agalnat  them*  but  only  to  adjudicate  with  reference  to  property 
within  the  atate,  or  with  reference  to  the  atatna  of  one  of  her  own 
dtiaena.    (Moyer  t.  Koonts,  837.) 
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8.  JUBISDTOnON-SBBVICB  UPON  NONBBSIDBNTa— Sub- 
stituted serrlce  of  process  witbont  the  state  upon  the  cfalldien  and 
administrator  of  a  d^Bceased  person  la  not  sntficient  to  confer  Jo- 
risdiction  upon  a  state  conrt  to  set  aside  a  decree  of  divorce  obtained 
by  such  deceased  in  his  lifetime.    (Moyer  ▼.  Koonts,  887.) 

See  Judicial  Sales;  Justice  of  the  Peace,  1,  2;  Liens,  8-a 

JUSTICE  OP  THE  PEACE. 

1.  JUSTICE  OP  PEACE-JURISDICTION— PBBSUMPTION.— 
Brery  reasonable  presumption  should  be  indulged  to  uphold  the  Ju- 
risdiction and  proceedings  of  a  justice  of  the  peace.  Hence,  the 
failure  of  the  justice  to  sign  his  name  to  the  judgment  entered  on 
his  docket  does  not  render  the  judgment  void.    (Pulton  v.  State,  854.) 

2.  JUSTICE  OP  PEACE— JURISDICTION.— The  failure  of  a 
justice  of  the  peace,  in  entering  an  adjournment  on  his  docket,  to 
state  the  year  does  not' deprive  him  of  jurisdiction,  as  the  current 
year  must  be  understood  as  haying  been  intended.  (Pulton  ▼• 
State,  864.) 

8.  JUSTICE  OP  PEACE-JURISDICTION— APPEARANCE.— 
If  a  justice  of  the  peace  fails  to  note  in  his  docket  the  place  to 
which  a  case  is  adjourned,  he  loses  jurisdiction,  and  his  judgment 
is  void;  but  a  subsequent  general  appearance  and  adjournment  by 
^'mutual  consent"  revives  the  jurisdiction.    (Fulton  v.  State,  854.) 

4.  JUSTICE  OF  PEACB-JUDGMENTS— PRESUMPTION.— It 
Is  not  absolutely  necessary  for  the  docket  entry  of  a  justice  of  the 
peace  to  show  the  time  when  a  judgment  was  entered;  and  although 
no  date  was  noted  on  the  margin  or  in  the  body  of  the  docket  as  to 
the  time  when  such  judgment  was  in  fact  rendered.  It  is  neverthe- 
less valid,  if  sufficient  appears  to  show  that  it  followed  in  consecu- 
tive order  after  the  hearing  of  proof,  and  upon  the  same  day  that 
the  case  was  called.    (Fulton  v.  State,  864.) 

5.  JUSTICE  OF  PEACE— DOCKET  BNTRIE&-OONCLUSIVE. 
NESS.— An  entry  in  a  justice's  docket  that  "parties  appeared"  is,  in 
the  absence  of  any  qualification,  a  general  appearance;  and,  on  the 
return  of  a  justice  of  the  peace  to  a  writ  of  certiorari,  is  conclusive, 
and  cannot  be  collaterally  attacked  by  extrinsic  evidence,  or  by  the 
statements  of  the  justice  himself.    (Fulton  v.  State,  854.) 

8.  JUSTICB  OF  THE  PEACE— POWER  TO  ALTER  DOCBCET 
AFTER  BNTRT  OF  JUDGMENT.— After  a  justice  of  the  peace  has 
entered  a  final  judgment  upon  which  a  defeated  litigant  has  pro- 
ceeded with  reference  to  an  appeal,  the  justice  has  no  power  to 
change  his  docket  with  respect  to  the  parties  or  subject  matter. 
Hence,  he  cannot,  of  his  own  motion,  change  an  entry  in  the  docket 
to  show  that  the  action  was  dismissed  on  plaintiff's  motion,  instead 
of  the  defendant's  as  recited  In  the  entry.  (McC!ormick  etc.  Co.  v* 
Halvorson,  820.) 

7.  JUSTICB  OF  THE  PEACE-DISMISSAL  OF  ACTION  AF- 
TER  CHANGE  OF  VENUE.— It  is  reversible  error  for  a  justice 
of  the  peace.  Into  whose  court  a  case  has  been  brought  by  the  de- 
fendant upon  a  change  of  venue,  to  dismiss  the  action,  upon  the 
defendant's  ex  parte  application,  seven  days  after  such  change,  in 
the  absence  of  any  agreement  of  the  parties  as  to  the  time  of  trial, 
and  without  the  service  or  issuance  of  a  notice  by  the  justice  stating 
when  and  where  the  trial  would  take  place,  as  required  by  statute. 
(McOormIck  etc.  Oo.  t.  Halvorson,  820.) 

LABOR  AND  TRADES  UNIONS. 

1.  LABOR  UNIONS—RIGHTS  OF.— Laborers  have  the  right  to 
eomblne  and  to  fix  a  price  upon  their  labor  and  refuse  to  work 


IL    IMA.fSm    11IAyP03Q0Pgr  OF.— 


Ujf«  ▼.  PMUdPHiMi  On,  6Q&> 
2.    LAXDIiORD  AXD  T«AJfT-AIBUOKI»  OT  LBASB-NO- 


3.  LiAia>DOSD  AXD  TBXAXT— OH*  hRASMBr-n%t  TwUm  In  re- 
gmrd  to  rofitmcti  tint  wkae  the  pardei  bave  eipicadj  agreed  on 
what  iliall  be  done,  there  li  ■»  looai  tar  the  tanpUeatkm  of  anj- 
ttdiu?  not  ■•  atiinJated  fbi;  li  eqoally  appHeaMe  to  oil  and  gas 
leaaes  aa  ta  ether  contzada.    CAje  t.  FhOaiddpUa  Oo^  G06L) 

4.  LANDLORD  AND  TEXANT— LBASB  OF  OIL  LAin>S-- 
OOXSTRUCTION.— If  the  pardea  to  a  lease  of  oQ  laada  proTide 
tar  a  test  veil  and  what  ahall  be  done  tn  eaae  It  prodneee  oil  In 
pajlnir  qnantitiea,  but  make  no  pfOTfakm  vhat  ahall  be  dme  In  case 
the  wefl  prorea  dry,  there  li  an  Implied  oWgation  <m  the  part  of 
the  leaaee.  If  the  teet  veil  proTea  dry,  to  proceed  with  the  explora- 
tion and  dereiopment  of  the  land  with  reaaonable  dlligenee^  accord- 
ing to  the  naoal  course  of  bnalneaa,  and  a  fiUlnre  to  do  ao  amotmta 
to  an  abandonmoit  which  wlU  aostaln  a  re-entzy  by  the  loewor.  (Aye 
T.  Philadelphia  Co^  WL) 

flea  Watefs  and  Watereonnca.  X 

LARCENY. 

1.  LARCSZNT.— AT  COMMON  LAW,  larceny  eoold  not  be  com- 
mitted of  a  dog.    (State  t.  Langfwd,  740.) 

2.  LARCEXNT— DOGS.— In  a  state  where  doga  are  taxed  aa  per^ 
aonal  property,  they  are  chattels  within  the  meaning  of  a  statute 
defining  larceny,  and  are  therefore  the  subject  of  Un^ny.  (State  t» 
Langford,  748.) 

3.  LA  RCWNT— POSSESSION  AS  BVIBBVCE  OP  GUILT— 
EXPLANATION.— The  presumption  of  guilt  in  larceny  that  the  law 
permits  to  be  drawn  as  a  matter  of  fact  from  the  unexplained  pos- 
aession  of  property  recently  stolen  grows  out  of,  and  rests  solely 
upon,  the  unexplained  possesaioii  tliereof,  and  not  upon  any  altera* 


IlVDEX.  971 

tlons  or  mutations  to  which  the  property  may  have  been  subjected 
while  in  the  defendant's  possession,  or  before  it  reached  his  pos- 
session, and  it  is  error  to  impose  upon  him  the  duty  of  doing  more 
than  to  reasonably  and  credibly  explain  his  possession  of  prop- 
erty alleged  to  have  been  stolen,  in  order  to  remove  the  presumption 
of  guiU  that  may  arise  from  such  possession.  (Williams  v.  State, 
154.) 

4.  LARCENY— POSSESSION  OP  STOLEN  GOODS  AS  EVI- 
DENCE OF  THEFT.— An  instruction  in  a  larceny  case  "that  when 
a  man  is  found  in  possession  of  stolen  cattle,  with  the  mark  or 
brand  changed  into  his,  or  with  his  mark  or  brand  on  the  cattle, 
in  the  absence  of  a  reasonable  and  credible  explanation  of  these 
facts"  an  inference  of  guilt  may  be  drawn,  is  erroneous:  1.  Because 
it  omits  the  legal  requirement  that  the  possession  of  stolen  goods 
must  be  "recent"  after  the  theft,  before  it  can  be  relied  upon  as  a 
basis  for  the  presumption  of  guilt;  and  2.  Because  it  requires  a 
reasonable  and  credible  explanation  from  the  possessor,  not  only 
of  his  possession  of  the  goods,  but  also  of  an  alteration  of  the 
distinguishing  marks  and  brands  on  such  property,  before  such 
explanation  is  permitted  to  acquit  him  of  charge  of  its  larceny.  (Wil- 
liams T.  State,  154.) 

5.  LARCENY— POSSESSION  AS  EVIDENCE  OF  THEFT.— 
Possession  of  stolen  property  must  be  recent  after  the  theft  in 
order  to  impute  guilt  to  the  possessor.  The  presumption  is  stronger 
or  weaker  in  proportion  to  the  period  intervening  between  the  tak- 
ing and  finding,  and  it  may  be  entirely  removed  by  the  lapse  of 
such  time  as  to  render  it  not  improbable  that  the  goods  may  have 
been  taken  by  another  and  passed  to  the  accused.  (Williams  v. 
State,  154.) 

6.  LARCENY— EMBEZZLEMENT— "ACCESS  TO  CONTROL, 
OR  POSSESSION  OF  PROPERTY."— A  farmhand,  who  breaks 
open  a  box  of  wheat  belonging  to  his  employer,  during  the  latter's 
absence  and  without  his  knowledge  or  consent,  and  removes  and 
sells  the  wheat,  it  not  being  specially  intrusted  to  him  for  any 
purpose,  is  guilty  of  larceny  and  not  of  embezzlement.  Such 
felonious  appropriation  does  not  fall  within  the  provisions  of  a 
statute  which  provides  that,  if  an  employ^,  having  "access  to,  con- 
trol, or  possession  of  property"  belonging  to  his  employer,  appro- 
priates such  prox>erty  to  his  own  use,  he  shall  be  deemed  guilty 
of  embezzlement  because  something  more  than  mere  physical 
access,  or  opportunity  of  approach  to  the  thing,  is  required.  There 
must  be  a  relation  of  special  trust  in  regard  to  the  article  appro- 
priated, and  it  must  be  by  virtue  of  such  trust  that  the  employ^ 
has  "access  to  control  or  possession"  of  It    (Colip  v.  State,  322.) 

7.  LARCENY— SUFFICIENCY  OF  VERDICT.— A  verdict  that 
a  defendant,  charged  in  an  information  with  petit  larceny,  Is  "guilty 
as  charged  In  the  indictment,"  is  equivalent  to  a  finding  that  he  is 
guilty  of  petit  larceny.  The  misnomer  of  the  information  is  a  mere 
irregularity,  by  which  the  accused  is  not  prejudiced.  (Colip  v.  State, 
322.) 

8.  LA  RCENY— VALIDITY  OF  JUDGMENT  —  INDETERMI- 
NATE SENTENCE  ACT  —  CONSTRUCTION  OF  STATUTES.— 
That  portion  of  the  Indiana  statute  making  a  fine,  not  exceeding 
five  hundred  dollars,  a  part  of  the  penalty  for  petit  larceny,  was  not 
repealed  by  the  Indiana  indeterminate  sentence  act  of  1897.  Hence, 
a  Judgment  upon  a  conviction  for  petit  larceny  is  not  erroneous 
because  It  includes  a  fine  of  one  dollar,  as  well  as  the  imprison- 
ment provided  for  in  the  indeterminate  sentence  law.  (Golip  v. 
State,  322.) 

See  Railroad  Companies,  19,  23,  24. 


WUJUI    TEST&— It 


X    UBEU-^TCrDICTTTB  DAXAGKB  aay  be  mwsrded  tai  an 
tv%Q  for  llbcL  vfanv  tke  pwtiBcatiaK  was  ■■llrlui,    (Petenoii  ▼. 
Weatera  UalM  TeL  Oa,  SOL) 

4.  UBKL— SXCBSSITK  DAMAGB&— Wboa  fke  only  pablica- 
tKMi  of  a  Iffulci  vritiBs  kaa  beea  a  ttaaamitMioa  by  one  a^ent  of 
a  teiesTaph  roaipaBy  to  ■nether  asent  eC  tbe  same  eompany,  a  Ter- 
di<rt  of  two  tfaoosand  deOan  egilnet  tbe  telcciaph  t^nm^^w^  ^  ^z- 
r*^94Te.    (Pietenea  t.  WeHen  UaleB  Td.  CSau,  802:) 

5l  LlBEI^ETiDENCB-OPINION&--Ia  an  action  tor  Ubel  tt 
is  not  competent  for  a  witncie  to  giTe  his  ^Inkm,  aa  eTidence,  aa 
to  tbe  porpoae  of  the  defendant  In  pnUishina  or  posting  the  alkqied 
UbeloiM  pqhiicatlonL    iSoloman  t.  Amoican  Iter,  gri^jfj^gf^  so&) 

See  BmeotH^  & 

UCKNSBTAX. 
flee  CoKporationik  2. 

UKNflL 

1.  LIENS  CREATED  BY  STATUTE  cannot  be  eKtended  by  ■»• 
tcvpeL    (Glle  ▼.  Atkina,  841.) 

2.  UENS-OOHPUTATION  OF  TQIB.— Under  a  sUtnte  Cf«at- 
Ing  a  lien  on  all  colta  nntfl  the  f oel  Is  six  months  old,  to  secure  the 
■errloe  fee  for  the  stallion,  a  colt  fosled  on  the  12th  ^  July  be- 
comes six  months'  old  at  the  beginning  of  ttie  11th  ^  the  snbee- 
qnent  January,  and  the  statutory  Hen  upon  the  colt  expires  at  that 
time.    (GQe  t.  Atkins,  841.) 

8.  LIENS— JUBISDIOnON  OF  EQUITY.— Gonrts  of  equity, 
haying  acquired  jnrisdlction  for  other  pnrpoees,  may  ordor  sales  of 
property  to  satisfy  Hens.    (Aldine  Iffg.  Ga  t.  Phillips,  880.) 

4.  LIENS-JURISDICTION  OF  EQUITY  TO  ENFORCE.— 
Courts  of  equity  have  no  jurisdiction  to  enforce  payment  of  liens 
by  foreclosure  upon  a  bill  filed  for  that  purpose  only.  (Aldine  Mfg; 
Co.  T.  Phillips,  380.) 
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6.   libn— jubisdionon  of  bquitt  to  foreclose.^ 

The  statutory  Uen  of  a  corporation  upon  Its  stock  for  the  debt  of  a 
stockholder  cannot  be  enforced  In  equity  If  the  remedy  at  law  Is 
adequate.    lAldlne  Mfg.  Co.  v.  Phillips,  880.) 

d.  UENEt-JURISDIOTION  OF  EQUITY  TO  FOBEOLOSB.— 
i^lthough  an  accounting  Is  asked  In  a  blU  by  a  corporation  to  fore- 
close a  lien  upon  stock  for  the  debt  of  the  stockholder,  equity  does 
not  tliereby  acquire  Jurisdiction  In  the  absence  of  anything  to  show 
that  the  claim  Is  not  one  with  which  a  court  of  law  can  deal  as  an 
open  account  and  enforce  by  Judgment  and  execution.  (Aldlne  Mfg. 
Ck>.  T.  PhlUlps,  880.) 

7.  LIENS— RIGHT  TO  SELU— A  common-law  lien  gives  the 
party  detaining  the  chattel  the  right  to  hold  It  as  a  pledge  or  secur- 
ity for  the  debt,  but  not  to  sell  It    (Aldlne  Mfg.  Oo.  j(.  PhlUlps,  880.) 

See  Attorney  and  Client,  1;  Chattel  Mortgagei^;  Bzecutions,  12;  Inn- 
keepers, 1,  2;  Judgments,  6-11;  Sales,  6;  Taxes,  2;  6;  Vendor  and 
Purchaser,  2^  8. 

LIMITATION  OF  ACTION& 

l  LIMITATION  OF  ACTIONS-VESTED  RIGHT&-OONSTI- 
TUTIONAL  LAW.— If  the  statute  of  limitations  has  run  against  a 
demand,  the  demand  Is  gone,  for  the  reason  that  the  defense  of  the 
bar  of  the  statute  Is  a  vested  right  which  the  legislature  cannot 
take  away,  either  by  repeal  or  affirmative  act  This  rule  applies 
whether  the  limitation  affects  real  or  personal  property,  or  a  claim 
on  contract  or  sounding  In  tort  The  right  to  the  defense  of  the 
statute,  when  fully  vested,  Is  as  valuable  a  property  right  as  a  right 
of  action  and  is  equally  subject  to  constitutional  protectlcm.  (Eln- 
gartner  v.  Illinois  Steel  Co.,  871.) 

2.  LIMITATION  OF  ACTIONS-VESTED  BIGHTS.— A  com- 
pleted period  of  statutory  limitation  upon  the  enforcement  of  a 
claim  not  only  takes  away  the  remedy  for  such  enforcement,  but 
the  dalm  also,  and  the  bar  of  the  statute  becomes  a  vested  right 
(Elngartner  v.  Illinois  Steel  Co.,  871.) 

8.  LIMITATION  OF  ACTION&-DBFHNSB-VBSTDD  RIGHT 
—CONFLICT  OF  LAWS.— If  the  operation  of  the  statute  of  limita- 
tions upon  the  remedy  Is  complete,  the  right  to  the  benefit  of  the 
bar  thus  created  Is  property,  and  protected  as  such  by  constitutional 
guaranty,  like  any  other  proper^,  and  such  protection  goes  with 
Its  possessor  Into  any  jurisdiction  Into  which  he  may  traveL  (Eln- 
gartner V.  Illinois  Steel  Co.,  871.) 

4.  LIMITATION  OF  ACTIONS-CONFLICT  OF  LAWS.— If  a 
eltlsen  of  one  state  having  a  claim  against  another  such  citizen  al- 
lows the  period  limited  by  law  for  Its  enforcement  to  expire,  he  can- 
not then  go  Into  another  state  and  enforce  sueh  dalm  In  its  courts. 
In  such  case  the  defense  of  the  statute  of  limitations  is  a  vested 
property  right  subject  to  constitutional  protectloii.  (BUngartner  ▼• 
nilnols  Steel  Co..  871.) 

See  Trusts,  4» 

MANDAMTJ& 

L  MANDAMUS  IN  AID  OF  BXBCUTION.-Mimdamus  does 
not  He  to  compel  a  sheriff  to  sell  real  estate  levied  upon  by  him 
under  an  execution  upon  an  ordinary  money  Judgment.  Adequate 
legal  remedies  exist  at  law,  in  such  case,  against  the  sheriff  for  his 
neglect  of  duty.    (State  v.  Cone,  150.) 
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4.  INSUSANClff-AGaiDENT— INJX7BY  FROM  I^IFTINt}.— If  s 
penon  fnsoFed  under  an  accident  policy,  providing  that  it  shall  not 
cover  Injnrlea  from  llftlngy"  rnpturea  a  Uood  venel  of  the  atomadi, 
causing  death,  by  lifting  a  heavy  cyllnder>head  In  the  coarse  of  his 
employment,  a  recovery  may  be  had  under  the  policy,  if  the  appli- 
cation tor  insurance  notified  the  insurer  of  the  nature  of  the  occupy* 
tion  of  the  insured.    (Standard  etc  Ins.  Oa  v.  Schmaltz,  112.) 

6.  IN8URANOB— ACCIDISNT— HVIDBNGB.— In  an  action  on  an 
accident  insurance  policy,  where  death  Is  alleged  to  have  been 
caused  by  the  rupture  of  a  blood  vessel,  resulting  from  lifting  a 
heavy  cylinder-head,  it  is  proper  to  permit  a  physician,  who  has  tes- 
tified on  cross-examination  "that  it  was  not  necessary  that  there 
should  be  an  unusual  Jerk  or  slip  to  rupture  a  blood  vessel  In  the 
stomach,  but  that  it  might  be  ruptmred  by  over-exertion,  or  by  ex- 
cessive lifting  in  the  usual  way,**  to  testify,  on  redirect  examination, 
"that  such  a  rupture  would  more  likely  be  caused  by  a  jerk  or 
wrench  of  the  body.**    (Standard  etc  Ins.  Oa  v.  Schmalts,  112.) 

a  IN8URAN0B-AGC?IDBNT— BVIDBNGB.— In  an  action  on  an 
accident  insurance  policy,  the  admission  of  the  testimony  of  the  de- 
cedent's physician,  detailing  a  declaration  by  the  decedent  made  to 
him  as  to  the  cause  of  injury,  and  how  It  happened,  is  harmleas  er- 
ror, if  such  evidence  merely  corroborates  facts  all^^  In  the  com- 
plaint and  undisputed  by  the  answer  or  evidoicc  (Standard  etc 
Ins.  Ca  V.  Schmalts,  112.) 

7.  INSURANOB— WHAT  IS  NOT  WAIVBR  OF  ABBFTRA- 
XION.— Neither  the  failure  to  admit  liability  nor  the  demand  for 
arbitration  is  equivalent  to  denial  of  liability  which  amounts  to 
a  walv^  of  arbitration,  for  the  reason  that  in  case  of  such  denial 
the  dispute  is  not  about  the  amount  of  loss.  (Western  Assur.  Go.  v. 
Hall,  48.) 

&  INSURANCB^-RBFUSAIi  TO  ARBITRATB— WHAT  NOT 
8UFFIG1E1NT  BXGUSB  FOR.— A  refusal  to  allow  arbitrators  to 
proceed,  merely  alleging  that  the  umpire  and  the  appraiser  appointed 
by  the  Insurer  are  Interested  parties  and  employed  by  the  Insurer, 
without  any  proof  of  Interest,  partiality,  or  other  incompetence.  Is 
not  a  sufficient  excuse  for  a  failure  to  arbitrate  as  required  by  the 
policy.    (Western  Assur.  Ck).  v.  Hall,  48.) 

9.  INSURANGB-ARBITRATION— WHO  MAT  BS  ABBFTRA- 
TOBS.— Where,  In  case  of  disagreement  as  to  loss,  an  insurance 
policy  provides  that  the  loss  may  be  appraised  by  arbitrators,  the 
parties  are  not  bound  to  submit  to  an  appraisement  by  Interested 
or  otherwise  Incompetent  parties.    (Western  Assur.  Go.  v.  Hall,  48.) 

10.  INSURANCR-RVIDBNCB  OF  LOSS  WHBRB  NO  AWARD 
BY  ARBITRATORS.— In  an  action  on  a  fire  Insurance  policy,  evi- 
dence as  to  loss  Is  properly  admitted,  where  there  has  been  no  award 
by  arbitrators  In  accordance  with  the  terms  of  the  policy.  (Western 
Assur.  Ck>.  V.  Hall,  48.) 

11.  INSURANCE— FAILURE  TO  ARBITRATB— BFFB(Tr  OF.— 
If  the  failure  to  arbitrate  is  due  to  the  fault  of  the  insured,  it  is  a 
defense  to  an  action  on  the  policy,  but,  if  due  to  the  fault  of  the 
insurer,  the  lack  of  an  award  is  not  available  to  defeat  a  reoovor. 
(Western  Assur.  Ck>.  v.  Hall,  48.) 

12.  INSURANCE-WHEN  NOT  REQUIRED  TO  ARBITRATB.— 
After  disagreement  as  to  loss  and  a  request  by  either  party  for 
arbitration,  both  parties  are  under  a  duty  to  act  In  good  faith  to 
have  the  loss  ascertained  as  provided  by  the  policy;  and  if  either 
In  bad  faith  prevents  such  ascertainment  by  refusing  to  proceed, 
or  by  insisting  on  the  selection  of  Improper  arbitrators,  or  by  undue 
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Interference  with  them  after  their  selection,  the  other  party  Hi 
tiiereby  absolved  from  further  obligation  to  arbitrate.  (Western 
Asanr.  Ga  v.  Hall,  48.) 

13.  INSURANCB-ARBITRATION— RIGHT  TO  SUB.— Whfle  a 
proyislon .  f or  arbitration  In  an  insurance  policy  Is  binding,  It  is 
collateral  to  the  contract  for  Insurance,  and  If  it  fails  of  accomplish- 
ment without  fault  of  the  parties,  they  are  relegated  to  their  legal, 
rights  Independent  thereof.    (Western  Assur.  Go.  r.  Hall,  48.) 

14.  INSURANGB  —  CONSTRUCTION  OF  STIPULATION.— 
Where  an  insurance  policy  contains  a  proyision  that  the  policy  shall 
be  void  "If,  with  the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings be  commenced,*'  the  knowledge  of  such  proceedings  need 
not  antedate  or  coexist  with  their  commencement,  but  Is  required 
only  when  the  papers  are  served,  and  the  forfeiture  takes  effect  at 
that  time.    (Norrls  t.  Hartford  Ins.  Go.,  766.) 

15.  INSURANGB  POLICY— GONSTRUCTION.-If  a  clause  in  an 
iQSurance  policy  is  susceptible  of  two  interpretations,  that  will  be 
adopted  which  is  most  favorable  to  the  insured,  in  order  to,  in- 
demnify him  for  the  loss  which  he  has  sustained.  (Forest  City 
Ins.  Co.  T.  Hardesty,  161.) 

16.  INSURANCB-FIRB-ACTION  BY  ADMINISTRATOR  OF 
INSURED.— Where,  by  the  terms  of  an  insurance  policy,  the  com- 
pany agrees  to  "make  good  unto  the  said  assured,  his  executors, 
administrators,  and  assigns'*  all  such  loss  or  damage  as  shall. happen 
by  fire,  an  administrator  may  maintain  an  action  on  the  policy  to 
recover  for  a  loss  occurring  after  the  death  of  the  insured.  (Forest 
City  Ins.  Co.  t.  Hardesty,  161.) 

17.  INSURANCB-FIRB-CHANGB  OF  TITLB— DBATH  OF 
INSURED. — ^Under  an  insurance  policy  which  contains  a  clause  that 
**\t  any  change  takes  place  in  the  title"  in  the  property  the  policy 
shall  be  void,  the  death  of  the  insured  does  not  work  such  a  change 
of  title  as  to  make  the  policy  void.  (Forest  City  Ins.  Ca  t.  Hardes- 
ty, 101.) 

1&  INSURANCB-FORFBITURB-POWBR  OF  LOCAL  AGBNT 
TO  WAIVB.— A  local  agent  of  an  insurance  company,  who  has 
power  to  make  contracts  of  insurance  in  the  name  of  the  com- 
pany, to  issue  policies,  to  receive  premiums  therefor,  and  who  Is 
«*lothed  with  all  the  authority  of  his  principal  with  respect  to  such 
matters,  has  power  to  waive  a  condition  of  the  policy.  Hence,  if 
a  policy  upon  mortgaged  property  provides  that  It  shall  become  ab- 
s<dutely  void  upon  the  commencement  of  proceedings  for  the  fore- 
closure of  the  mortgage,  without  the  written  consent  of  the  com- 
pany, and  the  property  is  advertised  for  sale,  under  the  terms  of 
the  mortgage,  because  of  tfie  nonpayment  of  taxes,  there  is  a  for- 
feiture of  the  policy,  but  if  the  local  agent,  being  advised  of  the 
advertisement  for  such  sale,  takes  no  action  toward  a  cancella- 
tion of  the  policy,  his  conduct  amounts  to  a  waiver  of  the  forfeiture, 
although  the  policy  declares  that  the  company's  secretary  alone  can 
waive  conditions  therein.  (Springfield  etc  Co.  t.  Trader's  Ins.  Co., 
621.) 

19.  INSURANGB-FORFBITURB  BY  COMMBNGBMBNT  OF 
FORBGLOSURB  PROGBEDIN6S.— If  a  policy  of  insurance  upon 
mortgaged  property  expressly  provides  that  it  shall  become  abso- 
lutely void  upon  the  commencement  of  proceedings  for  the  fore- 
closure of  the  mortgage,  without  the  written  consent  of  the  in- 
surance company,  and  the  mortgage,  by  its  terms.  Is  subject  to 
foreclosure,  if  the  taxes  on  the  mortgaged  property  are  permitted 
to  become  delinquent,  the  policy  becomes  void,  when  the  prop- 
erty is  adveriised  for  sale  on  account  of  such  default,  unless  the 
breach  la  waived.    (Springfield  etc.  Go.  v.  Traders'  Ins.  Co.,  521.) 
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90l  IMSUBANOa  —  OOMMBNCBICHNT  OF  F0BBCL08TJRO 
PBOCBBDINOB— WHAT  16.— The  adyertisement  of  mortgA^ed 
pmo&ctj  for  Bate*  as  proyided  by  the  mortsage,  is  Uie  eommence- 
ment  of  foredosare  proceedings,  within  the  meaning  of  a  policy  of 
Insurance  whkh  proTides  that  it  shall  be  absolnteiy  Told  upon  the 
commencement  of  proceedings  for  the  foreclosure  of  tlie  mortgage. 
(Sprtnglleld  etc.  Co.  t.  Traders^  Ins.  Go.,  521.) 

*  21.  INSURANGB-FORFBirUBB  FOB  ADDinONAL  INSUB- 
ANOB— NOnOB  TO  COMPANY.— Where  an  Insoiance  policy  la, 
by  Its  term%  declared  to  be  Toid,  if,  at  the  time  of  its  issuance, 
there  was  other  Insurance  on  the  property,  the  fact  that  other 
insurance  existed  on  the  property  will  not  cause  a  forfeiture  of  the 
policy,  when  the  insurance  company  had  imputed  notice,  throui^ 
its  agent  of  the  existence  of  such  insurance.  (McBryde  t.  South 
Carolina  Ins.  Co.,  769.) 

22.  IN8UBANCB— PROOF  OF  L0S&-OBJBCTION  TO.— Where 
the  proof  of  loss  is  not  made  in  strict  conformity  with  the  form 
prescribed  by  the  policy,  the  insurance  company  waives  the  right 
to  object  'to  the  form  of  such  proof  by  falling  to  object  to  the 
proofs  and  not  requiring  other  proper  eyidence.  and  by  contesting 
the  case  upon  its  merits.  (McBryde  t.  South  Carolina  Ina.  Co.,  760.) 

28.  INSUBANCB-MUTUAL-WAIVBR.— The  doctrine  of  waiver 
as  applied  to  ordinary  insurance  companies  is  appUcaUe  to  mutnal 
insurance  companies.    (McBryde  t.  South  Carolina  Ins.  Col,  760.) 

24.  n^UBANCB— PLBADING  DBFBNSB.— In  an  action  on  an 
insurance  policy,  containing  a  provision  that  the  policy  shall  be 
▼old  if  the  insured  has  knowledge  of  the  commencemmt  of  fore- 
closure  proceedings  against  any  property  covered  by  the  policy,  aa 
answtf,  which  sets  up  as  a  defense  a  breach  of  this  provlsloii^  la 
good  on  demurrer.    (Norris  v.  Hartford  Ins.  Co.,  76KL) 

Bee  Gifts,  2^  S;  Homesteads,  2;  Trugta»  & 

INTHBBST. 
Bee  Negotiable  Instruments,  12;  Suretyihlp,  5-1L 

INTOXICATING  UQUOBS. 

1.  UQUOBS-DISPIUNSABY  LAW— CONTBABAND.— Liquors 
purchased  outside  the  state  of  South  Carolina  for  personal  use  are 
not  contraband  simply  because  the  packages  in  which  they  come 
do  not  have  attached  to  them  certlflcates  as  reguired  by  the  dis- 
pensary law.    (State  v.  McGee,  741.) 

2.  INTOXICATING  LIQUORS  —  CIVIL  LIABILITT  OV 
SALOON- KBBPBB.— If  money  Is  taken  from  a  person  by  a  tlilrcl 
psrty,  while  the  former  Is  Intoxicated  and  incapacitated  on  liquor 
sold  him  in  a  saloon,  the  saloon-keeper  is  not  liable  for  the  lom, 
under  a  statute  requiring  him  to  give  a  bond  conditioned  to  pay  aU 
damages  that  may  be  occasioned  by  reason  of  liquor  sold  at  his 
ssloon.  The  Uquor  thus  sold  Is  not  the  proximate  cause  of  the  los8» 
as  that  is  due  to  the  intervening  wrongful  act  of  a  third  person. 
(Gage  V.  Harvey,  700 

JI7DGMBNT8L 

1.    JUDGMENT  ON  BNTIBB  CONTBACT  AS  BAB.— A  penoa 

wrongfully  discharged  before  the  end  of  the  period  covered  by  m 
contract  for  personal  services,  and  paid  the  wages  due  him  up  te 
the  time  of  his  discharge,  cannot,  after  suing  for  and  recovering 
damages  for  the  breach  of  the  contract  up  to  the  time  of  suit, 
maintain  another  action  to  recover  tor  the  balance  of  the  period 


Index.  967 

'COTcred  bj  the  contract    In  such  case,  the  first  Judgment  Is  a  bar 
to  the  second  soft    (Alle  y.  Nadean«  846.) 

2.  JUDOMBXNT  ON  BNTIRB  CONTRAOT  AS  BAB.— A  person 
cannot  sever  an  indiyislble  contract,  and  thereby  become  entitled 
to  maintain  several  actions  for  several  breaches  of  it,  simply  by 
limiting  his  claim  for  damages  in  his  earlier  actions  to  less  than 
full  damages.  In  such  case  it  is  presumed  that  the  plaintiff  alleged 
and  recovered  in  his  first  action  all  the  damages  that  he  had  sus- 
tained.   (Alie  V.  Nadeau,  846.) 

&  JTJDGMSNT  ON  BNTIRE  CONTRAOT,  WHEN  A  BAB.— 
But  one  action  can  be  maintained  for  the  breach  of  an  indivisible 
contract,  and  the  judgment  in  that  action  is  a  bar  to  a  second 
suit.    (Alie  V.  Nadeau,  846.) 

4.  JUDGMENTS— LIFB  OF.— As  between  the  parties,  a  Judg- 
ment unpaid  remains  in  force  notwithstanding  the  expiration  of  its 
lien.  It  is  not  presumed  to  be  paid  until  after  the  lapse  of  twenty 
years,  although  after  five  years  it  is  presumed  that  the  debtor  may 
have  a  valid  defense  against  an  execution,  and  the  law  rcQUires  that 
lie  shall  have  an  opportunity  to  show  it  before  h^  land  is  seised. 
In  such  case  a  scire  facias  should  issue  before  the  levy  of  the  exe- 
eotlon.    (Sherrard  v.  Johnston,  680.) 

6.  JUDGMENTS  —  EFFECT  AS  EVIDENCE  AGAINST 
STRANGER. — ^A  decree  of  divorce  is  not  admissible  in  evidence 
against  a  stranger  to  it,  to  show  that  the  property  in  controversy  is 
a  homestead.  (Boulston  v.  Hall,  07.) 

a  JUDGMENT  LIEN  ON  MORTGAGED  PROPERTY- 
RIGHT  AGAINST  PURCHASER.— Where  mortgaged  property, 
which  has  subsequently  become  subject  to  a  Judgment  lien,  is  pur- 
chased from  the  defendant  and  removed  from  the  state,  the  Judg- 
ment lienholder  may  recover  from  such  purchaser  to  the  extent 
the  value  of  the  property  removed  from  the  state  was  in  excess  of 
the  amount  due  on  the  mortgage,  although  such  purchaser  may  not 
have  had  actual  notice  of  the  Judgment  lien.  (Hamilton  v.  Phillips, 
20.) 

7.  JUDGMENT  LIEN— RIGHT  AGAINST  PURCHASER  RE- 
MOVING PROPERTY  FROM  STATE.— If  the  power  to  effectuate 
a  Judgment  lien  is  lost  through  the  act  of  a  third  party  in  pur- 
chasing the  property  from  the  defendant  and  removing  it  from 
the  state,  the  Judgment  lienholder  may  recover  from  such  pur- 
chaser to  the  extent  that  he  might  have  satisfied  his  Judgment  out 
of  the  property  if  it  had  not  been  removed,  notwithstanding  the 
purchaser  had  no  actual  notice  of  the  lien.  (Hamilton  v.  Phillips, 
29.) 

a  JUDGMENT  LIEN  —  PROPERTY  REMOVED  FROM 
COUNTY.— A  Judgment  lien,  though  suspended  as  to  property  re- 
moved from  the  county,  is  still  a  potential  lien,  and  may  be  effec- 
tuated as  against  ad  interim  purchasers  for  value  without  actual  no- 
tice through  an  execution  sent  to  the  county  to  which  the  property 
has  been  removed.    (Hamilton  v.  Phillips,  29.) 

9.  JUDGMENTS— LIEN  OF— MORTGAGE  FOR  PURCHASE 
MONEY  AND  OTHER  DEBTS.— If  a  Judgment  debtor,  immedi- 
ately upon  acquiring  land,  executes  a  mortgage  to  secure  the  pur- 
chase money  and  also  an  antecedent  debt,  the  Judgment  must  be 
postponed  to  such  purchase  money,  but  is  superior  to  such  prior 
debt.    (Weil  v.  Casey,  644.) 

10.  JUDGMENTS  —  LIEN  OF  —MORTGAGE  — PURCHASE 
MONEY.— A  Judgment  debtor  may  purchase  land  and  at  the  time 
that  he  receives  his  conveyance  may  give,  to  secure  any  portion 
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«f  tlM  purcbase  prio^  ^  mortgage,  which  takes  preeedenee  over 
the  Jnd^ent  as  m  Uen  on  the  land  pnrchaaed.    (WeQ  t.  Casey.  (M4.> 

U.  JUDGMSNT8  —  LIBN  OF  —  MOBT6AGB  FOR  OTHB& 
THAN  PUBGHA8S  MONEY.— U,  upon  acquiring  land,  the  judg- 
ment debtor  Immediately  executes  a  mortgage,  not  for  the  purchase 
money*  the  Uen  of  such  mortgage  is  subordinate  to  that  <tf  the 
Judgment   (Weil  t.  Casey*  G4i.) 

1&  JUDGMBNTfr-BBLIBF  FROM  FRAUD  AND  HI8TAKIL-A 
Judgment,  free  from  Jurisdictional  defects,  cannot  be  relleTed 
against  for  firaud  or  mistake  going  to  the  Judgment  itsdf,  after  the 
term  when  it  was  rendered  and  the  time  prescribed  by  statute  haa 
expired,  except  by  an  independent  action  in  equity.  (Zinc  Carbonate 
Ca  T.  First  Nat  Bank,  845.) 

18.  JUDOMBNT8.-RBLIBF  FROM  THB  INBQUITABIiB  USB 
Qi  a  Judgment  must  be  sought  by  motion  in  the  action  wherebii 
the  Judgment  was  rendered,  when  the  time  limited  by  statute  for 
opening  the  Judgment  has  not  expired,  or  the  court  had  no  Jurls- 
dictioa  to  enter  it  or  the  time  limited  by  statute  for  openlnir  the 
Judgment  has  expired,  and  its  inequitable  use  only  is  complained 
of.    (Zinc  Carbonate  Co.  t.  First  Nat  Bank,  845.) 

14.  .TUDOMBNTS-SBTTING  ASIDE  FOR  FRAUD.— A  Judg- 
ment fraudulent  as  to  the  debtor  cannot  be  set  aside  by  ciedltors 
unless  there  is  collusion  or  fraud  as  to  them.  The  same  rule  i^ 
plies  when  the  Judgment  is  not  fraudulent  or  Toid.  but  merdy 
irregular.    (Sherrard  t.  Johnston,  680.) 

See  Appeal,  7;  Attorney  and  Client  5;  0>tenancy,  4;Bxecutlons,  7-10; 
Bxecutors  and  Administrators,  6;  Justices  of  PeaeOb  4-6L 

JUDICIAL  SALB& 

JTDK^AL  SAI.B1*— VALIDITY-OOLLATBBAIi  ATTA(3K— 
BQUITY  JURISDICTION.— A  statute  proylding  that  "sales  of  real 
estate  may  be  made  under  the  proTlslons  of  a  will*  without  the 
executor  glTing  bond  when  the  will  so  provides"  does  not  apply 
when  the  testatrix  in  her  will  requests  that  '^o  official  bond  be 
required  to  be  filed  by  the  executor  in  his  said  capacity,"  and  the 
will  makes  no  proTlslon  for  the  sale  of  real  estate.  H^ice,  a  pro- 
bate decree  licensing  the  sale  of  land  in  such  case  by  an  executor 
without  his  giving  bond  Is  void  and  renders  the  sale  invalid,  sub- 
jecting both  decree  and  sale  to  collateral  attack,  though  no  i^peal 
Is  taken.  A  complainant  however,  who  is  not  in  possession  of  the 
land,  has  a  complete  and  adequate  remedy  at  law,  and  cannot 
maintain  a  bill  in  equity  to  remove  the  alleged  cloud  upon  his  title 
arising  from  the  executor's  deed.    (Snow  v.  Russell,  8500 

JURISDICTION. 

1.  JURISDICTION.— A  PROBATB  COUBT  has  no  Jurisdiction 
over  actions  for  the  specific  performance  of  parol  contracts  for  the 
conveyance  of  real  estate.  Hence,  a  person  is  not  barred  to  enforce 
such  a  contract  in  a  court  of  general  Jurisdiction,  even  though  a 
will  has  been  proven  in  the  probate  court  and  such  court  has  by 
decree  fixed  the  status  of  the  estate.    (Svanburg  v.  Fosseen,  490.) 

2.  JURISDICTION— NONRBSIDBNTS—SUBSTITUTBD  SBIU 
VICB.— State  courts  cannot  acquire  Jurisdiction  over  nonresidents 
by  substituted  process  for  mere  purposes  of  personal  adjudication 
against  them,  but  only  to  adjudicate  with  reference  to  property 
within  the  state,  or  with  reference  to  the  status  of  one  of  her  own 
cttisens.    (Meyer  v.  Koontz,  837.) 
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8.  JUBISDTOnON-SBBVICB  UPON  NONBBSIDBNTa— Sub- 
stituted senrice  of  process  without  the  state  upon  the  childien  and 
administrator  of  a  ^peceased  person  is  not  sut&clent  to  confer  ju- 
risdiction upon  a  state  court  to  set  aside  a  decree  of  divorce  obtained 
by  such  deceased  in  his  lifetime.    (Moyer  ▼.  Koonts,  887.) 

See  Judicial  Sales;  Justice  of  the  Peace,  1,  2;  Liens,  8^ 

JUSTICE  OP  THE  PBACB. 

1.  JUSmCB  OP  PBACB-JURISDICTION— PRESUMPTION.— 
Every  reasonable  presumption  should  be  Indulged  to  uphold  the  ju- 
risdiction and  proceedings  of  a  justice  of  the  peace.  Hence,  the 
faUure  of  the  justice  to  sign  his  name  to  the  judgment  entered  on 
bis  docket  does  not  render  the  judgment  void.    (Pulton  v.  State,  854.) 

2.  JUSTICE  OP  PEACE— JURISDICmON.— The  failure  of  a 
justice  of  the  peace,  in  entering  an  adjournment  on  his  docket,  to 
state  the  year  does  not  deprive  him  of  jurisdiction,  as  the  current 
year  must  be  understood  as  having  been  intended.  (Fulton  v. 
State,  864.) 

8.  JUSTICE  OF  PBACB-JURISDICTION— APPEARANCE.— 
If  a  justice  of  the  peace  fails  to  note  In  his  docket  the  place  to 
which  a  case  is  adjourned,  he  loses  jurisdiction,  and  liis  judgment 
is  void;  but  a  subsequent  general  appearance  and  adjournment  by 
*^utual  consent"  revives  the  jurisdiction.    (Fulton  v.  State,  854.) 

4.  JUSTICE  OP  PEACE-JUDGMENTS— PRESUMPTION.— It 
is  not  absolutely  necessary  for  the  docket  entry  of  a  justice  of  the 
peace  to  show  the  time  when  a  judgment  was  entered;  and  although 
no  date  was  noted  on  the  margin  or  in  the  body  of  the  docket  as  to 
the  time  when  such  judgment  was  in  fact  rendered,  it  is  neverthe- 
less valid,  if  sufiQoient  appears  to  show  that  it  followed  in  consecu- 
tive order  after  the  hearing  of  proof,  and  upon  the  same  day  that 
the  case  was  called.    (Pulton  v.  State,  854.) 

5.  JUSTICE  OP  PEACE— DOCKET  ENTRIES— CONCLUSIVE- 
NESS.— An  entry  in  a  justice's  docket  that  ''parties  appeared*'  is,  in 
the  absence  of  any  qualification,  a  general  appearance;  and,  on  the 
return  of  a  justice  of  the  peace  to  a  writ  of  certiorari,  is  conclusive, 
and  cannot  be  collaterally  attacked  by  extrinsic  evidence,  or  by  the 
statements  of  the  justice  himself.    (Pulton  v.  State,  854.) 

a  JUSTICE  OF  THE  PEACE— POWER  TO  ALTER  DOCKET 
AFTER  ENTRY  OF  JUDGMENT.— After  a  justice  of  the  peace  has 
entered  a  final  judgment  upon  which  a  defeated  litigant  has  pro- 
ceeded with  reference  to  an  appeal,  the  justice  has  no  power  to 
change  his  docket  with  respect  to  the  parties  or  subject  matter. 
Hence,  he  cannot,  of  his  own  motion,  change  an  entry  In  the  docket 
to  show  that  the  action  was  dismissed  on  plaintlflTs  motion,  instead 
of  the  defendant's  as  recited  in  the  entry.  (McCormlck  etc.  Co.  v* 
Halvorson,  820.) 

7.  JUSTICE  OF  THE  PEACE-DISMISSAL  OF  ACTION  AF- 
TER CHANGE  OF  VENUE.— It  is  reversible  error  for  a  justice 
of  the  peace,  into  whose  court  a  case  has  been  brought  by  the  de- 
fendant upon  a  change  of  venue,  to  dismiss  the  action,  upon  the 
defendant's  ex  parte  application,  seven  days  after  such  change,  in 
the  absence  of  any  agreement  of  the  parties  as  to  the  time  of  trial, 
and  without  the  service  or  Issuance  of  a  notice  by  the  justice  stating 
when  and  where  the  trial  would  take  place,  as  required  by  statute. 
(McCormlck  etc.  Oa  t.  Halvorson,  820.) 

LABOR  AND  TRADES  UNIONS. 

1.  LABOR  UNIONS— RIGHTS  OF.— Laborers  have  the  right  to 
eombine  and  to  fix  a  price  upon  their  labor  and  refuse  to  work 
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uiloM  ttOLt  pctee  to  oMalned.  Tb^  may  me  penmasIoD  to  InAoee 
wamx  to  Jotn  tbelr  organliAtloii,  or  to  refnae  to  work  ezoept  for  an 
ostabllahed  wage,  and  tliey  may  preeent  their  cauae  to  tlie  paHaHe 
in  newspivwre  or  dreolara*  In  a  peaceable  way,  and  with  no  attempt 
at  coercion,  bvt  the  law  doea  not  permit  them  to  nie  f oree,  Tidience, 
or  threats  thereof,  or  intimidation  or  coercion.  (Beck  t.  Ballwaj  c^ 
Union,  421.) 

2.  LABOB  imiONS  AND  BMPLOYIIB&— Bmployte  have  the 
right  to  combine  in  vniona  to  fix  their  wage  rate,  and  emptoyecs 
haTe  a  right  to  combine  and  fix  a  rate  they  are  willing  to  pay;  but 
both  most  act  in  a  peaceable  way,  with  no  attempt  at  coerdoii  or 
Intimidation.    (Beck  t.  Ballway  etc.  Union,  421.) 

&  IJLBOB  UNIONS^INTBBFBBBNGB  WITH  BlfPIiOTSBa.-- 
The  law  protects  employers  against  the  unlawful  interferenoe  by 
trade  unions,  with  the  right  of  the  former  to  employ  whom  they 
please^  at  such  prices  as  they  and  the  persons  em^yed  can  agree 
upon,  and  to  discharge  them  at  the  expiration  of  their  terms  of 
serrice  or  for  riolations  of  their  contracts.  (BeA  t,  BaHwsy  etc 
Union,  42D 

LANDLOBD  AND  TBNANT. 
1.    LBASB-ABANDONMBNT  OF.— Whethw  a  leasee  has  aban- 


doned his  lesse,  so  as  to  entitle  the  lessor  to  re-enter,  is  a  question 
of  ftict  to  be  determined  by  the  jury  from  the  acts,  declarations, 
and  intentions  of  the  parties.    (Aye  t.  Philadelphia  Oou,  Q06L) 

Z  I«ANDIX>BD  AND  TBNANT— A8SIONBB  OV  LBASR-NO- 
TICB.— If  a  subsequent  lease  refers  to  a  former  one,  an  assignee 
of  the  subsequent  takes  with  notice  of  the  prior  lease.  (Aye  t. 
Philadelphia  Ck>.,  680.) 

8.  LANDLOBD  AND  TBNANIV-OIL  LBASB8.-Jrhe  rule  in  re- 
gard to  contracts  that  where  the  parties  have  expressly  agreed  on 
what  Shan  be  done,  there  is  no  room  for  the  Implication  of  any- 
thing not  so  stipulated  for.  Is  equally  applicable  to  oil  and  gas 
leases  as  to  other  contracts.    (Aye  v.  Philadelphia  0>.,  Q8a) 

4.  LANDLORD  AND  TENANT— LBASB  OF  OIL  LANDS- 
OONSTRUC^TION.— If  the  parties  to  a  lease  of  oil  landa  provide 
for  a  test  well  and  what  shall  be  done  in  case  It  produces  oil  in 
paying  quantitiea,  but  make  no  provision  what  shall  be  done  In  case 
the  well  proves  dry,  there  is  an  implied  obligation  on  the  part  of 
the  lessee.  If  the  test  well  proves  dry,  to  proceed  with  the  explora- 
tion and  development  of  the  land  with  reasonable  diligence,  accord- 
ing to  the  usual  course  of  business,  and  a  failure  to  do  so  amounts 
to  an  abandonment  which  will  sustain  a  re-entzy  by  the  lessor.  (Aye 
T.  Philadelphia  Oo^  008.) 

Baa  Waters  and  Wateroourssa,  X 

LARCfBNY. 

t.  LABC!SNY.— AT  OOMMON  LAW,  larceny  could  not  be  com- 
mitted of  a  dog.    (State  v.  Langford,  746.) 

2.  LARCBNY— DOGS.— In  a  state  where  dogs  are  taxed  as  per- 
sonsl  property,  they  are  chattels  within  the  meaning  of  a  statute 
defining  larceny,  and  are  therefore  the  subject  of  lan^ny.  (State  v. 
Langford,  746.) 

8.  LA  RrTONT— POSSESSION  AS  EVIDBN(3B  OP  GUILT— 
EXPLANATION.— The  presumption  of  guilt  in  larceny  that  the  law 
permits  to  be  drawn  as  a  matter  of  fact  from  the  unexplained  pos- 
session of  property  recently  stolen  grows  out  of.  and  rests  solely 
upon,  the  unexplained  possession  thereof,  and  not  upon  any  altera- 
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tlons  or  mntatioDB  to  which  the  property  may  have  been  subjected 
while  in  the  defendant's  possession,  or  before  it  reached  his  pos- 
session, and  it  is  error  to  impose  upon  him  the  duty  of  doing  more 
than  to  reasonably  and  credibly  explain  his  possession  of  prop- 
erty alleged  to  have  been  stolen,  in  order  to  remove  the  presumption 
of  guile  that  may  arise  from  such  possession.  (Williams  v.  State, 
154.) 

4.  T.ARCBNY— POSSESSION  OF  STOLEN  GOODS  AS  EVI- 
DENCE OP  THEFT.— An  Instruction  in  a  larceny  case  **that  when 
WL  man  is  found  in  possession  of  stolen  cattle,  with  the  mark  or 
brand  changed  into  his,  or  with  his  mark  or  brand  on  the  cattle, 
in  the  absence  of  a  reasonable  and  credible  explanation  of  these 
facts'*  an  inference  of  guilt  may  be  drawn,  is  erroneous:  1.  Because 
it  omits  the  legal  requirement  that  the  possession  of  stolen  goods 
must  be  "recent"  after  the  theft,  before  it  can  be  relied  upon  as  a 
basis  for  the  presumption  of  guilt;  and  2.  Because  it  requires  a 
reasonable  and  credible  explanation  from  the  possessor,  not  only 
of  bis  possession  of  the  goods,  but  also  of  an  alteration  of  the 
distinguishing  marks  and  brands  on  such  property,  before  such 
explanation  is  permitted  to  acquit  him  of  charge  of  its  larceny.  (Wil- 
liams V.  State,  154.) 

5.  LARCENY— POSSESSION  AS  EVIDENCE  OF  THEFT.— 
Possession  of  stolen  property  must  be  recent  after  the  theft  in 
oroer  to  impute  guilt  to  the  possessor.  The  presumption  is  stronger 
or  weaker  in  proportion  to  the  period  Intervening  between  the  tak- 
ing and  finding,  and  It  may  be  entirely  removed  by  the  lapse  of 
such  time  as  to  render  it  not  improbable  that  the  goods  may  have 
been  taken  by  another  and  passed  to  the  accused.  (Williams  v. 
State,  154.) 

a  LARCENY— EMBEZZLEMENT— "ACCESS  TO  CONTROL, 
OR  POSSESSION  OF  PROPERTY."— A  farmhand,  who  breaks 
open  a  box  of  wheat  belonging  to  his  employer,  during  the  latter's 
absence  and  without  his  knowledge  or  consent,  and  removes  and 
sells  the  wheat,  it  not  being  specially  intrusted  to  him  for  any 
purpose,  is  guilty  of  larceny  and  not  of  embezzlement.  Such 
felonious  appropriation  does  not  fall  within  the  provisions  of  a 
statute  which  provides  that,  if  an  employ^,  having  "access  to,  con- 
trol, or  possession  of  property"  belonging  to  his  employer,  appro- 
priates such  prox>erty  to  his  own  use,  he  shall  be  deemed  guilty 
of  embezzlement  because  something  more  than  mere  physical 
access,  or  opportunity  of  approach  to  the  thing,  is  required.  There 
must  be  a  relation  of  special  trust  in  regard  to  the  article  appro- 
priated, and  it  must  be  by  virtue  of  such  trust  that  the  employ^ 
has  "access  to  control  or  possession"  of  it    (Colip  v.  State,  S22.) 

7.  LARCENY— SUFFICIENCY  OF  VERDICT.— A  verdict  that 
a  defendant,  charged  in  an  information  with  petit  larceny,  Is  "guilty 
as  charged  in  the  Indictment,"  is  equivalent  to  a  finding  that  he  is 
guilty  of  petit  larceny.  The  misnomer  of  the  information  is  a  mere 
Irregularity,  by  which  the  accused  Is  not  prejudiced.  (Colip  v.  State, 
322.) 

8.  LA  RCENY— VALIDITY  OF  JUDGMENT  —  INDETERMI- 
NATE SENTENCE  ACT  — CONSTRUCTION  OF  STATUTES.— 
That  portion  of  the  Indiana  statute  making  a  fine,  not  exceeding 
five  hundred  dollars,  a  part  of  the  penalty  for  petit  larceny,  was  not 
repealed  by  the  Indiana  indeterminate  sentence  act  of  1897.  Hence, 
a  judgment  upon  a  conviction  for  petit  larceny  Is  not  erroneous 
because  It  Includes  a  fine  of  one  dollar,  as  well  as  the  imprison- 
ment provided  for  In  the  Indeterminate  sentence  law.  (Oolip  v. 
State,  322.) 

See  Railroad  Companies,  19,  23,  24. 
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LEASES. 
Sea  Homesteada,  8;  Landlord  and  Tanast 

LEGACY. 

WILLS-CONSTRUCTION— LEGACY,  WHEN  VESTS.— If 
In  a  will,  fnturltj  la  annexed  to  the  substance  of  the  gift,  the  vest- 
ing Is  soapended,  but  If  it  appears  to  relate  to  the  time  of  payment 
only,  the  legacy  Testa  Inatanter,  and  words  directing  diTiaion  or 
dlatrlbotlon  between  two  or  more  objects  at  a  future  time  are 
equivalent  to  a  direction  to  pay.   (Fatten  t.  Ludlngton,  910.) 

See  WlUa. 

LIBEL. 

1.  LIBEL.-  A  CORPORATION  may  become  responsible  for  the 
publication  of  a  lib^,  even  in  punitive  damagea.  (Peterson  t.  West- 
em  Union  TeL  Ca,  802.) 

2.  LIBEL-LIABILITY  OP  TELEGRAPH  COMPANY.— Where 
the  agent  of  a  telegraph  company,  acting  within  the  acope  of  his 
authority*  maliciously  transmits  a  libelous  message  to  another  agent 
of  the  same  company  for  delivery  to  a  third  person,  the  telegraph 
compnny  is  liable  In  punitive  damagea.  (Peterson  t.  Western  Union 
Tel.  Co.,  S02.) 

8.  LIBEL^yiNDICTTYE  DAMAGES  may  be  awarded  In  an  ae- 
tton  for  libel,  where  the  publication  was  malicious.  (Peterson  v« 
Western  Union  TeL  Co.,  502.) 

4.  LIBEL-EXCESSIVE  DAMAGES.— Where  the  only  pubUca- 
tion  of  a  lil)eloua  writing  haa  been  a  transmission  by  one  agent  of 
a  telegraph  company  to  another  agent  of  the  same  company,  a  ver- 
dict of  two  thousand  dollars  against  the  telegraph  company  ia  ex- 
ressive.    (Peterson  v.  Western  Union  Td.  Ck>.,  602.) 

6.  LIBEL-EVIDENCE— OPINIONS.— In  an  action  for  libd  It 
Is  not  competent  for  a  wltneaa  to  give  his  opinion,  as  evidence,  as 
to  the  purpose  of  the  defendant  in  publishing  or  posting  the  alleged 
libelous  publication.    iSoloman  v.  American  Mer.  Exchange^  m.) 

See  Boycotts,  S, 


LICENSE 
See  Corporationap  2. 

LIENa 

1.  LIENS  CTREATED  BY  STATUTE  cannot  be  extended  by  a» 
toppel.    (Glle  V.  Atkina,  941.) 

2.  LIENS-OOMPUTATION  OF  TIME.— Under  a  atatute  creat- 
ing a  lien  on  all  oolta  until  the  foal  is  six  months  old,  to  secure  the 
service  fee  for  the  stallion,  a  colt  foaled  on  the  12th  of  July  be- 
comes six  months'  old  at  the  beginning  of  the  11th  of  the  subse- 
quent January,  and  the  statutory  Hen  upon  the  colt  expires  at  that 
time.    (GUe  v.  Atkina,  841.) 

8.  IJBNS— JURISDICTION  OP  EQUITY.— Courts  of  equity, 
having  acquired  jurisdiction  for  other  purposes,  may  order  sales  of 
property  to  satisfy  liens.    (Aldine  Mfg.  Ca  v.  Phfllips,  880.) 

4.    LIENS-JURISDICTION     OF    EQUITY    TO    ENFORCE.-- 

(Courts  of  equity  have  no  jurisdiction  to  enforce  payment  of  liena 
by  foreclosure  upon  a  bill  filed  for  that  purpose  only.  (Aldine  Mfg; 
Co.  T.  Phillips,  880.) 
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8.  LIBN>-JUBISDIOnON  OF  EQUITY  TO  FORECLOSB.— 
The  ttatutoiT  Uen  of  a  corporation  upon  its  stock  for  tlie  debt  of  a 
stockholder  cannot  be  enforced  in  equity  if  the  remedy  at  law  la 
adequate.    lAldlne  Mfg.  Co.  v.  PhUlips,  880.) 

«.  LIBNS-JUBISDIOTION  OF  EQUITY  TO  FOREGLOSB.-- 
J^lthough  an  accounting  is  asked  in  a  bill  by  a  corporation  to  fore- 
dose  a  lien  upon  stock  for  the  debt  of  the  stockholder,  equity  does 
not  tliereby  acquire  Jurisdiction  in  the  absence  of  anything  to  show 
that  the  claim  is  not  one  with  which  a  court  of  law  can  deal  as  an 
open  account  and  enforce  by  judgment  and  execution.  (Aldine  Mfg. 
Go.  ▼.  Phillips,  880.) 

7.  LIENS— RIGHT  TO  SELLi— A  common-law  lien  gives  the 
party  detaining  the  chattel  the  right  to  hold  it  as  a  pledge  or  secur- 
ity for  the  debt,  but  not  to  sell  it    (Aldine  Mfg.  Go.  j.  PhUllps,  880.) 

See  Attorney  and  Glient,  1;  Ghattel  Mortgage^;  Executions,  12;  Inn- 
keepers, 1,  2;  Judgments,  0-11;  Sales,  5;  Taxes,  2,  6;  Vendor  and 
Purchaser,  2,  8. 

LIMITATION  OF  AGTION& 

1  LIMITATION  OF  AGTIONS-VBSTED  BIGHTS—OONSTI- 
TUTIONAL  LAW.— If  the  statute  of  limitations  has  run  against  a 
demand,  the  demand  is  gone,  for  the  reason  that  the  defense  of  the 
bar  of  the  statute  Is  a  vested  right  which  the  legislature  cannot 
take  away,  either  by  repeal  or  affirmative  act  This  rule  applies 
whether  the  limitation  affects  real  or  personal  property,  or  a  claim 
on  contract  or  sounding  in  tort  The  right  to  the  defense  of  the 
statute,  when  fully  vested,  is  as  valuable  a  property  right  as  a  right 
of  action  and  Is  equally  subject  to  constitutional  protection.  (Ein- 
gartner  v.  Illinois  Steel  Go.,  871.) 

2.  LIMITATION  OF  AOTIONS-YESTED  BIGHTS.— A  com- 
pleted period  of  statutory  limitation  upon  the  enforcement  of  a 
claim  not  only  takes  away  the  remedy  for  such  enforcement,  but 
the  dalm  also,  and  the  bar  of  the  statute  becomes  a  vested  right 
(Eingartner  v.  Illinois  Steel  Go.,  871.) 

8.  LIMITATION  OF  AGTIONS-DEFBNflE-VDSTBD  RIGHT 
— GONFLIGT  OF  LAWS.— If  the  operation  of  the  statute  of  limita- 
tions upon  the  remedy  Is  complete,  the  right  to  the  benefit  of  the 
bar  thus  created  is  property,  and  protected  as  such  by  constitutional 
guaranty,  like  any  other  property,  and  such  protection  goes  with 
Its  possessor  into  any  jurisdiction  into  which  he  may  traveL  (SUn- 
gartner  v.  Illinois  Steel  Go.,  871.) 

4.  LIMITATION  OF  AGTION8-CONFLIGT  OF  LAWS.— If  a 
eltizen  of  one  state  having  a  claim  against  another  such  citizen  al- 
lows the  period  limited  by  law  for  its  enforcement  to  expire,  he  can- 
not then  go  into  another  state  and  enforce  sueh  dalm  in  its  courts. 
In  such  case  the  defense  of  the  statute  of  limitations  Is  a  vested 
property  right  subject  to  constitutional  protection.  (Eingartner  v. 
nUnois  Steel  Go..  871.) 

See  Trusts,  4» 

MANDAMTJ& 

1.  MANDAMUS  IN  AID  OF  EXEOUTION.— Mandamus  does 
not  lie  to  compel  a  sheriff  to  sell  real  estate  levied  upon  by  him 
under  an  execution  upon  an  ordinary  money  judgment.  Adequate 
legal  remedies  exist  at  law,  in  such  case,  against  the  sheriff  for  his 
neglect  of  duty.    (State  v.  Cone,  150.) 
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2.  MANDAMUS-MATTER  BBQX7IBING  JT7DGMENT  OB  DI8* 
CBBTION.-/rbe  writ  of  mandamiui  may  losae  to  an  officer  required 
by  law  to  perform  some  minlBterial  duty,  but  not,  in  a  matter  re- 
quiring Judgment  or  diacretlon,  to  direct  or  control  bim  in  tbe  es- 
ercise  of  either.    (State  v.  Bolte,  537.) 

S.  MANDABn78  —  CO>ORDINATB  BBANGH  OF  GOYBBN- 
MENT.— The  judiciary  cannot,  by  maudamua,  control  the  action  of 
a  legislature^  which  la  within  its  legifllative  power.  (State  ▼.  Bolte, 
537.) 

4.  MANDAMUS  AGAINST  PRESIDENT  OP  THB  SENATB 
TO  COMPEL  HIM  TO  SIGN  A  BILLi.— The  acUon  of  the  presiding 
officer  of  a  state  senate  in  ruling  that  a  bill  was  not  passed,  upon 
the  confinnatlon,  by  that  body,  of  the  report  of  a  conference  com- 
mittee thereon,  and  In  putting  the  question  of  the  final  passage  of 
the  bill  to  a  ^te,  comes  strictly  within  the  line  of  his  duties  as 
president  of  the  senate.  His  action.  In  such  a  case,  is  not  minis- 
terial, but  requires  Judgment  and  discretion,  and  a  court  wiU  not, 
therefore,  award  a  mandamus  to  compel  him  to  sign  the  blll«  where 
it  was,  as  amended  by  such  report,  put  upon  its  final  passage  but 
failed  to  fecelTe  a  constitutional  majority,  for  it  would  be  a  gross 
usurpation  of  power  for  the  court  to  assume  functions  which  beloog 
esdusively  to  the  leglslatlTe  body.    (State  ▼•  Bolte,  537J 

MANSLAUGHTBOL 
See  Homidde. 

MABBIAGB  AND  DIVOBCB. 

1.  MABRIAGE  AND  DIVORCEE— RIGHT  OF  WIDOW  TO  AN* 
NUL  DIYOROE.— An  action  by  a  wife  brought  after  the  death  of  her 
husband  to  annul  a  diyorce  procured  by  him  by  fraud  does  not  af- 
fect the  status  of  his  wife  under  a  marrlsge  contracted  after  tbe 
granting  of  such  divorce.    (Moyer  ▼.  Koonts,  837.) 

2.  DIYOROB— TBNANOY  BT  ENTIRETY.— In  case  of  divoroe 
between  husband  and  wife  holding  land  as  tenants  by  entirety,  she 
is  entitled  to  receive  one-half  of  tbe  rents  of  such  land  so  k»i^  as 
both  live,  and,  upon  the  death  of  either*  the  entire  property  goes  t^ 
the  surTiTor,    (Boulston  ▼•  Hall,  97.) 

MASTEB  AND  SERVANT. 

1.  MASTER  AND  SERVANT— BISKS  ASSUMED.— A  WOBK- 
MAN  IN  A  STONE  QUABBY  cannot  recover  for  injuriea  sustain- 
ed from  rock  falling  upon  him  from  above  caused  by  day  seams  In 
the  upper  rock,  running  through  it  in  all  directions,  causing  it  to 
separate,  and  the  existence  of  which  he  knew  as  well  as  the  fore- 
man or  superintendent  of  the  quarry.  (Mielke  v.  Chicago  etc  B.  B» 
Co.,  834.) 

2.  MASTEB  AND  SEBVANT— ASSUMPTION  OF  BISKS- 
FEIiLOW-SEBVANTS.— A  workman  in  a  stone  quarry  whi<^  by 
reason  of  blasting  and  removal  of  stone  by  himself  and  his  fellow* 
workmen,  constantly  changes  in  its  conditions  and  surroundings,  as- 
sumes the  risk  of  the  place  becoming  unsafe^  and  cannot  recover 
for-  an  injury  caused  by  the  falling  of  a  mass  of  stone  loosened  by 
m  blast.    (Mielke  v.  Ohicago  etc  B.  B.  Go.,  834.) 

See  Labor  and  Trades  UnionSi  2,  8. 

MEOHANIO'S  LIEN. 

1.  MECHANICS*  UEN— ENTIBE  OONTBAOT-ONB  LIEN  IS 
SUFFICIENT,  WHEN.— If  bricks,  used  in  constructing  kilns,  and  a 
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press  brick  machine,  used  In  pressing  clay  Into  bricks,  to  be  bamed 
In  the  kilns,  were  furnished  to  the  owner  of  property  within  the 
statutory  period  before  a  mechanic's  lien  was  filed,  though  the 
bricks  and  machine  were  not  contracted  for  on  the  same  day,  they 
must  be  regarded  as  having  been  furnished  under  a  single  contract, 
if  they  were  bought  and  furnished  as  parts  of  one  general  improve* 
ment  of  the  property;  if  they  were  all  necessary  parts  of  one  whole 
plant  and  were  under  a  common  roof;  if  the  whole  and  all  its  parts 
were  constructed  at  substantially  the  same  time;  and  if  the  business 
of  making  dry  pressed  bricks  could  not  be  carried  on  until  the  whole 
plant  was  completed.  Hence,  but  one  account  and  one  lien  need  be 
filed  for  the  whole  of  such  materials.  (Progress  etc.  Oo.  r.  Gratiot 
etc  Co.^  557.) 

2.  MBGHANICS  LIEN  —  MATERIALS  FURNISHED  FOS 
BRICK  MANUFACTORY  AS  PART  OF  REALTY— INTENTION 
OF  OWNER.— As  between  the  owner  and  a  mechanic*  who  fur- 
nishes materials,  everything  put  into  and  forming  part  of  a  building 
or  machinery  for  manufacturing  purposes,  and  essential  to  the 
manufactory,  is  a  part  of  the  freehold.  Hence,  one  who  furnished 
machinery  and  bricks  to  an  owner,  who  put  them  into  a  building. 
Is  entitled  to  a  lien  therefor,  where  it  was  the  owner's  intention 
to  use  the  machinery  and  bricks  in  converting  the  whole  property 
Into  a  plant  for  the  manufacture  of  bricks,  and  they  became  a  part 
of  such  plant.    (Progress  etc.  Co.  ▼.  Gratiot  etc.  Oo.»  557.) 

8,  MECHANIC'S  LIEN— MATERIALS  FURNISHED  —  TEST 
AS  TO  WHETHER  MACHINERY  IS  PART  OF  REALTY.— In  de- 
termining whether  or  not  machinery  furnished  for  a  building,  and 
put  therein,  has  become  a  permanent  part  thereof,  the  intention  of 
the  owner  is  the  first  and  best  criterion,  and  the  adaptability  of  the 
machinery  to  the  uses  and  purposes  to  be  subserved  is  the  next 
best  test    (Progress  etc  Ca  ▼.  Gratiot  etc  Co.,  567.) 

4.  MECHANIC'S  LIEN-MATERIALS  FURNISHED-RELA* 
TIVB  VALUE  OF  MACHINERY  AND  BUILDING— SEPARA- 
TION.—One  who  furnishes  machinery  put  into  a  manufacturing 
plant,  which  is  suitable  for  the  transaction  of  the  business  to  be 
carried  on  in  the  building  for  which  it  was  supplied,  is  entitled 
to  a  lien  therefor,  whatever  may  be  the  relative  value  of  the  build- 
ing and  machinery,  or  whether  they  can  be  separated  easily  or  not 
(Progress  etc  Co.  ▼.  Gratiot  etc  Co.,  557.) 

6.  BtfBCHANICrS  LIEN  —  MATERIALS  FURNISHED  FOR 
BRICK  MANUFACJTURING  PLANT  AS  PART  OF  REALTY- 
SEPARATE  PARTS  ON  DIFFERENT  LOTS  UNDER  ONE  ROOF. 
If  an  owner  is  supplied  with  bricks  and  a  press  brick  machine, 
his  intention  being  to  construct  a  dry  press  brick  plant,  and  the 
separate  parts  of  the  plant  and  the  machinery  are  all  necessary  to 
form  one  complete  manufacturing  establishment,  which  would  not 
subserve  the  purpose  intended  if  any  one  of  the  parts  was  omitted, 
and  the  whole  is  manifestly  adapted  to  that  use  and  purpose,  the 
machine,  when  put  in,  and  also  the  bricks  which  go  into  the  kilns 
and  form  a  necessary  part  of  the  plant,  become  a  part  of  the  realty. 
The  buildings,  erections,  and  improvements  on  the  property  are,, 
therefore,  subject  to  a  mechanic's  lien  for  both  the  machine  and 
bricks  furnished,  although  the  several  parts  of  the  plant  are  sep- 
arate, except  for  the  roof  which  covers  them,  and  notwithstanding 
the  fact  that  the  parts  are  located  upon  different  lots,  where  the 
owner  has,  by  his  use  of  the  property,  obliterated  the  lot  lines, 
and  treated  the  whole  of  it  as  one  lot  (Progress  etc.  Ca  ▼.  Gratiot 
etc  Co.,  567.) 

«.  MECHANIC'S  LIEN— MATERIALS  FURNISHED  AT  DIF- 
FBRBNT  TIMES   AND   UNDER  DIFFERENT  CONTRACTS.— It 
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Is  not  ntcentLTf  to  the  Talldlty  of  a  medumlc^s  lien  tliat  a  separate 
account  should  be  tiled  for  each  separate  contract  nndor  irbl^di  map 
terials  haTe  been  furnished  within  the  statutory  period  before  a  lien 
Is  filed,  though  the  contracts  are  independent  and  the  materials  fur- 
nished under  each  are  different,  if  the  materials  can  be  oonaidaed 
as  haTlng  been  furnished  under  one  entire  oontraet.  (Prograas  eie 
Go.  ▼.  Gratiot  etc  Co..  5670 

7.  MBCHANICTS  LIBN— HATBBIALS  FUBKlBHlDiy— BIGHT 
TO  LIBN  WHBTHBB  BUILDING  18  OLD  OB  NBW.— Under  a 
statute,  the  lntentl<m  of  which  Is  to  gtw  a  meehanlc^a  ilea  where 
machinery  or  material  furnished  Is  designed  by  the  owner  to  be- 
come a  part  of  the  building,  manufactory,  or  plant  for  which  It 
was  supplied,  it  is  not  Important  whether  It  Is  used  In  constructing 
a  new  building  for  a  manufacturing  plant,  or  Is  used  in  conTertlttg 
an  old,  existinic  frame  house  into  such  a  plant.  (Progress  etc  Ool  ▼• 
Gratiot  etc  Oou,  657.) 

MISTAEB. 

1  1CI8TAKB  OF  FACT,  WHAT  18.— A  mistake  of  Cact  is  an 
unconscious  ignorance  or  f orgetfolness  of  the  existence  or  nonexist- 
ence of  a  fact,  past  or  present,  material  to  the  oontraet.  (Kowaike 
T.  Milwaukee  etc  By.  Co.,  877.) 

2.  MISTAKB  OF  FACT.-THB  C0BCPB0MI8B  of  donbtfid 
claims  for  personal  injury  is  highly  fsTored  by  the  law,  and  any 
contract  by  which  there  is  a  fair  meeting  of  the  minds  of  the  psi^ 
ties  to  that  end  must  be  adopted  by  the  courts.  The  question  In 
each  case  is.  Did  the  minds  of  the  parties  meet  upon  the  under- 
standing of  the  payment,  and  acceptance  of  something  in  full  settle- 
ment of  the  defendant's  liability?  If  they  did,  wifiiout  fraud  or 
unfair  conduct  on  either  side,  the  contract  must  stand,  although 
subRCQuent  events  may  show  that  either  party  made  a  ba4  bargain, 
because  of  a  wrong  estimate  of  the  damages  which  would  accrue. 
Such  compromise  cannot  be  avoided  for  a  mistake  of  fact  (Kowaike 
▼.  Milwaukee  etc.  By.  Oo.,  877.) 

8.  BIISTAItB  OF  FAGT-PBBONANOY— BBLBASB  OF  OLADC 
FOB  DAMAGES.— A  mistake  as  to  the  pregnancy  of  a  married 
woman,  or  a  state  of  doubt  as  to  such  pregnancy,  with  a  be- 
lief of  the  probability  of  its  nonexistence,  is  not  such  a  mistake  as 
to  an  Intrinsic  fact  as  warrants  the  rescission  of  a  release  to  a 
fftreet-car  company,  executed  by  such  woman,  and  her  husband,  in 
good  faith,  without  fraud  or  unfair  dealing  by  either  party,  of  all 
claims  for  damages  arising  as  the  result  of  a  fall  from  one  of  the 
company's  cars.    (Kowaike  ▼.  Milwaukee  etc  By.  Co.,  877.) 

4.  MISTAKB  OF  FACT,  WHEN  NOT  BBLIBYBD  AGAIN8T.- 
If  parties  have  entered  into  a  contract  based  upon  uncertain  or  con- 
tingent eyents,  purposely,  as  a  compromise  of  doubtful  claims  aris- 
ing from  them,  no  rescission  can  be  had  on  the  ground  of  mistake  of 
fact  In  the  absence  of  bad  faith,  though  the  facts  turn  out  very  dif- 
ferently from  the  expectation  oC  either  or  both  of  the  partiea. 
(Kowaike  t.  Milwaukee  etc  By.  Go.,  877.) 

5.  MISTAKB  OF  FACT,  WHBN  NOT  BBLIBYBD  AGAINST.- 
If  a  mistake  is  made  as  to  some  fact  which,  though  connected  with 
the  transaction,  Is  merely  incidental,  and  not  a  part  of  the  very  sub- 
ject matter  or  essential  to  any  of  its  terms,  or  UT  the  complaining 
party  fails  to  show  that  his  conduct  was  in  reality  determined  by  it, 
the  mistake  is  not  ground  for  relief,  either  aflirmatlye  or  defenslTeb 
(Kowaike  v.  Milwaukee  etc  By.  C!o..  877.) 

See  Banks  and  Banking,  11,  13;  Judgment^  1^ 
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MONOPOLIBS. 

1.  CONTBACTS-MONOPOLY  —  COMMON  ULW.-Ab  agree- 
ment, tending  to  prerent  competition  and  create  a  monopoly,  is  void 
t>7  the  princlplea  of  the  common  law,  becanee  it  is  agiiinst  pubUe 
policy.    (Eterding  y.  American  Glucose  Ck>.,  189.) 

2.  PUBLIC  POLICY— TRUSTS  AND  MONOPOLiaS.-mie  pub- 
lie  p<^cy  of  Illinois  has  always  been  against  trusts  and  combina- 
tions, organised  for  the  purpose  of  suppressing  competition  and  cr^ 
ating  monopoly.    (Harding  ▼.  American  Glucose  Co.,  189.) 

8,  CORPORATIONS— MONOPOLY— REDUCTION  OF  PRICBSw 
A  corporation,  organized  for  the  purpose  of  controlling  the  manu- 
facture and  sale  of  a  commodity  (s  unlawful  and  against  public 
policy,  since  its  object  and  direct  tendency  are  to  prevent  fair  com- 
petition and  to  control  prices,  although  the  price  of  such  commodity 
is  in  fact  reduced.    (Harding  ▼.  American  Glucose  Co.,  189.) 

4.  MONOPOLIES— SPECIAL  PRIVILEGE8  AT  RAILWAY 
DEPOTS.— It  is  against  public  policy  to  permit  a  union  railway 
company  to  exclude  from  its  station  grounds  all  hackmen  but  one, 
to  whom  it  has  rented  the  exclusive  privilege  of  standing  hacks 
thereon  and  soliciting  business,  thus  creating  a  monopoly  mid  pro- 
tecting a  contract  from  which  it  derives  revenue.  (Indianapolis 
Union  Ry.  Co.  ▼.  Dohn,  274.) 

6.  COMBINATION  BETWEEN  NATURAL  GAS  (X)MPANIBS. 
If  two  corporations,  which  have  permission  to  supply  natural  gas 
to  the  people  of  a  city,  enter  into  an  agreement  with  each  other, 
fixing  the  price  of  gas  to  be  charged  to  consumers,  and  stipulating 
that  neitlfer  company  will  furnish  gas  to  persons  who  are  patrons 
of  the  other,  such  agreement  is  a  restriction  upon  fair  competition 
between  the  two  companies,  and  creates,  at  least,  a  basis  for  a 
monopoly.  It  is,  therefore,  unlawful.  (State  v.  Portland  Natural 
Gas  etc.  Co.,  814.) 

C.  CORPORATIONS-COMBINING  TO  FORM  MONOPOLY- 
PUBLIC  POLICY.— Any  combination  of  competing  corporations,  the 
necessary  consequence  of  which  is  the  controlling  of  prices,  or  lim- 
iting of  production,  or  suppressing  of  competition,  in  such  a  way  as 
to  create  a  monopoly,  is  contrary  to  public  policy  and  void.  (Hard- 
ing V.  American  Glucose  Co.,  189.) 

MORTGAGES. 

MORTGAGES-TITLE  OF  PURCHASER— ACCOUNTING.- 
If  a  wife  signs  her  husband's  note  as  surety,  and  unites  with  him 
in  the  execution  of  a  mortgage  on  her  land  to  secure  his  debt,  and 
he  then  gives  a  second  mortgage  to  the  same  mortgagee  to  secure 
other  indebtedness,  and  as  additional  security  for  such  note,  a  sale 
under  the  first  mortgage  to  pay  off  a  balance  due  on  tiie  note  passes 
title  to  the  purchaser  in  fee,  clear  of  any  claim  for  rent  or  waste, 
but,  as  between  the  mortgagors  and  mortgagee,  the  latter  is  liable 
to  account  for  the  price  of  the  land  sold,  less  the  amount  of  the 
note.    (Jenkins  ▼.  Daniel,  632.) 

See  Judgments,  0,  9-11;  Suretyship,  1;  Usury,  1, 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS— ABANDONMENT  OF  IM- 
PROVEMENT—RECOVERY OF  ASSESSMENT  PAID.— Where  a 
municipal  corporation  has,  after  the  commencement  of  a  street  im- 
provement and  after  the  collection  of  a  special  assessment  there- 
for, wholly  abandoned  such  improvement,  a  perscHi,  whose  property 

▲M.  BT.  Rkp.,  Vol.  LXX1V.~«3 
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has  not  been  benefited  in  any  manner  by  the  work  akeady  done^ 
and  who  has,  by  Judicial  proceedings,  been  compelled  to  pay  the 
full  amount  of  his  assessment,  is  entitled  to  recover  from  the  city 
the  amount  paid  by  him,  with  interest,  as  upon  a  failure  of  con* 
sideration.    (McGonyille  v.  St  Paul,  608.) 

2.  MUNICIPAL  CX>EPORATIONS-^VACATING  STRBBTB.-> 
The  municipal  authorities  of  a  city  or  town  have  no  Inher^it  power 
or  authority  to  vacate  a  street  therein  or  any  part  thereof.  CTexar- 
kana  v.  Leach,  68.) 

8.  MUNICIPAL  CORPORATIONS-VACATING  STRBBTS-IN- 
JUNCTION.— The  vacating  of  a  street  by  the  municipal  authorities 
of  a  city  or  town  may  be  enjoined  by  an  adjacent  lotowner  whose 
property  would  thereby  be  depreciated  in  value,  notwithstanding 
that  it  would  affect  many  others  in  the  same  nuumer.  (Texarkana 
V.  Leach.  68.) 

4.  MUNICIPAL  CORPORATIONS-RIGHT  TO  DISCHARGE 
SEWAGE  INTO  STREAM.— Every  owner  of  land  through  which  a 
stream  of  water  flows  is  entitled  to  its  reasonable  use  and  enjoyment, 
including  the  right  of  drainage,  though  such  drainage  corrupts  the 
waters  of  the  stream  and  sends  them  on  to  the  owner  or  the  ser- 
vient estates  less  pure  than  he  received  them;  end  a  dly,  through 
which  a  stream  of  water  flows,  is  a  riparian  pn^rietor,  having  a 
right  to  discharge  city  sewage  into  the  stream,  where  no  other 
reasonable  method  of  disposing  of  It  la  available.  (Valparaiso  ▼. 
Hagen,  805.) 

5.  MUNICIPAL  CORPORATIONS— RIGHT  OF  TO  NATURAL 

STREAMS.— A  city's  lawful  authority  to  exercise  the  rig^t  of  emi- 
nent domain  in  securing  an  outlet  for  its  sewage  Into  a  stream  does 
not  permit  it  to  seize  upon  the  stream  and  its  margins  below  the 
outlet  to  relieve  consequential  damages.    (Valparaiso  v.  Hagen,  806.) 

6.  MUNICIPAL  CORPORATIONS-INJURY  FROM  BAD  CJON- 
DITION  OF  DRAINS  AND  SEWERS— AREA  IN  STREET.— If  an 
abutting  lotowner  in  a  city  constructs  an  area  in  front  of  his  prop- 
erty in  the  street,  and  such  property,  including  the  area.  Is  occu- 
pied by  a  tenant,  but  the  dty  so  negligently  constructs  its  sewers 
and  drains  that  they  will  not  carry  off  the  rainfall,  thus  causing 
water  to  be  collected  in  the  area  and  discharged  therefrom  in  great 
quantities,  to  the  injury  of  the  tenant's  goods  in  the  basement  of 
the  building,  he  may  recover  damages  of  the  dty  for  such  injury, 
provided  the  area  was  properly  constructed  and  in  proper  repair 
when  the  injury  occurred;  and  the  tenant  cannot  be  held  to  have 
contributed  to  the  Injury  by  having  merely  occupied  the  area.  (D^ 
Rapids  etc.  Co.  ▼.  Dell  Rapids,  788.) 

7.  MUNICIPAL  CORPORATIONS— AREA  IN  CfTREBT.— An 
ABUTTING  LOTOWNER,  assuming  that  he  owns  the  soil  to  the 
center  of  the  street,  does  not  commit  an  unlawful  act  by  construct- 
ing an  area  in  the  street  in  front  of  his  property,  and  he  has  a 
right  to  use  it,  subject  to  the  public  easement.  (Dell  Rapids  etc. 
Co.  V.  Dell  Rapids,  783.) 

a  MUNICIPAL  CORPORATIONS-STREBTS-OWNERSHIP 
OF  SOIL.— The  owner  of  a  lot  in  a  city  is  presumed  to  own  the 
soil  to  the  center  of  the  street    (Dell  Rapids  etc  Co.  ▼.  DeU  Rapids, 

783.) 

9.  MUNICIPALITIES  MAY  MAINTAIN  AOTIONB  FOR  IK- 
JUNCTIONS  to  prevent  interference  with  their  streets.  (Pewaokee 
▼.  Savoy,  859.) 

NEGLIGENCE. 

1.  NEGLIGENCE  CAUSING  DEATH— INSTRUC3TIONS.— If  aa 
Instruction,  in  an  action  to  recover  damages  for  death  caused  1^ 
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alleged  negligence,  limits  tbe  recovery  to  pecuniary  damages,  an 
objection  that  It  does  not  enumerate  the  elements  of  allowable 
pecuniary  damages  is  unavailing,  if  such  a  specific  enumeration  has 
not  been  requested.    (Malott  ▼.  ShJmer,  278.) 

2.  NBQLIGBNGB  CAUSING  DEATH— SURVIVAL  OP  AO 
TION.^A  statute  which  prorvldes  that,  whenever  the  death  of  a 
person  shall  be  caused  by  the  wrongful  act  or  neglect  of  another, 
and  the  act  or  neglect  is  such  as  would  have  entitled  tbe  party  in- 
jured to  maintain  an  action  and  recover  damages  therefor  if  death 
had  not  ensued,  then  the  person  who  would  have  been  liable  if 
death  had  not  ensued  shall  be  answerable  to  the  personal  represen- 
tative of  the  deceased,  for  the  exclusive  use  of  the. widow  and  next 
of  kin,  creates  a  right  of  action,  but  it  does  not  test  a  survival  of 
the  action  in  the  intestate.  The  only  relation  it  has  with  the  rights 
of  the  deceased  is,  that  its  validity  is  to  be  tested  by  the  inquiry  as 
to  whether  the  deceased  could  have  maintained  an  action  against 
the  defendant  for  the  injuries  if  he  had  survived  them;  if  he  could, 
death  having  ensued  therefrom,  his  personal  representative  may 
maintain  an  action  for  the  use  of  the  vddow  and  children.  (Malott 
V.  Shimer,  278.) 

8.  NBQLIGENGB  CAUSING  DEATH— BVIDBNGB.— In  an  ac- 
tion to  recover  damages  for  death  caused  by  alleged  negligence.  It 
Is  not  necessary,  to  Justify  a  verdict  for  more  than  nominal  dam- 
ages, that  proof  should  be  made  as  to  how  long  the  decedent  would 
have  been  able  to  continue  his  earnings,  or  as  to  what  part  thereof 
was  spent  for  the  support  of  his  family.    (Malott  ▼.  Shimer,  278.) 

4.  NBGLIOBNCB-INJURY  CAUSING  DEATH— RIGHT  OF 
ACTION— MEASURB  OF  DAMAGES.— If  a  person  injured  by  the 
negligence  of  another  has  brought  an  action  to  recover  therefor  and 
then  died,  the  action  can  be  maintained  or  continued  only  by  hla 
executor  or  administrator,  and  the  measure  of  damage  is  the  loss 
sustained  by  the  deceased  by  reason  of  the  Injury.  No  recovery  can 
be  had  for  the  loss  sustained  by  third  parties  by  reason  of  his 
death.    (McCafferty  v.  Pennsylvania  R.  R.  Co.,  600.) 

6.  OONTRIBUTORY  NBGLIGENCB.  —  THB  BURDEN  OF 
PROOF  as  to  contributory  negligence  is  in  all  cases  on  the  defend- 
ant, unless  the  plalntKTs  own  evidence  establishes  it  (Pullman  etc 
Co.  ▼.  Adams,  58.) 

Bee  Damai^es,  1;  Parent  and  Child,  1-8;  Railroads,  4,  6;  Warehouse- 
men. 

NBCKyriABLB  INSTRUMBNTB. 

1.  NEGOTIABLE  INSTRUMENTSw— A  note  made  negotiable  at 
a  particular  bank,  if  negotiable  at  all,  is  also  negotiable  elsewhere. 
(Stadler  ▼.  First  Nat  Bank,  682.) 

2.  NEGOTIABLE  INSTRUMENTS— DISCOUNT— ESTOPPEL.— 
The  rule  that  if  a  bank  discounts  a  note  payable  to  a  third  per- 
son, and  negotiable  in  bank,  the  maker  Is  estopped  to  set  up  set- 
offs against  it,  applies  only  to  a  note  negotiable  at  the  bank  dls- 
countUig  It    (Stadler  v.  First  Nat  Bank,  682.) 

8.  NEGOTIABLE  INSTRUMENTS— STIPULATION  FOR  AT- 
TORNET'S  FEE.— A  note  stipulating  for  the  payment  of  an  attor- 
ney's fee  in  case  of  suit  thereon  is  not  negotiable,  under  a  statute 
providing  that  no  note  Is  negotiable  which  contains  a  condition  not 
certain  of  fulfillment    (Stadler  ▼.  First  Nat  Bank,  682.) 

4.  NBCK>TIABLE  INSTRUMENTS-ASSIGNMENT— SETOFF. 
A  statute  providing  that  "an  action  by  an  assignee  of  a  non- 
negotiable  chose  in  action  Is  without  prejudice  to  any  setoff  or 
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other  defense  existing  at  the  time  of  or  before  notice  of  the  aaslgn- 
ment"  does  not  enlarge  a  statute  providing  *^hat  the  Indorsee  of 
a  non-negotlable  written  contract  shall  have  all  the  rights  of  the 
assignor,  subject  to  all  equities  existing  In  favor  of  the  maker  at 
the  time  of  the  Indorsement."  so  as  to  permit  the  setoff  against  fhe 
assignee  of  a  demand  against  the  assignor  arising  Intermediate  the 
Indorsement  and  notice  thereof.    (Stadler  t.  First  Nat.  Bank,  682.) 

6.  NBOOTIABLB  INSTRUMENTS— STIPULATION  FOB  AT- 
TORNBT'S  FEB.—A  provision  In  a  note  that  It  Is  negotiable  at 
a  particular  bank  Is  not  a  waiver  of  the  effect  of  a  stipulation  for 
the  payment  of  an  attorney's  fee  In  case  of  suit  thereon  which 
renders  the  note  non-negotiable.    (Stadler  v.  First  Nat  Bank,  582.) 

6.  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  —  SET- 
OFF.—Under  statutes  making  an  Indorsee  of  a  non-negotiable  con- 
tract subject  to  all  equities  existing  at  the  time  of  the  indorsement, 
and  providing  that,  in  an  action  on  such  assigned  contract,  a  de- 
mand existing  against  ^e  party  thereto  at  the  time  of  the  assign- 
ment and  belongincr  to  defendant  in  good  faith  before  notice  of 
the  assignment  must  be  allowed  as  a  counterclaim.  A  demand 
cannot  be  set  off  against  the  assignee  unless  due  at  the  time 
when  the  assignment  is  made,  and  luitlce  is  unnecessary  to  pre- 
vent the  setoff  of  a  demand  becoming  payable  subsequently.  (Stad- 
ler V.  First  Nat  Bank,  582.) 

7.  NEGOTIABLE  INSTRUMENTS -WANT  OF  NOTICE  OF 
PROTEST.— To  constitute  want  of  notice  of  protest  of  a  note  a 
defense,  it  must  be  alleged  that  notice  of  protest  was  not  sent,  as 
well  as  that  it  was  not  received.    (Cook  v.  Forker,  689.) 

a  CHECKS  —  INDORSEMENT  —  LIABILITY.— If  a  check  Is 
drawn  to  the  order  of  a  person  and  Indorsed  by  him.  It  Is  no  de- 
fense to  an  action  for  money  had  and  received  on  such  check  that 
he  did  not  receive  the  money  personally,  but  merely  as  an  agent 
for  another.    (Cook  v.  Forker,  609.) 

9.  NEGOTIABLE  INSTRUMENTS.  —  THE  MAKER  OF  A 
NOTE  IS  NOT  ESTOPPED  from  Retting  up  the  Illegal  character  of 
its  consideration,  as  against  one  who  takes  such  note  with  full 
knowledge  of  what  the  consideration  was,  or  as  against  his  assignee 
in  bankruptcy.    (Dickson  v.  Kittson,  447.) 

10.  NEGOTIABIiE  INSTRUMENTS— ONE  TAKING  WITH 
KNOWLEDGE  OF  CONSIDERATION.— Where  notes  given  for  an 
Illegal  consideration  are  made  payable  to  a  savings  bank,  the  trus- 
tees of  which  have  full  knowledge  of  the  consideration,  the  bank 
does  not  occupy  the  position  of  an  innocent  indorsee,  although  the 
trustees  may  have  thought  the  consideration  was  legaL  (Dickson  v. 
Kittson,  447.) 

11.  NEGOTIABLE  INSTRUMENTS— ACTTION  ON-DEMAND 
FOR  PAYMENT.— The  payee  of  a  promissory  note  Is  not  required 
to  make  demand  for  payment  after  maturity  before  commencing 
suit  thereon.    (McNair  v.  Moore,  760.) 

12.  NEGOTIABLE  INSTRUMENTS— INTEREST  AFTER  MA- 
TURITY— DEFENSE.— The  maker  of  a  note  is  not  liable  for  the 
payment  of  interest  on  a  note  after  maturity  if,  at  the  time  of 
maturity  and  at  the  place  designated  in  the  note,  he  was  ready 
and  offered  to  pay  the  full  amount  due  on  the  note.  (McNair  v* 
Moore.  760.) 

13.  NEGOTIABLE  INSTRUMENTS-PLACE  OF  PAYMENT.— 
The  dating  of  a  note  at  a  particular  place  is  not  sufficient  to  make 
it  payable  at  that  place.    (McNair  v.  Moore,  760.) 

14.  NEGOTIABLE  INSTRUMENTS  —  JOINT  OR  SEVERAL 
NOTES— EVIDENCE.— A    note    beginning    '*We  promise  to  pay,'* 
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and  slfirned,  **The  Sanitary  Milk  Co..  T.  A.  Houston,  Tn./'  is  the  seT- 
eral  note  of  tbe  company,  and  not  tbe  Joint  note  of  the  company 
and  Its  treasurer.  Such  note  is  not  admissible  under  a  declaration 
declariiig  upon  it  as  tbe  joint  note  of  tbe  company  and  its  treasurer. 
(Gleason  ▼.  Sanitary  Milk  Supply  Co.,  370.) 

See  Agency,  1;  Checks;  Usury,  8. 

NEW  TRIAU 
See  Trial,  & 

NONRESIDENTS. 
See  Jurisdiction,  2,  8b 

NONSUIT. 
See  Trial,  4. 

NOTICE. 

See  Highways,  8;  Pledge,  2;  Railroads,  12;  Tazea,  7;  Telegraph  Oom- 

paniea,  4. 

NUISANCE. 

t  NUISANCB^-LOUD  NOISES  IN  SWITCHING  OARS.— Where 
the  exclusive  business  of  a  street-car  company  is  the  carrying  of 
passengers  within  the  limits  of  a  city,  and  its  duty  to  the  public  re- 
quires that  its  car  barns  shall  be  so  located  that  it  can  promptly 
get  its  cars  upon  its  lines  for  the  purpose  of  serving  the  public,  and 
It  is  not  authorized  to  locate  its  barns  outside  the  city,  the  location 
of  a  barn  in  a  residence  portion  of  a  city  is  not  Improper  or  unrea- 
sonable; and  loud  and  disagreeable  noises  necessarily  occasioned  in 
''Witching  cars  in  and  out  of  such  barn  early  in  the  morning  and 
late  at  night  whereby  one  is  disturbed  in  the  enjoyment  of  his  prop- 
erty. Is  not  an  actionable  nuisance.  (Romer  ▼.  St  Paul  City  Ry.  Co., 
456.) 

2.  NUISANCE-STORAGE  OF  POWDER.— He  Is  guilty  of  a 
nuisance  who  keeps  in  a  frame  warehouse  within  the  limits  of  an 
incorporated  city.  In  the  vicinity  of  railroad  depots  and  other  build* 
Ingrs,  an  amount  of  highly  explosive  powder  in  excess  of  the  quan- 
tity allowed  to  be  stored  therein  by  the  laws  of  the  state.  He  is 
subject  to  indictment  for  a  misdemeanor,  as  well  as  liable  in  a 
civil  action  for  injury  to  person  or  property  caused  by  the  nuisance. 
<Cameron  ▼.  Kenyon-Connell  Com.  Co.,  602.) 

See  Animals,  2. 

OFFICERS. 

flee  Attachment;  Corporations;  Counties;  Detinue,  2-6;  Executions, 

14-10;  Mandamus,  4;  Trespass,  6. 

PARENT  AND  CHILD. 

1.  PARENT'S  LIABILITY  FOR  CHILD'S  NEGLIGENT  USB 
OF  A  GUN.— In  an  action  to  recover  damages  for  Injuries  resulting 
from  the  reckless  use  of  a  gun  by  the  defendant's  minor  son.  evi- 
dence that  the  defendant  kept  a  shotgun  in  his  house  which  his 
son  was  permitted  to  use  whenever  he  desired;  that  the  son  had 
frequently  used  the  gun  prior  to  the  accident  in  question;  that  he 
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QMd  It  ta  a  reckless  and  dangerous  manner  when  the  plaintiff  was 
Injured,  and  had  so  nsed  it  upon  other  occasions;  and  that  the 
defendant,  though  he  knew  of  his  son's  using  the  gun  in  a  dan- 
gerous manner,  permitted  him  to  continue  such  use.  Justifies  a  ver- 
dlct  for  the  plaintiff.    (Johnson  ▼.  Qlidden,  795.) 

2.  PARBNT  AND  CHILD— AOTION  FOR  NBGLIGBNT  USB 
OF  OUN  BY  DBFaNDANiyS  MINOB  SON.— In  an  action  to  re- 
cover for  injuries  caused  by  the  alleged  negligent  use  of  a  gun  in 
the  hands  of  the  defendant's  minor  son,  where  one  of  the  material 
Issues  is,  whether  the  son  was  in  the  habit  of  using  the  gun  in  a 
reckless  manner,  it  is  proper  to  admit  evidence  which  tends  to 
prove  that  he  used  the  gun  negligently  on  other  occasions;  and  the 
father's  knowledge  of  his  son's  culpable  conduct  may  be  established 
by  other  witnesses  than  those  who  testify  concerning  the  acts  of 
his  son.    (Johnson  t.  Qlidden,  795.) 

8.  PARBNT  AND  OHILD-OOMPLAINT  FOR  NBGUGBNT 
USB  OF  GUN  BT  DEFENDANT'S  MINOR  SON.— A  complaint,  In 
an  action  to  recover  damages  for  injuries  caused  by  the  alleged 
negligence  of  the  defendant's  minor  son  in  the  use  of  a  gun,  states 
a  cause  of  action  where  it  alleges  that  the  defendant  purchased 
the  gun  and  gave  it  to  his  son;  that  the  child  used  it  neflMiently, 
which  fact  was  known  to  the  defendant;  and  that  the  father  en- 
couraged, conntenanced,  and  consented  to  such  negligent  useb  (John- 
son T.  GUdden,  795.) 

PARTIBS. 

PARTIES— NONJOINDBR-WAIVBR  OF  OBJBCmON.^ 
The  defendants.  In  an  action  by  one  cotenant  to  recover  possession  ■ 
of  the  common  property,  waive  the  right  to  raise  the  question  of  a 
defect  of  parties  plaintiff  where  they  fail  either  to  demur,  to  set 
up  such  defect  in  their  answer,  or  to  ask  for  an  instruction  upon 
the  question  before  the  case  is  submitted  to  the  jury.  It  is  too 
late  to  raise  the  question  on  a  motion  for  a  new  triaL  (Mather  t» 
Dunn,  788.) 

Bee  Cotenancy,  8, 

PARTITION. 

1.  GOTBNANC^— PARTITION— BENEFITS  AND  L0S6BB.— If 

on  partition,  a  cotenant  claims  an  equality  of  benefits,  he  must 
submit  to  an  equality  of  burdens,  and,  if  a  loss  results  in  good 
faith  from  an  error  of  judgment  on  the  part  of  the  toiant  in  charge 
of  the  property,  such  loss  must  fall  upon  all  of  the  cotenants 
equally.  If  loss  is  caused  by  the  positive  wrong  of  such  cotenant, 
he  alone  must  bear  the  loss.    (Holt  ▼.  Gouch,  648.) 

2.  OOTENANCY— PARTITION  — IMPROVBMBNTS.— If  prop- 
erty  held  in  cotenancy  is  not  susceptible  of  being  divided,  the 
court  may  order  an  account  before  partition,  and  provide  for  a 
suitable  compensation  for  Improvements  to  the  tenant  moiHnif 
them.    (Holt  v.  Gouch,  648.) 

3.  OOTBNANOY— PARTITION  —  IMPROVEMENTS.— Equity  Is 
effected  between  cotenants  on  partition  either  by  assigning  the 
Improved  part  of  the  property  to  him  who  made  It,  at  its  value 
before  the  improvements  were  made,  or,  if  that  cannot  be  done^ 
then  by  a  reasonable  allowance  to  the  one  who  has  enhanced  ths 
value  of  tlie  property.    (Holt  v.  Gouch,  648.) 

PARTNERSHIP. 

1.  PARTNERSHIP  IN  LANDS.— Although  a  partnership,  as 
such  cannot  hold  the  legal  title  to  land.  It  may  in  equity  own  real 
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«B(ate  without  reference  to  the  title  at  law,  It  beln^  of  no  Import- 
ance who  holds  the  legal  title,  or  how  he  came  by  It,  excepting  so 
tnr  as  these  focts  express  or  rereal  the  intention  of  the  partnership. 
<Bockefeller  t.  Dellinger,  618.) 

2.  PARTNBBSHIP  IN  LAND-RIGHTS  OP  CRBDITORS.-If 
land  is  purchased  by  a  partnership  with  partnership  assets  and  for 
partnership  purposes,  and  is  then  mortgaged  in  order  that  the  part- 
nership may  obtain  money  for  use  in  furthering  the  business  of 
the  firm,  such  mortgage  is  superior  to  a  prior  Judgment  against  one 
of  the  members  of  the  firm,  eren  though  none  of  the  money  real- 
ized on,  the  mortgage  is  used  in  the  partnership  business.  (Rocke- 
feller T.  Dellinger,  613.) 

PLBADINO. 

1.  AOnONS— PLBADINO.— The  test  of  whether  there  is  more 
than  one  cause  of  action  stated,  or  attempted  to  be  stated,  in  a 
complaint  is  not  whether  there  are  different  kinds  of  relief  or  ob- 
jects sought,  but  whether  there  is  more  than  one  primary  right 
sought  to  be  enforced  or  one  subject  of  controversy  presented  for 
adjudication.    (Zinc  Carbonate  Go.  ▼.  First  Nat  Bank,  845.) 

2.  PLEADING— ALIiBGATION  OP— CONCLUSIONS.— An  alle- 
gation in  a  complaint  to  abate  a  high  fence  as  a  nuisance,  that  it  is 
liable  to  be  blown  over  onto  plaintiffs  buildings,  and  may  injure 
them,  is  an  allegation  of  conclusions  insufficient  to  withstand  a  gen- 
eral demurrer.    (Bordeaux  t.  Greene,  600.) 

8.  PLEADING— ANSWBR-WHBN  DBBMBD  TRUB.— Wheua 
«ause  is  submitted  to  a  court  for  decision  upon  bill  and  answer,  the 
answer  is  accepted  as  true  if  its  ayerments  are  not  challenged  by  a 
replicatioh.    (Kingman  t.  Mowry,  169.) 

4.  EQUITY  PLBADINGJ— ALTERNATIVE  GROUNDS  OP  RB- 
LiIBP.— Where  the  several  grounds  of  relief  stated  In  a  bill  in 
equity  are  altematiye  statements  of  one  transaction,  each  alterna- 
tive must  be  sufficient  to  give  relief,  or  the  whole  bill  is  bad.  (Al- 
len ▼.  Gaylor,  81.) 

5.  PLEADING  IN  THE  ALTBRNATIVB.- If  a  pleader  is  hi 
4oubt  whether  he  is  entitled  to  one  kind  of  relief  or  another  upon 
the  facts  alleged  in  the  bill,  he  may  frame  his  prayer  in  the  altema- 
tlverso  that  if  he  is  not  entitled  to  one  he  may  obtain  the  other,  and. 
If  he  is  entitled  to  either  kind  of  relief  prayed,  the  defendant  cannot 
demur  to  the  bill,  because  the  complainant  is  not  entitled  to  the  other. 
His  remedy  is  to  insist  at  the  hearing  that  complainant  be  confined 
to  such  relief  only  as  he  may  be  entitled  to  under  all  the  circum- 
stances *of  the  case  as  then  presented.  (Florida  Southern  R.  R.  Ck>. 
T.  HiU,  124.) 

6.  PLEADING.— A  DEMURRER,  which  Is  directed  merely  to 
the  want  of  jurisdiction  and  to  the  insufficiency  of  facts  stated  to 
constitute  a  cause  of  action,  does  not  reach  the  objection  that  there 
Is  a  nonjoinder  or  misjoinder  of  parties.    (Svanburg  v.  Fosseen,  490.) 

7.  PLEADING —DEMURRING  AND  ANSWERING.— The  de- 
fendant  may  not  answer  and  demur  also  to  the  same  part  of  a  bill. 
If  he  demur  to  a  part  and  nnswer  to  the  same  part,  tiie  demurrer  in 
such  case  is  overruled  by  the  answer.  (Harding  v.  American  Glu- 
cose Co.,  189.) 

8.  EQUITY  PLEADINGS- WHEN  BILL  INSUPPICIBNT.— A 
bill  in  equity  is  fatally  defective  unless  it  states  the  title  or  claim  of 
the  complainant  with  such  certainty  and  clearness  that  the  defend- 
ant may  be  distinctly  informed  of  the  nature  of  the  case  which  he 
Is  called  upon  to  meet    (Merrell  v.  Witherby,  89.) 
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8.  PLBADING— GAMBLINQ  TRANSAOTION.— To  make  tiie  de- 
fense that  an  agreement  la  a  gambling  tran8actlon»  a  defendant 
must  set  up  such  illegality  in  liis  answer*  (Van  Duaen-HarringtoA 
Co.  y;  Jungeblut,  463.) 

10.  PLBADING— JOINDER  OF  COUNTS.— A  special  count  Ia 
assumpsit  may  be  joined  with  the  common  counts.  (Carland  ▼•  West- 
ern Union  TeL  Co.,  894.) 

XL  PliBADING  TO  BNFOBCD  BRBACH  OF  CONDITION 
SUBSEQUBNT.— A  complaint  must  exhibit  a  complete  right  of  ac- 
tion. Hence,  in  an  action  by  s  grantor  to  recorer  an  estate  claimed 
to  have  been  forfeited  by  reason  of  the  breach  of  a  condition  sub- 
sequent contained  in  the  deed,  the  complaint  is  Insufficient,  If  it 
fails  to  allege  re-entry,  or  its  equivalent,  that  re-entry  was  pre* 
vented  and  that  possession  was  demanded  and  refused.  (Preston  ▼» 
Bosworth,  818.) 

12.  PLEADING.— THE  SUFFICIENCY  OF  A  COUNT  must  b» 
determined  by  its  own  allegations,  without  aid  from  another  count. 
(State  ▼.  Langford,  746.) 

13.  PLBADING--STRIKING  OUT  SURREJOINDBB.— A  surre* 
Joinder  which  is  but  a  repetition  of  a  previous  replication  should  bo 
stricken  out  on  motion.    (Western  Assur.  Co.  v.  Hall,  48.) 

See  Detinue^  4^  6;  Indictments,  2;  Insurance,  24;  Parent  and  Child,  8» 

PLBDGB. 

%  CORPORATION  —  STOCK— PLEDGE-WRONGFUL  8ALB. 
If  a  pledgee  of  corporate  stock  illegally  sells  it,  the  pledgor  may 
sue  ^or  its  conversion,  without  tendering  the  debt  or  demanding  a 
return  of  the  stock.  In  such  action  the  pledgee  has  the  right  to  re- 
coup the  amoimt  of  the  debt.    (Feige  v.  Burt,  890.) 

2.    CORPORATIONS  —  STOCK  —  PLBDGB>-SALB     WITHOUT 
NOTICE.— If  corporate  stock  is  pledged  for  the  payment  of  a  debt, 
it  may,  in  case  of  default,  be  sold  by  the  pledgee,  without  judicial 
proceedings,  upon  notice  to  the  pledgor,  but  such  sale  without  no- 
tice la  a  conversion  of  the  stock.    (Feige  v.  Burt,  890.) 

Bee  (^iporations,  4;  Fraudulent  Conveyances^  1« 

POLITICAL  CONYBNTIONa 
Bee  Blections,  1-8. 

POOLSBLLING. 
Bee  Gaming,  L 

PBIYILBGBD  CM>MMUNIOATION& 
Bee  Bvidence,  8»  4;  Wltnessea*  6-7. 

PROBATB  COURT. 
Bee  Judicial  Bales. 

PROCBS& 

1  PROCBSS— BXBMPTION  FROM  SBRVICB— PRI80NBR  IK 
JAIL.— The  reasons  for  exemption  from  civil  arrest  and  from  service 
of  any  dvfl  process  of  nonresident  parties,  and  witnesses  voluntarily 
attendiiig  court,  do  not  apply  to  i>erson8  arrested  and  in  jail  under 
a  criminal  proceeding.    (White  v.  Underwood,  680.) 
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2.  PROGBSS^SBHYTCB  OF  IN  JAIL.— The  BherllT  baa  aufhoiv 
Ity  to  Berre  process  in  Jail  as  well  as  elsewhere.  The  jail  possesses 
no  ''privilege  of  a  sanctuary,"  and  service  of  process  upon  a  pris- 
oner confined  therein  is  valid.    (White  v.  Underwood,  630.) 

PUBLIC  POLICY. 

THB  PUBLIC  POLICY  OF  A  STATB  is  to  be  found  in  its 
statutes,  and  when  they  have  not  directly  s];)oken,  then  in  the  de- 
cisions of  the  courts,  and  in  the  constant  practice  of  government 
officials.    (Harding  v.  American  Glucose  Ca,  189.) 

See  Monopolies,  2,  6b 

QUO  WARRANTO. 

1.  QUO  WARRANTO  AS  A  REMEDY  FOB  ABUSE  OF  COR- 
PORATE POW£RS.~An  information  in  the  nature  of  a  quo  war- 
ranto is  not  only  an  appropriate  means  of  testing  the  right  to 
exercise  corporate  franchises,  but  is  also  a  proper  remedy  for  the 
abuse,  by  a  corporation,  of  the  powers  with  which  It  has  been  in- 
vested.   (State  V.  Portland  Natural  Gas  etc.  Co.,  814.) 

2.  QUO  WARRANTO  AGAINST  PUBLIC  CORPORATION-- 
JUDGMENT  OF  FORFEITURE.— In  a  quo  warranto  proceeding 
against  a  corporation  engaged  in  furnishing  natural  gas  to  the 
inhabitants  of  a  city,  the  court  may,  in  the  exercise  of  its  discre- 
tion, upon  proof  that  the  defendant  entered  Into  an  agreement  with 
a  competing  comi>any,  fixing  the  price  of  gas  to  be  charged  to  con- 
sumers, render  a  Judgment  declaring  a  forfeiture  of  the  defend- 
ant's corporate  franchise,  or  it  may  render  a  Judgment  of  forfeiture 
or  ouster  only  of  the  defendant's  right  to  carry  out  the  illegal 
agreement    (State  v.  Portland  Natural  Gas  etc  Co.,  814.) 

RAILROAD  COMPANIES. 

1.  BAILROADB-WHAT  ARE  RAILROAD  CARS.— The  words 
'^ilroad  cars,"  in  their  general  sense,  include  "hand-cars."  Hence, 
under  a  statute  giving  a  right  of  action  to  an  employ^  who,  while 
'^engaged  in  operating,  running,  riding  upon,  or  switching  passenger 
or  freight  or  other  trains,  engines,  or  cars,"  has  been  injured  through 
the  negligence  of  a  coemploy6,  the  words  "or  other  cars"  include 
hand-cars,  and  an  employ^  operating  a  hand-car  may  maintain  an 
action  against  the  company.    (Benson  v.  Chicago  etc.  R.  R.  Co.,  444.) 

2.  RAILROADS  —  INJUNCTION  TO  COERCE  COMPENSA- 
TION FOR  LAND  TORTIOUSLY  TAKEN.— If  a  landowner  waives 
the  tortious  taking  of  his  property  for  a  right  of  way  by  a  railroad 
company,  and  elects  to  regard  the  act  of  the  company  as  done  under 
the  right  of  eminent  domain,  he  is  estopped  from  dispossessing  the 
company,  and  is  not  entitled  to  an  injunction  to  coerce  payment  of 
compensation  due  for  such  land.  In  such  case,  a  court  of  equity 
may  declare  the  amount  due  for  compensation  to  be  a  lien  upon  the 
land  and  improvements,  and  decree  foreclosure  of  the  lien  and  sale 
of  the  property  to  satisfy  such  amount  (Florida  Southern  R.  R.  Co. 
v.  Hill,  124.) 

8.  RAILROADS-LIABILITY  IN  EQUITY  FOR  LAND  TOR- 
TIOUSLY TAKEN.— If  a  landowner  waives  the  tortious  taking  of 
his  property  for  the  purpose  of  a  right  of  way  by  a  railroad  com- 
pany and  elects  to  regard  the  act  of  the  company  as  done  under 
the  right  of  eminent  domain,  he  is  entitled  to  recover  compensation 
for  the  land  thus  taken.  In  such  case,  tbe  landowner  has  an  equita- 
ble lien  in  the  nature  of  a  vendor's  lieu,  and  may  resort  to  equity 
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In  the  llrft  instance  to  establish  the  amount  justly  dne  him  as  com- 
pensation, and  to  enforce  his  lien  by  chiurging  the  einnpany's  in- 
terest in  the  land  and  the  improTcments  thereon  for  its  payment. 
(Florida  Bonthem  R.  B.  Oo.  ▼.  Hill,  124.) 

4.  BAILROADS-PRBSUMPTION  OF  NB6LIGENGB  FBOIC 
TNJUBY.^The  injury  of  a  passenger  on  a  railroad  is  prima  fbde 
evidence  of  negligence  in  the  management  of  the  road»  which  eri- 
dence  the  railroad  company  is  bound  to  rebut  (Steele  r.  Southern 
By..  70e.) 

5.  BAILBOADS  —  INJUBT  TO  PAS8BNGBB-PB0XIMATB 
GAUSB  OF  DBATH.— If  a  passenger  injured  on  a  railway  dies  more 
than  a  year  after  the  accident,  the  immediate  cause  of  death  being 
an  abscess  of  the  llTer,  and  the  evidence  shows  that  he  had  never 
recovered  from  the  effects  of  the  accident,  that  he  had  la  grippo  one 
month  before  he  died,  that  the  Injury  received  in  the  aodd^t  was 
apparently  Internal  and  indicated  a  serious  derangement  4>f  the 
liver  before  the  attack  of  la  grippe,  the  question  of  the  proximate 
cause  of  the  death  is  for  the  Jury  to  determine,  (Hc(3afferty  v. 
Pennsylvania  B.  B.  Co.,  000.) 

«.  BAILBOAD  ACJOIDBNT  —  PBBSUMPTION  OF  NBOLI- 
QENGE.— An  injury  to  a  railway  passenger  caused  by  a  defect  in 
the  track  raises  a  presumption  of  negligence  against  the  railway 
company,  which  carries  the  case  to  the  jury,  although  the  evidence 
to  rebut  such  presumption  may  be  very  strong.  (Mc(3aifert7  ▼•  Penn- 
sylvania B.  B.  Ga,  690.) 

7.  BAILROADS-CONTBACrP  OF  INDBMNITY— BIGHT  TO 
MAKB.— While  a  railroad  company  will  not  be  permitted  by  con- 
tract, or  otherwise,  to  exempt  itself  from  liability  for  losses  caused 
by  its  own  negligence,  or  that  of  its  servants,  there  Is  nothing  to 
prohibit  it  from  contracting  with  a  third  person  for  indemnity 
against  these  very  same  losses.  It  may,  therefore,  by  such  a  con- 
tract, indemnify  itself  against  loss  for  injuries  to  passengers, 
though  the  injury  is  caused  by  its  own  negligence,  or  that  of  its 
servants  or  employes.  The  indemnity  in  no  way  affects  the  liabili^ 
of  the  company  to  the  person  injured.  (Kansas  Olty  etc  B.  B.  0>.  t. 
Southern  By.  etc.  Go.,  545.) 

&  BAILBOADS  —  DUTY  TO  PASSBNGBB  ON  FBBIGHT 
TBAIN.— A  carrier  of  a  passenger  on  a  freight  train  is  bound  to 
exercise  the  highest  degree  of  care  consistent  with  the  practical 
and  efficient  use  of  the  train  for  its  primary  purpose  of  transport- 
ing freight,  and  a  passenger  thereon  assumes  such  inconvenience 
and  risks  as  usually  attend  the  operation  of  such  train.  (Steele  v. 
Southern  By.,  756.) 

9.  RAILBOADS  —  SPBGIAL  PRIVILBGBS  ON  STATION 
GROUNDS.— A  company  organized  under  a  statute  providing  for  the 
incorporation  of  union  railway  companies  has  an  undoubted  right 
to  make  rules  and  regulations  concerning  the  use  of  its  station  and 
grounds,  but  it  has  no  power,  under  the  guise  of  such  rules  and 
regulations,  to  grant  to  a  transfer  company  the  exclusive  privilege 
of  standing  hacks  upon  its  station  grounds,  and  soliciting  business. 
(Indianapolis  Union  Ry.  Co.  v.  Dohn,  274.) 

10.  RAILROADS  —  (X)NTRA(3T  OP  INDEMNITY  -  PUBLIO 
POLICY.— A  contract  between  a  railroad  company  and  a  news 
company,  whereby  the  former,  for  a  valuable  consideration,  grants 
to  the  latter  the  privilege  of  selling  "periodicals,  newspai>ers,  books, 
confections,  fruits,  cigars,  cakes,  pies,  and  sandwiches,^  upon  Its 
regular  passenger  trains,  during  a  time  specified,  and  which  con- 
tains a  clause  stipulating  that  the  news  company  shall  indemnify 
the  railroad  company  against  any  loss  which  it  may  sustain  by 
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CMWOB  of  injuries  to  person  or  property,  suffered  or  sustained  hf 
mnj  agent  or  employ^  of  the  news  company,  whether  such  loss  or 
tiUurles  arise  from  the  negligence  of  the  employ^  of  the  railroad 
company,  or  otherwise,  is  not  against  public  policy,  but  is  a  valid 
41  nd  enforceable  contract  It  is  not  an  attempt  by  the  railroad  com- 
4»any  to  limit  its  liability  to  passengers  for  injuries  caused  by  the 
:.p^ligence  of  its  servants,  but  Is  a  contract  to  indemnify  that  com- 
pnny  for  the  sums  It  must  pay  on  account  of  its  negligence.  (Kan- 
sas City  etc.  B.  B.  Oo.  ▼.  Southern  By.  etc.  Ck>.,  545.) 

11.  BAILBOADS-OONTBACT  OF  INDBMNITT— BBOOVEBT 
UPON.— If  a  news  company  agrees,  for  a  valuable  consideration. 
to  indemnify  a  nUlroad  company  for  any  loss  it  may  sustain  by 
reason  of  having  to  pay  for  an  injury  to  any  agent  or  employ^  of 
the  news  company  while  upon  the  cars  of  the  railroad  company, 
and  a  newsboy,  in  the  employ  of  the  news  company,  receives  in- 
juries resulting  In  death  while  on  the  railroad  company's  train, 
through  the  negligence  of  its  servants,  and  during  the  time  that 
such  contract  is  in  force,  the  railroad  company  is  entitled  to  re- 
cover, where  it  pays  a  Judgment  obtained  against  it  In  a  suit 
brought  by  the  boy's  legal  representative,  and  then  sues  upon  the 
contract  of  indemnity  with  the  news  company,  to  recover  the 
amount  of  the  Judgment.  The  news  company  would  not,  however, 
be  liable  on  the  contract  sued  on,  if  the  boy  was  killed  while  acting 
as  a  "lookout*  on  the  railroad  company's  train,  and  while  outside 
of  his  employment  as  news  agent.  (Kansas  City  etc  B.  B.  Co.  v. 
Southern  By.  etc  Co.,  545.) 

12.  BAILROADS— CONTBACT  OP  INDEMNITY— PENDENCY 
OP  LITIGATION— EFFECT  OF  NOTICE  OF,  AS  TO  INDEMNI- 
TOB.— If  one  is  bound  to  protect  another  from  a  liability,  he  is 
bound  by  the  result  of  a  litigation  to  which  such  other  is  a  party, 
where  he  had  notice  of  the  suit  and  an  opportunity  to  control  and 
manage  it.  Hence,  where  a  defendant  news  company  was  notlflod 
of  the  pendency  of  a  litigation  which  resulted  in  a  Judgment  against 
the  plaintiff  railway  company,  on  a  liability  against  which  the  de- 
fendant, by  its  contract  liad  agreed  to  indemnify  it,  and  was  af- 
forded ample  opportunity  to  control  and  manage  that  litigation,  but 
refused  to  have  anything  to  do  with  the  defense  of  the  case  or 
settlement  of  the  claim,  it  is  bound  by  such  Judgment,  though  it  is 
the  result  of  a  compromise.  (Kansas  City  etc  B.  B.  Co.  v.  Southern 
By.  etc  Co..  545.) 

13.  BAILROADS— OONTBACT  OP  INDEMNITY-nJUDGMENT 
BY  CONSENT  BINDS  INDEMNITOB.— When  a  news  company 
has  agreed  to  indemnify  a  railroad  company  for  any  loss  it  may  sus- 
tain by  reason  of  an  injury  to  any  agent  or  employ^  of  the  news 
company  while  upon  the  cars,  and  an  accident  occurs  on  the  railway 
which  subjects  the  railroad  company  to  a  liability  for  which  it  is 
sued,  the  fact  that  the  railroad  company  compromises  the  claim 
without  the  assent  of  the  news  company,  and  consents  to  a  Judg- 
ment against  itself  for  the  amount  agreed  upon,  does  not  render 
such  a  judgment  erroneous,  where  the  settlement  was  made  In  good 
faith  and  the  amount  of  the  Judgment  was  reasonable.  The  only 
effect  that  the  railroad  company's  consent  to  the  rendition  of  the 
Judgment  could  have,  would  be  to  reduce  the  Judgment  from  con- 
clusive to  presumptive  evidence  only  of  the  news  company's  liability 
on  its  contract,  and  of  the  amount  thereof,  and  to  afford  it  the  right 
and  privilege  of  showing  either  that  the  Judgment  was  procured  by 
a  fraudulent  collusion,  was  not  founded  upon  a  legal  liability,  or 
that  it  exceeded  such  liability.  (Kansas  City  etc.  B.  B.  Co.  v.  South- 
em  By.  etc  Co.,  545.) 
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14.  STBEFT  RAILWAY&-P0W1BB  TO  LAY  SWITCHBB  AND 
OUBVBS.— Wbere  a  street  railway  company  is  aatiiorized  to  iterate 
its  system  along  certain  streets  of  a  city,  and  to  malLe  connections 
"With  its  power-houses  and  car  bams,  it  has  power  to  lay  switches 
and  curves  for  the  purpose  of  getting  its  cars  in  and  out  of  its  bams 
upon  any  of  the  streets  adjoining  its  bams,  and  is  not  confined  to 
the  streets  upon  which  it  is  expressly  authorijBed  to  operate  its 
system.    (Romer  ▼.  St  Paul  City  By.  Co.,  466.) 

15.  8TREBT  BAILWAYS  -  SWITCHES  NOT  ADDITIONAL 
BUBDBN  ON  STBEBT.— The  maintenance  and  use  of  switches  and 
curres,  which  are  a  necessary  incident  to  the  operation  of  a  street- 
car system,  are  a  proper  street  use  and  not  an  additional  burden 
thereon.    (Romer  ▼.  St  Paul  City  By.  Co.,  455.) 

16.  BAILROADS— STREET— DRIVING  ON  TRACK.— A  person 
iias  the  lawful  right  to  driye  his  carriage  in  the  tracks  of  a  street- 
car company,  if  he  exercises  due  care  to  avoid  an  undue  inter- 
ference with  its  rights  and  to  avoid  a  collision.  (North  Chicago  St 
B.  B.  0>.  V.  Zeiger,  157.) 

17.  SLEEPINGhOAB  COMPANIES— DUTY  OBNEBALLY.— A 
sleeping-car  company  is  bound  to  furnish  a  passenger  with  a  berth 
for  his  accommodation,  and  to  keep  watch  and  take  reasonable  care 
that  he  suffers  no  loss.    (Pullman  etc  Co.  v.  Adams,  68*.) 

la  SLEEPING-CAB  COMPANIES  are  not  held  to  the  leaponsi- 
bility  of  common  carriers  and  innkeepers.  (PuUman  etc  Go.  ▼.  Ad- 
ams, 53.) 

19.  SLEEPINGhCAB  (X)MPANIES--LIABILITY  FOB  LOSS  OF 
BING.— Where  a  passenger  takes  off  at  night  a  ring  which  he  is 
accustomed  to  wear,  and  puts  it  in  a  pocket-boolc,  which  book  is 
stolen  from  his  berth,  this  is  not  such  contributory  negligence  as 
to  preclude  a  recovery  against  the  company.  (Pullman  etc  Co.  t. 
Adams,  53.) 

20.  SLEEPING-CAB  COMPANIES-NEGLIGENCE  OF  ONE'S 
SLEEPING  COMPANION.— Where  a  passenger's  property  has  been 
stolen  through  the  negligence  of  the  sleeping-car  company,  the  fact 
that  his  traveling  companion,  who  occupied  the  berth  with  him, 
was  negligent  in  reference  to  the  property  does  not  relieve  the  com- 
pany from  liability.    (Pullman  etc.  0>.  v.  Adams,  63.) 

21.  SLEBPIN€M3AB  COMPANIES-PBOTEOTION  OF  PBOP- 
ERTY  IN  A  BEBTH.— The  law  draws  no  distinction  as  to  places  of 
safety  in  the  berth  of  a  sleeping-car,  and  property  placed  anywhere 
in  a  berth  is  entitled  to  protection.    (Pullman  etc  Co.  t.  Adams,  53.) 

22.  SLEEPING-CAR  COMPANIES-LIABILITY  FOB  L08B  OF 
PASSENGEB'S  PERSONAL  EFFECTS.— The  liability  of  a  sleep- 
ing-car company  for  the  loss  of  a  passenger's  personal  effects  does 
not  include  anything  except  the  clothing,  omammits,  and  such  arti* 
cles  as  are  usually  carried  by  travelers  in  their  hands,  together  with 
a  sum  of  money  reasonably  sufficient  for  the  expenses  of  the  Joiir> 
ney  in  which  one  is  engaged.    (Pullman  etc  Oo.  v.  Adams,  68.)/ 

23.  SLEEPING-CAR  COMPANIES-LIABILITY  FOB  LOSS  OP 
VALUABLE  BING.— A  sleeping-car  company  is  not  liable  for  the 
theft  of  a  diamond  ring  from  the  purse  of  a  sleeping  passenger* 
where,  because  of  a  loose  setting,  the  ring  was  not  in  a  condition  to 
be  worn  for  the  use,  convenience,  or  ornament  of  the  passenger. 
(Pullman  etc.  Co.  v.  Adams,  63.) 

24.  SLEBPING-CAB  COMPANIES— LIABILITY  FOB  THEFT. 
A  Sleeping-car  company  is  under  a  duty  to  use  reasonable  care  to 
guard  its  passengers  from  theft,  and  if,  through  want  of  such  caisw 
the  personal  effects  of  a  passenger^  such  as  he  might  reasonaUj 
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carry  with  him,  are  stolen,  the  company  is  liable.    (Pullman  etc.  Ga 
▼•  Adams,  53.) 

25.  8LBBPING-0AR  COMPANIBS--0ABB  IN  THB  NIGHT- 
TIMB.— The  care  required  of  a  sleeping-car  company  to  secure  the 
«afety  of  its  passengers  in  the  night-time  necessitates  that  the 
watching  should  be  continuous  and  actiyei.  (PuUmaa  etc.  Oo.  t. 
Adaffl%  63.) 

BBGBIPTS. 
See  Taxes.  4» 

BBGEIVBBS. 

BEGBIVBB8  —  SUIT  AGAINST,  WITHOUT  LBAVB.  — A 
federal  receiver  for  a  railroad  company  may  be  sued  In  a  state  court* 
without  previous  leave  of  the  court  which  appointed  him,  for  dam- 
ages on  account  of  the  death  of  an  employ^  of  the  receiver,  caused 
by  the  latter's  alleged  negligence  while  operating  the  road.  (Malott 
T.  Shlmer,  27&) 

REDEMPTION. 
See  Taxes,  7. 

BBFBREES. 
See  Appeal,  4;  Arbitratloii. 

REMAINDERS. 
See  Devise,  1-6;  Wills.  2> 

REPLEVIN. 
See  Attachment,  2. 

RESTRAINT  OF  TRADB. 
See  Gontracts,  6. 

RIPARIAN  PROPRIETORS. 
See  Estoppel,  2;  Waters  and  Watercouneii 

SALES. 

L  SALES-DELAY  IN  SHIPMENT— LIABILITT  FOR  PRIOB. 
A  sale  of  goods  by  a  merchant  in  one  state  to  a  merchant  in  another, 
"Ho  be  shipped  prompt,"  means  that  the  goods  will  be  shipped  from 
the  seller's  warehouse  in  the  state  of  his  place  of  business  so  that 
they  will  arrive  at  the  buyer's  place  of  business  with  reasonable 
dispatch  and,  unless  so  shipped,  the  title  to  the  goods  does  not  pass 
to  the  buyer,  and  he  is  not  liable  on  his  contract  of  purchase.  In 
such  case,  a  month's  delay  in  the  arrival  of  the  goods  is  unreason- 
able and  avoids  the  sale.    (Soper  v.  Greighton,  875.) 

2.  SALES— DELIVERY— ACTION  FOR  PURGHASB  FRIGE.— 
If  the  delivery  of  goods  sold  is  unconditional,  the  vendor  is  entitled 
to  the  contract  price,  but,  if  the  delivery  is  conditional,  the  price 
named  in  the  condition  only  can  be  recovered.  (Greenleaf  tr.  Gal- 
lagher, 871.) 

3.  SALBS--DBLIVERY— AGTION  FOR  PURGHASB  PRIOB.— 

In  order  to  maintain  an  action  for  the  contract  price  of  goods  sold 
and  delivered,  actual  delivery  to,  and  acceptance  by,  the  purchaser  la 
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necessary,  and  if  the  title  to  the  goods  only  has  passed  subject  t» 
the  vendor* 8  lien  for  the  price,  this  form  of  action  cannot  be  main- 
tained.   (Greenleaf  y.  Gallagher,  871.) 

4.  SALBSr-DELIVERY— ACTION  FOE  PURGHASB  PBICB  — 
An  action  for  the  price  of  goods  sold  cannot  be  maintained  nntll 
delivery  Is  proved.  Proof  of  tender  and  refusal  is  not  snfBdent. 
(Greenleaf  v.  Gallagher,  371.) 

5.  SALES  -  DELIVERY  —  VENDOR'S  LIEN— ACTION  FOR 
PURCHASE  PRICE.— If  the  title  to  goods  sold  has  passed  sub- 
ject to  the  vendor's  lien  for  the  price,  his  remedy  Is  for  a  breach  of 
the  contract  of  bargain  and  sale,  and  the  rule  of  damages  in  his 
favor  is  not  the  contract  price,  but  the  difference  between  that  and 
the  value  of  the  goods  retained.    (Greenleaf  t.  Gallagher,  871.) 

See  Corporations,  18;  Pledge,  1,  2;  Vendor  and  Pnrcbager. 

SAVINGS  BANKS. 
See  Banks  and  Banking^  14 

SCIRE  FACIAa 
See  Executions,  11. 

SELF-DBFENSB. 
See  Homicide,  8. 

SENTENCES. 
(Bee  Criminal  Law,  1,  2;  Larceny*  8;  Tirlalt  8L 

SETOFF. 

L  SBTOFF-INSOLVENCT.—Equltable  setoff  against  tlie  in- 
dorsee  or  assignee  of  a  non-negotiable  note  before  maturity,  of  de- 
mand deposits  due  from  the  payee  bank  cannot  be  allowed  on  the 
ground  that,  by  reason  of  the  bank's  insolvency  at  the  time  of  the 
transfer,  the  deposits  were  due  without  further  demand.  If  the 
bank,  though  in  fact  Insolvent,  was  still  open  transacting  busi- 
ness, and  paying  its  debts  at  maturity.  (Stadler  ▼.  Fhrst  Nat  Bank. 
682.) 

2.  SETOFF.— TIME  CERTIFICATES  OF  DEPOSIT  by  the 
maker  of  a  non-negotiable  note  with  the  payee  bank  cannot  be  set 
off  in  equity  against  the  Indorsee  or  assignee  of  the  note,  if  they 
were  not  due  at  the  time  of  the  transfer,  even  if  the  payee  bank 
was  then  insolvent    (Stadler  v.  First  Nat  Bank,  582.) 

8.  SETOFF.— TIME  CBRTIFICATES  OF  DftPOSIT  by  a 
maker  of  a  non-negotiable  note  with  the  payee  bank,  whetfaw  due 
or  not  at  the  time  of  a  transfer  of  the  note  to  a  third  peraon.  are 
not  legal  setoffs,  if  the  note  was  not  due  when  transferred.  (Stadler 
V.  First  Nat  Bank,  582.) 

See  Corporations,  13;  Negotiable  InstnimentSL  4»  €L 

SHERIFFS^  DEEDS. 
•  See  Executions,  15-191 

SLEEPING-CAB  GOMPANnBEL 
See  Raflroad  Companies,  19-28^ 
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SPECIFIC  PBBF0BMA17CEL 

1.  CONTRACTS-MUTUALITY— SPECIFIC  PBRTORMANCH; 
The  principle  that  contracts  must  he  mntnal— mnst  bind  both  parties 
or  neither— does  not  mean  that  In  erery  case  each  party  must  have 
the  same  remedy  for  a  breach  by  the  other,  but  that  the  contract  is 
enforceable  on  both  sides  in  some  manner;  not  necessarily  enforce* 
able  on  both  sides  by  specific  performance.  (Northern  Cent  By.  Co. 
V.  Walworth,  683.) 

2.  SPECIFIC  PERFORMANCE-CONTRACT  FOR  SALE  OP 
CHATTELSw— The  rule  that  a  bill  in  equity  cannot  be  maintained 
for  the  specific  performance  of  a  contract  for  the  sale  of  chattels 
does  not  apply  if  the  articles  sold  are  of  such  a  nature  that  they 
cannot  be  purchased  in  the  market  (Northern  Cent  By.  Co.  t. 
Walworth,  683.) 

8.  SPECIFIC  PERFORMANCE-SALE  OF  STOCKS  AND 
BONDS.— The  subsequent  sale  and  dellyery  of  stpcks  and  bonds  ta 
other  parties  in  disregard  of  a  prior  contract  with  the  plaintiff,  is 
no  defense  to  a  bill  for  specific  prformance,  especially  when  such 
parties  had  knowledge  of  the  prior  contract,  and  are  made  parties 
and  sought  to  be  enjoined*  (Northern  Cent  Ry.  Co.  t.  Walworth^ 
683.) 

4.  SPECIFIC  PERFORMANCE  —  CONTBACJT  FOB  PUB- 
CHASE  OF  STOCK.— A  contract  for  the  sale  of  nearly  all  of  the 
bonds  and  stock  of  a  corporation  with  an  agreement  that  the  yendor 
shall  pay  the  interest  and  fioating  corporate  debt  and  use  his  best 
endeayors  to  secure  to  the  yendee  the  remaining  corporate  stock  and 
bonds  at  the  lowest  possible  price,  does  not  lack  mutuality,  and 
may  be  specifically  enforced.  (Northern  Cent  By.  Ca  t.  Walworth^ 
683.) 

5.  SPECIFIC  PEBFOBMANCE-OBAL  CONTRACT  TO  CON- 
VEY LANDS.— Where  an  uncle  and  aunt  take  three  infant  nieces 
Into  their  ftimily,  upon  an  oral  agreement  that  the  nieces  shall 
gi^e  their  serylces  until  grown  up,  and  the  undo  and  aunt  will 
leaye  to  them  all  their  real  and  personal  property  which  they 
might  own  at  the  time  of  their  death,  the  serylces  to  be  performed 
by  the  nieces  are  of  such  a  character  that  a  performance  entltlea 
them,  upon  the  death  of  the  unde  and  aunt  to  a  specific  perform* 
ance  of  the  promise  to  conyey  the  property.  (Syanburg  y.  Fosseen, 
490.) 

6.  SPECIFIC  PBBFOBMANCJB  OF  OBAL  CONTBACTT  TO 
CONVEY  BEAL  PBOPERTY.— Where  the  consideration  for  the 
purchase  of  lands  consists  of  serylces  to  be  rendered,  which  are 
of  such  a  peculiar  character  that  It  is  Impossible  to  estimate  their 
yalue  to  the  yendor  by  a  pecuniary  standard,  and  he  did  not  Intend 
to  measure  them  by  such  a  standard,  the  performance  of  the  ser- 
ylces entitles  the  yendee  to  a  specific  performance,  notwlthstand* 
big  the  contract  was  in  paroL    (Syanburg  t.  Fosseen,  40a) 

8TABB  DECISIS. 
See  Appeal,  8. 

# 

OTATUTB  OF  FBAUD8. 
See  Contracts,  !•  2;  Vendor  and  Purchaser,  1»  4,  BL 

STATUTES. 

1.  CONSTITUTIONAL  LAW  —  TITLE  OF  ACTP— UNITY  OF 
SUBJECT— APPROPRIATIONS.—  Under  a  constitutional  proylsloa 
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thaf  no  statote  shall  relate. to  more  than  one  sabject,  which  most  be 
ezpreased  In  its  title,  the  nnlty  of  the  subject  of  an  appropriation 
bill  or  statute  Is  not  broken  by  appropriatlnir  several  auma  for  q»e- 
ciflc  objects,  which  are  necessary  or  conveirient,  or  tend  to  tbe  ae- 
compUshment  of  one  general  design,  notwlthstaobding  other  purpoaea 
than  the  main  dealgn  may  be  thereby  aubeerred.  (State  t.  SloaB» 
10&) 

2.  GONBTITHTIONAL  law— BNAOTBCENT  of  8TATDTB* 
NBGKS8ARY  BXPBNSB  OF  GOYBRNHBNT.— If  a  atatote  making 
an  appropriation  for  building  a  state  capital  recelTea  a  mere  major- 
ity of  the  Totea  of  both  houaea  of  the  legislature^  and  the  prealding 
ofllcera  thereof  decide  that  the  statute  has  received  the  majority  nec- 
essary to  Its  passage,  and  no  appeal  Is  taken  from  that  decision. 
It  must  be  presumed  that  the  legislature  has  ratified  the  acta  of 
Ita  officers,  thereby  declaring  that  the  statute  is  constitutionally 
passed,  and  that  the  building  of  such  state  capltoi  la  a  neceeaaiy  ez- 
penae  of  government    (State  v.  Sloan,  106.) 

a.  CONSTITUTIONAL  LAW— APPBOPRIATION  STATUTB- 
UNITY  OF  SUBJEC^T.— A  statute  authorizing  the  building  of  a 
state  oapltol  upon  the  ground  now  occupied  by  the  state  penitentbiry, 
and  making  an  appropriation  therefor,  and  also  authorisiiig  the  penl* 
tentiary  board  to  procure  new  grounda  and^  build  a  new  penitentiary, 
and  to  pay  therefor  out  of  the  fund  at  its  disposal  at  the  time  the 
statute  is  passed,  is  valid,  and  not  unconstitutional  as  embracing 
two  subjects  of  appropriations  in  one  statute.    (State  v.  Sloan,  106.) 

4.  CONSTITUTIONAL  LAW— NBCBS8ABY  BXPBNSB8  OF 
GOVBRNMENT.— Power  delegated  by  the  constitution  to  the  1^^ 
lature  to  appropriate  money  to  defiay  the  necessary  ezpenaea  of 
government  carries  with  it  the  right  to  determine  what  la  a  nec- 
essary expense.    (State  v.  Sloan,  106.) 

6.  CONVBYANCnSS— CURATIVB  ACTTS.- A  conveyance  of  a 
homestead,  invalid  because  defectively  acknowledged  by  the  wife, 
is  made  valid  by  a  statute,  subsequently  enacted,  providing  that 
conveyances,  "the  proof  of  execution  whereof  Is  insufficient,  because 
the  officer  certifying  such  execution  omitted  any  words  in  his  cer> 
tiflcate,  or  is  otherwise  informal,  shall  be,  as  valid  and  binding  as 
though  the  certificate  of  acknowledgment  of  proof  of  exeoution  was 
in  due  form.**    (Wfillamson  v.  Lazarus,  01.) 

6.  A  STATUTE  IN  MODIFICATION  OR  DEROGATION  OF 
THE  COMMON  IjAW  will  not  be  presumed  to  alter  it  farther  than 
is  expressly  declared.    (Kidd  v.  Bates,  17.) 

7.  STATUTES  ADOPTED  FROM  OTHB&  8TATB&— If  the 
legislature  adopts  a  statute  from  another  state,  it  must  cMrdinarily 
be  presumed  to  have  a^lopted  such  statute  with  the  interpretation 
theretofore  given  it  by  the  courts  of  that  state.  (Stadler  t.  First 
Nat  Bank.  582.) 

8.  STATUTES-CONSTRUCTION— SPIRIT  OF  LAW.— A  court, 
in  construing  a  statute,  is  not  at  liberty  to  disregard  its  plain  and 
express  terms  upon  any  theory  as  to  its  spirit.  When  it  la  plain 
and  unambiguous,  courts  are  not  permitted  to  search  for  Its  mean- 
ing beyond  the  statute  itself.    (Witte  v.  Koeppen,  82a) 

9.  CONSTITUTIONAL  LAW— WEIGHING  GRAIN— POWER 
OF  LEGISLATURE.— A  statute  is  in  excess  of  the  powers  of  a  leg- 
islature which  makes  conclusive  the  action  of  a  state  welghmaater 
in  weighing  grain  at  terminal  elevators.  Such  a  law  is  an  arbitrary 
exercise  of  power,'  and  attempts  to  deprive  a  person  of  hia  day  in 
court  by  closing  his  mouth  absolutely  when  he  cornea  Into  court; 
(Vega  Steamship  Cki.  v.  Cronsolldated  Elev.  Co.,  4BL) 
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8T00K. 
Oofpontloiii;  Pledge,  1»  2;  Spedfle  PerforfluuMib  ML 

mcBMarr  bailwat  ooMPAKiaB. 

8ee  BallioAd  Oompanlei.  14>1€L 

bubbogatiom; 

flee  Otrrlers;  Toidor  and  Piiieliaair»  H 

SUNDAY. 

1.  OONTBACfRI  HADB  ON  SUNDAY— BATIFIOATION.-If  m 
Bote  Is  dltcoimted  on  Sunday  and  a  check  given  for  the  proeeeda 
'ttereof  and  indorsed  on  the  same  day,  bnt  not  drawn  nntfl  a  fol* 
lowing  and  legal  day,  the  transaction  is  thereby  ratifled  and  affirmed 
as  a  whole,  and  constitutes  a  legal  and  binding  loan  of  the  money. 
(Oook  T.  Fmrker,  609.) 

9.  OONTBAOTS  MADB  ON  8UNDAY-BATI]nOATEON.-Oon- 
tracts  made  on  Sunday  are  not  rirfd  in  the  sense  that  they  do  not 
admit  of  ratification,  though  so  long  as  they  are  ezecntory  their 
enforcement  must  be  refused.  Acts  of  ratification  make  them  new 
contracts,  which  the  parties  are  bound  to  perform.    (Oook  t.  Forker. 

SUBSTYSHIP. 

1.  0UBBTYSHIP "-  HOBTOAOB  TO  SSOUBB  SHKTUBBD 
DBBT-OOLLATKBAL  SBOUBITY.— If  a  mortgage  is  given  by  the 
principal  debtor  to  secure  other  Indebtedness,  and  a  former  secured 
debt  is  included  in  the  mortgage,  the  foreclosure  of  which  is  at  a 
later  date  than  the  maturity  of  the  doubly  secured  debt,  the  mort- 
gage must  be  h^d  to  be  collateral  security  to  the  doubly  secured 
debt  only,  and  not  an  extension  of  time  releasing  the  surety,  in 
the  absence  of  an  agreement  to  the  contrary.  (Jenkins  t.  Daniel, 
e82.) 

2.  SUBBTY8HIP— BBLBA8B  OF  SUBBTY— BXTDNSION  OF 
TIMB.— An  extension  of  time,  without  the  consent  of  the  surety, 
discharges  him  or  the  security  giyen  by  a  third  party.  (Jenkins  t. 
Daniel,  682.) 

8.  8UBBTY8HIP-BBLBA8B  OF  SUBBTY  BY  BXTBNSION 
OF  TIMB.— If  a  wife  unites  with  her  husband  in  the  execution  of  a 
mortgage  on  her  land  to  secure  his  debt,  and  signs  hiis  note  as  surety 
therefor,  any  extension  of  the  time  for  payment  without  her  con- 
sent dischai^res  the  lien  on  her  land.  After  such  extension  the 
mortgagee  has  no  right  to  sell  the  land,  and  the  purchaser  at  the 
sale  acquires  no  title.    (Jenkins  t.  DanieJ,  632.) 

4.  8UBBTY8HIP.— THB  DI8CHABGB  OF  THB  PBIN(HPAIi 
In  a  bond,  by  operation  of  law,  does  not  discharge  the  sureties  there- 
In.    (Whereatt  y.  Bllis,  865.) 

6.  SUBBTY8HIP-LIABILITY  OF  SUBBTY  FOB  INTBBB8T. 
Interest  on  the  penalty  in  an  appeal  bond,  conditioned  for  the  pay- 
ment of  any  Judgment  recovered  against  appellant  in  the  trial  court, 
commences  from  the  date  of  such  Judgment  to  run  against  his  sure- 
ties on  the  amount  of  the  penalty,  when  the  damages  recovered  in 
the  trial  court  exceed  the  amount  of  such  penalty.  (Whereatt  t. 
Bnis,  866.) 

6w    8UBBTY8HIP— LIABILITY  OF  SUBBTY  FOB  INTBBBST^ 

DBMAND.— If  a  demand  upon  the  principal  is  necessary  to  start 

interest  running  as^nst  him,  it  is  necessary  as  to  his  sureties.    If 

AM.  Bfc  fisp..  Vol.  LXXIV.- 


994  Imdkz. 

the  dalm  to  wholly  iiiiliqnidated  so  that  a  demand  will  Bot  start  In- 
terest against  the  principal,  tt  will  not  start  tt  against  hto  snretiea. 
(Whereatt  ▼.  EUifli.  865.) 

7.  BONDS^DAMAGES  FOR  BREACH— AMOUNT  RBOOYBS- 
ABT^E  AGAINST  SURETIES— INTEREST.— If  the  circumstancea 
are  such  that  the  principal  to  chargeable  with  interest  on  the  dam- 
ages accruing  from  the  breach  of  an  appeal  bond,  and  such  dam- 
ages are  equal  to  or  exceed  the  penalty  named  in  the  bond,  the  in- 
terest period  on  such  penalty  commences  at  the  same  time  as  that 
against  the  principal  on  such  damages,  and  when  the  bond  to 
breached,  the  penalty,  to  the  amount  of  the  damages,  immedtotely 
becomes  the  debt  of  the  sureties,  and  bears  Interest  the  same  in  al\ 
respects  as  any  other  debt  due  on  contract,  if  the  principal  claim 
bears  interest    (Whereatt  ▼.  Bllto,  865.) 

a    BONDS— AMOUNT  REOOYERABLB.— If  the  damages  to  se-' 
cure  which  a  penal  bond  to  glTen  exceed  the  penalty  and  draw  in- 
terest, the  penalty  also  draws  interest,  and  the  recovery  against  the 
sureties  may  include  both  the  penalty  and  such  interest.    (Wheieati 
▼.  Bills,  866.) 

Bee  Appeal,  16-28;  Bxecutors  and  Administrators,  4»  6. 

TAXB& 

1.  TAXBB  ARB  NOT  "DEBTS,**  within  the  meaning  of  a  statute 
which  exempts  timber  culture  claims  from  debts  contracted  prior  to 
the  Issuing  of  the  final  certificate.  (Danforth  ▼.  McCook  County, 
80&) 

2.  TAXES  UPON  PERSONAL  PROPERTY— LIBN  FOR,  UPON 
LAND  SUBSEQUENTLY  ACQUIRED  —  TIMBER  CUI/TURB 
CLAIM. — Under  a  statute  which  makes  personal  property  taxes  a 
lien  on  real  estate  owned  or  thereafter  acquired  by  the  pwson  as- 
sessed, a  timber  culture  dalm  is,  after  the  issuance  of  the  final  ca> 
tificate,  subject  to  a  lien  for  personal  property  taxes  assessed  to  the 
owner  before  the  issuance  of  the  certificate,  because  the  land,  after 
the  entry,  to  private  property.    (Danforth  ▼.  McCook  County,  808.) 

8.  TAXES— RECEIPT  AS  EVIDENCE— REDEMPTION  A8 
BYIDENCB  OF  PAYMENT.— A  STATUTB  making  a  tax  receipt 
conclnsiye  eyidence  that  all  prior  taxes  haye  been  paid  applies  only 
to  the  payment  of  taxes  in  the  ordinary  way,  and  cannot  be  ex- 
tended to  a  redemption  of  property  from  a  tax  sale.  In  other 
words,  such  redemption  to  not  conclnsiye  eyidence  that  all  prior 
taxes  haye  been  paid.    (Danforth  y.  McCkK>k  County,  808.) 

4.  TAXES-RECEIPT  AS  EVIDENCE— PAYMENT  BEFORB 
LAW  WAS  APPROVED.— A  STATUTE  proyiding  that  a  tax  receipt 
shall  be  conclnsiye  eyidence  that  all  prior  taxes  haye  been  paid  does 
not  apply  to  a  payment  made  before  the  law  was  approyed,  or  to  a 
receipt  for  such  payment.    (Danforth  y.  McCook  County,  80&) 

5.  TAXES  UPON  PERSONAL  PROPERTY— SALE  OF  LAND 
FOR— WHAT  DOES  NOT  INVALIDATE.— A  sale  of  land  for  per- 
sonal property  taxes  to  not  yold,  under  the  statutes  of  South 
Dakota,  because  of  an  offlcer^s  failure  to  collect  such  taxes  by  dis- 
traint and  sale  of  personal  property,  or  by  his  failure  to  make  a  re- 
turn showing  that  he  cannot  make  such  taxes  out  of  the  personal 
proper^  of  the  person  owing  them.  (Danforth  ▼.  McCook  County, 
808.) 

6.  TAXES  UPON  PERSONAL  PROPERTY— LIBN  FORr-SUB- 
SEQUENT  STATUTE.- A  statute  which  prescribes  a  mode  of  mak- 
ing assessments,  and  the  leyy  and  collection  of  taxes,  does  not  af- 
fect personal  property  taxes  which  became  a  lien  before  the  pas> 
sage  of  the  statute.    (Danforth  y.  McCook  County,  808.) 
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7.  TAX  8ALB.— A  KOTIOB  OF  THE  EXPIRATION  OF  THB 
TnCD  TO  BBDBBM  from  a  tax  sale  etating  'that  tlie  time  allowed 
■bj  law  tor  redemption  from  said  sale  will  bave  expired  after  sixty 
days  have  elapsed  after  service  of  this  uotice  has  been  made,  and 
proof  thereof  and  of  the  sheriff's  fees  has  been  filed  In  this  ofilce,** 
to  Yoid,  because  it  fails  to  state  when  the  time  to  redeem  will  expire. 
(Mather  t.  Cnrley.  4G2.) 

TELEGRAPH  COMPANIEa 

1.  TBLBGRAPH  OOMPANIEfi^-CIPHER  MESSAOBB.— The 
meanini;  -of  a  cipher  tdegram  may  be  shown  by  the  sender.  (Gar- 
land 7.  Western  Union  TeL  Go.,  804.) 

2.  TELEGRAPH  COliPANIBS-NONDELIVERX  OF  MES> 
8AGB.— A  statement  by  a  telegrapli  operator  to  the  sender  of  a  tel- 
egram that  it  has  not  been  deliyered,  made  as  a  report  of  his  effort 
to  trace  it,  is  admissiUe  in  evidence  to  show  nondelirery.  (Garland 
T.  Western  Union  TeL  Go.,  894.) 

8.  TELEGRAPH  OOMPANIES.— A  TELEGRAPH  OPERATOR 
18  THE  AGENT  of  the  company,  and  not  of  the  sender,  in  receiving 
a  message  by  telephone  to  be  transmitted,  if  the  sender  is  ignorant 
of  a  regcdation  of  the  company  reqnirfng  all  messages  to  be  given  to 
mch  agent  In  writing.    (Garland  ▼.  Western  Union  T«L  Go.,  894.) 

4.  TELEGRAPH  GOMPANIES--RULES  AND  REGULATIONS 
— NOTICE  TO  SBNDIOL— ^he  sender  of  a  telegriME^hic  message 
Is  not  bound  by  the  roles  and  regulations  of  the  company  of  which 
lie  has  no  notice.    ((3arland  v.  Western  Union  TeL  Co.,  894.) 

8.  TELEGRAPH  COMPANIES-DAMAGES  FOR  FAILURE 
TO  TRANSMIT  MESSAGE.— Assumpsit  may  be  maintained  against 
a  telegraph  company  to  recover  damages  for  its  failure  to  transmit 
and  ddiver  a  message.    (Garland  v.  Western  Union  TeL  Co.,  894.) 

Bee  LIbd,  X 

TIME. 
Bee  Llens»  2. 

TORTS. 
See  Corporations,  6^ 

TRESPASa 

1.  TRESPASS— FORCIBLE— WHAT  JS  NOT.— An  unforbidden 
entry  and  holding  possession  of  the  premises  of  another,  without 
any  demonstration  of  force^  is  not  a  forcible  trespass.  (State  v. 
Hawkins,  689.)  

2.  TRESPASS,  FORCIBLE.— TO  CONSTITUTE  the  criminal 
offense  of  forcible  trespass  upon  the  premises  of  another,  there 
must  be  a  forbidden  entry  or  detention  with  demonstration  of 
force,  directly  tending  to  a  breach  of  the  peace,  and  calculated  to 
intimidate  or  put  in  fear.    (State  ▼.  Hawkins,  869.) 

8.  AN  INDICTMENT  FOR  FORCIBLE  TRESPASS  must 
charge  it  to  have  been  committed,  not  only  with  force  and  arms, 
but  also  with  a  strong  hand.    (State  v.  Hawkins,  669.) 

4.    TRESPASS-SALE  OF  GROWING  TIMBER.— If  one  in  ad 
irerse  possession  of  land  sells  the  timber  growing  thereon,  which 
Is  cut  and  removed,  and  takes  the  purchaser's  note  for  the  price 
thereof,  but  is  afterward  ejected  by  the  true  owner,  the  latter  can- 
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not  maintmla  an  action  to  leeorar  poaacarton  of  aodi  noCa^ 
raeover  the  price  of  anch  timber.    Hla  remedy  la  an  action  in 
paaa  for  the  damagea  done  to  hia  land  hj  anch  penon  wbila  la 
poaaeaalon.    (White  t.  Fox,  eM.)    ' 

6.  TBB8PA8fiM3BIZUBB  OF  PROPBBfTT  IN  DSTDfUB— 
JUSTIFIOATION  OF  OFFIOBR-FLBADING.— In  an  action  ot 
tretpaaa  for  the  wrongful  aelsnre  of  property  nnder  a  writ  I— oed 
on  a  Judgment  in  detinne*  a  plea  of  Jnatlflcation,  which  Shows  that 
the  plaintiff  waa  not  a  party  to  the  writ,  la  Inaofficient  without  aa 
aTerment  of  facta  to  ahow  that  the  property  waa,  notwlthatandlnfc 
anbject  to  aeiaore  while  in  hia  poaaoarion,    (WeatF.HayeiblD 

TBIALb 

L  TBIAL-DBMURRBB  TO  SVIDBNOB.— A  plainttff  la  an- 
titled  to  have  drawn  from  the  OTldenoe  adduced  ereiy  mamma Wa 
Intendment  in  hia  faror.  Hence,  if,  from  all  the  fftcta  dladoaad, 
there  la  any  anbatantial  evidence  tending  to  ahow  that  be  la  en- 
titled to  recoTor  upon  the  whole  caae^  it  ahonld  be  anbmltted  to 
the  Jnry,  bat,  if  either  one  of  the  def enaea  aet  op  by  a  defendant 
ia  a  good  defenae  to  the  plalntUTa  action,  and  la  aoatained  by  eri- 
dence,  which  la  all  one  way,  and  with  reapect  to  which  there  la 
no  conflict,  it  la  proper  for  the  court  to  declare  the  law  to  be  tbat 
the  plaintiff  la  not,  nnder  the  pleadinga  and  oTidence,  entitled  to 
recover.    (National  Bank  t.  American  Bxch.  Bank,  627.) 

2.  TRIAIr-PRBPONDBBANOS  OF  BYIDBNOB.— AN  IK- 
BTBUGTION  that  the  Jnry  mnat  find  according  to  the  prepondar' 
ance  of  the  OTldence  ia  erroneona,  ainoe  mere  preponderance  may 
not  convince  the  minda  of  the  Jnry,  and,  to  Jnatify  a  rerdict,  the 
measure  of  proof  mnat  reaaonably  aatlafy  the  minda  of  the  Jniy 
that  the  fact  exiata    (Pullman  etc.  C!a  t.  Adama,  68.) 

8.  TBIAL— VIQBDIOT— PBAOnCEL— In  actiona  of  contract 
against  more  than  one  defendant,  the  Jury  may  return  a  separate 
verdict  as  to  each  defendant,  or  as  to  two  or  more  defendants 
jointly,  and  Judgments  shall  be  entered  accordingly.  (Gleaaon  ▼• 
Sanitary  Milk  Bupply  Oo.,  870.) 

4.  TBIAD— NONSUIT.— On  motion  for  a  nonault,  everything 
which  the  evidence  tends  to  prove  must  be  taken  aa  tme.  (Cauft- 
eron  v.  Kenyon-Connell  Oom.  Oo.,  602.) 

6.  GBIMINAL  LAW— VEBDIOT-nTBOPABDY.— A  verdict  of 
guilty  on  counta  1  and  8  and  disagreeing  aa  to  count  2  la  a  verdict 
of  acquittal  as  to  the  second  count  if  the  verdict  is  not  afterward 
aet  aside;  but,  if  the  verdict  la  set  aaide  on  appeal,  the  defend- 
ant cannot  claim  an  acquittal  under  the  aecond  count.  (State  t. 
McGee,  741.) 

e.  TRIAL-ELECTION— DISCBBTION.— It  la  within  the  dis- 
cretion of  a  trial  Judge  to  require  a  par^  to  elect  upon  which  count 
he  will  go  to  trial.    (State  v.  Bouknight,  751.) 

7.  TRIAL-INDICTMBNT-BLBOTION  OF  COUNTS.— Wheia 
one  count  of  an  indictment  alleges  that  the  offense  waa  committed 
in  the  night-time,  and  another  count  allegea  that  the  aame  offenae 
was  committed  in  the  daytime,  the  prosecution  may  be  comp^ed 
to  dect  on  which  count  they  will  go  to  triaL  (State  v.  Bouknigh^ 
761.) 

8.  NEW  TRIAL— INDETERMINATE  SBNTENCHBI  AOT— NO 
BVIDENCB  AS  TO  AGE  OF  DEFENDANT.— The  age  of  a  defend- 
ant, in  a  prosecution  for  larceny,  has  nothing  to  do  with  the  qnea- 
tion  of  his  guilt  or  innocence.  It  ia  important  only  with  referaico 
to  the  place  of  hia  confinement  during  the  term  of  hla  Impriaon- 
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ment,  where  persooB  between  eertaln  agei  are  deemed,  under  tlie 
statute,  proper  tabjects  for  a  reformatory.  Hence^  a  new  trial 
will  not  be  granted  because  there  was  no  eyidence  as  to  the  age 
of  the  defendant,  although  the  Jury  found  that  he  was  oyer  sixteen 
and  under  thirty  years  of  age.    iCoUp  y.  State,  822.) 

TBUSTBBS. 
flee  Banks  and  Banking,  14,  16;  Ttnsta, 

TBU8T& 

1.  TBUST-FIDUCIARY— WHEN  NOT  OBBATBD.-Where  a 
purchaser  of  land  Is  in  the  possession  of  the  money  of  a  third  per- 
son which  was  not  loaned  or  dellyered  to  him,  and  applies  It  to  the 
payment  of  the  purchase  money  of  the  land,  a  fiduclaiy  trust  Is  not 
created  In  fayor  of  sudti  third  person,  since  no  fiduciary  relation 
exlf  ts  between  him  and  the  purchaser.    (Allen  y.  Oaylor,  31.) 

2.  TRUST— RESULTING— MONBY  LOANED  TO  PURCHASE 
LAND.— The  contributing  to  the  purchase  of  land  of  a  sum  of 
money  which  Is  not  an  aliquot  part  of  the  whole  does  not  create  a 
resulting  trust  In  fayor  of  the  party  so  contributing.  (Allen  y.  Oay- 
lor, 31.) 

8.    TRUSTS— IMPERFECT  QIFT  AS— INSURANCE  POLICY.— 

A  trust  In  an  Insurance  policy  cannot  be  deduced  from  an  Imper* 
feet  gift  thereof.    (Weayer  y.  Weayer,  178.) 

4.  TRUSTS  AND  TRUSTEES— LIMITATIONS  OF  ACTIONS.— 
The  fact  that  money  due  a  cestui  que  trust  Is  allowed  by  him  to 
remain  in  the  hands  of  the  trustee  after  the  termination  of  an  ex- 
press trust  does  not  change  the  nature  of  the  debt,  and,  until  an 
accounting  Is  had  or  demanded,  the  statute  of  limitations  does  not 
begin  to  run.    (Jones  ▼.  Home  Say.  Bank,  377.) 

5.  TRUSTS  AND  TRUSTEES  —  ACCOUNTING  —  PRBSUMP- 
TION.— If  the  trustee  of  an  Infant,  up(»n  the  beneficiary's  arrlylng  at 
majority,  renders  him  an  account,  and  he,  without  personal  knowl- 
edge of  the  transactions,  glyes  a  receipt  upon  the  basis  of  such  ac- 
count, and  subsequently  dlscoyers,  upon  the  examination  and  find- 
ing of  a  referee,  that,  at  the  time  when  the  receipt  was  giyen,  a 
UiTJBe  amount  of  money  or  property  remained  In  the  trustee's  hands 
unaccounted  for,  the  finding  of  the  referee  so  far  oyercomes  the 
prima  facie  effect  of  the  receipt  as  to  raise  a  presumption  of  liability 
on  the  part  of  the  trustee  or  his  estate.  (Jones  y.  Home  Say.  Bank» 
877.) 

8.  TRUSTS  AND  TRUSTEES^TRUSTEE  EX  MALEFKTIO.— A 
creditor  who  recelyes  a  conyeyance  from  his  debtor  of  land  worth 
an  amount  In  excess  of  his  debt,  upon  an  express  oral  promise  to 
reconyey  when  his  debt  is  discharged,  and  then,  after  satisfying 
his  debt  out  of  the  proceeds  of  a  sale  of  part  of  the  land,  refuses 
to  reconyey  the  remainder.  Is  guilty  of  fraud,  and  becomes  a  trustee 
ex  malefido  to  the  debtor,  or  to  a  person  who  purchases  under  an 
execution  against  the  debtor,  and  the  purchaser  may  maintain  a 
bill  in  eqnl^  to.  compel  a  reconyeyance.    (Groodwln  y.  KcMinn,  708.) 

ULTRA  VIRES. 
See  Corporations,  11,  12. 

USURY. 

1.  USURY— ASSIGNEE  OF  MORTGAGE.— One  who  buys  land 
espiressly  subject  to  an  existing  mortgage,  or  who  undertakes*  as 
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part  of  the  consideration  for  the  land,  to  pay  the  debt  secured  by 
such  mortgage,  cannot  defeat  tbe  foreclosure  of  the  mortgage  by  a 
plea  of  QBury.    (Hiner  y.  Whitlow,  74.) 

2.  USURY— CONSTRUCTION  OF  STATUTBL— A  person  who 
purchases  laud,  and,  in  part  payment  therefor,  undertakes  to  pay 
the  debt  secured  by  an  existing  mortgage  thereon,  cannot  defeat 
a  foreclosure  of  such  mortgage  on  a  plea  of  usury,  under  a  statute 
conferring  upon  a  purchaser  of  real  estate  the  right  to  set  up  usury 
in  an  existing  mortgage  thereon  in  so  far  as  such  mortga^  is  in 
conflict  with  his  rights.    (Hiner  ▼.  Whitlow,  74.) 

S.  USURY— PURCHASE  OF  NOTES.— If  a  banlc  discounts  a  note 
for  an  indorser  who  is  neither  the  maimer  nor  the  payee,  it  may  pay 
any  agreed  rate  for  the  note,  and  the  transaction  is  legal  and  not 
usurious.    (Cook  t.  Forker,  689.) 

VACATING  STREBT& 
See  Municipal  Corporations,  2,  8. 

VENDOR  AND  PURCHASER. 

1.  VENDOR  AND  PURCHASE R-fiALE  PENDING  UTIGA- 
TION. — ^A  purchaser  from  the  defendant  while  a  suit  Is  pending  ac- 
quires his  interest  subject  to  such  decree  as  may  be  ruidered  on 
the  hearing.    (Harding  ▼.  American  -Glucose  OOb,  189.) 

2.  VENDOR'S  L I E N  —  ASSIGNMENT  —  STATUTD  OP 
FRAUDS.— In  equily,  a  vendor's  lien  is  not  considered  an  Interest 
in  land,  and  may  be  assigned  in  parol,  without  offending  the  statute 
of  frauds.    (Allen  y.  (^ylor,  31.) 

8.  VENDOR'S  LIEN  —  SUBROGATION  —  PAROL  AGBBB- 
MENT.— One  who  pays  off  a  vendor's  lien  on  land  at  the  request  of 
the  debtor,  upon  an  agreement  that  he  shall  have  a  lien  for  his 
reimbursement.  Is  subrogated  to  the  rights  of  the  vendor  In  respect 
of  the  lien,  though  the  agreement  under  which  the  purchase  money 
was  paid  rested  in  paroL    (Allen  v.  Caylor,  31.) 

4.  STATUTE  OF  FRAUD&-PAROL  AGREEMENT  FOB  FUR- 
CHASE  OF  INTEREST  IN  LANDS.— Where  one  loans  money  to  a 
purchaser  of  lands  who  takes  title  in  his  own  name,  under  an  oral 
promise  that  the  lender  should  have  an  interest  in  the  land  to  the 
extent  of  his  loan,  such  an  agreement  is  only  for  the  purchase  of  an 
interest  in  land,  and,  being  in  parol,  is  not  enforceable.  (Allen  v. 
Caylor,  31.) 

5.  STATUTE  OF  FRAUDS— SALE  OF  LAND.— Where,  Qpoa 
the  sale  of  land,  a  large  part  of  the  purchase  money  is  paid,  and  the 
purchaser  is  put  in  possession,  the  contract  may  be  In  parol  and  !> 
unaffected  by  the  statute  of  frauds.    (Merrell  v.  Witherby,  39.) 

6.  CONDITION  SUBSEQUENT— WAIVER.— A  breach  of  a  con- 
dition subsequent  does  not  complete  a  forfeiture,  for  a  breach  may 
be  waived  and  is  not,  therefore,  self-operative  to  devest  the  grantees 
title;  but,  if  the  breach  is  not  waived,  it  may  be  made  the  occssioa 
of  re-entry  and  enforcement  of  forfeiture.  (Preston  t*  Boswortht 
813.) 

VENDOR'S  LIEN. 
Bee  Vendor  and  Purchaser,  2,  8,  QL 

VERDICT. 
See  Appeal,  8;  Larceny,  7;  Trial,  8,  S. 
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WAREHOUSBMBN. 

WARBHOTISBMAN— LIABILITY  FOR  NEGLIOBNCB.-^ 
Where  a  warehouBeman  receives  cheese  in  wooden  boxes  in  good  con- 
dition, to  keep  in  a  dry  room  at  thirty-two  degrees  temperatnre» 
juid  kept  at  such  temperature  by  overhead  pipes  filled  with  brine, 
a  receipt,  stating  that  the  property  is  kept  at  the  owner's  risk 
of  any  loss  or  damage  from  water,  etc.,  does  not  relieve  the 
warehouseman  from  liability  for  damage  caused  by  the  dripping  of 
water  from  the  overhead  pipes  resulting  from  his  negligence  in 
not  giving  them  proper  attention  and  care.  (Minnesota  Butter  etc. 
€0.  ▼.  St  Paul  etc.  Co.,  515.) 

WATERS  AND  WATERCOURSES. 

L  WATER  AND  WATERCOURSES  —  SURFACE  WATERr- 
LIABILITY  FOR  OBSTRUCTING.— The  right  of  a  landowner  to 
obstruct  the  natural  drainage  or  flow  of  surface  water  is  not  abso- 
lute, and  he  is  liable  when  he  unnecessarily  injures  the  land  of  upper 
proprietors  by  the  erection  of  an  embankment  or  levee,  when  by 
reasonable  care  and  expense  he  might  have  avoided  such  injury. 
(Baker  t.  Allen,  03.) 

2.  WATER  AND  WATERCOURSES-OBSTRUCTION  OF  SUR- 
FACE WATER— LANDLORD  AND  TENANT.— During  the  time 
that  a  tenant  is  in  exclusive  possession  of  premises,  the  landlord  is 
not  liable  for  the  act  of  the  former  in  obstructing  the  natural  flow 
of  surface  water  to  the  injury  of  an  upper  proprietor,  if  such  land- 
lord neither  licensed  nor  consented  to  such  obstruction.  (Baker  y. 
Allen,  83.) 

3.  WATER  AND  WATERCOURSES— OBSTRUCTING  SUR- 
FACE WATER— PROSPECTIVE  DAMAGES.— A  levee  composed 
of  earth,  less  than  two  feet  high,  and  only  a  few  inches  thick,  Is  not 
such  an  obstruction  to  the  natural  flow  of  surface  water  as  will 
work  a  permanent  injury  to  the  land  of  an  upper  proprietor  and  jus- 
tify an  award  of  prospective  damages.    (Baker  v.  Allen,  83.) 

4.  WATERS  AND  WATERCOURSES— NAVIGABLE  WATERS 
^INJUNCTION  TO  RESTRAIN  INTERFERENCE  WITH  PUB- 
LIC RIGHTS  IN.— Any  attempt  hj  any  person  or  corporation  to 
violate  public  rights  in  the  navigable  waters  of  the  state  to  the 
special  injury  of  a  particular  person  may  be  restrained  by  a  private 
suit    (Priewe  ▼•  Wisconsin  etc.  Co.,  804.) 

5.  WATERS  AND  WATERCOURSES— NAVIGABLE  WATERS 
AND  LANDS  THEREUNDER— TITLE  TO.— The  navigable  waters 
of  the  state  and  the  lands  thereunder  belong  to  the  state  in  all 
situations,  so  far  as  necessary  to  preserve  inviolate  the  common- 
law  right  to  enjoy  those  Incidents  which  were  not  the  subject  of 
private  ownership  in  navigable  waters  at  the  common  law,  and 
the  legislature  must  preserve  such  right  for  the  benefit  of  all  of  the 
people  of  the  state.    (Priewe  v.  Wisconsin  etc.  Co.,  804.) 

6.  WATERS  AND  WATERCOURSES— NAVIGABLE  LAKES 
AND  LAND  THEREUNDER.— Submerged  land  of  navigable  lakes 
cannot,  by  legislative  enactment,  in  the  furtherance  of  private  in-, 
terests,  be  made  the  subject  of  private  ownership,  and  the  state  is 
powerless  to  devest  itself  of  its  title  and  trusteeship  of  such  lands 
under  the  guise  of  promoting  the  public  health,  but  in  fact  in  the 
furtherance  of  private  interests.    (Priewe  v.  Wisconsin  etc.  Co.,  804.) 

7.  WATERS  AND  WATERCOURSES-STREET  BOUNDED 
BY  LAKE— RIPARIAN  RIGHTS.— If  the  boundary  line  of  a  public 
Rtropt  and  a  navigable  lake  meet,  the  riparian  rights  incident  to  the 
land  composing  the  street  belong  to  the  public,  although  the  quail- 
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fled  title  to  the  itreet  is  In  priyate  handi.    (Pewanke^  t.  8ayoj» 
868.) 

&  WATBBS  AND  WATimGOnRSE&-IiAKBS  AND  LAND 
THBREUNDER— TITLB  TO.--Submerged  lands  of  nayigable  lakes 
within  the  boundaries  of  the  state  belong  to  the  state  In  trost  for 
public  use,  substantially  the  same  as  submerged  land  under  nav* 
igable  waters  at  common  law,  and  the  state  cannot  change  the  con- 
dition of  the  title  to  the  detriment  or  abdication  of  such  trust* 
(Pewaukee  ▼.  Savoy.  859.) 

0.  WATBBS  AND  WATBBGOURSBS-IiAKBS  WITH  ARTI- 
FICIALLY RAISED  LEVBL-TITLB  IN  8TATB  BY  DBDIOA- 
TION.— If  a  person  arUfldally  raises  the  level  of  the  waters  of  a 
nayigable  lake,  and  maintains  such  condition  for  a  length  of  time 
sufficient  to  confer  title  by  prescription,  during  which  time  the  pub* 
lie  use  and  enjoy  such  lake,  the  title  to  his  ands  tliereupder  vests 
in  the  state  by  dedication,  and  he  is  estopped  to  revoke  such  dedi- 
cation.   (Pewaukee  v.  Savoy,  869.) 

10.  WATER  AND  WATBBGOUBSBS— LAKES  ABTIFIGIALLY 
BAISED-TITLE  TO  LAND  UNDBB.— The  title  Of  the  state  to 
lands  under  the  water  of  navigable  lakes  extends  so  as  to  include 
lands  covered  by  an  artificial  raising  of  the  level  of  such  lakes,  pro- 
vided  such  artificial  level  is  continued  for  such  lengtii  of  time  as  to 
confer  the  right  by  prescription  to  maintain  it  permanently.  (Pe> 
waukee  v.  Savoy,  859.) 

11.  WATEB  AND  WATEBGOUBSBS-LAKBS  ABTIFIGIALLY 
BAISED-LBVBL  OF  BIGHTS  OF  PUBLIC  IN.— If  a  person  ar- 
tificially raises  the  level  of  the  waters  of  a  navigable  lake,  the 
public  rights  therein  are  correspondingly  extended  so  long  as  SQd» 
artificial  level  is  maintained.    (Pewaukee  v.  Savoy*  808.) 

See  Municipal  Corporations,  4»  & 

WILLS. 

L  WILLS— CONSTBUCTTON.— In  the  construction  of  wills  fbm 
law,  in  doubtful  cases,  leans  in  favor  of  an  absolute,  nither  than  a 
defeasible,  estate,  of  a  vested,  rather  than  a  contingent,  <me,  of  tbm 
primary,  rather  than  the  secondary,  interest,  of  the  first,  rather  than 
the  second,  taker,  as  the  principal  object  of  the  testator's  bounty, 
and  of  a  distribution  as  nearly  conformed  to  the  general  rules  of 
inheritance  as  possible.    (Patton  v.  Ludington,  910.) 

2.  WILLS-CONSTBUCTION— BBMAINDEBS.— The  rule  that 
If  a  testamentiuy  gift  is  found  only  In  a  direction  to  divide  at  a 
future  time,  the  gift  is  future  and  contingent,  and  not  vested.  Is 
subordinate  to  the  primary  canon  of  construction  that  the  Intent 
to  be  collected  from  the  whole  will  must  prevaiL  (Patton  v.  Lud- 
ington, 910.) 

8.  WILLS-CONRTBUOTION  OF-DECEASED  CHILD.— If  a 
will  declares  that  '*the  issue  of  any  deceased  child*'  of  the  testator 
"shall  take  by  representation  the  share  which  his,  her,  or  their 
parent  would  have  taken  if  living,"  the  words  ''deceased  child" 
refer  only  to  such  of  the  testator's  children  as  die  before  he  dies, 
and  not  to  one  who  survives  him  and  takes  a  vested  remainder 
under  the  will,  but  dies  before  coming  into  possession.  If  such  sur> 
vivlng  child  marries  and  dies  without  issue,  his  widow  is  entitled* 
as  his  devisee  and  legatee,  to  the  same  share  in  the  rents,  issues, 
and  income  of  the  estate,  and  in  the  residue  thereof  uiK>n  its  final 
distribution,  as  her  husband  would  be  entitled  to  if  still  living; 
(Patton  v.  Ludington,  9ia) 
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4.  WILTiB.— IN  GONSTEUING  WILLS  fhe  dominatliif  role  Is, 
that  the  intention  of  the  teetator  miut  be  aaoertained  from  the  worde 
thereof  in  the  light  of  all  innronnding  eireamstanoeet  and,  when  aaoer» 
tained,  giyen  effect    (In  re  Dongee*  Betate,  J886.) 

5.  WILLS--GON0TBUOnON  OF.— A  testator  wlU  be  nresnmed  to 
have  intended  the  complete  distribntion  of  his  estate,  and  a  oonBtrao- 
tion  tending  to  that  end  is  preferred  to  one  xesnlting  in  partiai  in- 
testacy.   (In  re  Donges'  Bstate,  885.) 

e.  WILLS-GIFT  BY  IMPLIOATION.— ▲  devise  to  the  testator's 
wile  of  all  the  real  property  of  which  he  dies  seieed,  to  hold  until  the 
yoangest  of  his  children,  snoold  any  be  bom  to  them,  attains  the  ase 
of  twenty-one  yeare,  and,  if  there  should  be  no  children  saryiyinff  at  his 
decease,  she  to  be  the  sole  owner  of  snch  real  estate,  implies  &at,  on 
the  majority  of  his  after-bom  childTen,  snch  property  shall  yest  in 
them.    (In  re  Donges'  Bstate,  885.) 

7.  WILLS-DBVISK  OR  BBQUBST  BT  IMPLICATION.— A  gift 
by  implication  is  presnmed  whenever  the  conclusion  Is  ineyitable  tiiat 
the  testator  so  intended.    (In  re  Donges'  Bstate,  886.) 

a  WILLS.— A  PBOVISION  FOB  AFTBBrBOBN  OHILDBBN  de- 
priving them  of  their  rights  as  heirs  of  the  testator  and  restricting  them 
to  his  bounty  as  expressed  in  such  will  need  not  be  a  presently  avail- 
able provision  for  their  support  on  his  death,  nor  need  it  be  absolute  or 
such  as  the  court  deems  adequate  or  satisfies  its  sense  of  Justice. 
On  re  Pcmges*  Bstate.  885.) 

9.  WILLS-PBOYISION  FOB  AFTBB-BOBN  OHILDBBN, 
WHAT  IS.— A  devise  of  property  to  the  testator's  wife  to  h<dd  un- 
til the  youngest  of  his  chfldren  reaches  twenty-one  years  of  age^ 
should  any  be  bom  to  him.  Is,  tai  contemplation  of  law,  the  making 
of  a  provision  for  his  after-bom  children.  Hence  their  rights  must 
be  determined  by  the  wilL    (In  re  I><Hige8'  Bstate,  886.) 

10.  WILLS-BBB0NB0U8  DBSGBIPTION  OF  LAND.— A  will 
purporting  to  dispose  of  tiie  northeast  quarter  of  a  certain  section 
which  the  deceased  did  not  own,  does  not  devise  the  southeast 
quarter  of  the  same  section  which  the  deceased  did  own,  since  if 
the  fUse  description  in  the  will  is  relected  as  surplusage,  there  is 
no  description  left  by  which  the  land  Intended  to  be  devised  can 
be  identified.    (McGovem  v.  McGovem,  489.) 

U.  WILLS-WITNBBSBS— BBQUBST  TO  SIGN.— A  testator  is 
not  required  to  request  the  witnesses  to  subscribe  to  his  wilL  Such 
request  may  be  Implied  from  his  conduct,  or  well-understood  signs, 
or  it  may  be  made  by  another,  in  the  presence  of  the  testator  with 
his  knowledge  and  acquiescence.    (Bumey  v.  Allen,  687.) 

12.  WILLS— WITNBSSBS.— The  testator  must  actually  have 
seen,  or  have  been  in  a  position  to  see,  not  only  the  witness  but 
the  writing  paper  itself,  at  the  time  the  witnesses  signed  the  in- 
strument, in  order  to  constitute  it  a  valid  will.  (Bumey  v.  Allen, 
687.) 

18.  WILLS— WHO  MAT  NOT  OONTBST.— UNDBB  A  8TAT- 
IPTB  providing  that  a  will  may  be  contested  by  ''any  person  inter- 
ested therein,**  these  words  refer  to  and  include  only  such  persons 
as  took  an  Interest  in  the  estate  under  and  by  virtue  of  the  pro- 
visions of  the  wUL    (Lockard  v.  Stephenson,  68.) 

14.  WILLS— WHO  MAY  OONTBST.— THB  OBBDITOB  of  an 
heir  is  not  a  party  interested  In  a  will  within  the  meaning  of  a  stat- 
ute which  gives  the  right  to  contest  a  will  to  "any  person  inter- 
ested therein.**    (Lockard  v.  Stephenson,  68.) 

15.  BSTATBS  OF  DBOBDBNTS-COSTS-OOITNSBL  FBB8,  AL- 
LOWANCB  OF  AS.— An  allowance  may  be  made  to  an  executor  lor 
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hig  eoanMl  fees  incarred  in  the  perfondftiioe  of  his  offidal  dntiefl,  but 
where  a  litlgfttioa  takes  place  between  others  respectii^  the  admiiwian. 
to  probate  or  the  oonatractioa  ol  a  will,  no  allowanoe  can  be  made  in 
favor  of  any  of  them  payable  oat  of  the  eatate,  except  lor  taxable  ooeta. 
Tbla  doea  not  Indnde  the  fees  of  attomeja.  (In  ze  Ikm^et^  BSstata. 
886.) 

16.  ESTATES  OF  DSODDBNTS-COSTS*  ALIiOWANGB  OF.-- 
In  cases  for  the  probate  or  constmction  of  wills  the  court  is  not,  sa  to 
the  aOowance  61  taxable  eosts,  oontrolled  by  the  preciae  terms  of  the 
statate,  hot  has  discretion  broad  enough  to  permit  it  to  allow  or  with* 
hold  snch  costs^  or  authoriJEe  their  payment  out  of  the  estate.  (In 
re  Donges'  Estate,  886.) 

17.  COSTS.— THE  RIGHT  OF  LITIGANTS  TO  COSTS  IS  WHOI<- 
LT  STATUTORT,  and  for  the  ooort  to  allow  or  apportion  costs  it  is 
necessary  to  point  to  some  specific  provision  of  the  statate  giving  the 
right    (In  re  Dongeif  Estate,  886.) 

18.  WILLS— OONSTRUCmON— COUNSEL  FEES.— In  an  action 
to  constme  a  wHl,  a  Judgment  providing  for  the  allowance  to  the 
respective  parties  of  counsel  fees,  payable  oat  eC  the  estate^  fm 
enoneonsL    (Fatten  v.  Lndlngton,  910.) 

See  Devise;  Legacy, 

WITNESSEa 

1.  WITNESSES-PHYSICIANS  AS  EXPERTS-REFUSAXi  TO 
TESTIFY.— A  physician,  subpoenaed  as  an  expert  witnese  only,  can- 
not refuse  to  testify  upon  the  ground  that  no  compensation  greater 
than  that  allowed  to  ordinary  witnesses  has  been  paid  or  inromised 
to  him.    (North  Chicago  St  R.  13L  Co.  t.  Zeiger,  157.) 

2.  WITNESSES-REFUSAL  TO  ANSWER  HOCATEEIAL 
QUESTION— EFFECT  OF.— A  witness  may  not  refuse  to  answer 
merely  because  a  question  calls  for  immaterial  testimony,  where  no 
selMncrimination  or  privileged  communication  Is  involved;  and  the 
fact  of  such  refusal  is  to  be  considered  against  him,  the  same  as 
any  other  refusal  to  produce  evidence  which  Is  within  the  power  of 
a  witness.    (Harding  v.  American  Glucose  C!o.,  189.) 

3.  WITNESSES  —  SUSTAINING  CHARACTTER  OF.— If  the 
character  of  a  witness  is  gone  Into,  the  only  proper  subject  of  In- 
quiry la  as  to  his  reputation  for  truth  and  v«raiclty.  Neither  his 
general  character,  nor  particular  phases  or  traits  of  character,  can 
be  gone  into,  but  the  inquiry  must  be  confined  to  his  reputaiion  of 
character  for  truth  and  veracity.    (Mercer  v.  State,  186.) 

4.  HUSBAND  AND  WIFE  AS  WITNESSES— INTEREST  OF 
PARTY— EFFECT  OF  STATUTE.— If  the  incompetency  as  wit- 
nesses of  husband  and  wife  on  the  ground  of  Interest  has  been  re> 
moved  by  statute,  either  of  them  may  testify,  for  or  against  the 
other,  to  any  fact  the  knowledge  of  which  was  acquired  by  him  or 
her  independently  of  the  marriage  relation  in  any  manner  not  in- 
volving the  confidence  growing  out  of  such  relation.  (Mercer  v. 
State,  135.) 

6.  HUSBAND  AND  WIFE  AS  WITNESSES— INTERESTED 
PARTY— PRIVILEGED  COMMUNICATIONS.— A  statute  removing 
the  incompetency  of  husband  and  wife  as  witnesses  for  or  sgainst 
each  other  on  the  ground  of  interest  does  not  remove  the  Inhibition 
of  tl|e  law  against  the  exposure  in  evidence  of  confidential  communi- 
cations between  them.    (Mercer  v.  State,  135.) 

6.  HUSBAND  AND  WIFE  —  PRIVILEGED  (X>MMUNICA. 
TIONS.— The  matter  that  the  law  prohibits  either  the  husband  or  the 
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-wife  from  testifying  to  as  witnesses  includes  any  information  ob« 
tained  by  either  during  the  marriage  or  by  reason  of  its  existence. 
It  shaold  not  be  confined  to  mere  statements  by  one  to  the  other,  but 
embraces  all  knowledge  upon  the  part  of  either  obtained  by  reason 
-of  the  marriage  relation,  and  which,  but  for  the  confidence  growing 
out  of  it,  would  not  have  been  known.    (Mercer  y.  State,  186.) 

7.  HUSBAND  AND  WIFE  AS  WITNESSES— INTBBE3TED 
PABTT— PRIVILEGED  OOMMUNIOATIONS.— A  statute  removing 
the  incompetency  as  witnesses  of  husband  and  wife  because  of  the 
Interest  of  either,  in  both  civil  and  criminal  cases,  does  not  empower 
either  of  them,  when  they  become  witnesses,  to  give  illegal  or  Incom- 
f>etent  testimony,  by  detailing  or  exposing  those  transactions  or  com- 
munications that  have  passed  between  them  in  the  confidence  and 
trust  that  should  exist  between  husband  and  wife.  (Mercer  v.  State, 
135.) 

8.  WITNESSBS-BVIDBNCnB)  TO  STJPPORT  GOOD  CTHAk/ 
AOTBB.— If  the  character  of  a  witness  for  truth  Is  attacked  in  any 
way,  either  by  showing  contradictory  statements  of  the  matter  of  his 
evidence  out  of  court  different  from  that  sworn  to,  or  by  cross-exam- 
ination, or  by  general  evidence  of  want  of  character  for  truth,  or 
that  he  has  been  convicted  of  crime,  or  engaged  in  some  act  affecting 
his  credibility,  like  suborning  or  attempting  to  suborn  a  witness  or 
suppress  testimony,  it  is  competent  for  the  party  calling  him  to  give 
general  evidence  in  support  of  his  good  character.  In  determining 
the  propriety  of  the  admission  of  evidence  to  sustain  the  character 
of  the  witness,  the  distinction  should  be  observed  between  an 
attack  upon  the  character  of  the  witness  as  such,  for  credibility, 
and  an  attack  upon  the  character  of  the  testimony  given,  for  belief. 
(Mercer  v.  State,  185.) 

9.  WITNESSE»-TESnPTING  AFTER  BEING  SWORN.— If 
the  testimony  of  a  witness  is  incompetent  from  any  legal  cause,  he 
may  be  prevented  from  testifying,  even  after  he  has  been  called 
and  sworn.    (State  v.  Sumner,  707.) 

10.  WITNESSBS-SURKEBUTTAL  —  CHARAOTBIL— Where  a 
witness  testifies  for  the  first  time  in  rebuttal,  the  admission  of  tes- 
timony in  surrebuttal  attacking  the  character  of  such  witness  is 
within  the  discretion  of  the  trial  Judge.    (State  v.  Sumner,  707.) 

11.  WITNESSES— CROSS-EXAMINATION.— A  witness  cannot  be 
contradicted  on  a  collateral  issue  brought  out  on  cross-examination, 
even  for  the  purpose  of  Impeptching  the  witness.  (State  v.  Sumner, 
707.) 

12.  "V^TENESSBS.— THE  CROSS-EXAMINATION  OP  A  DE- 
PENDANT IN  A  CRIMINAL  CASE  is  not  confined  to  matters 
brought  out  on  direct  examination,  but  may  relate  to  any  matter 
tending  to  develop  the  state's  case.    (State  v.  McGee,  741.) 

la  WITNESSES-OBJECTIONS  TO  QUESTION»-WAIVBR.— 
A  party  does  not  waive  his  right  to  object  to  a  question  by  failing  ta 
object  to  a  similar  question  asked  of  another  witness.  (State  v. 
McGee.  741.) 

14.  WITNESSES— CJOMPETENCT— ACTION  AGAINST  ADMIN- 
ISTRATOR.—The  word  "party,"  in  a  statute  which  prohibits  either 
^'party"  to  an  action  against  an  administrator  from  testifying 
against  the  other  as  to  any  transaction  with,  or  statement  by,  an 
intestate,  unless  called  to  testify  thereto  by  the  opposite  party,  is 
used  technically.  It  excludes  those  only  who  are  parties  to  the  is- 
sue to  be  tried,  and  does  not  Include  those  who  are  not  parties, 
though  they  have  an  interest  in  the  result  of  the  issue.  Hence, 
though  one  having  a  daim  against  an  administrator  would  be  Incom- 
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petent  to  tBtMf  In  u  aedon  agBimt  tbm  adnitetitmlor,  IT  te  lad 
bnmglit  the  aedoa  him— if.  yet  he  la  corapetent.  after  aa 
of  hM  dalm,  to  tmMtf  tm  each  acdon  aa  to  tranT" 
hlmaalf  aad  the  deceaaed.    (WItte  t.  Koeppen,  8Ub) 

See  Wll]i»ll«  IX 

WUT  OF  BtBOB. 
Appeal.  IS-H 
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